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• Public comments  
• Election of vice chair of the commission 
• Approval of July 1, 2020 meeting 
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Nos. 2783, 2784, & 2786 
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commission 
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Begin Summary Minutes 
1) Call to order, roll call, establish quorum (Discussion) 
The meeting was called to order at 9:00 a.m. by Chair Tom Porta. Executive Secretary Valerie King 
confirmed that the hearing was properly noticed and that a quorum was present. Chair Porta recognized 
new members Adam Sullivan and Jason King.  
 
 

2) Public comments 
Robert Matthews stated he would wait to speak until after his counsel, Jeremy Clarke, had spoken. There were 
no other public comments. 
 
 

3) Election of vice chair of the commission 
Valerie King stated she had received three nominations to elect Commissioner King as vice chair. There were 
no other nominations. Chair Tom Porta asked if any other members were interested in the position. There 
were none. 
 
Motion: Approve Commissioner King as the vice chair of the commission 
By: Commissioner Turner 
Second: Commissioner Landreth 
Vote: Motion passed unanimously  

    _________________________________________________________________________ 
 

4) Approval of July 1, 2020 meeting minutes (Action item) 
There were a few minor typographical corrections made to the July meeting minutes. 

Commissioner Kathryn Landreth said Brad Crowell was listed as a member of the public. She said he should 
be listed as director of the Department of Conservation and Natural Resources. 

Commissioner Mike Visher noted David Von Seggren’s name was misspelled throughout the minutes as 
David Von Seggre.  

 
Motion: Approve the July 1, 2020 meeting minutes 
By: Commissioner Landreth 
Second: Commissioner Turner 
Vote: Motion passed unanimously 
 



 
 
 

Regulatory Petitions 
5) Permanent Regulatory Petition R126-19: Enhancement of administrative process 

for NDEP certification programs (Action time) 
Commissioner Kacey KC wanted to put on the record that her husband is a wastewater operator at a small 
plant. She stated it would not bias her vote. 
 
Kirk Goebel, of Converse Consultants, stated he was not normally a proponent of additional regulation, but 
that he supported these specific regulations. He added they are unique to Nevada and add credibility to the 
program.  
 
NDEP Deputy Administrator Jennifer Carr presented the petition. She explained the petition addresses 
disciplinary procedures for those certified by any of the NDEP's three certification programs.  
 
Ms. Carr added the three certification programs are professional level certifications that must be held for 
operators to do their job. The Bureau of Safe Drinking Water (BSDW) certifies operators in water distribution 
or water treatment; the Bureau of Water Pollution Control (BWPC) certifies wastewater treatment operators 
in domestic sewage; and the Bureau of Corrective Actions (BCA) certifies environmental managers, 
underground storage tank handlers, and underground storage tank testers.   
 
Ms. Carr stated in recent years, NDEP has taken disciplinary action against several operators. These include a 
water operator falsifying his continuing education requirement certificates, as well as a wastewater treatment 
operator allegedly cheating on an exam to obtain a higher level of certification. In the latter case, Ms. Carr 
explained BWPC did not have a clear path for disciplinary action despite having the authority to do so. She 
noted an appeal hearing for that case instigated the changes to the disciplinary process.  
 
Ms. Carr added the regulations would apply to all three certification programs. She stated the grounds for 
disciplinary action had been shared with the regulated community.  
 
Ms. Carr outlined the regulations, explaining that if there are grounds for disciplinary action, NDEP would issue 
a Notice of Intent to Take Disciplinary Action. The operator would have 10 business days to demonstrate 
compliance. If the response is adequate, no disciplinary action is taken; if the response is inadequate, a hearing 
is called. Ms. Carr added if public health is at immediate risk, NDEP could summarily suspend an operator’s 
certification and call for a hearing. An operator who commits the same infraction within a two-year period 
would also prompt a hearing. 
 
Ms. Carr stated the hearing would be conducted by a hearing officer appointed by the NDEP administrator.  
Once the hearing is conducted, the hearing officer gives their recommendation to NDEP within 30 days of the 
hearing. The administrator has 45 days from the hearing date to make a decision. Ms. Carr noted potential 
outcomes include revoking or suspending an operator’s certification, or placing them on probation. The 
decision is final 30 days after the decision, unless it is appealed.   
 
Ms. Carr added the operator must provide notice to their employer of the decision and the date it takes effect. 
The operator may still lawfully practice until that date. Ms. Carr clarified that the disciplinary action is only for 
the operator’s certification through NDEP.   
 
Vice Chair Jason King asked why an operator would not have a chance to respond to a Notice of Intent to Take 
Disciplinary Action for the same violation within a two-year period. 
 



Ms. Carr stated NDEP would not enter the disciplinary processes lightly. If an operator commits the same 
violation within two years, they did not learn their lesson. The case would then move right into the hearing 
process. 
 
Commissioner Kathryn Landreth asked if there was a way to ensure an operator notifies their employer when 
their certificate is suspended or revoked. 
 
Ms. Carr stated it was not written into the regulations. She ensured the employer would be notified. She 
added if an operator does not inform their employer, they would be in violation of the law. 
 
Chair Tom Porta asked if other agencies NDEP reviewed also did not give a person a chance to respond to a 
second violation. He cited concerns with due process. 
 
NDEP Deputy Administrator Rick Perdomo stated it is unique to the division. He added the decision would just 
eliminate the informal process, and that the hearing would give the operator an opportunity to respond and 
potentially appeal.  
 
Ms. Carr continued with the presentation. She stated at a hearing, NDEP would state its authority, the facts of 
the case, and its list of witnesses. This information is attached to a Hearing Notice provided to the operator. 
This gives the operator a chance to review evidence supporting the disciplinary action. Ms. Carr added the 
operator would also likely have counsel representing them. The operator can provide NDEP with evidence and 
witnesses at least five days before the hearing. The hearing officer can exclude any information deemed to be 
untimely. 
 
Ms. Carr stated pre-hearing motions will be filed with the hearing officer at least 10 business days prior to the 
hearing. Responses to pre-hearing motions are filed three days before the hearing. The hearing officer has 
additional authority to order both parties to file briefs. Ms. Carr added the regulations also include procedural 
items outlining how the hearing will be conducted. 
 
Ms. Carr reiterated the hearing officer gives NDEP a recommendation within 30 days of the hearing. NDEP will 
make a decision on the recommendation within 45 days. The operator can then appeal the decision. Ms. Carr 
stated an appeal to the SEC must be filed within 10 days after receiving notice of the decision. The appeal must 
be specific on the point of law or finding of fact in question. Ms. Carr explained this would make the appeal 
hearing brief, adding that oral arguments would be also limited to 15 minutes. The SEC could affirm, reverse, 
or modify the decision. The SEC decision is also eligible for judicial review. 
 
Vice Chair King asked why oral argument must be limited to 15 minutes. 
 
Ms. Carr answered that NDEP wants to keep appeal hearings brief, stating a previous case went on for 8 to 10 
hours. She added the intent is to have information narrowed down in the case.  
 
Mr. Perdomo added NDEP wants to be judicious with commissioners’ time. He stated the grounds for appeal 
are confined to the record. He clarified that if the SEC had questions, oral arguments could go beyond 15 
minutes.  
 
Commissioner Landreth asked if an appeal hearing would have a panel of commissioners or the full 
commission. 
 
Ms. Carr answered it would be a panel of three commissioners. 
 
Chair Porta stated he shared concerns about having the minutes of an argument being placed in regulation.  
He advised that whoever chairs that panel should set the rules. 
 



Commissioner Landreth stated the regulation language could say oral arguments will last 15 minutes, but can 
be extended at the discretion of the commission. 
 
Commissioner KC stated if the 15 minutes were strictly for arguing an issue that was on the record, it would be 
sufficient. She also indicated that the SEC could be accused of being biased if it allowed some to argue for 
longer than 15 minutes and not others. 
 
Ms. Carr continued the presentation. She said NDEP Administrator Greg Lovato expressed concern that 
disciplining those certified under the BCA program may not resolve the issue, as certain actions may be outside 
the scope of certified environmental managers or tank handlers. Ms. Carr said the regulations now state 
certified individuals will not necessarily be held responsible for actions beyond their control.  
 
Ms. Carr stated the added provisions also allow an operator to contest their certification level with NDEP if 
they feel it does not represent their experience. If the request is taken to the NDEP administrator, the 
administrator’s decision on the certification is final.  
 
Ms. Carr stated the draft petition was discussed in three in-person workshops in February 2020. The 
workshops were conducted in Elko, Carson City, and Las Vegas. A total of 30 people attended the workshops, 
including 15 people in Elko, eight people in Carson City, and seven people in Las Vegas.  
 
Ms. Carr stated one person in Elko expressed concern about the severity of a summary suspension. Ms. Carr 
explained to the participant that the investigation prior to the summary suspension would be thorough and 
carefully considered. She said the participant seemed satisfied with the response. 
 
Ms. Carr stated another participant asked if an operator who lost their certification would be unable to work at 
another system. Ms. Carr answered that was accurate, adding that programs were in place to help systems 
find another operator. 
 
Ms. Carr stated another participant in Carson City asked what recourse NDEP has against a company working 
on a project without a certification. Ms. Carr answered that NDEP would work to educate the company or refer 
to the Attorney General's Office.  
 
Ms. Carr added a virtual workshop was conducted in December 2020. She stated the feedback was supportive. 
 
Ms. Carr stated a small business impact statement was also presented at the workshops. No comments were 
received about the statement.  
 
Chair Porta asked if the process would be a part of the operator training program. 
 
Ms. Carr stated she is considering creating a class to help educate operators.  
 
Chair Porta then asked if 45 days was a long time for an operator to wait for a hearing after having their 
certificate summarily suspended.  
 
Ms. Carr stated it could not be done sooner due to processes like the 30-day notice requirement. 
 
Mr. Perdomo added 45 days is the maximum allowable time to schedule a hearing, and that the SEC could hold 
the hearing sooner. 
 
Chair Porta asked if the hearing was open to the public. 
 
Ms. Carr answered that it was not. She clarified that the record could be open unless the operator wants to 
have it confidential.  



 
Chair Porta asked for comments from the public. There were none. 
Vice Chair King asked if substantive changes to the petition would have to be reviewed by the Legislative 
Counsel Bureau. 
 
Ms. Carr stated that was correct. 
 
Commissioner Mike Visher stated the Nevada Administrative Code allowed the SEC to set its own time limits 
for appeal hearings. He suggested leaving the time limit out of the regulation. 
 
Ms. Carr responded that the proposed provisions would supersede the appeal processes currently in 
regulation. 
 
Chair Porta asked for comments from commissioners. There were none. He then asked for a motion. 
 
Motion: Approve and adopt Permanent Regulatory Petition R126-19 as proposed 
By: Vice Chair King  
Second: Commissioner Visher 
Vote: Passed unanimously 

 

Air Penalties 
6) Cemex Construction Materials Pacific, LLC - NOAV No. 2788 (Action item) 
NDEP Bureau of Air Quality Planning (BAQP) Chief Danilo Dragoni presented the penalty for Cemex 
Construction Materials. He said the facility operates a processing plant near Interstate 80 east of Sparks.  
 
Mr. Dragoni stated on February 25, 2020, an NDEP compliance officer observed dust coming from the 
facility. The next day, the compliance officer found 14 emission units were not operating with required 
water sprays to abate the dust.  
 
Mr. Dragoni stated a draft notice for the alleged violation was issued April 29, 2020. At an enforcement 
conference on May 18, Cemex did not dismiss the allegations. The final NOAV for the violation was issued 
June 3, 2020. 
 
Mr. Dragoni explained that the facility is in a hydrographic area that has additional air quality standards. He 
stated NDEP is careful about communicating these stricter standards to businesses in these areas.  
 
BAQP Enforcement Branch Supervisor Andrew Tucker stated the location of the facility was not taken into 
account when calculating the penalty. He stated the penalty recommendations were calculated using the 
penalty matrix. The base penalty for failure to maintain controls source is $600. The penalty was modified 
based on the 14 non-compliant emission units. Mr. Tucker added there were penalty adjustments for the 
facility having a prior violation within the last five years. That meant a modifier of 5 percent for prior 
violations and 200 percent for a similar violation. Mr. Tucker calculated that the total gravity fine of $8,400, 
multiplied by 205 percent, was $17,220. He concluded by recommending a penalty of $8,400 for the total 
gravity fine, plus $17,220 for the adjustment, for a total penalty of $25,620. 
 
Chair Tom Porta asked for a comment from Cemex Construction Materials. 
 
Cemex Construction Materials Environmental Director Erin Loza stated she was representing the company. 
She noted the company did not contest the NOAV in May. She added the company has taken appropriate 
abatement measures at all its plants, and that the Sparks plant passed an inspection on August 3, 2020. 



 
Ms. Loza asked commissioners to reduce the penalty to $12,780, with the addition of a donation or 
community engagement project with NDEP. 
 
Chair Porta asked if NDEP had a comment. 
 
Mr. Dragoni responded that Cemex Construction Materials is now in compliance. He maintained that NDEP 
followed the penalty matrix to determine the penalty, and felt the amount was fair.  
 
Mr. Tucker added that the reason for issuing the compliance order was to reduce the hours of operation for 
the facility. This would ensure that emissions would not exceed air quality standards. 
 
Chair Porta asked for comments from commissioners. There were none. He then asked for a motion. 
 
Motion: Approve NDEP recommended penalty for Cemex Construction Materials Pacific, LLC in the amount 
of $25,620 for NOAV No. 2788  
By: Vice Chair King 
Second: Commissioner Landreth 
Vote: Motion passed unanimously 

 

7) Tahoe Western Asphalt, LLC - NOAV Nos. 2783, 2784, & 2786 (Action item)  
Chair Tom Porta explained the commission would need to first decide on a continuance for the agenda 
item. He asked Valerie King to read a letter (Attachment 3) sent from the attorneys representing Tahoe 
Western Asphalt (TWA). 
 
Chair Porta asked if the letter was received after the appeal date deadline. Ms. King confirmed it was. 
 
Chair Porta asked the commissioners for questions on the request for continuance. Jeremy Clarke, from 
Simon Hall Johnston, asked to speak if there were no questions from commissioners. 
 
Mr. Clarke thanked the commission for the opportunity to speak. He stated he represented TWA. He 
acknowledged the purpose and scope of the hearing was to determine the fairness, adequacy, and legality 
of the imposition of penalties proposed by the NDEP. Mr. Clarke asked to present arguments to the 
commission and have his client, Robert Matthews, say a few words. He also asked the commission to 
consider that any action taken in furtherance of issuing a penalty would be premature and would 
constitute a basic violation of his client's constitutional rights to due process under the law.   
 
Mr. Clarke stated the commission was considering what amounted to business-ending sanctions. He added 
that he mentioned fundamental due process because he did not have the opportunity to review, as a 
practical matter, documents and evidence which directly impact the adequacy and fairness of NDEP's 
proposed penalty.  
 
Mr. Clarke readdressed the letter read by Ms. King requesting that the penalty inquiry be postponed. He 
stated on April 1, 2020, TWA was issued draft notices by NDEP of alleged violations. Mr. Clarke stated he 
and NDEP personnel engaged in two enforcement conferences in late April and early May. During those 
conferences, Mr. Clarke and NDEP representatives discussed the draft file issues and proposed order.  Mr. 
Clarke stated he was told NDEP would defer or hold the violations and order, pending compliance with 
record-keeping requirements. Mr. Clarke stated NDEP had in essence said, ‘all you have to do is comply 
with minor record keeping and these violations will go away.’  
 
Mr. Clarke explained that the conferences induced TWA to choose compliance over appeal, since appealing 



the violations would be wasteful – despite feeling the alleged violations were tenuous. Mr. Clarke stated 
TWA has always attempted strict compliance with the terms of its air quality permit.   
 
Mr. Clarke then stated compliance was a moving target, and that NDEP continued to fine or generate 
technical deficiencies in TWA's records and reporting. He claimed NDEP was not going to allow TWA to 
come into compliance.  
 
Mr. Clarke stated he then issued two targeted public records requests to NDEP on July 13th and August 
12th. Citing Nevada statutes, Mr. Clarke stated NDEP had five days to respond to the requests by producing 
documents. Mr. Clarke claimed NDEP and the Attorney General's Office instead sent monthly letters stating 
that due to the nature and volume of the request, NDEP would need more time, and anticipated a full 
response within 30 days. Mr. Clarke added that every month, the Attorney General’s Office sent a letter 
denying his client of critical documents needed for the hearing.  
 
Mr. Clarke stated the responsive documents were finally received on October 1st in a “document dump.”  
He stated NDEP produced over 5,500 documents, with many duplicates and several irrelevant documents. 
Mr. Clarke claimed the practice was troublesome when NDEP has free attorneys in the Attorney General’s 
Office, while TWA must pay its attorney to review the thousands of documents.   
 
Mr. Clarke claimed NDEP and the Attorney General’s Office continued to withhold a number of responsive 
documents, alleging attorney-client privilege. He stated the documents were likely the most critical, as they 
may implicate NDEP's agenda to close TWA down.  
 
Mr. Clarke stated NDEP withheld the documents until the day before the hearing, producing over 1,800 
documents in what amounted to ambush. Mr. Clarke stated he could not sort, review, and synthesize over 
1,800 documents in time for a hearing regarding the reasonableness and legality of NDEP's proposed 
penalties.  
 
Mr. Clarke then requested that the commission postpone a determination on the fairness and legality of 
NDEP's proposed sanctions. He added that he was not suggesting to never review the penalty. He stated 
that if the commission moves forward and issues penalties before TWA has an opportunity to defend itself, 
the commission would be violating TWA's due process rights. Mr. Clarke added TWA would then be forced 
to protect itself using judicial remedies.   
 
Mr. Clarke again asked that TWA be given the chance to fully and fairly address the issues presented by 
NDEP. He recognized the commission’s neutrality and claimed moving forward with the penalties would be 
a miscarriage of justice. Mr. Clarke added there was no harm in giving TWA more time to fully and fairly 
respond.   
 
Mr. Clarke then asked to give his client, Robert Matthews, a chance to speak. 
 
Chair Porta asked for Mr. Matthews to hold off, calling on NDEP to respond to Mr. Clarke’s statements. 
 
Deputy Attorney General Peter Handy, representing NDEP, stated the hearing was not to determine the 
validity of the underlying facts of the violations; the hearing was just to determine the penalty amount to 
be imposed. Mr. Handy stated the alleged violations were properly noticed to TWA, and that TWA’s 
counsel attended the enforcement meetings. He added that when the final orders were issued, no appeal 
was taken.   
 
Mr. Handy stated an appeal would have been TWA’s opportunity to contest the underlying facts and 
conclusions of NDEP regarding the circumstances of the violations. He claimed that neglecting to take those 
appeals waived any due process issues.  
 



Mr. Handy stated the final violations had been properly found and issued by NDEP. He added that NDEP not 
fully providing the public records request to TWA was not relevant to the proceeding. Mr. Handy stated 
TWA effectively consented to the alleged violations by not appealing.  
 
Mr. Handy added that TWA has other remedies available for issues with producing public records requests, 
and that those decisions do not come before the commission.  
 
Chair Porta asked Mr. Handy if TWA failing to file an appeal forfeited its right to contest the penalties. Mr. 
Handy stated that was correct. 
 
Mr. Clarke stated that was not correct. He claimed that, similar to a criminal hearing, there are two phases: 
liability and sentencing. Mr. Clarke stated TWA chose to forgo the opportunity to appeal the underlying 
facts; instead, TWA was asking for more time to discuss the factors that can mitigate or eliminate the 
potential penalty. Mr. Clarke stated TWA did not waive its right to address those factors. 
 
Chair Porta asked for Mr. Handy’s response. 
 
Mr. Handy responded that the hearing was an administrative proceeding, not a criminal one. He stated the 
facts of the case were uncontested because it was not appealed. He added Mr. Clarke and TWA had the 
opportunity to discuss the appropriateness of the penalty, but that the underlying number of violations and 
the nature of the violations were not the issues facing the commission.   
 
Mr. Handy concluded that there was no need to continue the determination of the amount of the fine. He 
added that the commission could consider alternative information not contained in the NOAVs. 
 
Chair Porta asked for comments from commissioners. He reminded the commission that it was discussing a 
request for continuance.  
 
Commissioner Mark Turner stated that as a member of Carson City’s development community, his 
company had done business with TWA. He stated he would be recusing himself from the matter. 
 
Chair Porta stated the administrative process for the agenda item was laid out in regulations. He added the 
appeal deadline was clearly indicated in the notices sent out, and that no appeal to the notices was 
received. He stated he was considering not allowing the continuance.  
 
Vice Chair Jason King asked NDEP when the deadline was for filing an appeal. Danilo Dragoni stated the 
final NOAV was issued August 14, 2020 and that the deadline for an appeal was 10 days following the 
issuance.  
 
Vice Chair King asked Mr. Clarke if his client received the August 14 NOAV detailing the deadline to appeal. 
 
Mr. Clarke answered his client did receive the letter. He added that his client did not receive the date of the 
hearing or the proposed penalties until last week. Mr. Clarke stated the 1,800 documents sent the day 
before could directly impact the reasonableness of the penalties. He again asked the commission for more 
time to address the penalty. 
 
Vice Chair King asked Mr. Clarke why he did not file an appeal if he was aware of the deadline.  
 
Mr. Clarke stated NDEP had represented that if TWA came into compliance with simple record keeping 
requirements, the violations would go away. Mr. Clarke added that TWA had been in business for several 
years and had been submitting records to NDEP for several years. He stated those records had been 
accepted.  Mr. Clarke stated TWA felt coming into compliance would be an easy task. He added that when 
his client would submit records, NDEP responded that it was a show of good faith. 



 
Mr. Clarke stated the spreadsheet his client was required to fill out was the most complicated spreadsheet 
he had ever seen. He claimed it was highly technical with unclear requirements. He added he would like 
time to present the spreadsheet to the commission. 
 
Mr. Clarke claimed NDEP almost set TWA up for failure by promising that if it came into compliance on 
record keeping, the violations would go away. He explained that was why he chose not to appeal.  
 
Chair Porta asked commissioners for questions. 
 
Commissioner Kacey KC stated when Mr. Clarke was speaking, he had claimed he did not understand the 
penalty matrix. She added that with past violations before the commission, his client did understand the 
penalty matrix. She then asked if Mr. Clarke’s client had asked NDEP for help in the process. 
 
Mr. Clarke answered it was not necessarily that he or his client did not understand how the penalty matrix 
works. He stated there are factors that he needed to investigate regarding the documents produced the 
day before, which could impact and/or mitigate the penalties being discussed. Mr. Clarke added he could 
not present a full picture to the commission as to whether the penalties are legal, appropriate, or do justice 
in the case.   
 
Mr. Clarke again asked for a 90-day continuance. He stated at that point, he could address all the issues 
raised by NDEP and synthesize the documents produced.  He added it came down to fundamental fairness 
to TWA.  
 
Chair Porta again asked if commissioners had any questions. 
 
Mr. Clarke stated he did not answer Commissioner KC’s question. He stated he and his client asked NDEP 
for an explanation on the spreadsheet. He added there were so many nuances to the spreadsheet that 
when his client would input the information, the numbers did not make sense to NDEP, causing TWA to be 
considered noncompliant. Mr. Clarke stated TWA has always attempted to comply with its record-keeping 
requirements and will continue to do so. 
 
Chair Porta asked if NDEP would like to respond. 
 
Mr. Handy responded that initially, the NOAVs were drafted by NDEP and submitted to TWA and its 
counsel. Mr. Handy stated there were several discussions between NDEP, TWA, and TWA’s counsel 
regarding the draft NOAVs.   
 
Mr. Handy stated that there is a resolution of the orders being issued.  He claimed at no time did NDEP 
indicate that there would not be any penalty associated with the issuance of the final orders.  Mr. Handy 
added it was clear from both the issued orders and Nevada law that a penalty must come with the 
violations. 
 
Chair Porta again asked if commissioners had any questions. 
 
Vice Chair King stated the proposed penalty was one of the largest he had seen. He added that Mr. Clarke’s 
client had history with the commission. Vice Chair King stated before he could vote on a 90-day 
continuance, he wanted to know if control problems with TWA had been fixed and if TWA was in 
compliance. 
 
Mr. Dragoni answered that TWA was issued a stop order on August 14, 2020. He stated TWA would need to 
provide complete and appropriate record keeping to lift the order.  
 



Vice Chair King asked if the water sprays listed in the violation were fixed before the August 14 stop order. 
 
Mr. Dragoni answered that one of the violations being considered was that TWA failed to maintain 
emission controls – in this case, its water sprays. He added that as far as he knew, TWA had resolved the 
issue. 
 
Mr. Clarke added that there were a number of issues as part of the stop order. One issue was a propane 
monitoring device, which Mr. Clarke’s client had secured but was waiting for NDEP approval on.  
 
Mr. Clarke stated TWA needed to get past the record-keeping issue with NDEP. He added that there was no 
risk to the environment in allowing for additional time to discuss the penalties since TWA was not currently 
operating.  
 
Vice Chair King then asked if TWA missing the appeal period shut the door on SEC considering a 
continuance. He stated if that were the case, the commission would continue with the agenda. 
 
Mr. Clarke answered that the door was shut to address the merits of the violations, but not to discuss 
whether the penalties were appropriate, adequate, or legal. He stated discussions about the penalties 
should be considered by the commission.  He conceded that without an appeal, he could not discuss the 
underlying facts at the hearing. Mr. Clarke stated the appropriateness, adequacy, and legality of the 
penalties was open for discussion.  
 
Chair Porta asked if SEC Legal Counsel Henna Rasul could answer Vice Chair King’s question. 
 
Ms. Rasul stated she would defer to Mr. Handy’s position. 
 
Mr. Handy stated it would not be unlawful to continue the hearing. He maintained that NDEP felt the 
hearing should not be continued. Mr. Handy stated Mr. Clarke’s client was attending the meeting via phone 
and could answer commissioners’ questions about the violations.  
 
Mr. Handy added the math for the penalty matrix was straightforward. He stated NDEP personnel could 
answer any questions from Mr. Clarke or the commission regarding the penalties.  
 
Chair Porta reiterated that commissioners were discussing whether to continue the hearing. He added that 
the appellant had ten days to respond to the notice with an appeal. He stated he was leaning toward not 
allowing the continuance. 
 
Commissioner Mike Visher stated he agreed with Chair Porta. He added that TWA and its counsel had 
multiple opportunities to discuss the violations or file an appeal.  
 
Commissioner Visher stated the role of the commission was to make sure the use of the penalty matrix was 
appropriate. He added that he did not see how the commission could extend the hearing. 
 
Commissioner KC stated being out of compliance was not being argued. The penalty matrix defines an 
entity as being noncompliant and goes through a process. She added that she did not know if a public 
records request would change the outcome of the commission’s decision. She stated the fine comes from 
being noncompliant. 
 
Chair Porta added that the SEC is not the last stop for TWA to argue the penalty. TWA still has a judicial 
review to consider if they do not agree with the commission’s decision. 
 
Chair Porta then asked for a motion. 
 



Motion: Deny the request of TWA for a continuance 
By: Commissioner Sullivan 
Second: Commissioner Landreth 
Vote: Motion passed unanimously with Commissioner Turner abstaining  
 

 
 
Danilo Dragoni presented the penalty assessed to TWA. He stated he wanted to go through the timeline of 
events once more to reinforce some of the key points of the case.  
 
Mr. Dragoni explained that TWA operates an asphalt plant under a Class II Air Quality Operating Permit. 
The facility is near Mound House, off Highway 50.  
 
Mr. Dragoni stated that NDEP responded to a report on March 23, 2020 claiming there was smoke coming 
from the plant. A compliance inspector was sent to investigate. The officer observed part of the TWA 
process exceeding the opacity limits specified in the air quality permit. Mr. Dragoni explained that pass-
through facilities like TWA are on a five-year schedule for full inspections. As TWA started operating in 
2016, NDEP had not conducted a full inspection yet.  
 
Mr. Dragoni added that when there is suspicion or evidence that a facility is not in compliance, NDEP 
conducts a full inspection. So, over two days, the compliance officer performed a full inspection of TWA. 
Based on that inspection, four draft notices of violation were issued on April 1.  Mr. Dragoni stated these 
alleged violations were serious and substantial. They included non-operational controls, unpermitted 
equipment, opacity violations, and extensive failure to meet monitoring and record keeping requirements.   
 
Mr. Dragoni stated that between April and May, NDEP engaged in three enforcement conferences with 
TWA to further discuss, investigate, and assess the noncompliance issues and how to resolve them. NDEP 
worked with TWA to develop the draft order, which was shared with TWA in its draft stage. The order was 
issued May 14.  
 
Mr. Dragoni explained the order, which was appealable, required TWA to install monitoring equipment and 
begin acquiring and submitting record keeping. He added that the order also required TWA to submit a 
permit revision application for the unpermitted equipment found during the full inspection.  The order also 
defined a clear schedule on the record keeping process. Mr. Dragoni stated that all the requests defined in 
the order came directly from the permit issued to TWA.   
 
Mr. Dragoni stated that in May, June, and July, TWA failed to meet complete monitoring and record 
keeping requirements. On August 14, NDEP issued a conditional stop order and three final notices of 
violation, including: failing to comply with opacity limits, failing to maintain monitoring and record keeping 
requirements, and failing to maintain required air pollutant controls. Mr. Dragoni explained the final 
notices are required to issue a stop order. 
 
Mr. Dragoni stated the stop order went into effect August 26 because NDEP did not receive complete 
records from TWA. He added this was another opportunity for TWA to appeal the stop order and/or the 
final NOAVs. Mr. Dragoni added that NDEP continues to have contact with TWA and its counsel. He stated 
NDEP’s goal is to help bring the facility back in compliance.  
 
Mr. Dragoni stated on October 26, NDEP notified TWA of the penalty being recommended to the SEC. He 
added that it is NDEP’s practice to discuss penalties either at an enforcement conference, or before the 
final NOAV is issued.  
 
Mr. Dragoni stated the case was the most complex NDEP had ever addressed before the SEC. He claimed 



that because of the severity of the noncompliance, NDEP fought for almost five months to bring TWA back 
into compliance.  
 
Mr. Dragoni stated NDEP tried to apply the penalty matrix fairly. He added the penalty for TWA could have 
been much higher than what was proposed – in the order of millions of dollars. Mr. Dragoni claimed that 
NDEP was recommending a penalty that was only 4 percent of what the penalty matrix would have 
recommended.  
 
Chair Tom Porta asked what TWA was specifically required to have for record keeping purposes. 
 
Mr. Dragoni answered that in general, record keeping parameters define how a facility operates. The 
information is directly related to what pollutants and how much of those pollutants are emitted by the 
facility. Mr. Dragoni explained that during the permit application process, NDEP uses those parameters to 
calculate the impact the facility will have on air quality.  
 
Mr. Dragoni stated NDEP puts the monitoring and record keeping requirement in the permit so both NDEP 
and the facility can record operations and determine if the facility is in compliance with air quality 
standards.   
 
Chair Porta asked if these parameters were in the original permit for TWA. Mr. Dragoni confirmed both 
NDEP and TWA approved the original permit. He added the permit was revised in 2018. 
 
Chair Porta asked if there were any more questions for Mr. Dragoni. There were none. 
 
Mr. Dragoni then outlined each individual violation:   
 

1. Violation 2786: for emissions exceeding opacity limits 
 

Mr. Dragoni explained that opacity is a visual way to determine how dark a stack plume is. Opacity is 
related to the amount of pollution emitted. A clear or white plume implies there is no pollution coming out 
of the stack; a very dark plume implies a significant amount of pollution. Mr. Dragoni stated EPA developed 
a widely accepted method to determine opacity. He added NDEP compliance inspectors are certified to 
properly assess opacity.  
 
An inspector determined TWA exceeded its 20 percent opacity limit.  

 
Penalty: $10,000 
 

Andrew Tucker explained the penalty calculations for the violation. He stated the base penalty for an 
emission unit violating opacity limits is $1,000. The penalty is modified based on the deviation from permit 
limits. Mr. Tucker stated a single penalty was recommended, as the violations observed occurred on a 
single day. He added several observations were recorded to make sure the opacity assessment was fair.  
 
Mr. Tucker stated the opacity deviation resulted in a multiplier of six times the base penalty, for a total of 
$6,000. That total is modified based on a facility’s history of compliance. A modifier of 45 percent was 
added for previous violations assessed in the past five years. Mr. Tucker explained there was also a 200 
percent modifier for having a similar violation in the last three years, bringing the total penalty adjustment 
to 245 percent. The total base penalty was calculated at $14,700. 
 
Mr. Tucker explained the final penalty was calculated at $20,700, as a result of adding the $6,000 base 
penalty to the $14,700 penalty adjustment. 
 
Mr. Tucker stated the penalty exceeded the $10,000 cap for a “per day” violation penalty. Therefore, NDEP 



was recommending a penalty of $10,000.  
 
Mr. Tucker added that there were no additional complaints regarding smoke coming from the facility. He 
noted TWA had been under a stop order for a period of time.  
 
Chair Porta clarified that NDEP was recommending a $10,000 penalty, not the $20,700 calculated by the 
penalty matrix. Mr. Tucker stated that was correct. 
 

2. Violation 2783: for failure to maintain required emission controls 
 
Mr. Dragoni stated the full inspection of TWA found the facility failed to maintain its water sprays. He 
added the controls reduce emissions from specific emission units. Mr. Dragoni stated if controls are not 
operating properly, a facility will likely exceed the emission limits defined in its permit.  

 
Penalty: $870 
 

Mr. Tucker explained the base penalty for failing to maintain controls is $600. No modifiers were applied to 
the gravity fine. A penalty adjustment multiplier of 45 percent was added for nine previous violations, 
resulting in a $270 penalty adjustment. The final penalty is the $600 gravity fine plus the $270 penalty 
adjustment, for a total of $870.  
 
Mr. Tucker added TWA had provided photographic evidence that its water sprays were now in operational 
condition. He noted NDEP staff had not verified the evidence on site due to COVID-19 restrictions. 
 

3. Violation 2784: for failing to comply with monitoring and record keeping requirements 
 

Mr. Dragoni stated the full inspection of TWA found the facility failed to comply with monitoring and record 
keeping requirements. He added the issue was not just a lack of historical records; it meant NDEP could not 
verify if the facility was previously in compliance. It also meant the facility could not assess if it was 
currently in compliance.  
 
Mr. Dragoni noted monitoring requirements for opacity were not completed by TWA. The permit for TWA 
required the facility to conduct an opacity test weekly and make an opacity observation daily. Mr. Dragoni 
explained the daily observation could provide a qualitative assessment on opacity for a stack.  
 
Mr. Dragoni claimed that if monitoring requirements were in place, TWA’s facility operator could have 
discovered the facility was operating above its opacity limit and taken corrective actions before a complaint 
was made. Mr. Dragoni reiterated record keeping directly relates to how a facility operates and how much 
pollution it emits. 
 

Penalty: $117,450 
 

Mr. Tucker stated there were challenges for NDEP when it came to recommending the penalty. He noted 
the recommended penalty was less than the maximum penalty that could be calculated with the penalty 
matrix.  
 
Mr. Tucker stated the penalty matrix recommends the penalty be calculated per each emission unit and for 
each instance where requirements were not met. Many record keeping processes are required daily. Mr. 
Tucker explained the result would be a $600 penalty, plus modifiers, for each day the violation occurred. 
 
Mr. Tucker stated assessing the penalty for each of TWA’s emission units was not appropriate, as TWA’s 
permit requires the facility to keep records for each system, not for each emission unit. Mr. Tucker added if 
a per day violation was assessed for all three systems for the entire period of noncompliance – from when 



TWA began operations July 9, 2016 to the inspection on March 23, 2020 – the penalty would be more than 
$3.5 million. He stated a penalty of that magnitude would be unreasonable.  
 
Mr. Tucker stated NDEP considered other ways to use the penalty matrix to assess ongoing violations. He 
explained the calculation period could be assessed daily, weekly, or monthly. NDEP chose to assess the 
penalty by months, meaning the base penalty would be $600 per month. 
 
Mr. Tucker stated Nevada Administrative Code considers monitoring and record keeping violations to be 
minor; however, on the fourth occurrence, the violations become major violations. Since TWA had three 
previous monitoring and record keeping violations, this penalty was now being presented before the 
commission. 
 
Mr. Tucker explained the base penalty per system was $600. NDEP was recommending penalties for three 
systems for a 45-month period. The base penalty, multiplied for the three systems, multiplied by the 45 
months, resulted in a gravity fine of $81,000. A penalty adjustment multiplier of 45 percent was added for 
previous violations over the past five years, resulting in penalty adjustment of $36,450. The gravity fine of 
$81,000 plus the penalty adjustment of $36,450 equaled $117,450. 
 
Chair Porta asked if there were any questions from commissioners. 
 
Commissioner Mike Visher asked if the 45 months was calculated by the number of months each system 
was in noncompliance. He also asked to what degree were TWA’s records considered incomplete. 
 
Mr. Tucker answered the 45 months is the number of whole months from when TWA began operations 
until the inspection – 1,353 days. He explained the number is rounded down to complete months.  
 
Mr. Tucker added the deviation of record keeping from permit requirements is not calculated into the 
penalty. He explained having penalties for multiple parameters would result in a larger penalty, so each 
system is deemed to be in compliance or not in compliance. 
 
Commissioner Visher noted TWA had provided various opacity observations to NDEP. He added the 
observations seemed inconsistent. Commissioner Visher asked if TWA had explained to NDEP why the 
records were inconsistent. 
 
Mr. Tucker answered that there were some records provided. He noted one system required opacity 
observations weekly, and that TWA provided a handful of records for those. Mr. Tucker added other 
emission units required monthly observations, but those records were largely not kept by the facility. He 
concluded that there was not a satisfactory answer given for why TWA did not conduct those observations. 
 
Mr. Dragoni added that for NDEP to determine compliance, a facility needs to have complete records daily. 
Incomplete or partial records does not allow NDEP to determine compliance. 
 
Chair Porta asked if there were any more questions from commissioners. There were none. He then asked 
for a response from TWA or its counsel.  
 
Jeremy Clarke responded that the penalty matrix and the numbers used were arbitrary. He noted that the 
45 months was calculated from when operations began at TWA to the date of the inspection. He claimed 
that calculation was not included in the alleged violation notice and was being brought up for the first time.  
 
Mr. Clarke then noted the fine was assessing three systems. He stated NDEP wanted to review records 
from the whole facility. He explained if TWA was out of compliance, the penalty should be assessed for one 
system.  
 



Mr. Clarke recalled Mr. Tucker’s statement that if NDEP could have given TWA a $3.5 million penalty for 
record keeping violations if the calculations were assessed daily. Mr. Clarke claimed that NDEP having the 
discretion to use monthly units showed there was no uniform way to assess the penalty. He added 
$117,450 fine goes beyond punitive.  
 
Mr. Clarke remarked on Mr. Dragoni’s statement that NDEP’s goal was to bring TWA into compliance. Mr. 
Clarke stated TWA was under a stop order and would not be able to get the stop order lifted until it comes 
into compliance.  
 
Mr. Clarke then asked the commission to consider his calculation: using the $600 base penalty, multiplied 
by one system for the 45-month period, would equal $27,000. Mr. Clarke noted there was no adjusting the 
45-percent modifier for recent violations. Adding the penalty adjustment would equal a total fine of 
$39,150.  
 
Mr. Clarke stated his calculation seem more appropriate than combining the additional systems. He also 
stated there was no basis to use the 45-month period. He asked NDEP to provide its rationale for its 
calculation. 
 
Chair Porta asked Mr. Dragoni or Mr. Tucker to answer Mr. Clarke. 
 
Mr. Dragoni answered that a permit requires a facility to retain the records it collects for five years. He 
added it is not unusual for NDEP to require five years of records during a full inspection. Mr. Dragoni 
explained that was why the penalty was assessed from when TWA began operations in 2016.  
 
Mr. Dragoni stated NDEP assessed every day each system and emission unit was not in compliance, as well 
as each time complete records were not kept. He explained the 45 months was an interpretation of the 
penalty matrix. Mr. Dragoni reiterated that multipliers could have been added for each emission unit and 
for each day records were not kept, resulting in a penalty over $3 million.  
 
Mr. Dragoni agreed that the 45 months was somewhat arbitrary. He stated the penalty matrix allows NDEP 
to assess by day, week, or month. Mr. Dragoni claimed the recommended penalty was fair for the purpose 
of the violation.  
 
Mr. Dragoni added that TWA’s permit only requires NDEP to test TWA’s burner every five years. He stated 
record keeping is the only way to assess if the facility is in compliance between tests. 
 
Chair Porta asked Mr. Dragoni if TWA had since provided records that helped NDEP determine whether the 
facility was in compliance during the 45-month period.  
 
Mr. Dragoni stated TWA had tried to comply since the inspection; however, since the first order was issued 
requiring TWA to submit records, all records provided to NDEP were incomplete and insufficient to 
determine if the facility was in compliance.  
 
Chair Porta clarified that based on the records provided by TWA, NDEP could not assess if the facility was 
compliant. Mr. Dragoni stated that was correct. 
 
Chair Porta then asked if TWA had completed a source test at any time.  
 
Mr. Dragoni reiterated the burner must be tested every five years. Chair Porta asked if TWA passed the 
initial test. 
 
Mr. Tucker answered that he believed TWA passed a source test in the past. He added TWA had a prior 
violation for not meeting an emission standard during testing. He stated TWA had since passed a test to 



show compliance.  
 
Mr. Tucker also noted that NDEP’s inability to determine compliance from the records TWA provided was 
the reason the stop order was issued. He added there were significant deficiencies that prevented NDEP 
from determining compliance. One deficiency was not having an accurate method of monitoring the 
propane consumption of the burner heating the asphalt; another was the lack of equipment monitoring the 
temperature of the exhaust produced. Mr. Tucker explained if the temperatures were too high, additional 
emissions could be produced.  
 
Vice Chair King stated that when TWA had violated its permit in the past, NDEP did not request similar 
records. He asked Mr. Dragoni to clarify why records were being requested for these violations. 
 
Mr. Dragoni answered that full inspections are only conducted every five years. Noncompliance inspections 
focus on a specific issue. He added that when there is suspicion of broader noncompliance issues, NDEP 
may determine a full inspection is needed.  
 
Mr. Dragoni stated the March inspection, like previous inspections, focused on a specific issue. He 
explained TWA’s history of noncompliance warranted a full inspection. 
 
Vice Chair King stated in a previous SEC hearing with TWA, a number of people downwind of the facility 
asserted the plumes being emitted were toxic. He asked why NDEP did not conduct more tests, considering 
the heightened discussion on the issue. 
 
Mr. Dragoni answered that tests were conducted and analyzed. He also noted that TWA had a successful 
burner test in 2017. 
 
Mr. Dragoni stated many problems related to TWA are associated with zoning. He added the odors the 
neighbors were complaining about were not indicative of noncompliance with air quality standards. 
 
Mr. Dragoni stated NDEP focused on TWA’s issues with opacity. He added that NDEP looked closely at stop 
test results. He concluded that during these observations, there were no compliance issues related to air 
quality standards. 
 
Chair Porta asked if Mr. Clarke had any more questions.  
 
Mr. Clarke stated that the 45-month penalty period was based on the assumption that TWA operated every 
month from when it began operations to the date of the inspection. He stated that was an incorrect 
assumption. 
 
Mr. Clarke stated that due to the lack of construction projects in the winter, TWA routinely shuts down its 
facility for weeks at a time. He reiterated there was no basis for the 45 months.  
 
Mr. Clarke noted the penalties imposed due to incorrect propane recording. He stated his client reported 
his propane output. Mr. Clarke claimed NDEP did not accept the figures and wanted his client to purchase a 
propane monitoring device. 
 
Mr. Clarke also stated the temperature of the exhaust coming from the facility stack was monitored from 
the main building of the plant. He claimed the exhaust temperatures never exceeded the permit because 
the plant could not get that hot.  
 
Mr. Clarke also stated he disagreed with Mr. Dragoni that the reported odors from the facility were not the 
focus of NDEP. Mr. Clarke claimed Mr. Dragoni asked his client via email to address neighbors concerns 
about the odor, despite odor not being indicative of noncompliance.  



 
Mr. Clarke concluded that the $117,450 penalty was arbitrary, excessive, and goes beyond the need to 
deter and punish noncompliance by TWA.  
 
Chair Porta asked if there were any comments from the public. Valerie King stated there was no one who 
telephoned into the meeting waiting to comment.  
 
Chair Porta noted Commissioner Tony Wasley had left the meeting. He stated there was still a quorum for 
the meeting. 
 
Mr. Clarke stated there was no evidence that the calculations NDEP presented were based in fact. He 
claimed there was no evidence TWA was in operation for the full 45-month penalty period; therefore, the 
penalty for violating record keeping requirements should not be applied over 45 months. 
 
Chair Porta asked for questions from commissioners. 
 
Commissioner Kacey KC asked Mr. Clarke if his request for a continuance was only regarding the 45-month 
penalty period for Violation 2784, and not related to the other penalties.   
 
Mr. Clarke answered that his argument was limited to Violation 2784, and that he did not raise arguments 
to the other alleged violations.  
 
Mr. Dragoni added that the 45-month penalty period was not arbitrary. He stated the 45 months was a way 
to balance the strict interpretation of the penalty matrix. Mr. Dragoni stated NDEP’s goal was deterrence, 
so the recommended penalty was more appropriate.  
 
Chair Porta asked for any recommendations from the commission. 
 
Commissioner Kathryn Landreth clarified that the 45 months was a balance, as the penalty assessed would 
be less than if calculated on a daily basis. She then asked if NDEP had evidence to support a daily penalty.  
 
Mr. Dragoni reiterated the monthly calculation resulted in a penalty less than 4 percent of what was 
calculated for a daily penalty. He also confirmed that NDEP did have evidence to support calculating the 
penalty per day.  
 
Mr. Tucker stated NDEP had discussed the penalties with Mr. Clarke during the enforcement process. He 
claimed during that time, TWA was unable to provide complete records for any of its systems at any time 
between beginning operations and the March inspection. Mr. Tucker added partial records were provided, 
but never complete records. 
 
Vice Chair King asked if TWA had ever told NDEP that its facility was not operating for any period of time. 
 
Mr. Tucker answered that point was never raised. He noted it is a difficult situation to assess after the fact 
if a facility was operating or not. He stated without any records to back up TWA’s claims, there is no way to 
verify them.  
 
Chair Porta asked for more questions from commissioners. 
 
Commissioner Visher stated record keeping was part of the terms of TWA’s permit. He added that in the 
first instance of a major violation, a review of the facility’s records should be conducted early on.  
 
Commissioner Visher stated TWA was clearly not keeping complete records per the terms of its permit. He 
added NDEP seemed to give TWA the benefit of the doubt by looking at an overall approach. 



 
Chair Porta stated NDEP did not know if TWA was out of compliance during the 45-month penalty period. 
He added that was why a facility must keep records, in lieu of having a continuous monitoring system.  
 
Chair Porta stated there was not enough data to show a direct impact on the environment. He added that 
the penalty seemed excessive, but that NDEP needed the record keeping information.  
 
Chair Porta added that he had also considered lowering the number of systems calculated in the penalty 
from three to one. He then asked for more comments from commissioners. 
 
Commissioner Landreth stated she felt uneasy about assessing a 45-month penalty period. She added the 
violation should have been caught sooner. She asked if the commission had an adjustment to the proposed 
penalty. 
 
Chair Porta stated the violation should have been caught sooner considering the previous penalties. He 
added that without records, there was no way to show TWA had been in compliance.  
 
Chair Porta stated he used Mr. Clarke’s calculation to reach a total fine amount of $39,150. He asked 
commissioners if the amount was appropriate. 
 
Commissioner Adam Sullivan asked if the amount was the same one Mr. Clarke suggested. Chair Porta 
clarified that the $600 base penalty for one system, multiplied by the 45 months, equaled $27,000. The 45 
percent penalty adjustment equaled $12,150. Adding $27,000 to $12,150 equaled $39,150. 
 
Commissioner Visher state one way to rationalize the calculation is that only one system was failing the 
opacity test. He explained that could justify calculating the penalty based on one system instead of three. 
 
Chair Porta asked for any more comments from commissioners. There were none. 
 
Motion: Adjust the penalty for NOAV 2784 to $39,150 
By: Commissioner Landreth   
Second: Vice Chair King 
Vote: Motion passed unanimously  
 
Motion: Approval of proposed penalties as set by NDEP for NOAV 2783 ($870) and 2786 ($10,000) 
By: Commissioner Landreth 
Second: Commissioner Visher 
Vote: Motion passed unanimously 
 

8) Administrator’s briefing to the commission (Discussion) 

NDEP Administrator Greg Lovato welcomed Chair Tom Porta and Vice Chair Jason King into their new roles. He 
also welcomed new commissioners Adam Sullivan and Jocelyn Torres. Mr. Lovato then thanked the 
commission for the work that it does. 
 
Mr. Lovato stated that NDEP promoted Aimee Keys to chief of the Bureau of Mining, Regulation, and 
Reclamation. He added that Ms. Keys was previously the Closure Branch supervisor and had replaced Joe 
Sawyer, who retired in October. 
 
Mr. Lovato stated Ms. Keys helped her bureau adapt to teleworking and was the driving force for making the 
regulation revisions approved by the commission in July 2020. 
 



Mr. Lovato then addressed NDEP’s budget, stating the division was doing well. He added the entities that 
NDEP collects fees from were less impacted by the economic downturn in the State.  
 
Mr. Lovato stated NDEP employees would begin furloughing one day a month starting in January 2021 and 
continuing through June 2021. 
 
Mr. Lovato added that NDEP participated in an interagency workgroup led by the Department of Conservation 
and Natural Resources and the Governor’s Office of Energy. The group submitted a State climate strategy to 
the governor December 1, 2020. The strategy outlines 17 greenhouse gas reduction policies. 
 
Mr. Lovato continued, stating NDEP had begun outreach on low and zero emission vehicle standards for light-
duty cars and trucks in the State. 
 
Chair Porta asked if federal grants and fees were impacted by the economy. 
 
Mr. Lovato answered that grants have remained flat for several years. He added there has been increased 
revenue from a Department of Energy grant related to the Nevada National Security Site. Mr. Lovato stated fee 
increases have also helped fund NDEP. 
 
NDEP Deputy Administrator Jennifer Carr added water programs were looking at fee increases in the coming 
year. 
 
Chair Porta then asked if NDEP had anything upcoming in the session. 
 
Mr. Lovato answered that NDEP has one bill draft request for the upcoming legislative session. He stated it was 
related to the Petroleum Fund. Mr. Lovato added that NDEP would need to look at how to fund future climate 
policies without increasing spending. 
 
Chair Porta asked for comments from commissioners. There were none. 
 

9) Public comment 
Chair Porta asked for comments from the public. There were none. 
 
Valerie King introduced the new SEC Recording Secretary, Danyel Soulier.   
 

 

10) Adjournment 
Chair Porta thanked everyone for their participation and adjourned the meeting. 
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R126‐19: Certification Programs, Enforcement & Appeal Process 

Flow of Events & Decisions 

 

Initial Section numbers refer to the portion of the petition pertaining to NAC 445A for Drinking Water and 

Wastewater Operators; those in (parens) pertain to NAC 459 for Certified Environmental Managers, 

Underground Tank Handlers and Underground Tank Testers. 

 

Finding of Grounds and Issuance of Notice of Intent 

 

1 “days” in the proposed regulation include specificity where needed for business days or just days (calendar). 

 

 

   

Certificant's 
Misconduct

• Individual holding certificate violates regulations

• Section 8 (or 39): Grounds for Disciplinary or other action and:

• NAC 445A.646 Grounds‐BSDW; NAC 445A.293 Grounds‐BWPC; NAC 459.9729 
Standard of Practice‐BCA

Bureau 
Decision

• Bureau Chief issues Notice of Intent to Take Disciplinary Action.

• Section 9 (or 41): Notice of Proposed Disciplinary Action; contents and service of 
notice (See Exception in Subsect 5).

• Notice to include legal authority, facts and supporting information.

• Section 10 (or 42): Summary Suspension is available in egregious cases.

Certificant's 
Response

• Section 9.2(b)(4) (or 41.2(b)(4)): Certificant has 10 days1 from receipt of the Notice 
of Proposed Disciplinary Action to demonstrate compliance to the Bureau and stop 
the process.

• Section 9.4 (or 41.4): Bureau Chief has 10 days to review and take next action.

• Section 10 (or 42):  If a Summary Suspension is pursued by the Bureau, the 
Certificant does not have the opportunity to demonstrate compliance.

Adequate 
Response

• Section 9.4 (or 41.4):  If the Bureau Chief determines the response from the 
certificant is adequate, a letter is issued within 10 days closing out the disciplinary 
action.

Inadequate 
Response

• Section 11 (or 43):  Progress to a Hearing



Progression to a Hearing 

 

 

   

Hearing 
Notice

• Section 11 (or 43): If the Division (i.e. Bureau Chief) determines that the Certificant's 
response does not adequately demonstrate full compliance (or the Certificant is not 
entitled to a response period), then a Notice of Hearing is issued by the Division.

• Notice includes the hearing date, time, location and other required information.

Hearing

• Section 11 (or 43):The Hearing shall be held between 30‐60 days of the date of the 
hearing notice.

• Section 10 (or 42): A hearing for summary suspension must be held within 45 days of 
the date of suspension.

• See "Hearing Flow and Timelines" sheet for Hearing process. 

NDEP 
Decision

• Section 20 (or 52): The Administrator receives the Hearing Officer recommendation 
within 30 days and issues a decision within 45 days of the hearing date.

• Decision includes findings of fact and conclusions of law.

• Section 26, 28 or 40:  The Administrator may: revoke, suspend, place on probation, or 
take other such action as appropriate

• Section 20.3 (or 52.3): Decision is final 30 days after the date of service unless 
appealed within 10 days.

After...

• Section 23 (or 55): If the decision of the Administrator results in suspension or 
revocation, the certificant shall provide notice to their employer of the revocation 
or suspension and the date it becomes effective.  They may still lawfully practice 
until that date.

Also...

• Section 26.5, 27.5 or 40.2: Disciplinary action taken by the Administrator through 
this process is separate from, and potentially in addition to, civil or criminal formal 
enforcement proceedings provide by other statutes or regulations.



Hearing Flow and Timelines 

 

 

 

   

Hearing 
Officer

• Section 12 (or 44): The Administrator of NDEP appoints a hearing officer for the 
proceeding.

• The hearing officer is preferably outside NDEP but within DCNR.

NDEP 
Exhibits & 
Witnesses

• Section 11 (or 43):  NDEP states authority and facts, sends exhibits and a list of 
witnesses with the Hearing Notice .

• Copies of documents listed as exhibits are attached to the Notice.

Certificant 
Exhibits & 
Witnesses

• Section 13 (or 45): The certificant shall provide NDEP with witnesses and exhibits at 
least 5 days before the hearing.

• The hearing officer can exclude any untimely information

Motions

• Section 14 (or 46): All pre‐hearing motions shall be filed with the hearing officer at 
least 10 business days prior to the hearing

• Responses to pre‐hearing motions shall be filed with the hearing officer within 7 
business days after receipt of the motion. (i.e. by 3 days before the hearing)

• In certain circumstances, the respondent may move for confidential handling of the 
hearing.

Briefs

• Section 15 (or 47):  The hearing officer has the authority to order the parties to file 
briefs.

• Sections 16‐18 (or 48‐50): Provision for miscellaneous procedural items.

Order of 
Proceeding

• Section 19 (or 51): The noticed hearing shall proceed as detailed in this section

• i.e. order of testimony, cross‐examination, rebuttal, etc.

• Section 20 (or 52): Hearing Officer prepares a written recommendation for the NDEP 
Administrator within 30 days.

NDEP 
Decision

• Return to "Progression to a Hearing" flow sheet at "NDEP Decision".



 

Appeal to SEC 

 

SEC Appeal

• Section 21 (or 53) : The Notice of Appeal and request for hearing must be filed 
within 10 days and include particularity on each point of law or fact in question.

• The appellant shall identify the parts of the record before the hearing officer that 
are relevent and state arguments in support of appeal intending to be presented to 
the Commission.

• The opposing party may file a response within 15 days 

SEC Hearing

• Section 22 (or 54): Oral argument before the SEC will be scheduled within 60 days 
of receipt of the request for appeal (unless parties agree to waive for good cause).

• Oral arguments are limited to 15 minutes.

• The SEC can affirm, reverse or modify the decision of the Administrator, or remand 
to the Administrator.

• The decision of the SEC can be subject to Judicial Review

After...

• Section 23 (or 55): If the decision of the SEC results in suspension or revocation, the 
certificant shall provide notice to their employer of the revocation or suspension 
and the date it becomes effective.  They may still lawfully practice until that date.
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R126-19 Excerpt - Grounds for Disciplinary Action - Handout 

Wastewater Treatment Operators 

Sec. 8. In addition to any other grounds for disciplinary action provided by statute or 

regulation, the Division may take disciplinary action against a holder of a certificate if the holder 

has: 

1. Engaged in fraud or deceit in obtaining or attempting to obtain or renew a certificate;

2. Cheated on any examination required to obtain or renew a certificate;

3. Committed an act of gross negligence, incompetence or misconduct in the performance of

his or her duties as a holder of a certificate; 

4. Violated any requirement for a holder of a certificate set forth in NAC 445A.2862 to

445A.293, inclusive, or NAC 445A.617 to 445A.652, inclusive, as applicable; 

5. Aided or abetted any person in the violation of any requirement for a holder of a certificate

set forth in NAC 445A.2862 to 445A.293, inclusive, or NAC 445A.617 to 445A.652, inclusive, as 

applicable; 

6. Been convicted of or entered a plea of guilty or nolo contendere to any crime of which an

essential element is dishonesty or which is directly related to any activity for which a certificate is 

required pursuant to NAC 445A.2862 to 445A.293, inclusive, or NAC 445A.617 to 445A.652, 

inclusive, as applicable; 

7. Provided services for which a certificate is required pursuant to NAC 445A.2862 to

445A.293, inclusive, or NAC 445A.617 to 445A.652, inclusive, as applicable, after the 

certificate has expired or been suspended or revoked; 

8. Been disciplined by another state or territory, the District of Columbia, a foreign country,

the Federal Government or any other governmental agency if at least one of the grounds for 

discipline is the same as or substantially similar to any grounds set forth in this section or NAC 

445A.293 or 445A.646, as applicable; 

9. Demonstrated disregard for the health and safety of the public and the environment;

10. Acted outside the rights and privileges of the certificate that the person holds;

11. Willfully made any false statement or failed to correct a false statement previously made to

a governmental agency with regulatory authority that is material to the administration or 

enforcement of any statutory or regulatory provision to which the certificate applies; or 

12. Failed to comply with an order issued by the Administrator.



Wastewater Treatment Operators  Page 2 of 2 

Sec. 26. NAC 445A.293 is hereby amended to read as follows: … 

3. The Division may take action pursuant to subsection 1 or 2 [i.e. deny an application, place 

an Operator on probation, suspend or revoke a certificate, or take other disciplinary action] if the 

applicant or holder of the certificate: 

[1.] (a) In applying for or obtaining a certificate, has submitted to the Division any 

application, document, record, report or affidavit, or any information in support thereof, which is false 

or fraudulent; 

[2.] (b) Is grossly negligent, incompetent or has committed misconduct in the performance of 

his or her duties as an operator of a plant for sewage treatment; 

[3.] (c) Has demonstrated disregard for the health and safety of the public and the 

environment; 

[4.] (d) Has acted outside the rights and privileges of the grade for which he or she holds a 

certificate; 

[5.] (e) Has been convicted of a violation of any federal law or law of any state relating towater 

quality, including, without limitation, the Clean Water Act, 33 U.S.C. §§ 1251 et seq.; 

[6.] (f) Has been convicted of [a] , or entered a plea of guilty or nolo contendere to, any 

felony or other crime involving moral turpitude, dishonesty or corruption; 

[7.] (g) Has willfully made to a governmental agency with regulatory authority any falsestatement , 

or failed to correct a false statement previously made, which is material to the administration or 

enforcement of any provision of this chapter or chapter 445A of NRS; 

[8. Has failed to renew his or her certification;] 

(h) Continues to work as an operator of a plant for sewage treatment after his or her 

certificate has expired or been suspended or revoked; or 

[9.] (i) Has violated, attempted to violate, assisted or abetted in the violation of or conspired 

to violate any provision of this chapter or chapter 445A of NRS. 

 … 5.  Any disciplinary action taken pursuant to this section and sections 3 to 23, inclusive, of this 

regulation is separate from and may be in addition to any other civil or criminal action provided by 

statute or regulation. 
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R126-19 Excerpt - Grounds for Disciplinary Action - Handout 

Drinking Water Distribution or Treatment Operators 
 

Sec. 8. In addition to any other grounds for disciplinary action provided by statute or 

regulation, the Division may take disciplinary action against a holder of a certificate if the holder 

has: 

1. Engaged in fraud or deceit in obtaining or attempting to obtain or renew a certificate; 

2. Cheated on any examination required to obtain or renew a certificate; 

3. Committed an act of gross negligence, incompetence or misconduct in the performance of 

his or her duties as a holder of a certificate; 

4. Violated any requirement for a holder of a certificate set forth in NAC 445A.2862 to 

445A.293, inclusive, or NAC 445A.617 to 445A.652, inclusive, as applicable; 

5. Aided or abetted any person in the violation of any requirement for a holder of a certificate 

set forth in NAC 445A.2862 to 445A.293, inclusive, or NAC 445A.617 to 445A.652, inclusive, as 

applicable; 

6. Been convicted of or entered a plea of guilty or nolo contendere to any crime of which an 

essential element is dishonesty or which is directly related to any activity for which a certificate is 

required pursuant to NAC 445A.2862 to 445A.293, inclusive, or NAC 445A.617 to 445A.652, 

inclusive, as applicable; 

7. Provided services for which a certificate is required pursuant to NAC 445A.2862 to 

445A.293, inclusive, or NAC 445A.617 to 445A.652, inclusive, as applicable, after the 

certificate has expired or been suspended or revoked; 

8. Been disciplined by another state or territory, the District of Columbia, a foreign country, 

the Federal Government or any other governmental agency if at least one of the grounds for 

discipline is the same as or substantially similar to any grounds set forth in this section or NAC 

445A.293 or 445A.646, as applicable; 

9. Demonstrated disregard for the health and safety of the public and the environment; 

10. Acted outside the rights and privileges of the certificate that the person holds; 

11. Willfully made any false statement or failed to correct a false statement previously made to 

a governmental agency with regulatory authority that is material to the administration or 

enforcement of any statutory or regulatory provision to which the certificate applies; or 

12. Failed to comply with an order issued by the Administrator. 
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Sec. 27. NAC 445A.646 is hereby amended to read as follows: … 

3. The Division may take action pursuant to subsection 1 or 2 [i.e. deny an application, place an 

Operator on probation, suspend or revoke a certificate, or take other disciplinary action] if the 

applicant or holder of the certificate: 

(a) In applying for or obtaining a certificate, has submitted to the Division any application, 

document, record, report or affidavit, or any information in support thereof, which is false or 

fraudulent; 

[2.] (b) Is grossly negligent, incompetent or has committed misconduct in the performance of 

his or her duties as an operator of a public water system; 

[3.] (c) Has demonstrated disregard for the health and safety of the public; 

[4.] (d) Has acted outside the rights and privileges of his or her classification for which he or 

she holds a certificate; 

[5.] (e) Has been convicted of a violation of any federal law or law of any state relating to 

water quality, including, but not limited to, the Safe Drinking Water Act, 42 U.S.C. §§ 300f et 

seq.; 

[6.] (f) Has been convicted of [a] , or entered a plea of guilty or nolo contendere to, any 

felony or other crime involving moral turpitude, dishonesty or corruption; 

[7.] (g) Has willfully made to an employee of the Division or any health authority any false 

statement , or failed to correct a false statement previously made, which is material to the 

administration or enforcement of any provision of this chapter or chapter 445A of NRS; 

[8. Has failed to renew his or her certification;] 

(h) Continues to act as an operator after his or her certificate has expired or been 

suspended or revoked; or 

[9.] (i) Has violated, attempted to violate, assisted or abetted in the violation of, or conspired 

to violate any provision of this chapter or chapter 445A of NRS. 

… 5. Any disciplinary action taken pursuant to this section and sections 3 to 23, inclusive, of this 

regulation is separate from and may be in addition to any other civil or criminal action provided by 

statute or regulation. 
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R126-19 Excerpt - Grounds for Disciplinary Action - Handout 

CEMs ~ UTHs ~ UTTs 
 

Sec. 39. In addition to any other grounds for disciplinary action provided by statute or 

regulation, the Division may take disciplinary action against a holder of a certificate if the 

holder has: 

1. Engaged in fraud or deceit in obtaining or attempting to obtain or renew a certificate; 

2. Cheated on any examination required to obtain or renew a certificate; 

3. Committed an act of gross negligence, incompetence or misconduct in the performance of 

his or her duties as a holder of a certificate; 

4. Violated any requirement for a holder of a certificate or aided or abetted any person in the 

violation of any requirement for the holder of a certificate set forth in NAC 459.970 to 459.9729, 

inclusive; 

5. Violated any requirement or aided or abetted any person in the violation of any 

requirement of NAC 445A.226 to 445A.22755, inclusive, 445C.010 to 445C.390, inclusive, 

459.970 to 459.9729, inclusive or 459.9921 to 459.99938, inclusive for services performed 

under the direction or control of a holder of a certificate; 

6. Been convicted of or entered a plea of guilty or nolo contendere to any crime of which an 

essential element is dishonesty or which is directly related to any activity for which a certificate is 

required pursuant to NAC 459.970 to 459.9729, inclusive; 

7. Provided services for which a certificate is required pursuant to NAC 459.970 to 

459.9729, inclusive, after the certificate has expired or been suspended or revoked; 

8. Been disciplined by another state or territory, the District of Columbia, a foreign country, 

the Federal Government or any other governmental agency if at least one of the grounds for 

discipline is the same as or substantially similar to any grounds set forth in this section or NAC 

459.9729; 

9. Demonstrated disregard for the health and safety of the public and the environment; 

10. Acted outside the rights and privileges of the certification that the person holds; 

11. Willfully made any false statement to a governmental agency with regulatory authority, 

or failed to correct a false statement previously made, that is material to the administration or 

enforcement of NAC 445A.226 to 445A.22755, inclusive, 445C.010 to 445C.390, inclusive, 

459.970 to 459.9729, inclusive or 459.9921 to 459.99938, inclusive, regarding services 

performed under the direction or control of the holder of a certificate; or 

12. Failed to comply with an order issued by the Administrator. 
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Sec. 58. NAC 459.9729 is hereby amended to read as follows: 

459.9729 1. Each holder of a certificate issued by the Division pursuant to the provisions of 

NAC 459.970 to 459.9729, inclusive [:] , and section 33 of this regulation: 

(a) Shall provide services which are ethical, meet the current standards of the profession and

which comply with federal, state and local regulations concerning hazardous substances or 

underground storage tanks. 

(b) Is responsible for the work of other persons he or she employs or supervises.

(c) Shall have a copy of his or her certificate at the location where the holder of a certificate is

supervising work. Upon the request of the Division, client or potential client, a holder of a 

certificate shall present the certificate for inspection. 

(d) Shall make a written report to the facility owner or operator, within 24 hours, upon the

discovery of a release of a hazardous substance or the existence of an unregistered underground 

storage tank and advise that facility owner or operator of any applicable reporting requirements. 

(e) Shall report to the Division the discovery of a release of a hazardous substance which presents

an imminent and substantial hazard to human health, public safety or the environment as soon as 

possible after the holder of a certificate has knowledge of a release. 

(f) Shall secure the services of a qualified person to perform any part of his or her job which

requires a level of service or skill which he or she is not qualified to provide. 

(g) Shall make complete prior disclosures to his or her clients or potential clients of potential

conflicts of interest or other circumstances which could influence his or her judgment or the quality 

of the services the holder of a certificate provides. 

(h) Shall not falsify or misrepresent his or her education or experience, the degree of responsibility

for prior assignments or the complexity of prior employment or business, relevant factors concerning 

employers, employees, associates or joint ventures or past accomplishments. 

(i) Shall maintain a written record of each project requiring certification for 3 years after the

project is completed. The Division may inspect those records during normal business hours and will 

establish requirements concerning the information which must be included in the records. 

2. In addition to the requirements of subsection 1, a provider of an approved underground

storage tank training program shall provide to each Class A operator and Class B operator a record 

in paper or electronic format which includes the information described in 40 C.F.R. § 280.245(b), 

as that section existed on November 2, 2016. 



ATTACHMENT 2: 
Cemex Construction Materials Pacific, LLC; 
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Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

NOAV: 2788

600$          

1

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

1

1 2 3 4

Negligible 
amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

1

600$          

600$          x 1 x 14 = 8,400$       
Dollar Amount Number of Events Number of Units Total Gravity Fine

             2.      Toxicity of Release:  Hazardous Air Pollutant (if applicable)

             3.      Special Environmental/Public Health Risk (proximity to sensitive receptor):

Deviation Factors 1 x 2 x 3:

     C.    Adjusted Base Penalty:  Base Penalty (A) x Deviation Factors (B)   =

     D.    Multiple Emission Unit Violations or Recurring Events:

Adjustment to Base Penalty   =

Adjustment to Base Penalty   =

Adjustment to Base Penalty   =

For: Cemex Construction Materials Pacific, LLC - FIN A0425 - Permit AP1442-3826

Violation: NAC445B.275(1)(c) - Failure to Maintain Process or Controls

I.          Gravity Component

     A.    Base Penalty:   $1,000 or as specified in the Penalty Table   =

     B.    Extent of Deviation – Deviation Factors:

             1.      Volume of Release:

A.    For CEMS or source testing, see Guidelines on page 3.

Adjustment to Base Penalty   =

B.  For opacity, see Guidelines on page 3 and refer to table below.

1



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

 A. -$  + -$  = -$   
Delayed Costs Avoided Costs Economic Benefit

 Subtotal 8,400$       + -$  = 8,400$       
Total Gravity Fine Economic Benefit Fine Subtotal

0%

200%

5%

205%

x =

+ =

Date:

8,400$   17,220$   25,620.00$   
Penalty Subtotal

(from Part II)
Penalty Increase or 

Decrease
Total

Penalty

Assessed by: David Dragon 4/27/2020

IV. Total Penalty

8,400$   205% 17,220$   
Penalty Subtotal

(from Part II)
Total Adjustment 

Factors
Total

Adjustment

Total Penalty Adjustment Factors - Sum of A & B:

II. Economic Benefit

III. Penalty Adjustment Factors

A. Mitigating Factors

B. History of Non-compliance

1. Similar Violations (NOAVs) in previous 5 years:
Within previous year (12 months) =   3X (+300%)
Within previous three years (36 months) =  2X (+200%)
Occurring over three years before =   1.5X (+150%)

2. All Recent Violations (NOAVs) in previous 5 years:
(+5%) X (Number of recent Violations) = 5%   X   1     =

2



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

Opacity: < 20% or 
NSPS Limit 

> 20% or 
NSPS Limit

> 30% > 40% > 50%

(where NSPS opacity limit is < 20%)

Emissions/(Permit limit) Adjustment to Base Penalty

r  < 1.2 (none)
r  > 1.2  proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

“Threshold” pollutant* 

Major pollutant 

Hazardous Air Pollutant (HAP) – see Part I.B.2 Toxicity of Release  (2X multiplier)

Use excess emission ratio:  Ratio of Emissions to Permitted Emission Limit, r

Source & pollutant info 

Minor sources:
(all pollutants are minor)

Major & SM sources: 
Minor pollutant  

Determining Volume of Release based on CEMS or source testing:

Guidelines for I.A.1, Gravity Component: Potential for Harm, Volume of Release

Determining Volume of Release based on opacity:

3
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AGENDA ITEM #5: Air Penalty Presentation – Cemex Construction Material 
Pacific, LLC 

Summary of Penalty Recommendations 

NDEP is recommending to the State Environmental Commission that a penalty be assessed for Notice of 
Alleged Violation (NOAV) No. 2788, issued to Cemex Construction Materials Pacific, LLC (Cemex). NDEP is 
recommending a penalty in the amount of $25,620.00. 

Background 

Cemex currently holds a Class II Air Quality Operating Permit (AQOP) to operate an aggregate plant under the 
requirements of AQOP No. AP1442-3826, issued by the Nevada Division of Environmental Protection (NDEP) 
on January 14, 2020.  

On February 25, 2020, NDEP staff observed airborne particulate matter coming from the Cemex Facility on 
February 25, 2020, but were unable to conduct a site visit that day. On the following day NDEP staff 
conducted a site visit to identify the cause airborne particulate matter that was observed originating from the 
facility. 

Recommended Penalty No. 1 - $25,260.00 for NOAV No. 2788 

Details of the Violation 

During the site visit, NDEP staff observed that the facility was operating fourteen emission units without 
operating the required air pollution control equipment, as shown in Table 1. Each emission unit listed in Table 
1 is required by the AQOP to have water sprays or fogging water sprays operating in the correct position and 
orientation for controlling emissions, during all periods of operation. Photos #1-4 (see pages 4 & 5) shows 
examples of the airborne particulate matter and non-functioning water sprays observed during the site visit. 

Table 1: Emission Units operating without controls 

System Emission Unit(s) Description Control 

01 PF1.001 Grizzly Feeder Loading Fogging water sprays 

02 PF1.002 Grizzly Feeder Transfer Fogging water sprays 

03 PF1.003 Jaw Crusher Fogging water sprays 

04 PF1.004 Conveyor Transfer Fogging water sprays 

05 PF1.005 Double Deck Screen Fogging water sprays 

06 PF1.006, & PF1.008 to PF1.011 Conveyor Transfers Fogging water sprays 

23 PF1.066 Aggregate Transfer Water sprays 

24 PF1.067 Jaw Crusher Water sprays 

25 PF1.068 Jaw Under Conveyor Water sprays 

26 PF1.069 Screen Water sprays 

On May 18, 2020, NDEP held an enforcement conference with Cemex to discuss the failure to maintain the air 
pollution controls and to determine if issuance of NOAV No. 2788 was warranted. Cemex did not provide 
evidence demonstrating that the violations did not occur. NDEP determined that issuance of NOAV No. 
2788 was warranted. No appeal was filed for NOAV No. 2788. 



Prepared for State Environmental Commission Hearing – December 9, 2020  Page 2 | 5  

 

Penalty Calculations 

Base Penalty for failure to maintain controls for a Class II Source: $600 

Modifiers for Total Gravity Fine: 1 (event) x 14 (emission units) 

Total Gravity Fine: $600 x 1 x 14 = $8,400 

Modifiers for Economic Benefit: None 

Penalty Adjustment Factors: 5% for history of noncompliance with 1 prior violation within the previous 60 
months and 200% for a prior violation of failure to maintain controls within the previous 36 months. 

Penalty Adjustment: $8,400 x 205% = $17,220 

Final Penalty Calculation: $8,400 + $17,220 = $25,620.00  
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AGENDA ITEM #5 Continued: Facility Location 

Cemex Construction Materials Pacific, LLC, Storey County, Nevada 

Physical Address: 3005 Canyon Way, Sparks, Nevada  

Coordinates: North 4,373.137 KM, East 274.907 KM – UTM Zone 11 (NAD 83) 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

Figure 1 – Map Showing the Location of Cemex and the Surrounding Areas 
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AGENDA ITEM #5 Continued: Photos for Reference 

Photo 1 – Airborne Particulate Matter Coming from the Cemex Facility the Day Before the Site Visit 

 

Photo 2- Water Sprays Not Operating 

 

  

Water Sprays Not Operating 
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Photo 3 – Broken Water Supply Line 

 

Photo 4 – Another Example of Water Sprays Not Operating 

 

 

Water Spray Not Operating 

Broken Water Supply Line 



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

NOAV: 2788

600$   

1

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

1

1 2 3 4

Negligible 
amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

1

600$   

600$   x 1 x 14 = 8,400$       
Dollar Amount Number of Events Number of Units Total Gravity Fine

2. Toxicity of Release:  Hazardous Air Pollutant (if applicable)

3. Special Environmental/Public Health Risk (proximity to sensitive receptor):

Deviation Factors 1 x 2 x 3:

C. Adjusted Base Penalty:  Base Penalty (A) x Deviation Factors (B)   =

D. Multiple Emission Unit Violations or Recurring Events:

Adjustment to Base Penalty   =

Adjustment to Base Penalty   =

Adjustment to Base Penalty   =

For: Cemex Construction Materials Pacific, LLC - FIN A0425 - Permit AP1442-3826

Violation: NAC445B.275(1)(c) - Failure to Maintain Process or Controls

I. Gravity Component

A. Base Penalty:   $1,000 or as specified in the Penalty Table   =

B. Extent of Deviation – Deviation Factors:

1. Volume of Release:

A. For CEMS or source testing, see Guidelines on page 3.

Adjustment to Base Penalty   =

B. For opacity, see Guidelines on page 3 and refer to table below.

1



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

     A. -$                + -$                = -$               
Delayed Costs Avoided Costs Economic Benefit

     Subtotal 8,400$       + -$                = 8,400$       
Total Gravity Fine Economic Benefit Fine Subtotal

0%

200%

5%

205%

x =

+ =

Date:

8,400$                              17,220$                           25,620.00$             
Penalty Subtotal

(from Part II)
Penalty Increase or 

Decrease
Total

Penalty

Assessed by: David Dragon 4/27/2020

IV.       Total Penalty

8,400$                              205% 17,220$                   
Penalty Subtotal

(from Part II)
Total Adjustment 

Factors
Total

Adjustment

                       Total Penalty Adjustment Factors - Sum of A & B:

II.         Economic Benefit

III.        Penalty Adjustment Factors

     A.    Mitigating Factors

     B.    History of Non-compliance

             1.      Similar Violations (NOAVs) in previous 5 years:
                       Within previous year (12 months) =   3X (+300%)
                       Within previous three years (36 months) =  2X (+200%)
                       Occurring over three years before =   1.5X (+150%)

             2.      All Recent Violations (NOAVs) in previous 5 years:
                       (+5%) X (Number of recent Violations) = 5%   X   1     =

2



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

Opacity:  < 20% or 
NSPS Limit 

> 20% or 
NSPS Limit

> 30% > 40% > 50%

(where NSPS opacity limit is < 20%)

Emissions/(Permit limit) Adjustment to Base Penalty

r  < 1.2 (none)
r  > 1.2  proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

“Threshold” pollutant*  

Major pollutant  

Hazardous Air Pollutant (HAP) – see Part I.B.2 Toxicity of Release  (2X multiplier)

Use excess emission ratio:  Ratio of Emissions to Permitted Emission Limit, r

Source & pollutant info  

Minor sources:
(all pollutants are minor)

Major & SM sources:  
Minor pollutant  

Determining Volume of Release based on CEMS or source testing:

Guidelines for I.A.1, Gravity Component: Potential for Harm, Volume of Release

Determining Volume of Release based on opacity:

3
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Bureau of Air Quality Planning (BAQP) Enforcement Branch 
Penalty Recommendations for the December 9, 2020, State Environmental Commission Meeting 

AGENDA ITEM #5 

COMPANY Cemex Construction Materials Pacific, LLC 

COUNTY Storey 

NOAV NUMBER(S) 2788 

VIOLATION & PENALTY SUMMARY 

NOAV 2788 

Violation: Failure to operate and maintain permit-required air pollution control devices – Pursuant to Nevada 

Administrative Code (NAC) 445B.275(1)(c) 

Date of Observation: February 26, 2020 

Requirement: Operate and maintain air pollution controls as set forth in the Air Quality Operating Permit. 

Base Penalty: Administrative Penalty Matrix – Failure to maintain process or controls – Class 2 Source = $600 

Deviation Factors: N/A 

Multiple Emission Unit Violations or Recurring Events: 14 units = 14 

Penalty Subtotal: ($600 x 14) = $8,400 

Penalty Adjustment Factors: Similar violation within past three years (+200%),  

All recent violations in previous 5 years (1 violation x 5% = +5%) 

Final Adjustment Factor: 200% + 5% = +205% 

Total Penalty: $8,400 + ($8,400 x 205%) = $25,620.00 

TOTAL RECOMMENDED PENALTY $25,620.00 



Page 2 | 2

AGENDA ITEM #6 

COMPANY Tahoe Western Asphalt, LLC 

COUNTY Carson City 

NOAV NUMBER(S) 2783, 2786, 2784 

VIOLATION & PENALTY 

SUMMARY 

NOAV 2783 

Violation: Failure to operate and maintain permit-required air pollution control devices – Pursuant to Nevada Administrative Code 

(NAC) 445B.275(1)(c) 

Date of Observation: March 23 & 24, 2020 

Requirement: Operate and maintain air pollution controls as set forth in the Air Quality Operating Permit. 

Base Penalty: Administrative Penalty Matrix – Failure to maintain process or controls – Class 2 Source = $600 

Deviation Factors: N/A 

Multiple Emission Unit Violations or Recurring Events: 1 System 

Penalty Subtotal: ($600 x 1) = $600 

Penalty Adjustment Factors: All recent violations in previous 5 years (9 violations x 5% = +45%) 

Total Penalty: $600 + ($600 x 45%) = $870.00 

NOAV 2786 

Violation: Failure to comply with permitted opacity limits – Pursuant to Nevada Administrative Code (NAC) 445B.275(1)(c) 

Date of Observation: March 23 & 24, 2020 

Requirement: Comply with opacity limits as set forth in the Air Quality Operating Permit. 

Base Penalty: Administrative Penalty Matrix – Failure to Comply with a Permitted Operating Parameter – Class 2 Source = $1,000 

Deviation Factors: 6 (>50% opacity) 

Penalty Subtotal: ($1,000 x 6) = $6,000 

Multiple Emission Unit Violations or Recurring Events: 1 System 

Penalty Adjustment Factors: All recent violations in the previous 5 years (9 violations x 5% = +45%) 

Similar violations in the previous 36 months (+200%) 

Total Penalty: $6,000 + ($6,000 x 245%) = $20,700.00 $10,000 (1 violation on 1 days so it is capped at $10,000 per NRS 445B.640.) 

NOAV 2784 

Violation: Failure to conduct permit required recordkeeping and monitoring – Pursuant to Nevada Administrative Code (NAC) 

445B.275(1)(e) 

Date of Observation: March 23 & 24, 2020 

Requirement: Monitor and record all data and supporting information as set forth in the Air Quality Operating Permit. 

Base Penalty: Administrative Penalty Matrix – Failure to Comply with Monitoring, Recordkeeping, Reporting, or  

Compliance Certification Requirements – Class 2 Source = $600 

Deviation Factors: N/A 

Multiple Emission Unit Violations or Recurring Events: 4 Systems over 45 months (4 x 45 = 180 violations) 

Penalty Subtotal: ($600 x 3 Systems x 45 months) = $81,000 

Penalty Adjustment Factors: All recent violations in previous 5 years (9 violations x 5% = +45%) 

Total Penalty: $81,000 + ($81,000 x 45%) = $117,450.00 

TOTAL RECOMMENDED 

PENALTY 
$128,320.00 



ATTACHMENT 3: 
Tahoe Western Asphalt LLC; 

Request for Continuation 

 Penalty Presentation 

NOAV 2783 

NOAV 2784 

NOAV 2786 



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

NOAV: 2783

600$          

1

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low 

amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

1

1 2 3 4

Negligible 
amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

1

600$          

600$          x 1 x 1 = 600$          
Dollar Amount Number of Events Number of Units Total Gravity Fine

Adjustment to Base Penalty   =

For: Tahoe Western Asphault - FIN A1969 - Permit AP1611-3748

Violation: NAC445B.275(1)(c) - Failure to Maintain Process or Controls

I.          Gravity Component

     A.    Base Penalty:   $1,000 or as specified in the Penalty Table   =

     B.    Extent of Deviation – Deviation Factors:

             1.      Volume of Release:

A.    For CEMS or source testing, see Guidelines on page 3.

Adjustment to Base Penalty   =

B.  For opacity, see Guidelines on page 3 and refer to table below.

             2.      Toxicity of Release:  Hazardous Air Pollutant (if applicable)

             3.      Special Environmental/Public Health Risk (proximity to sensitive receptor):

Deviation Factors 1 x 2 x 3:

     C.    Adjusted Base Penalty:  Base Penalty (A) x Deviation Factors (B)   =

     D.    Multiple Emission Unit Violations or Recurring Events:

Adjustment to Base Penalty   =

Adjustment to Base Penalty   =

1



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

     A. -$                + -$                = -$               
Delayed Costs Avoided Costs Economic Benefit

     Subtotal 600$          + -$                = 600$          
Total Gravity Fine Economic Benefit Fine Subtotal

0%

0%

45%

45%

x =

+ =

Date:

                       Total Penalty Adjustment Factors - Sum of A & B:

II.         Economic Benefit

III.        Penalty Adjustment Factors

     A.    Mitigating Factors

     B.    History of Non-compliance

             1.      Similar Violations (NOAVs) in previous 5 years:
                       Within previous year (12 months) =   3X (+300%)
                       Within previous three years (36 months) =  2X (+200%)
                       Occurring over three years before =   1.5X (+150%)

             2.      All Recent Violations (NOAVs) in previous 5 years:
                       (+5%) X (Number of recent Violations) = 5%   X   9     =

IV.       Total Penalty

600$                                 45% 270$                        
Penalty Subtotal

(from Part II)
Total Adjustment 

Factors
Total

Adjustment

600$                                 270$                                 870.00$                   
Penalty Subtotal

(from Part II)
Penalty Increase or 

Decrease
Total

Penalty

Assessed by: Andrew Tucker 10/15/2020

2



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low 

amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

Opacity:  < 20% or 
NSPS Limit 

> 20% or 
NSPS Limit

> 30% > 40% > 50%

(where NSPS opacity limit is < 20%)

Emissions/(Permit limit) Adjustment to Base Penalty

r  < 1.2 (none)
r  > 1.2  proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

Determining Volume of Release based on CEMS or source testing:

Guidelines for I.A.1, Gravity Component: Potential for Harm, Volume of Release

Determining Volume of Release based on opacity:

“Threshold” pollutant*  

Major pollutant  

Hazardous Air Pollutant (HAP) – see Part I.B.2 Toxicity of Release  (2X multiplier)

Use excess emission ratio:  Ratio of Emissions to Permitted Emission Limit, r

Source & pollutant info  

Minor sources:
(all pollutants are minor)

Major & SM sources:  
Minor pollutant  

3



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

NOAV: 2784

600$           

1

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low 

amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

1

1 2 3 4

Negligible 
amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

1

600$           

600$          x 45 x 3 =
Dollar Amount Number of Months Number of Systems Total Gravity Fine

Adjustment to Base Penalty   =

For: Tahoe Western Asphault - FIN A1969 - Permit AP1611-3748

Violation: NAC445B.275(1)(e) - Failure to Comply with Monitoring, Recordkeeping, Reporting, or 
Compliance Certification Requirements

I.          Gravity Component

     A.    Base Penalty:   $1,000 or as specified in the Penalty Table   =

     B.    Extent of Deviation – Deviation Factors:

             1.      Volume of Release:

A.    For CEMS or source testing, see Guidelines on page 3.

Adjustment to Base Penalty   =

B.  For opacity, see Guidelines on page 3 and refer to table below.

             2.      Toxicity of Release:  Hazardous Air Pollutant (if applicable)

             3.      Special Environmental/Public Health Risk (proximity to sensitive receptor):

Deviation Factors 1 x 2 x 3:

     C.    Adjusted Base Penalty:  Base Penalty (A) x Deviation Factors (B)   =

     D.    Multiple Emission Unit Violations or Recurring Events:

Adjustment to Base Penalty   =

Adjustment to Base Penalty   =

81,000$                    

1



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

     A. -$                + -$                = -$               
Delayed Costs Avoided Costs Economic Benefit

     Subtotal 81,000$     + -$                =
Total Gravity Fine Economic Benefit Fine Subtotal

0%

0%

45%

45%

x =

+ =

Date:

                       Total Penalty Adjustment Factors - Sum of A & B:

II.         Economic Benefit

III.        Penalty Adjustment Factors

     A.    Mitigating Factors

     B.    History of Non-compliance

             1.      Similar Violations (NOAVs) in previous 5 years:
                       Within previous year (12 months) =   3X (+300%)
                       Within previous three years (36 months) =  2X (+200%)
                       Occurring over three years before =   1.5X (+150%)

             2.      All Recent Violations (NOAVs) in previous 5 years:
                       (+5%) X (Number of recent Violations) = 5%   X   9     =

81,000$                            

IV.       Total Penalty

81,000$                           45% 36,450$                    
Penalty Subtotal

(from Part II)
Total Adjustment 

Factors
Total

Adjustment

81,000$                           36,450$                           117,450.00$            
Penalty Subtotal

(from Part II)
Penalty Increase or 

Decrease
Total

Penalty

Assessed by: Andrew Tucker 10/15/2020

2



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low 

amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

Opacity:  < 20% or 
NSPS Limit 

> 20% or 
NSPS Limit

> 30% > 40% > 50%

(where NSPS opacity limit is < 20%)

Emissions/(Permit limit) Adjustment to Base Penalty

r  < 1.2 (none)
r  > 1.2  proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

Determining Volume of Release based on CEMS or source testing:

Guidelines for I.A.1, Gravity Component: Potential for Harm, Volume of Release

Determining Volume of Release based on opacity:

“Threshold” pollutant*  

Major pollutant  

Hazardous Air Pollutant (HAP) – see Part I.B.2 Toxicity of Release  (2X multiplier)

Use excess emission ratio:  Ratio of Emissions to Permitted Emission Limit, r

Source & pollutant info  

Minor sources:
(all pollutants are minor)

Major & SM sources:  
Minor pollutant  

3



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

NOAV: 2786

1,000$       

1

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low 

amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

6

1

1 2 3 4

Negligible 
amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

1

6

6,000$       

6,000$      x 1 x 1 = 6,000$       
Dollar Amount Number of Events Number of Units Total Gravity Fine

Adjustment to Base Penalty   =

For: Tahoe Western Asphault - FIN A1969 - Permit AP1611-3748

Violation: NAC445B.275(1)(c) - Failed Opacity Observation

I.          Gravity Component

     A.    Base Penalty:   $1,000 or as specified in the Penalty Table   =

     B.    Extent of Deviation – Deviation Factors:

             1.      Volume of Release:

A.    For CEMS or source testing, see Guidelines on page 3.

Adjustment to Base Penalty   =

B.  For opacity, see Guidelines on page 3 and refer to table below.

             2.      Toxicity of Release:  Hazardous Air Pollutant (if applicable)

             3.      Special Environmental/Public Health Risk (proximity to sensitive receptor):

Deviation Factors 1 x 2 x 3:

     C.    Adjusted Base Penalty:  Base Penalty (A) x Deviation Factors (B)   =

     D.    Multiple Emission Unit Violations or Recurring Events:

Adjustment to Base Penalty   =

Adjustment to Base Penalty   =

1



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

     A. -$             + -$                = -$               
Delayed Costs Avoided Costs Economic Benefit

     Subtotal 6,000$    + -$                = 6,000$       
Total Gravity Fine Economic Benefit Fine Subtotal

0%

200%

45%

245%

x =

+ =

Date:

                       Total Penalty Adjustment Factors - Sum of A & B:

II.         Economic Benefit

III.        Penalty Adjustment Factors

     A.    Mitigating Factors

     B.    History of Non-compliance

             1.      Similar Violations (NOAVs) in previous 5 years:
                       Within previous year (12 months) =   3X (+300%)
                       Within previous three years (36 months) =  2X (+200%)
                       Occurring over three years before =   1.5X (+150%)

             2.      All Recent Violations (NOAVs) in previous 5 years:
                       (+5%) X (Number of recent Violations) = 5%   X   9     =

IV.       Total Penalty

6,000$                          245% 14,700$                   
Penalty Subtotal

(from Part II)
Total Adjustment 

Factors
Total

Adjustment

6,000$                          14,700$                           20,700.00$             
Penalty Subtotal

(from Part II)
Penalty Increase or 

Decrease
Total

Penalty

Assessed by: Andrew Tucker 10/15/2020

2



Nevada Division of Environmental Protection
Bureau of Air Pollution Control

Administrative Fine Calculation Worksheet for Emissions Violations

1 1.5 2.5 4 6

Negligible 
amount

Relatively 
low 

amount

Medium 
amount

Relatively 
high 

amount

Extremely 
high 

amount

Opacity:  < 20% or 
NSPS 

> 20% or 
NSPS Limit

> 30% > 40% > 50%

(where NSPS opacity limit is < 20%)

Emissions/(Permit limit) Adjustment to Base Penalty

r  < 1.2 (none)
r  > 1.2  proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

r  < 1.2 (none)
r  > 1.2 proportional to r

Determining Volume of Release based on CEMS or source testing:

Guidelines for I.A.1, Gravity Component: Potential for Harm, Volume of Release

Determining Volume of Release based on opacity:

“Threshold” pollutant*  

Major pollutant  

Hazardous Air Pollutant (HAP) – see Part I.B.2 Toxicity of Release  (2X multiplier)

Use excess emission ratio:  Ratio of Emissions to Permitted Emission Limit, r

Source & pollutant info  

Minor sources:
(all pollutants are minor)

Major & SM sources:  
Minor pollutant  

3
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AGENDA ITEM #6: Air Penalty Presentation - Tahoe Western Asphalt, LLC  

Summary of Penalty Recommendations 

NDEP is recommending to the State Environmental Commission that penalties be assessed for Notices of 
Alleged Violation (NOAV) Nos. 2783, 2786, and 2784, issued to Tahoe Western Asphalt, LLC (TWA). NDEP is 
recommending penalties in the amounts of $870.00, $10,000.00, and $117,450.00, respectively. The total 
recommended penalty for the three NOAVs is $128,320.00. 

 

Background 

TWA currently holds Class II Air Quality Operating Permit (AQOP) AP1611-3748 to operate a hot mix asphalt 
plant. The AQOP was issued by the Nevada Division of Environmental Protection (NDEP) on May 23, 2016. 

On the morning of March 23, 2020, NDEP received reports from the public that there was smoke coming 
from the TWA facility. NDEP dispatched compliance inspectors to investigate and after arriving at a nearby 
location with a vantage point of the entire TWA facility, NDEP staff observed that part of TWA’s process 
equipment was exceeding the opacity limits specified in the AQOP. Later in the day on March 23, 2020 and 
on March 24, 2020, NDEP staff conducted an inspection of the TWA facility and found that the facility was 
not in compliance with several permit and regulatory requirements.  

On April 1, 2020, NDEP issued Draft Notices of Alleged Violation (NOAV) & Orders for the alleged 
noncompliance with the AQOP and regulatory requirements. An enforcement conference between TWA 
and NDEP was held by teleconference on April 16, 2020. The conference was held to allow TWA the 
opportunity to provide evidence as to why NDEP should not issue the NOAVs. TWA chose to have their legal 
counsel, Mr. Jeremy B. Clarke, Esq., attend the conference as the sole representative for TWA. Several 
additional teleconferences on subsequent dates were held to allow Mr. Clarke to confer with TWA and 
provide responses to NDEP’s questions. After the conclusion of the conferences, NDEP determined that 
issuance of NOAV Nos. 2783, 2786, and 2784 was warranted and issued each of them on August 14, 2020. 
No appeals have been filed for NOAV Nos. 2783, 2786, or 2784. 

Specific information about the violations and penalty recommendation calculations for NOAV Nos. 2783, 
2786, and 2784 is included in the respective penalty recommendation sections. 

 

Recommended Penalty No. 1 - $870 for NOAV No. 2783  

Details of the Violation 

During the inspection on March 23, 2020, NDEP staff attempted to verify that the emission controls were 
present and operational. The equipment was not in operation at the time of the inspection, so TWA started 
the equipment at NDEP’s request. NDEP staff observed that the permit-required fogging water spray (FWS) for 
one emission unit under System 1 (PF1.002) was installed but was not operating. Photo #1 (see page 6) shows 
the water spray for PF1.002 not in operation. The Responsible Official (RO) for TWA stated that the FWS had 
not been operating because they freeze in the cold weather. NDEP staff advised the RO that the air pollution 
controls must be operating if the process equipment is operating. 
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On March 24, 2020, NDEP staff returned to the facility to review records that were not on-site on the previous 
day. While on-site, NDEP staff observed that the plant was in operation, but the fogging water spray for 
System 1 (PF1.002) was not in operation, confirming the observations of the day before. The penalty 
recommendation was calculated based on a single-event violation. 

Penalty Calculations 

Base Penalty for failure to maintain controls for a Class II Source: $600 

Modifiers for Total Gravity Fine: None 

Total Gravity Fine: $600 

Modifiers for Economic Benefit: None 

Penalty Adjustment Factors: 45% for history of noncompliance with 9 prior violations within the previous 
60 months. 

Penalty Adjustment: 600 x 45% = $270 

Final Penalty Calculation: $600 + $270 = $870.00  

 

Recommended Penalty No. 2 - $10,000 for NOAV No. 2786  

Details of the Violation 

On the morning of March 23, 2020, NDEP staff were following up on complaints of smoke coming from the 

TWA facility and observed opacity emitting from the stack for System 2 - Asphalt Plant Drum Dryer 

Mixer/Burner (S2.001). NDEP staff conducted four EPA Method 9 Visual Emission Observations (VEO) tests on 

S2.001 between 8:50 am and 10:00 am. Each of the four tests constitutes a performance measure for the 

opacity emissions from system 2.  The 6-minute average opacity readings for each of the Method 9 VEO tests 

conducted were 62.5%, 25%, 63.5%, and 53.5%.  

The AQOP, Nevada Administrative Code 445B.22017, and federal regulatory requirements under Title 40 of 
the Code of Federal Regulations (CFR) Part 60.92(a)(2) restricts opacity greater than 20% to be emitted from 
S2.001. The individual opacity readings that were taken during each of the four Method 9 VEOs are listed in 
Table 1.  
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Table 1: Method 9 Visual Emission Observations. For each test, observations are taken every 15 seconds 
for 6 minutes (total of 24 observations). The result of each test is the average of all 24 observations. 

EPA Method 9 VEO #1  EPA Method 9 VEO #2  

Date: 3/23/2020 Date: 3/23/2020 

Time: 8:53am - 8:59am Time: 8:59am - 9:05am 

Seconds: 0 15 30 45 Seconds: 0 15 30 45 

Minute: 1 45% 45% 45% 45% Minute: 1 45% 50% 50% 50% 

Minute: 2 50% 50% 60% 70% Minute: 2 45% 30% 25% 30% 

Minute: 3 70% 70% 70% 75% Minute: 3 25% 25% 20% 20% 

Minute: 4 70% 75% 70% 70% Minute: 4 20% 20% 15% 15% 

Minute: 5 65% 65% 70% 60% Minute: 5 15% 15% 15% 15% 

Minute: 6 60% 70% 70% 60% Minute: 6 15% 15% 10% 15% 

6-Minute Average: 62.5% 6-Minute Average: 25% 

EPA Method 9 VEO #3 EPA Method 9 VEO #4  

Date: 3/23/2020 Date: 3/23/2020 

Time:  9:31am - 9:37am Time: 9:41am - 9:47am 

Seconds: 0 15 30 45 Seconds: 0 15 30 45 

Minute: 1 75% 75% 70% 75% Minute: 1 90% 90% 90% 95% 

Minute: 2 80% 80% 75% 70% Minute: 2 90% 95% 95% 95% 

Minute: 3 70% 70% 75% 70% Minute: 3 100% 85% 40% 40% 

Minute: 4 80% 90% 100% 90% Minute: 4 40% 35% 35% 30% 

Minute: 5 80% 90% 40% 15% Minute: 5 30% 25% 20% 15% 

Minute: 6 15% 10% 15% 15% Minute: 6 15% 10% 10% 15% 

6-Minute Average: 63.5% 6-Minute Average: 53.5% 

 

Photo #2 (see page 7) shows the TWA facility with a significant amount of opacity emitting from the stack 

for S2.001 during the high opacity events observed on March 23, 2020. The EPA Method 9 VEO Forms are 

included in Appendix A. The recommended penalty was based on a single-event violation. 

Penalty Calculations 

Base Penalty for failure exceeding permitted opacity limits for a Class II Source: $1,000 

Modifiers for Total Gravity Fine: 6 for the opacity being greater than 50% 

Total Gravity Fine: $1,000 x 6 = $6,000 

Modifiers for Economic Benefit: None 

Penalty Adjustment Factors: 45% for history of noncompliance with 9 prior violations within the previous 
60 months and 200% for a prior opacity violation within the previous 36 months. 

Penalty Adjustment: $6,000 x 245% = $14,700 

Final Penalty Calculation: The violation was observed on a single day and the calculated penalty ($6,000 + 
$14,700 = $20,700.00) exceeds the per day per violation penalty cap of $10,000 pursuant to NRS 445B.470. 
The final recommended penalty is $10,000. 
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Recommended Penalty No. 3 - $117,450.00 for NOAV No. 2784  

Details of the Violation 

During the inspection on March 23, 2020, NDEP staff attempted to conduct a complete records review. At that 

time TWA was only able to provide records for daily production totals, operational dates, and total daily hours 

of operation for one system from January 4, 2019, to November 23, 2019. On March 24, 2020, NDEP staff 

reviewed the remaining records that TWA was able to produce. The provided records consisted of partial 

hours of operation logs from April 8, 2017 to November 25, 2019, and various EPA Method 9 Visual Emission 

Observations. The permit requires TWA to maintain a contemporaneous log of each recordkeeping parameter 

specified in the AQOP. Based on the records provided during the inspection, TWA had not met the monitoring 

and recordkeeping requirements for Systems 1 through 5.  

Subsequent to the enforcement conference and the issuance of NOAV No. 2784, NDEP Enforcement Staff 
became aware that the equipment for Systems 4 & 5 have not been installed in a functional state, as a 
result, penalties are not being pursued for any missing records associated with Systems 4 & 5. 

TWA has received three prior minor violations for failing to comply with reporting requirements within 60 

months, therefore pursuant to NAC 445B.275 the recordkeeping violations associated with NOAV No. 2784 

are major violations instead of minor violations. 

The process equipment that TWA operates emit a variety of different air pollutants. Some of those air 

pollutants such as PM2.5, PM10, and nitrogen dioxide (NO2) can cause adverse health effects under both 

acute and prolonged exposure. These pollutants are known to cause a range of health effects that can be 

relatively mild, such as irritation of the airways and coughing, to more serious effects such as decreased 

lung function, heart attacks, and premature death. State and federal air quality standards set limits for 

these air pollutants concentrations so that human health is protected. Through the modeling that is a key 

part of the evaluation and issuance of a permit, NDEP is assured that the operating conditions requested by 

a facility are protective of state and federal air quality standards. Recordkeeping and monitoring of emission 

units are crucial elements in demonstrating that a facility is operating within the limits that meet federal 

and state ambient air quality standards.  In the absence of proper recordkeeping and monitoring, it is not 

possible to verify that a facility is operating in such a way that is protective to human health. 

The NDEP recommends a penalty that is less than the maximum allowed for the violations under the 

penalty matrix established by the State Environmental Commission. The penalty matrix  recommends that 

for failure to conduct required monitoring, recordkeeping, or reporting, the penalty would be calculated 

based on the reporting period or per [emission] unit-day. In consideration of the long period without proper 

recordkeeping, NDEP staff opted to calculate the recommended penalty on a system-month basis, instead 

of unit-day. Had NDEP used a unit-day approach, the calculated penalty would have been over $3,500,000. 

The system-month approach is consistent with the daily/weekly/monthly discretionary time intervals 

allowed for other violation types in the penalty matrix. In addition, the recordkeeping requirements in 

TWA’s AQOP require that records for Systems 1, 2, and 3 be collected for each system and not each 

individual emission unit (multiple units are organized in a system), so the recommended penalty is 

effectively calculated on each system-month. 
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Penalty Calculations 

Base Penalty for failure a major violation for recordkeeping violations at a Class II Source: $600  

Modifiers for total Gravity Fine: 3 Systems x 45 months 

Total Gravity Fine: $600 x 3 Systems x 45 Months = $81,000 

Modifiers for Economic Benefit: None 

Penalty Adjustment Factors: 45% for history of noncompliance with 9 prior violations within the previous 
60 months. 

Penalty Adjustment: $81,000 x 45% = $36,450 

Final Penalty Calculation: $81,000 + $36,450 = $117,450.00  
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AGENDA ITEM #6 Continued: Facility Location 

Facility Location - Tahoe Western Asphalt, LLC, Carson City 

Physical Address: 8013 US 50 East, Carson City, Nevada  

Coordinates: North 4,343.05 KM, East 268.52 KM – UTM Zone 11 (NAD 83) 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

Figure 1 – Map Showing the Location of TWA and the Surrounding Areas 
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AGENDA ITEM #6 Continued: Photos for Reference 

 

Photo 1 – Air Pollution Control Not in Operation 

 

 

  

Water Spray Not Operating 
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Photo 2- System 02 (S2.001) Emitting High Opacity Smoke 
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AGENDA ITEM #6 Continued: Appendices 

 

Appendix A 
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rd ti utilirrtion. control rffbbncy.

'D.rcrib. Emirion Point - lor klontificrdon purpo.xr. rrrch or
omision 6fnt rgpornrrcr, locrtion, rnd eeornatry; rnd whcthcr
arnir.idtt rn corlinrd lhrvc e rpcificrlly dodgnod outLtl or
urrorrfi lrd ttrrgitiv.l.

' Hright Abovt Grouod lrvol - rtrct or omirrion point h.ight r.]etivc to
ground byrl: crn ur rnginoring drrwingr, Abnry lrvcl, or
clirrornrtrr.

Hoighr Rrhtivr to Obre rvrr . indicrro hcight ol cmiuion point nhtivc
to rh. obt rv.tion point.

'Dinrncr From Obrrvrr . dirtrrrcr to orniuion point: crn uec
nngcfindrr orn p.

'Dirrction From Obrcruor - dar.ction to cmitrion pointi crn ur
cornprlr o, map lo aJtim.t. to righr poinu of comp.r.

'Drrcribc Emiuioor - includr phyricrt chrnctorirticr rnd plumr
bohrvior lr.g.. boping, lecry, coodrnring, lumigrting, rcondlry
p.rticl. formrtion. dinrncc plumr viribh, rtc.t.

'Emirrion Color . grry, bruwn. E'hita, r.d. bl.ck. .tc. Notc color
chrngor in commrntt rction-

'll Wrtrr Droplot Plumo - Chrck "rtrrchrd.' il wrtcr dropl.t plum.
lormr Dlior to uiting rr.ck, rnd "d.ttch.d" il wttcr dropl.t plum.
lornr rftu uiting nrcl.

'Point in th. Plurn .t Which Oprcity wrr Dcrrrmincd . dctcribc
phyric.l locrtion in y'umr wh*o rrrdingr wrrc mrdo 1r.0., I ft. eborl
ittcl .rit or I O tt. rfirr diriprtion ol w.t., plumol.

'Dcrcribc Plumr Brctground - obfcct plumc it rctd tgrintt, includc
trrrun tnd etrnorghtric conditionr 1..g., hrryl.

' Brclgmund Color - rfty bluc. gray-whitc. ncw larl grccn, crc.

' Sky Conditionr . indicrrc cloud covcr by pcrc.nt!g6 or by dcscription
lclclr. rcrttcrcd. brokcn, ovarcaJtl.

Rolrrivc Humidity - crn bc mtuurd uring I rling prychromct.r; ut.
locrl U.S. lYothor Bunru m..runam.ntr only il norrby.

'.Sourcr tryout Skerch . includc wind dirction. tun podtion,
rtroci.td rt clr. ro.ds. .nd othcr hndmtrtt to fully idrntify locttion
ol mirion goint and obrrrrr podtion.

Dnw llordr Anuw . to d.t.?manG. point linr ol right in di?rction of
omigion point phcr compat! bcridc circlc, end drrw in trrow
prnlbl to comp... noodlo.

Sun'r Loclion - gr6riat tlno ol right in dirrction ol rrnision point movc
pen uprighr along arrn locrtion lino, mrrk loc.tion ol run whon prn's
rlrrdour ctotaa! thr obrcmr'r porition.

Additionrl lnlormetion . hctuel conditioos or dcvitdonr not
rdddrrcd olrowhrn on form.

' Obrrvrtion Drf. - d.t. obrwrtionl condu6.d.

' Strrr Timr. End Timr - bcAinning rnd rnd timor ol obrcrvrtion pcriod
lr.g., 1635 or 4:3E p.m.l.

'Drtr Sot - paroant op.city to narraat 596; tnrcr lrom lcft ro dghr
funing in hft column. Ur r rcond lthard, ,rc.l lorm, il rctdings
continuc bcyond 3O minutcr. Ut. d$h l.t lor nrdingr nor mrdr:
orplrin in rdirccnt oomnf,ntr rction.

Commcntr . nota chenging obaarvation conditions. plumc chrracr-
rrinicr. and/ot nalront for mitrd ,aading!.

' Obrcrvor'r Nrmo . print in full.

Obrcrvcr'r Signrtuic, Drro . tign rnd d.rc rftcr pcrlorming VE
ob..rvafion.

' Orgrnizrtion - obrrvar'3 cmploycr.

' Grrtiliod 8y, Drrc - nemc of "rmokc tchoot" clnifyang obrcrvcr tnd
drtc ol mo3t'n c.nt crrtilicrtion.

Continurd on VEO Forrn Numbcr - nor. thc S-digir number ol rhc VE
Obrcrvrtion Form whcrc thc obrcrvationr lrom thc lorri in use lre
continucd.

'Rcquircd by Rclcrcncc 9: other itoms rccommcndcd
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VISIBLE EMISSION OBSERVATION FORM

Thir lom ir dmlgnod to b. ujrd in conjunction with EPA Mrthod 9. 'Yirurl Dctrminrtion ot th. Op.city ol Emirionr lrorn Stetionrry
Sourcu." Trmponl chrngor in omiuion color, plutn wrtrr dropht cont.nt, brckground color. dry coaditioar. obrrwr polition. .tc.
rhould br nood in dro comm.nt ..stion rdiecrnt to uch minuto ol rcrdingr. Any inlormrtion not d.alt wirh rlrryhorr on dl. ,orrrr thould
b. not.d und.rrddltionrl inlormrtion. Following r.. bricl dorcriprionr ol thr tlpo ol inlormrtion thrr n..dr ro b. ontcrod on tho lotm; lor r
mor dotrlod diaclr..ion ol rrch p.n of Ora form. rrfrr ro 'lnnnrrionr lor Ur ol ViriHo Er{rrlon Obrryaion Form."

' Cornprny Nrmo . lull conrprny nrm.. g.rrrnt Gornp.ny or dMrinn or ' lYind Spmd - nroord rtnd lgod; cln uta Boulon wind lcrlc or
lrbridery lnfonnedoa. ll mcarry. hrnd-hrld .namonrn.t to rrtirnrtr.

'Str.erAddr..r-ttt tInotmtilingorhomoofficrtrddnrofhcility 'Wind Dinction - dirrction lrom which.wind ir blowing; c.n ulc
wtro.t VE oblowrtion ir bring mrdr. coorp.s to.rtirn ta to oight pdntt.

Ithoo. lK.y Cont ctl - numbor for rpproprirtr cont Gt. 'Amtriont frmparan r..- in oF or cC.

Sourcr lD Numbrr - numbrr lrom NEDS, CDS. rgoncy fiL, .tc.

'Procor Equap'rn.nt. Oponting Modr . brirl dorcriprion ol procrsr
oguipmont linclud. typ. ol t cility, rnd oponting ntr. l5 ctprcity,
td/ot modo (r.9. cherging. rr4ing. thut doryynl.

' Control Equipmont. Oprntlng Modo . rp,rcify typc of control dcvicr(rl
end t6 urilirrtion. cmtrol rffbbnct.

'Dar6ib. Emioion Point - ,or irlontilbrtion gurporrt, rrtck or
omidon point rgpornrrcr. locrtion. rnd goomtrry; .od wh.!h.t
omirdooe rrr conlin d lhrvr r rpocificrlty dorigmd outh, 07 -

urrcorrflnod tfrtitnl.

' Hoight Abovr Ground [.ryol . rtrcl or rrniuion point height nrl.tiyc !o
grourd brl; crn wl onginaring dnwingr. Abnoy lml, or
clinrornrttr.

Hoight Rrhrivr to Obtrrvrr - indicerr hcighr ol omiuion point nletive
to lh. oba.rY.tion point.

'Dioncr From Obrrvrr - dirtrncr to rrnirion point; crn ur
nngdtndrr ot mrp.

'Dinction From Obrcrvor - dirrction to cmirtion point; crn urc
co,np..r o, m.p to ..tim.t. ro oighr pointr ol comp..r.

'Ducribr Emioionr - includr ghyricrl cherrctorictict tnd plumc
brhrvior |l.9.. looping, hcy. eoodrnring. fumigrting, rcondrry
prrticlc tomrtion, diruncc plumr vidbh. rtc.t.

. Emirrion Color . grry. brown. whit , r.d. bl.ck, .tc. Notr color
clrrngor in commontr rction.

'll Wrtrr D?opLt Plumr - Ch.ck ".trrchrd" if wrrcr droplct plumc
lormt pdor to uiting nrck. .nd "d.trch.d" il wrtrr droplct plumo
lonnr ettrr uiting rrrck.

'Point in th. Plu,n tr Which Oprcity wtr Dctrrminrd . dcrcribo
phyriol locrtion in plumr whorr rrrdingr wrrr mrdr lr.g., I fr. rbow
rocl rrit or 1O ft. eftrr diriprtion ol wnrr plumot.

' D.tcribr Plumt Btclground . obfcct plumc it rcrd tgrinr!. includc
t rturt .rd.tno.ph.ric conditionr lr.g.. huyl.

' Btckground Color - rl<y bluc. gray-whitc. ncw lcrl grcon. crc.

' Sky Conditionr . indicrtc cloud covcr by pcrc.nl!g6 or by dctcription
lclcar, rctttcrod, brokcn. oy.rcartl.

Wot Bulb Trmparatura - crn bc mrrrund uring a rling prychromctcr.

Rrbtivt Humidity - can bc m.r.urd uring r rling prychromcr.r; ut.
local U.S. Wothrr Burus m.rtunam.ntr oaly il norrby.

'.Sourcr tryout Skctch . includc wind dirrction. .un podtion,
rrrocirtrd rtrclr, rordr. rnd odrcr lrndmrrtr ro fully idontify loctrion
ol rmilrion point rnd obrocrr poaition.

Dnw Hordr Arow - to d.t.rrnanc. goint linr ol righr in diroction of
omision point phco comp.$ boddc circlo, .nd drtw in rrrow
prnllol to co[rp... noodlo.

Sun't l,ocrrion - peint llno ol righr in dinction ol orrrigion point. movc
pn upright.long rrrn locrtbn linr. mrrk locrtion ol run whcn pcn's
drrdory croara! tho obrorvr'r goaition,

Addirionrl lnformrtioo . lrctuel conditions or dovirdonr not
rddrirrcd clrwhom on forrn.

' Obrorvrtion Dd. - d.t. obrrvrtionr conduct.d

' Sttrt Tim., End Timr - brginning tnd rnd timor ol obrcrvrtion pcriod
lo.e .. t 635 or 4:35 p.m.t.

'Drtr Scr - p.?oant op.city to nctnart 59(; rnrar lrom loft ro righr
funing in hft column. Ur r rcond lthard. .tc.l lorm. i{ rodings
continuc bcyond 3O minutcr. Ut. derh (.t lor nrdingt not m!dc:
rrplrin in rdjrccnt commcntr rcrion.

Commontr . notc chrnging obaalaraon conditioni. plumc characl.
orimict. .nd/or n ..ont for miscd mdingt.

'Obrcrvrr'r Ntrnc . print in lull.

Obrcrwr'r Signrtuic, Dttr - rign .nd drtc rlrcr pcrlorming VE
obrrvrtion.

' Orgrniurtion - obtcrvrr'r cmploycr.

' Cortiliod By, Drtc. n.m. of "rmokc rchool" crrrifying obr.rvrr rnd
drtc ol mort racrnt crrti{icrtion.

Continurd on VEO Forrn Nsmbcr - not. thr S-digir numbcr ot rhc VE
Obrcrvrlion Form whcrc thc obrcryationr lrom thc lortri in use lre
continurd.

' Roquircd by Rclcrcnca 9: othcr itoms rocommcndcd
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