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BEFORE THE STATE ENVIRONMENTAL COMMISSION
STATE OF NEVADA

In Re:
NEVADA DIVISION OF
ENVIRONMENTAL PROTECTION'S
AMENDED PETITION FOR LEAVE TO
INTERVENE AND MOTION TO
DISMISS APPEAL FILED BY TAHOE
WESTERN ASPHALT, LLC.

Appeal of Nevada State Environmental
Commission Penalty to Tahoe Western
Asphailt, LLC
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The Nevada Division of Environmental Protection, Bureau of Air Pollution Control
("NDEP”), by and through counsel, Adam Paul Laxalt, Attorney General for the State of
Nevada, and Belinda A. Suwe, Deputy Attorney General, hereby petitions for leave to
intervene in the above captioned matter. NDEP also moves to dismiss the appeal filed by
Tahoe Western Asphalt, LLC (TWA) of the State Environmental Commission’s (SEC)
issuance of penalties for Notice of Alleged Violation Numbers 2619, 2620, 2621, 2622, and
2623 (the NOAVs).

l The NDEP Petitions for Leave to Intervene as an Interested Party.

Pursuant to NAC 445B.8915, a person, other than a party to the proceeding, who
believes that he or she may be directly and substantially affected by the proceeding may
request an order to intervene by filing a written petition for leave to intervene with the
Commission. The NDEP's petition for leave to intervene is within the time specified by NAC

445B.8915(2).

a. Identification of the proceedings the petition requests to intervene.
Petitioner requests leave to intervene in the appeal of SEC’'s September 13, 2017
issuance of penalties by TWA. The current appeal before the SEC was filed by TWA on
October 2, 2017.

b. Identification of the petitioner and the petitioner's attorney.

The petitioner is:

Nevada Division of Environmental Protection
901 S. Stewart Street

Carson City, NV 89701
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In this proceeding, the NDEP will be represented by:

Belinda Suwe

Deputy Attorney General
100 N. Carson Street
Carson City, NV 89701

C. Petitioner's interest in the proceedings.
Because the NDEP is responsible for enforcement of NRS and NAC Chapter 445B
(Nevada's air pollution control laws), NDEP has a direct and substantial interest in upholding
the penalties levied by the SEC, which sanction TWA for violations identified by the NDEP in

the aforementioned NOAVs and in defending its penalty recommendations to the SEC.

d. The manner in which the petitioner may be affected by the proceedings.

As noted above, the NDEP is responsible for enforcement of and ensuring compliance
with the Nevada's air pollution control laws. If the NDEP’s violations and penalty
recommendations are not upheld and enforced by the SEC, then the NDEP's ability to garner

compliance with Nevada’s air pollution control laws will be severely limited.

e. Statement regarding whether the petitioner intends to present evidence at
the hearing.

At this time, the NDEP does not intend to submit evidence at the hearing because the
SEC lacks jurisdiction to hear the appeal. However, should the SEC decide to proceed with
an appeal hearing, in clear contradiction to its regulations, the NDEP respectfully requests to
reserve the right to petition the SEC to present evidence at that time.

For these reason, NDEP’s petition to intervene should be granted.

. The Appeal Must Be Dismissed Because it is Not Based on a Final
Decision of the Department and the NOAVs are Final.

a. TWA cannot appeal a final decision of the SEC to the SEC.

Pursuant to NAC 445B.890, “[a]jny person aggrieved by a final decision of the
Department may . . . appeal the decision . . . with the State Environmental Commission.” In
this case, TWA seeks to appeal a penalty levied by the SEC, not the Department. As such,

the Appeal is procedurally invalid and must be dismissed.
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b. TWA cannot appeal the NOAVSs.

Although the NDEP vehemently objects to the absurd allegations in TWA's appeal,
TWA failed to timely appeal the NOAVs and the NOAVs are final. The NOAVs were issued
July 19, 2017 and clearly articulate TWA'’s appeal rights. If TWA believed the NOAVs were
issued in error, TWA was required by law to appeal the NOAVs within 10 days of their
issuance. TWA failed to file a timely appeal and the violations are final. NRS 445B.450(3).

. CONCLUSION

TWA's appeal is wrought with procedural deficiencies and must be dismissed. TWA
cannot appeal SEC’s levy of penalties to the SEC and even if the SEC were to consider the
appeal, TWA cannot challenge the validity of the NOAVs since the NOAVs were not timely
appealed. For these reasons, the NDEP respectfully requests that the SEC dismiss the

appeal.
DATED this 11th day of October, 2017.

ADAM PAUL LAXALT
Attorney General

oy LAUmata A Sper
Belinda A. Suwe
Deputy Attorney General
100 N. Carson Street
Carson City, Nevada 89701

Attorneys for the State of Nevada
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CERTIFICATE OF SERVICE

I, Sandra Geyer, certify that | am an employee of the Office of the Attorney General,
State of Nevada, and that on this 11th day of October, 2017 | transmitted a true and correct
copy of the foregoing NEVADA DIVISION OF ENVIRONMENTAL PROTECTION’S PETITION
FOR LEAVE TO INTERVENE AND MOTION TO DISMISS APPEAL FILED BY TAHOE
WESTERN ASPHALT, LLC., via email to the following:

Valerie King
vking@ndep.nv.qov

Dawn Buoncristiani
dbuoncristiani@ag.nv.qov

Mark Simons

msimons@rssblaw.com ‘?M O/%L/
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