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BEFORE THE STATE ENVIRONMENTAL COMMISSION 

STATE OF NEVADA 

 
In Re: 
 
Nathaniel Seltenreich’s Appeal of Notice of 
Proposed Revocation, Certificate NV-876 
  

) 
) 
) 
) 
) 
) 
) 
) 

 
NEVADA DIVISION OF 

ENVIRONMENTAL 
PROTECTION’S RESPONSE TO 

OPENING BRIEF OF NATHANIEL 
SELTENREICH  

 

 

The State of Nevada, Division of Environmental Protection, Bureau of Water 

Pollution Control (“NDEP”), by and through counsel, Adam Paul Laxalt, Attorney 

General for the State of Nevada, and Katie S. Armstrong, Deputy Attorney General, 

hereby responds to the Opening Brief of Nathaniel Seltenreich in the above captioned 

matter.  On September 26, 2018, NDEP issued a Notice of Proposed Revocation, 

Certificate NV-876 to Mr. Seltenreich.  On October 2, 2018, Mr. Seltenreich filed Form 3: 

Form for Requesting an an Appeal Hearing, with the State Environmental Commission 

(“SEC”).  The SEC is scheduled to hold a hearing on December 19, 2018, to determine if 

Mr. Seltenreich’s Grade III Certification merits revocation.  This Response Brief is based 

upon the following Memorandum of Points and Authorities, the attached exhibits, all 

pleadings and papers on file herein, and the evidence and argument to be presented at 

the hearing on this matter. 

I. INTRODUCTION 

Wastewater is water that has previously been used and may contain chemicals, oils 

or sewage.  The purpose of wastewater treatment facilities is to collect and treat 

contaminated water in a central location to prevent pollution to rivers, lakes and the 

environment.  Wastewater Treatment Operators must have a working knowledge of the 

operation, maintenance and cleaning of primary, secondary and tertiary wastewater 

equipment and facilities, wastewater treatment principles, safety rules, chemical 

handling, wastewater sampling, and process control tests to adequately protect public 

health and the environment. 
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 In 1992, the Nevada State Legislature required “supervisors and technicians 

responsible for the operation of plants for sewage treatment be certified”.  Further, the 

NDEP, Bureau of Water Pollution Control is responsible for administering the 

Wastewater Certification Program. NAC 445A.287–292.  The Wastewater Certification 

Program administered by NDEP provides testing and program information services to 

ensure that Nevada’s water and wastewater operator community is held to a minimum 

standard of knowledge, skills, and abilities that can be measured.  By having the 

operation of wastewater treatment plants overseen by certified operators, public health 

and environment are protected. 

 Pursuant to NAC 445A.288, NDEP has contracted with the Nevada Water 

Environment Association, Inc. (“NWEA”), a non-profit educational organization, to 

operate the Wastewater Certification Program.  NWEA has created the Nevada Water 

Board of Certification (“Board”) to carry out the program of certifying treatment plant 

operators and technicians.  Per NAC 445A.288, NWEA must perform specific duties as 

well as “perform any other duty specified in the agreement” with NDEP.  Attachment AA 

to the contract between NDEP and NWEA specifically states that NWEA Certification 

Board will administer the Certification Program. See Exhibit 1, Contract No. 16027–

DCNR-Environmental Protection and Nevada Water Environment Association, Bates No. 

000001–000038.  Accordingly, in 2014, NWEA added a code of conduct to its Policy and 

Procedures Manual. See Exhibit 2, Nevada Board of Certification for Wastewater 

Treatment Plant Operators, Attachment K, Bates No. 000138–000139.  The Code of 

Conduct states: 

Wastewater Professional Code of Conduct 

The Wastewater Professional Code of Conduct requires 
certificants holding Wastewater Treatment Plant Operator, 
Collection System Operator, Industrial Waste Operator, 
Industrial Waste Inspector, Plant Maintenance Technologist 
and Wastewater Quality Analyst certifications to act honestly, 
competently, and with integrity and to use their knowledge and 
skill for protection of the environment.  As a condition of holding 
and maintaining a Nevada certification, I agree to: 
 
 Be truthful and accurate in what I say, do and write. 
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 Adhere to all laws and regulations applicable to the 
profession. 

 Promote and encourage the highest quality of wastewater 
facility/system operation with the industry; 

 Not misrepresent nor permit misrepresentation of my 
qualifications or the qualifications of my associates; 

 Not conduct myself in a manner that subverts or attempts to 
subvert the minimum certification requirements, application 
processes, or examination processes. 

 Uphold and follow all certification policies and procedures. 
 
By signing the application and/or renewal form the applicant 
agrees to adhere to this Code.1 

 

Further, the application and/or renewal forms that all applicants for Wastewater 

Treatment Plant Operators sign states: 

 
“I certify that the information provided, including attachments, is 
true and accurate. By signing this application I agree to adhere 
to the Wastewater Professional Code of Conduct. If this 
information is found to be untrue or inaccurate I am aware that 
my certification may be suspended or revoked.”  

 Mr. Seltenreich signed the certification renewal forms twice, once in 2015 and once 

in 2017, each time certifying that he is truthful in what he does, says, and writes; that he 

is promoting the highest quality of wastewater operation with the industry, that he has 

not misrepresented his qualifications, and that he has not conducted himself in a manner 

that subverts the minimum certification requirements or examination processes, and that 

he will uphold all certification policies and procedures. Exhibit 2, Attachment L, Bates 

No. 000140–000142. 

On the contrary, the evidence will show that Mr. Seltenreich’s Grade IV 

examination score was invalidated due to him leaving the Utah Grade IV examination 

review session with notes contrary to review session policy. Exhibit 2, Attachment J, 

Bates No. 000129–000137.  The evidence will further show that documents found in Mr. 

Seltenreich’s work desk contained a picture of his Grade III Utah examination scantron 

as well as copies of several pages of the Grade IV Utah examination. Exhibit 2, 

Attachment A, Bates No. 000053–000080.  Further, just two short months after failing 

                                                 
1 The NWEA added the Code of Conduct to their Policies and Procedures in February of 2014, to their renewals in March of 

2014 and to their applications in April of 2014. 
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the Utah Grade III examination with a 60%, Mr. Seltenreich passed the Nevada Grade 

III examination with a score of 75%. Exhibit 2, Attachment B, Bates No. 000081–000082.  

At the December 19, 2018 hearing, NDEP will establish that Mr. Seltenreich obtained his 

Grade III certification by deceit; therefore, his certification merits revocation. 

 Mr. Seltenreich is currently employed by the Clark County Water Reclamation 

District (“District”) as a Grade III Wastewater Treatment Plant Operator.  The District is 

the largest wastewater treatment plant in Nevada, and processes and discharges 100 

million gallons per day of effluent into the Las Vegas Wash.  Discharge from the District 

flows to the Las Vegas Wash, where the public has access and can come in contact with 

treated effluent, and where wildlife relies on the wash.  Ultimately, the Las Vegas Wash 

flows to Lake Mead, a source of drinking water for the Southern Nevada Water Authority, 

which serves the Las Vegas area. 

Further, the District is permitted for Category B reuse of treated effluent.  

Regulations for Category B include spray irrigation of a cemetery, greenbelt, commercial 

lawn, golf course or park, as well as firefighting operations.  Even though it is expected 

that site access is controlled with Category B, human contact with treated effluent can 

occur; thus, ensuring the reuse effluent quality meets safety standards has a direct 

connection to public health protections. 

II. BACKGROUND 

 On March 4, 2011, Mr. Seltenreich took the Utah Wastewater III examination and 

failed with a score of 60%. Exhibit 2, Attachment B.  In April 2011, per Utah policy, he 

reviewed the Class III booklet and exam.  On May 9, 2011, Mr. Seltenreich took the 

Nevada Wastewater III exam and passed with a score of 75%. Id. 

 On December 2, 2011, Mr. Seltenreich took the Utah Wastewater IV examination 

and failed with a score of 63%. Exhibit 2, Attachment B.  He was afforded the same 

review opportunity as the Class III exam.  In January of 2012, Paul Krauth, former 

employee of the Utah Division of Environmental Quality (“Utah DEQ”), brought the Utah 

Wastewater Grade IV examination booklet and scantrons to Las Vegas for Mr. 
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Seltenreich to review. Exhibit 2.  This review session was not supervised. Id.  Upon his 

return to Utah, Mr. Krauth noticed that Grade IV examination booklets were missing. Id.  

Mr. Krauth then notified Utah staff of this development, as well as the Association of 

Boards of Certification (“ABC”). Id  

 On February 23, 2012, less than 2 months after the review of the Utah exam, Mr. 

Seltenreich took the Nevada Wastewater Grade IV Examination and passed with a 91%. 

Exhibit 2, Attachment B.  A 91% is one of the highest Nevada scores ever obtained on 

that level of exam.  The 28 point improvement over the score of 63% in Utah is outside 

the normal deviation for those exam scores. 

 In April 2012, the Board was notified by Mr. Krauth that he had information that 

Mr. Seltenreich left the test review in January 2012 with notes. Exhibit 2.  By attending 

previous examination review sessions, Mr. Seltenreich knew there was a policy that notes 

were not allowed to leave the review facility.  Nonetheless, he removed them regardless of 

the policy.  Based on this information, on February 23, 2012, the Board invalidated Mr. 

Seltenreich’s Nevada Grade IV test score and prohibited him from taking the exam for 

one year. Exhibit 2, Attachment J.  At this time, the Board was not aware of the missing 

Utah Class IV exam booklet. 

On February 22, 2016, Mr. Seltenreich took the Nevada Grade IV exam and failed 

with a 64%. Exhibit 2, Attachment B.  The examination questions are changed on a 

regular basis, so the 2016 test was similar in difficulty to the 2012 exam, but contained 

different questions from the 2012 exam. 

On September 6, 2017, several documents were discovered in a drawer at one of 

Clark County Water Reclamation District’s (the “District”) Filters Building. Exhibit 2, 

Attachment A.  The documents discovered included photos of the Utah Wastewater 

Treatment Class III Exam and graded scantron; a typed document with Grade IV exam 

questions, various study materials available on the internet, and personal documents 

belonging to Mr. Seltenreich. Id.  Further, the desk found to contain the materials is Mr. 

Seltenreich’s primary workstation. Id. 
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On October 3, 2017, Jennifer Scharn, Principal Human Resource Analyst, Clark 

County Water Reclamation District, conducted an investigatory interview with Mr. 

Seltenreich. Exhibit 2, Attachment F, Bates No. 000117–000120.  Union Representative, 

Dan Grillet, was also present at the investigatory interview. Id.  During the interview, 

Mr. Seltenreich confirmed these documents were his, with the exception of the 

photographs of the Utah Wastewater Treatment Class III Exam and graded scantron. Id.  

Further, in the October 3, 2017 interview, Mr. Seltenreich stated that he asked the Utah 

proctor if he could use his phone when reviewing his test and he was told he could not. Id.  

As part of the investigation, the District made an inquiry with the Utah DEQ, which 

confirmed that the materials include a photo of a Utah Wastewater Treatment Class III 

Exam and a completed scantron. Exhibit 2, Attachment A.  The DEQ further associated 

the scantron as Mr. Seltenreich’s. Id.  Accordingly, on October 30, 2017, Thomas 

Minwegen, General Manager, Clark County Water Reclamation District, sent a letter to 

the Board indicating the discovery of misuse of operator certification exam materials. 

Exhibit 2, Attachment A.  The letter further reported the findings of the District’s 

investigation of the documents and Mr. Seltenreich. Id. 

The Board then conducted their own investigation into the allegations of the 

misuse of operator certification exam materials, and Mr. Seltenreich. Exhibit 2.  The 

Board first conducted a closed session on November 16, 2017, to determine how to 

proceed. Id.  The Board decided to interview Mr. Seltenreich. Id.  On November 30, 2017, 

the Board notified Mr. Seltenreich of the interview via certified mail and then conducted 

the interview on December 12, 2017. Id.  At the December 12, 2017 interview, Mr. 

Seltenreich confirmed the documents were his, but denied the pictures belonged to him. 

Exhibit 2, Attachment D, Bates No. 000088–000113.  The Board obtained a copy of the 

full scantron sheet from Utah and a comparison of the answers to questions on the 

pictures with the original scantron revealed that all 37 of the individual questions and 

answers were identical. Exhibit 2, Attachment H, Bates No. 000124–000125.  Further, 

Judy Etherington, Wastewater Certification Programs, Utah DEQ, conducted a further 
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analysis and determined that the photos labeled A1 through A6 corresponded to the 

Grade III examination taken by Mr. Seltenreich. Exhibit 2, Attachment G, Bates No. 

000121–000123.  Judy Etherington, Utah DEQ, also described to the Board the typical 

procedures that were followed when reviewing failed certification exams in the 2011-2012 

timeframe. Id.  According to Ms. Etherington, there were no written procedures, but 

standard procedure would be to verbally tell the reviewers that they could write down 

and rework problems, but they could not take notes with them. Id.  Further, they would 

collect all notes along with the test booklets and marked copies of score sheets as the 

reviewers left the review session. Id.  The Association of Boards of Certification (“ABC”), 

the creators of the test, also reviewed the pictures and confirmed they were pictures of the 

Utah exam.  Exhibit 2, Attachment C, Bates No. 000083–000087.  The Board’s 

investigation led them to believe that Mr. Seltenreich did in fact inappropriately take and 

reproduce pictures A-001 through A-006. Exhibit 2.  Further, Mr. Seltenreich’s 

subsequent testing in Nevada a month later, with a score improvement of 15 points, lead 

the Board to determine that Mr. Seltenreich benefited from the inappropriate possession 

of the photos. Exhibit 2.  On January 24, 2018, Adrian Edwards, Board Chairman, sent 

the NDEP a letter detailing the investigation and recommending that the NDEP revoke 

Mr. Seltenreich’s Wastewater Treatment Plant Operator Grade III certification. Exhibit 2. 

Pursuant to the Board’s investigation and recommendation, on September 26, 

2018, the NDEP sent Mr. Seltenreich a Notice of Proposed Revocation, Certificate NV-

876. See Exhibit 3, Notice of Proposed Revocation, Bates No. 000143–000145.  The notice 

indicated that the revocation would become final unless a request for a hearing to the 

State Environmental Commission (“SEC”) is received. Id.  Further, the effective date of 

the proposed revocation is stayed upon the receipt of an appeal until the SEC renders a 

decision. Id.  On October 2, 2018, Mr. Seltenreich requested an appeal hearing with the 

SEC. See Exhibit 4, SEC Form 3: Form for Requesting an Appeal Hearing, Bates No. 

000146–000147. 

/// 
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III. LEGAL STANDARD 

Preponderance of evidence is evidence that “enables a trier of fact to determine 

that the existence of the contested fact is more probable than the nonexistence of the 

contested fact.” NRS 233B.0375.  NDEP must prove by a preponderance of evidence that 

Mr. Seltenreich procured his certification fraudulently; thus meriting revocation.  The 

SEC must review NDEP’s proposed revocation of Mr. Seltenreich’s Grade III Wastewater 

Treatment Operator certification and determine if NDEP proposed such revocation for 

good cause and uphold NDEP’s decision if it is supported by a preponderance of the 

evidence in the record.  NDEP, as the expert agency, deserves deference to its decisions 

regarding the Wastewater Treatment Plant Operator certifications and to the evidence 

that was before it when it was engaged in the decision-making process. State Indus. Ins. 

System v. Miller, 923 P.l2d 577, 581 (Nev. 1996) (“the administrative agency charged with 

the duty of administering the statute at issue . . . is entitled to receive deference from this 

court to its interpretations of the laws it administers so long as such interpretations are 

‘reasonable’ and ‘consistent with the legislative intent’”). 

IV. STATEMENT OF ISSUES 

A. Mr. Seltenreich’s Due Process Rights Have Not Been Violated 

 Contrary to the Mr. Seltenreich’s contentions, his due process rights have not been 

violated.  The hearing to be held on December 19, 2018, by the SEC is his due process 

hearing.  The core elements of due process are notice and a hearing before an impartial 

tribunal.  NDEP will establish below that NDEP has complied with the notion of fairness 

and due process by providing a hearing before an impartial tribunal.  Mr. Seltenreich was 

properly noticed of the proposed revocation and will be given the opportunity to confront 

the evidence and the witnesses, and he will have the opportunity to refute the charges at 

the December 19, 2018 hearing. 

Throughout the Opening Brief, Mr. Seltenreich contends his due process rights 

have been violated and claims NDEP arbitrarily revoked his certification.  First and 

foremost, NDEP has not revoked Mr. Seltenreich’s certification.  On September 26, 2018, 
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NDEP sent via certified mail a “Notice of Proposed Revocation, Certificate NV-876” to 

Mr. Seltenreich. (emphashis added). Exhibit 3.  This notification not only clearly states 

that NDEP considers Mr. Seltenreich’s certification invalid due to the Board’s 

investigation and determination that he improperly obtained and used answers to take 

and pass the Nevada examinations, it also clearly states that NDEP is proposing 

revocation of Mr. Seltenreich’s Nevada Grade III Wastewater Operation Certificate NV-

876. Id.  In addition, the notice provides that the proposed revocation will become final 

unless a request for appeal is received, and if an appeal is received, the effective date of 

the proposed revocation will be stayed until the SEC renders a decision. Id.  Mr. 

Seltenreich submitted the request for appeal; thus, the proposed revocation has been 

stayed pending the SEC’s decision at the December 19, 2018 hearing. 

Mr. Seltenreich has continued to work as a Grade III Wastewater Treatment Plant 

Operator for the Clark County Water Reclamation District. 

 The Nevada Supreme Court has held, in the context of administrative pleadings, 

“due process requirements of notice are satisfied where the parties are sufficiently 

apprised of the nature of the proceedings so that there is no unfair surprise.” Nevada St. 

Apprenticeship Council v. Joint Apprenticeship and Training Committee for the Electrical 

Industry, 94 Nev. 763, 765 (1978).  Further, “[t]he crucial element is adequate 

opportunity to prepare.” Id.  Here, the notice sufficiently apprised Mr. Seltenreich of the 

nature of the proceedings.  The September 26, 2018 Notice of Proposed Revocation, as 

well as the Notice of Hearing issued by the SEC on November 11, 2018 (see Exhibit 5, 

SEC Appeal Hearing Notice, Bates No. 000148–000149), comply with both NRS 233B.121 

and the SEC rules of practice codified in NAC 445B.891.  Mr. Seltenreich further argues 

that NDEP failed to provide him a “charging document” as required under NRS 

662A.300.  However, as Mr. Seltenreich concedes in Opening Brief, neither NDEP nor the 

SEC are subject to Chapter 622A of the NRS. See Seltenreich Opening Brief at 10 (“While 

[NRS 622A] does not apply to the Grade III certification…”).  Again, the notices provided 

to Mr. Seltenreich by NDEP and the SEC ensure a fair process and no unfair surprise. 
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 Mr. Seltenreich’s argument that NDEP and the Board violated NRS 233B.126 by 

participating in ex parte communications also lacks merit.  NRS 233B.126 prohibits ex 

parte communications between an agency’s members or employees assigned to render a 

decision, here the SEC, and any other person in connection with any issue of law.  The 

Board, the statutorily authorized contractor operating the Nevada Wastewater 

Certification Program, performed an investigation regarding this matter and in turn 

submitted its investigative findings over to NDEP.  NDEP then decided to pursue the 

matter and propose revocation of Mr. Seltenreich’s certification.  There is no prohibition 

regarding the Board, an arm of NDEP, and NDEP from speaking about this matter.  

Further, NDEP has not communicated in any way with the SEC regarding this matter.  

Thus, no ex parte communications have taken place, NRS 233B.126 has not been 

violated, and the argument should not be considered. 

 Mr. Seltenreich will have the opportunity to, not only reply to this instant brief, 

but also to contest the allegations against him at the December 19, 2018 hearing.  The 

original briefing schedule set by the SEC required Mr. Seltenreich to submit his Opening 

Brief on or before November 2, 2018. See Exhibit 6, Order Regarding Briefing Schedule, 

Bates No. 000150–000151.  However, at Mr. Seltenreich’s request and based on Mr. 

Seltenreich receiving the Board’s investigative findings on November 6, 2018, NDEP 

agreed to an extension. See Exhibit 7, Email from Carrie Parker dated November 1, 2018, 

Bates No. 000152.  The SEC issued an amended briefing schedule that required Mr. 

Seltentreich’s Opening Brief be submitted on or before November 26, 2018, thereby 

allowing Mr. Seltenreich ample time to review and respond to investigative findings. See 

Exhibit 8, Order Resetting Hearing Date and Briefing Schedule, Bates No. 000153–

000154. 

Mr. Seltenreich was properly noticed and will be given the opportunity to confront 

the evidence, the witnesses and to refute the charges at the December 19, 2018 hearing.  

To reiterate, the December 19, 2018 hearing constitutes Mr. Seltenreich’s due process 

hearing.  Further, at the December 19 hearing, Mr. Seltenreich will have the opportunity 
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to be heard and to confront witnesses and evidence against him.  Mr. Seltenreich will also 

have the opportunity to call witnesses of his choice to refute the allegations. 

Mr. Seltenreich continually opposes labeling this process an “appeal” arguing that 

NDEP first did not provide a process where NDEP must prove by a preponderance of the 

evidence that Mr. Seltenreich’s certification should be revoked.  However, this argument 

amounts to an issue of semantics.  The case has been labeled an “appeal” as that is within 

the SEC’s normal course of business.  However, the December hearing will be the process 

whereby NDEP will prove by a preponderance of evidence that Mr. Seltenreich’s 

certification should be revoked.  Further, Mr. Seltenreich can be heard and refute the 

allegations. Mr. Seltenreich will also be allowed to produce evidence of his own, cross-

examine witnesses against him, and engage in motion practice. See NAC 445B.875–899.  

Clearly, Mr. Seltenreich’s due process rights have not be violated. 

Mr. Seltenreich cites to Chudacoff v. Univ. Med. Center of Southern Nevada, 609 F. 

Supp. 2d 1163, 1173 (2009) when reciting the amount of due process that is due.  

However, that case can be distinguished from the instant case in that NDEP has not 

revoked Mr. Seltenreich’s certification.  In Chudacoff, the Court determined that a 

hospital had violated a physician’s procedural due process rights by meeting secretly to 

discuss the physician’s level of care and ultimately revoking his privileges at the hospital 

without providing notice or an opportunity to refute the allegations. Id. at 1173 (“it 

simply cannot be that . . . a physician may have his privileges revoked without ever 

having a chance to refute or challenge the accusations leveled against him”) (emphasis 

added).  Here, NDEP provided sufficient notice to Mr. Seltenreich of the proposed 

revocation of his certification as well as the opportunity to refute the allegations at the 

December 19, 2018 hearing.  Thus, in direct contrast to Chudacoff, Mr. Seltenreich is 

being given the opportunity refute the accusations against him prior to his certification 

being revoked.  Mr. Seltenreich’s argument that his due process rights were violated lacks 

merit and should not be considered by the SEC. 

/// 
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B. NDEP has the Inherent Power to Revoke Mr. Seltenreich’s 

Certification 

NDEP, the ultimate authority from which Mr. Seltenreich derives his ability to 

operate as a Grade III Wastewater Treatment Plant Operator, has the inherent power to 

withdraw his certification.  For example, in Shireson v. Shafer, 354 Pa. 458, 461-62, 47 

A.2d 665, 667 (1946), a physician challenged the authority of the licensing board to 

revoke his license to practice medicine based on fraud or misrepresentation in the 

procurement of the license where the statue did not list such a ground for revocation.  The 

court found that: 
 
“While it is true that such legislation is penal in nature and 
must therefore be strictly construed ..., it is also the general rule 
that where the license should never have been granted for 
reasons such as fraud or forgery, the licensing authority has 
the inherent power to revoke it: ..., ‘The power of the state to 
require a license implies the power to revoke a license which has 
been improperly issued’: Butcher et al. v. Maybury, 8 F.2d 155, 
159 [ (D.C.1925) ]. See also Vanaman v. Adams, 74 N.J.L. 125, 
65 Atl. 204 [ (1906) ]; Martin v. Morris, 62 N.D. 381, 243 N.W. 
747 [ (1932) ]; Volp v. Saylor et al., 42 Ore. 546, 71 Pac. 980 [ 
(1903) ].” (Emphasis in original; citations omitted). 
 

See Mounts v. Chafin, 186 W. Va. 156, 162, 411 S.E.2d 481, 487 (1991) (“A license may 

also be revoked in exercise of the police power of the state, whether or not the power to 

revoke is expressly or impliedly reserved in the licensing statute or in the certificate of 

license”); See also In re Berman, 245 N.C. 612, 97 S.E.2d 232 (1957) (Although fraud or 

misrepresentation was not one of the grounds for revocation in the licensing statute, the 

court found that “the Board has inherent power, independent of statutory authority, to 

revoke a license it improperly issued by reason of material fraud or misrepresentation in 

its procurement”); Kudla v. Modde, 537 F.Supp. 87 (E.D.Mich.1982), aff'd, 711 F.2d 1057 

(6th Cir.1983); Arroyo v. Moss, 56 N.Y.S.2d 29 (Sup.Ct.), aff'd, 269 App.Div. 824, 56 

N.Y.S.2d 17 (1945), aff'd, 295 N.Y. 754, 65 N.E.2d 570 (1946); Williams v. Dickey, 204 

Okla. 629, 232 P.2d 637 (1951); Jacoby v. South Carolina State Bd. of Naturopathic 

Examiners, 219 S.C. 66, 64 S.E.2d 138 (1951). See generally, Annot., 165 A.L.R. 1138 

(1946). 

/// 
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Thus, where the certification should have never been granted by reason of 

misrepresentation in its procurement, NDEP has the inherent power to revoke the 

certification. See Shireson v. Shafer, 354 Pa. 458, 462, 47 A.2d 665, 667 (1946).  Even 

though cheating on the exam is not specified as a ground for revocation of the certification 

in statute, the certification may still be revoked. Id.  The mere fact that Mr. Seltenreich 

was issued a Nevada Grade III Wastewater Treatment Plant Operator Certification, does 

not give him a vested right which prevents NDEP from revoking the certification for 

cause. Id.  Thus, NDEP is expressly authorized to issue a certification and impliedly 

authorized to revoke that same certification. See Formosa Plastics Corp. v John E. 

Willson, III, 504 A.2d 1083, 1089 (1986). 

The SEC accepting Mr. Seltenreich’s argument that NDEP does not have the 

inherent  authority to revoke his certification would create an absurd result.  Such a 

result would mean that an individual who could be conclusively shown to have engaged in 

fraud to pass his certification test would remain responsible for the health and safety of 

the general public and the environment.  As shown by the case law of the many 

jurisdictions cited above, the certifying agency must have the inherent authority to 

revoke fraudulently procured certifications to protect the general public.  Treating 

wastewater is not a right, it is a privilege bestowed by the State to those who have 

demonstrated that they have the requisite knowledge to ensure the protection of the 

environment of this State.  In turn, the State must also have the inherent ability to 

revoke that license upon demonstrating that an individual misrepresented his or her 

knowledge and expertise, thereby endangering the public and the environment.  

Moreover, when public health is at risk, the NDEP has a duty to protect public health 

over the certification status of an individual. 

Mr. Seltenreich’s requested result is offensive to the health and safety to the 

general public, and begs the question of why require a certification test at all.  The 

holdings of the majority of jurisdictions provided above and common sense require the 

SEC to determine that NDEP, the ultimate authority that has provided Mr. Seltenreich 
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the certification to operate as a Grade III Wastewater Treatment Plant Operator, has the 

inherent power to revoke that certification. 

 
C. NAC 445A.293 Merely Codifies NDEP’s Existing Inherent Revocation 

Power 

Mr. Seltenreich claims that NAC 445A.293 does not apply to the instant matter 

because the regulation does not contain retroactive language and was not in existence 

when the alleged deceit occurred.  Mr. Seltenreich argues that NAC 445A.293 is 

substantive and therefore the language must explicitly require the regulation to apply 

retroactively for it to apply to this case.  However, the Alaska Supreme Court has stated 

“[t]he statutory and constitutional restrictions on retrospectivity are inapplicable to 

statutes that make only procedural changes in the law and do not affect substantive 

rights.” See Kjarstad v. State, 703 P.2d 1167, 1170 (Alaska 1985).  In Kjarstand v. State, 

Kjarstand submitted an application for the Southeast herring permit that was 

subsequently approved by the Alaska Commercial Fisheries Entry Commission. Id at 

1168.  The Commission then sought to revoke Kjarstand’s permit under a regulation that 

did not become effective until approximately 3 months after his permit was approved. Id 

at 1169.  Similar to the instant case, the Commission’s regulation enumerated reasons for 

revocation of an entry permit. Id.  The Court went on to agree with the Superior Court 

holding that “since the [Commission] had the authority at common law to revoke 

Kjarstad’s permit prior to the enactment of [the regulation], the revocation statute was 

merely procedural in effect and therefore could not run afoul of the prohibition regarding 

prospective laws.” Id. at 1170.  The Court went on to point out that other jurisdictions 

consistently have held that a state has the inherent power to revoke a license upon 

discovering that it was obtained by fraudulent misrepresentations. Id. 

Similar to the regulation at issue in Kjarstand, NAC 445A.293 merely codifies and 

provides standards for the NDEP to follow when exercising its existing revocation power.  

Here, the investigation into Mr. Seltenreich’s behavior led to the amendment of 

NAC 445A.293 to include specific enumerated reasons why NDEP can suspend or revoke 

a certification.  Thus, NDEP was merely codifying its existing inherent power to revoke 
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certifications, thereby strengthening the certification program to better safeguard State 

waters.  However, regardless of the applicability of NAC 445A.293, NDEP has clearly 

established the implied power to revoke certifications. 
 
D. Evidence Related to the Grade IV Examination is Relevant to Show 

Mr. Seltenreich has the Ability and Knowledge to Deceive the 

Examination Process. 

Relevant evidence is “evidence having any tendency to make the existence of any 

fact that is of consequence to the determination of the action more or less probable that it 

would be without the evidence.”  NRS 48.105.  Further, per NRS 233B.123, evidence may 

be admitted “if it is of a type commonly relied upon by reasonable and prudent persons in 

the conduct of their affairs.”  NDEP concedes that the Notice of Proposed Revocation is in 

regards to Mr. Seltenreich’s conduct surrounding his Grade III examination.  However, 

Mr. Seltenreich’s conduct regarding his Grade IV examination, and subsequent 

invalidation of the Grade IV examination based on that conduct, is relevant to the instant 

proposed revocation.  The facts and circumstances relating to the invalidation of Mr. 

Seltenreich’s Grade IV examination is relevant to the allegations that he obtained his 

Grade III certification through deceit and misrepresentation.  Further, it is relevant to 

show Mr. Seltenreich has the ability and knowledge to commit such deceit upon the 

certification process.  Therefore, evidence of Mr. Seltenreich’s conduct in relation to his 

Grade IV examination and invalidation of his Grade IV score is relevant to the instant 

proceeding and the SEC must consider all such evidence. 
 
E. Mr. Seltenreich Has Not Demonstrated He Has the Knowledge and 

Abilities to Operate as a Grade III Wastewater Treatment Plant 
Operator Thereby Threatening Public Health and Safety of the 
Environment  

Mr. Seltenreich’s actions do not demonstrate that he has the knowledge and 

abilities to operate as a Grade III Wastewater Treatment Plant Operator.  As previously 

stated, by having certified operators responsible for operation of a wastewater treatment 

plant at the individual’s level of certification, the public health and environment are 

protected.  Here, Mr. Seltenreich has not established that his Grade III is valid; thereby 

putting public health and the environment at risk.  It is irrelevant that Mr. Seltenreich 
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has allegedly been a successful Grade III Operator for several years.  Mr. Seltenreich’s 

deceit upon the certification process and examination calls into question his character 

and truthfulness, and whether he has performed the functions of his job truthfully.  The 

District employed Mr. Seltenreich trusting his Grade III certification was valid.  

However, evidence of his indiscretions in obtaining his Grade III certification is an ethical 

issue placing his character and trustworthiness in question.  In addition, his failure to 

obtain the certification legitimately, places the environment and the public health at risk.  

Moreover, due to his lack of demonstrated knowledge and the unpredictable nature of the 

job, Mr. Seltenreich has not demonstrated the ability to handle such situations, and as a 

result, his failure places public health, safety and the environment at risk.  Furthermore, 

without regard to Mr. Seltenreich’s actual duties and responsibilities at the District, it is 

reasonable to assume Mr. Seltenreich could leave this facility and obtain a job at a 

wastewater treatment plant that requires a Grade III certification for the Operator in 

Responsible Charge.  In which case, Mr. Seltenreich could be in a position to have sole 

discretion to make operational decisions for which he may not have the knowledge to do 

so. 

The evidence supports revocation of Mr. Seltenreich’s Grade III Certification.  Mr. 

Seltenreich’s conduct violated the Wastewater Professional Code of Conduct.  Further, by 

signing the application form, Mr. Seltenreich acknowledged that he agreed to adhere to 

the Wastewater Professional Code of Conduct or his certification could be revoked.  The 

evidence shows Mr. Seltenreich misrepresented his qualifications by cheating on the 

examination; thus, subverting the minimum certification requirements as well as the 

examination process. 

 Mr. Seltenreich argues that NDEP is engaging in ad hoc rulemaking by advocating 

a new standard of general applicability that a wastewater operator cannot study for an 

exam using notes from another state’s exam.  On the contrary, NDEP is advocating that 

an individual reviewing a previously taken examination cannot leave the review room 

with a test booklet and or pictures of the test; thereby subverting the examination 
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process.  These actions are clearly prohibited and undermine the minimum certification 

requirements as well as the entire examination process.  In furtherance of Mr. 

Seltenreich’s argument, he contends NDEP failed to authenticate the photographs that 

were found in Mr. Seltenreich’s desk.  However, at the December 19 hearing, NDEP 

intends to present evidence that will authenticate the evidence, which is the proper time 

and place for such an authentication. 

 
F. NDEP Issued the Notice of Proposed Regulation in Compliance with 

the Law and is Entitled to Deference 
 

 NDEP’s decision to recommend revocation of Mr. Seltenreich’s certification should 

be given deference.  An administrative agency “charged with the duty of administering an 

act, is impliedly clothed with the power to construe the relevant laws and set necessary 

precedent to administrative action . . .  the construction placed on a statute by the agency 

charged with administering it is entitled to deference. . . so long as such interpretations of 

the laws are ‘“reasonable’” and ‘“consistent with legislative intent.”” State Indus. Ins. 

System v. Miller, 923 P.2d 577, 581 (Nev. 1996).  NDEP’s interpretation of the laws as the 

ultimate authority that Mr. Seltenreich derives his certification to operate as a Grade III 

Wastewater Treatment Plant Operator, coupled with their inherent ability to revoke such 

certification, is not only reasonable but is clearly recognized by a majority of jurisdictions. 

The decision to propose revocation of Mr. Seltenreich’s certification was not taken 

lightly by NDEP.  However, the evidence before NDEP left the agency no choice.  Mr. 

Seltenreich’s behavior not only places public health and the environment at risk, he has 

also compromised the certification and examination process, as well as the integrity of the 

program for all Nevada operators who obtained their certifications legitimately and 

without deceit.  Based on the evidence and NDEP’s inherent right to revoke certifications, 

NDEP’s recommendation to revoke Mr. Seltenreich’s certification is supported by a 

preponderance of the evidence, and should be given deference. 

In the alternative, if the SEC should find that the Notice of Proposed Revocation 

was not issued in compliance with the law or NDEP failed to follow the proper process, 
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NDEP respectfully requests the SEC remand the matter to NDEP to correct.   This is an 

important matter that NDEP takes very seriously and intends to pursue. 

V. CONCLUSION 

Based upon the above and foregoing, NDEP respectfully requests that the SEC 

revoke Mr. Seltenreich’s Nevada Grade III Wastewater Operation Certificate NV-876. 

DATED this 10th day of December 2018. 

 
 ADAM PAUL LAXALT 
 Attorney General 
 
 By: /s/ Katie S. Armstrong    
  KATIE S. ARMSTRONG (Bar No. 8571) 
  Deputy Attorney General 
  State of Nevada 
  Office of the Attorney General 
  100 N. Carson Street 
  Carson City, Nevada 89701 
  (775) 684-1224 
  KArmstrong@ag.nv.gov 
 
 By: /s/ Daniel P. Nubel     
  DANIEL P. NUBEL (Bar No. 13553) 
  Deputy Attorney General 
  State of Nevada 
  Office of the Attorney General 
  100 N. Carson Street 
  Carson City, Nevada 89701 
  (775) 684-1225 
  DNubel@ag.nv.gov 
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CERTIFICATE OF SERVICE 

I certify that I am an employee of the State of Nevada, Office of the Attorney 

General, and that on this 10th day of December, 2018, I served a true and correct copy of 

the foregoing NEVADA DIVISION OF ENVIRONMENTAL PROTECTION’S 

RESPONSE TO OPENING BRIEF OF NATHANIEL SELTENREICH, via Electronic 

Mail to the following: 
 

Carrie Parker, Esq. 
CParker@swlaw.com 
Attorney for Nathaniel Seltenreich 
 

 
/s/ Esmeralda I. Velazquez   
Esmeralda I. Velazquez 
Employee of the State of Nevada, 
Office of the Attorney General 
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