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BYRON THOMAS, ESQ. 
NEVADA BAR NO.  
3275 S Jones Blvd 
Las Vegas, NV 89146 
702 747-3103 
Attorney for Plaintiff 

  
BEFORE THE STATE OF NEVADA STATE ENVIRONMENTAL COMMISSION 

 
 

In the Matter of: 
 
ABC RECYCLING LLCS APPEAL OF NDEP'S 
FEBRUARY 6, 2020 DECISION TO REVOKE 
THE LATHROP MILL RECLAMATION 
PERMIT #0171; AND FORFEIT OF THE 
RECLAMATION SURETY CASH DEPOSIT 

 
OPPOSITION TO MOTION TO 

SUMMARY JUDGMENT 

 

COMES NOW ABC RECYCLING, LLC’S by and through its attorney of record 

Law Offices of Byron Thomas and files this Opposition to Motion for Summary Judgment. 

POINTS AND AUTHORITIES 

  The Nevada Department of Environmental Protection (hereinafter the “State” or 

“NDEP”) has filed a motion for summary judgment (hereinafter the “Motion”).  The State 

contends that the it is entitled to summary judgment because ABC Recycling (hereinafter “ABC”) 

has not paid the annual fee for mining.  However, this is simply a pretext for the State 

unreasonably refusing to accept ABC’s reclamation plan. 

RELEVANT FACTS 
 The State is using the fee issue as a blatant attempt hide the unreasonable withholding of 

the approval of ABC’s reclamation plan.  See the Declaration of Robert Ford attached hereto as 

Exhibit “A.”  The State originally set the reclamation bond at $1,260,000,  However the actual 

reclamation costs are more than triple the bond.  It is believed that Hillcrest spent approximately 

$3,400,000 attempting to reclaim the property.  ABC Recycling has spent approximately 

$1,000,00,000 not counting costs such as attorney fees and the costs of other professionals.   

In addition, there may be the need for even more expenditures on cleanup.  There is also a 

settling pond of approximately 200 acres  located on the property.  We believe that this settlling 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 
 

  2 

pond contains contaminants.  At this time no formal estimate has been done, but based on the past 

contamination costs we estimate that it will take at least $1,200,000 to clean up.   

We also cannot forget that American Borate is the cause of all these problems.  However, 

American Borate is not being required to take responsibility for its actions.  Instead NDEP is 

pursuing actions against ABC.   The only party that is currently trying to remedy the problem.  

ABC intends on continuing to reclaim the property.  ABC has presented a plan to reclaim 

the land. See Exhibit B. The plan reasonably proposes to use green waste  to reclaim the 

property.  NDEP has   unreasonably withholding approval, and this is the real reason behind 

revocation of the permit.  The State has not provided any technical or written reason as to why the 

reclamation plan is not sufficient. 

ARGUMENT 

A.  The State has Presented a Pretextual Argument to Distract from its Unreasonable 
Decision to Withhold Approval of ABC’s Plan of Reclamation 

 
The standard for summary judgment is as follows: 

 
When deciding a summary judgment motion, all evidence “must be viewed in a 
light most favorable to the nonmoving party.” Id. General allegations and 
conclusory statements do not create genuine issues of fact. Id. at 731, 121 P.3d at 
1030-31. 

Barber v. D. 2801 Westwood, Inc., 437 P.3d 1053 (Nev. 2019).  “In determining whether 

summary judgment is proper, the nonmoving party is entitled to have the evidence and all 

reasonable inferences accepted as true.” Wiltsie v. Baby Grand Corp., 105 Nev. 291, 292, 774 

P.2d 432, 433 (1989); see also Scialabba v. Brandise Const. Co., 112 Nev. 965, 968, 921 P.2d 

928, 930 (1996) In addition, district court cannot make findings concerning the credibility of 

witnesses or weight of evidence in order to resolve a motion for summary judgment.  Borgerson 

v. Scanlon, 117 Nev. 216, 220, 19 P.3d 236, 238 (2001) 

The State’s reason for revoking ABC’s permit is simply a pretext to cover for its arbitrary 

and capricious behavior in unreasonably withholding approval of ABC’s plan of reclamation.  

See SIIS v. Swinney, 103 Nev. 17, 20, 731 P.2d 359, 361 (1987)/  ABC has presented a 
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reasonable and valid reclamation plan.  Yet, the State continues to unreasonably withheld 

approval, and it is just using the fee dispute as an excuse.  The State states that ABC has not 

attempted to pay the fees.  However,it makes no sense for ABC to pay the fees while the State 

continues to unreasonably without hold approval of the reclamation plan.  ABC would be happy 

to pay the fees if the State was not acting so arbitrarily.   

ABC has presented several reclamation plans.  The State has not provided a formal written 

explanation as to why those plans are insufficient.  The State has presented no technical or written 

explanation as to why ABC’s reclamation plan is not sufficient.  

B. ABC is entitled to additional time to challenge he Motion for Summary Judgment.   

However NRCP 56(d), formerly NRCP56(f) allows a party more time to gather evidence 

to oppose a summary judgment motion if the party needs additional time to gather evidence to 

challenge the motion for summary judgment. 

  The Nevada Supreme Court has interpreted Rule 56(f) as follows:  

NRCP 56(f) permits a district court to grant a continuance when a party opposing a 
motion for summary judgment is unable to marshal *118 facts in support of its 
opposition.2 A district court's decision to refuse such a continuance is reviewed for 
abuse of discretion.3 Furthermore, a motion for a continuance under NRCP 56(f) 
is appropriate only when the movant expresses how further discovery will lead to 
the creation of a genuine issue of material fact.4 In Halimi v. Blacketor, this court 
concluded that a district court had abused its discretion when it denied an NRCP 
56(f) motion for a continuance and granted summary judgment in a case where the 
complaint had been filed only a year before summary judgment was granted.5 This 
court noted that summary judgment is improper when a party seeks additional time 
to conduct discovery to compile facts to oppose the motion.6 Furthermore, this 
court held that when no dilatory motive was shown, it was an abuse of discretion 
to refuse a request for further discovery at such an early stage in the proceedings.7 

 
/ / / 
 
/ / / 
 
/ / / 
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Aviation Ventures, Inc. v. Joan Morris, Inc., 121 Nev. 113, 117–18, 110 P.3d 59, 62 (2005).  

ABC does not make the request for a dilatory purpose.  Rather, the unusual occurrence of a global 

pandemic has effected the ability of ABC to gather the needed discovery.  See the Declaration of 

Byron Thomas attached as Exhibit “C.”  The added time will allow ABC to demonstrate that the 

State is engaging in a charade and is in reality unreasonably withholding permission of approval. 

Dated this 24th April of 2020 

      LAW OFFICES OF BYRON THOMAS  
 
      /s/ BYRON E. THOMAS 

___________________________ 
BYRON THOMAS  
Nevada Bar No. 8906  
3275 S. Jones Blvd. Ste. 104  
Las Vegas, Nevada 89146  
byronthomaslaw@gmail.com  
Phone: (702) 747-3103  

            Attorney for Plaintiffs 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



 

 

 

 

 

 

 

 

 

 

EXHIBIT “A” 







 

 

 

 

 

 

 

 

 

 

EXHIBIT “B” 



























































 

 

 

 

 

 

 

 

 

 

EXHIBIT “C” 
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BYRON THOMAS, ESQ. 
NEVADA BAR NO. 8906 
3275 S Jones Blvd 
Las Vegas, NV 89146 
702 747-3103 
Attorney for Plaintiff 

  
BEFORE THE STATE OF NEVADA STATE ENVIRONMENTAL COMMISSION 

 
 

In the Matter of: 
 
ABC RECYCLING LLCS APPEAL OF NDEP'S 
FEBRUARY 6, 2020 DECISION TO REVOKE 
THE LATHROP MILL RECLAMATION 
PERMIT #0171; AND FORFEIT OF THE 
RECLAMATION SURETY CASH DEPOSIT 

 

 

DECLARATION OF BYRON THOMAS 

  I  Byron E. Thomas am over the age of eighteen and I am competent to make this  

declaration.  I make this declaration based on personal knowledge.  

I am the attorney for ABC Recycling.  I have reviewed the Nevada Department of 

Environmental Protection (the “State”)  motion for summary judgment.   

 The motion for summary judgment contains the pretextual argument that ABC’s permit 

is being revoked because of non-payment of fees.  However, the real reason is the States 

unreasonable withholding of approval of ABC’s reclamation plan.  Therefore, I need additional 

time to oppose the Motion.  

  My client needs additional time to gather affidavits, depositions, and written discovery 

to oppose this motion for summary judgment. There is a global pandemic that is effecting my 

ability to communicate with clients and to gather information needed to challenge the States 

motion for summary judgment. 

 Some of the information that ABC needs is located in Canada and electronic 

communication has proved unreliable.  In addition, I am abiding by the governors shelter in 

place orders and I am conducting business from home.  Unfortunately I am not the only one and 

my internet connection has proved unreliable. 

/ / / 
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  The discovery will show that the State has been unreasonably withholding approval of 

the reclamation plan of ABC and that the revocation of the permit was just a pretext that allows 

the State to continue to withhold approval of the reclamation plan. 

  

 I declare under penalty of perjury that the foregoing is true and correct.   

  

Executed on this 24th day of April 2020 

                                                            __________________ 

       Byron Thomas, Esq. 
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