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CALL TO ORDER: 

 
Ms. Malone called the Workshop to order at 9:34 a.m. She introduced herself and asked each 
person in the audience to state their name and affiliation both in Carson City and Las Vegas. She 
explained the purpose of the Workshop was to solicit public comment on two regulations being 
proposed by the Nevada Division of Environmental Protection (NDEP): 
 

1. LCB File No. R038-12, which updates: 
o NAC 445B.22097, the federal standards side of the table of ambient air quality 

standards, and 
o NAC 445B.221, which adopts federal regulations by reference; and 

2. LCB File No. R051-12, which revises the determination of best available retrofit 
technology (BART) for nitrogen dioxide (or NOx) at the Reid Gardner Generating Station 
(RGGS) in southern Nevada. 

 
Ms. Malone said she would present the first proposed regulation and Mr. Bamford would present 
the second. 
 
She asked if there were any questions about the agenda. There being none, she then reviewed the 
timeline for the adoption of these regulations. They would be heard by the State Environmental 
Commission (SEC) at their Regulatory Hearing on June 12, 2012 in Carson City.1 There will be a 
thirty day comment period prior to the hearing. If adopted, the regulations will be reviewed by 
the Legislative Commission or the Subcommittee to Review Regulations within approximately 
four to six weeks after the SEC Hearing. They become effective upon approval by the Legislative 
Commission or Subcommittee. 
 
LCB File No. R038-12 

Ms. Malone outlined the changes proposed under LCB File No. R038-12. The regulation 
proposes to update two provisions in the Nevada Administrative Code (NAC). First, NAC 
445B.22097 contains a table of both state and federal ambient air quality standards. It was last 
revised in 2004. Since 2004, the U.S. Environmental Protection Agency (USEPA) has revised 
most of the national ambient air quality standards; we are, therefore, proposing to update the 
federal side the standards table to align it with the current national standards. The regulation 
updates the national standards for: 
 

o Ozone, revised by USEPA in 2008; 
o Nitrogen dioxide, revised by USEPA in 2010; 
o Sulfur dioxide, revised by USEPA in 2010; 
o Particulate matter, revised by USEPA in 2006; we are adding the PM2.5 or fine 

particle standard, which USEPA established in 1997, but is not yet in the table. A 
definition of PM2.5 is added, also; and 

o Lead, revised by USEPA in 2008. 

                                                           
1 After the workshop, R051-12 was removed from the June 12, 2012 SEC Hearing agenda and moved to the October 10, 
2012 SEC agenda. 
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The explanatory notes in the table are also revised to coordinate with the revision of the 
standards levels.  
 
The second update in this regulation is to NAC 445B.221, which adopts federal regulations by 
reference. Two updates are proposed: 

a) Adoption of USEPA’s July 20, 2011 rule that defers accounting for carbon dioxide (CO2) 
emissions generated from bioenergy and other biogenic sources under the Prevention of 
Significant Deterioration (PSD) and Title V permitting programs. Nevada implements 
these federal permitting programs. In order to implement any federal amendments to these 
programs, we have to adopt them by reference into the state regulations. It is necessary to 
adopt this federal rule so that Nevada sources will not have to take emissions of CO2 into 
account for a period of three (3) years for PSD and Title V permit actions. 

b) The regulation also proposes to adopt the federal amendments that revise EPA-approved 
methods for measuring filterable PM10 and PM2.5 and condensable particulate matter 
emissions from stationary sources. (Part 51 Appendix M) This will provide consistency 
with federal procedures for Nevada’s regulated industry. 
 

Ms. Malone asked if anyone had any questions about these proposals.  
 
Mr. Baggi wanted the record to reflect that the changes to the ambient air quality standards table 
are all to the federal side of the table only, and the regulation will not add any new permit 
requirements or any modified modeling requirements. Ms. Malone said that was correct. This is 
simply an update to the federal standards. The state standards, which are what permit actions are 
based on, are not being revised. 
 
Mr. Johnson made an early comment on the BART regulation (LCB File No. R051-12). He said 
that NV Energy is presently balancing their supply between the north and south, and they are 
proposing to consolidate rates at some future date. Therefore, the BART regulations may have an 
economic impact on residential customers in the north in the future. He stated that as a residential 
customer in the north, he was willing to pay more to get the stricter standards at the RGGS. He 
went on to ask whether the state could adopt stricter standards than what USEPA was proposing. 
It was not clear if Mr. Johnson was referring to the BART regulation or the ambient air quality 
standards table. Since the BART regulation had not been presented yet, Ms. Malone responded 
that Nevada could revise the Nevada side of the standards table, but that would be in a future 
action. 
 
LCB File No. R051-12 

Moving on to R051-12, Ms. Malone made a clarification. There had been an error in what was 
posted on the SEC website initially for just a few days: the required installation date for the 
BART controls erroneously read April 30, 2016. The correct date is June 30, 2016 and has been 
changed on the web site.  
 
Mr. Bamford presented R051-12. The proposed regulation reduces the emission limit on unit 3 at 
RGGS from 0.28 to 0.20 lb/MMBtu and changes the averaging period for all 3 subject-to-BART 
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units from a 12-month rolling period to a 30-day rolling period, averaged across all three units. It 
also revises the control technology from rotating opposed fire air (ROFA) with Rotamix to low 
NOx burners with overfire air and selective noncatalytic reduction (SNCR). The change in the 
control technology is based on a year of operational experience with ROFA with Rotamix on unit 
4 at RGGS. After a year of operation, NV Energy discovered that the control technology was not 
working as the vendor guaranteed. So, the NDEP had to reevaluate control options to find one 
that would meet the emissions limits more readily. The proposed regulation also changes the 
installation/operating date from January 1, 2015 to June 30, 2016 because of the revision to the 
selected technology. 
 
Mr. Lee, representing the Moapa Band of Paiutes, expressed concern regarding the major health 
problems on the reservation, which is right next to the power plant. The tribe favors the most 
stringent controls possible. They cannot secure any type of funding to do exposure studies. Mr. 
Bamford thanked Mr. Lee for his comments and noted that the NDEP’s analysis to determine the 
appropriate controls for RGGS is on NDEP’s website; and recently USEPA did an independent 
analysis as well, which is available on their sites. Mr. Lee was unaware of any consultation with 
the tribe on this matter. Ms. Malone stated that there has been an outreach as a part of a regional 
process through the Western Regional Air Partnership and the tribes are a part of that process. 
Also, the tribe is on the NDEP’s distribution list for notice of regulatory amendments. Ms. Smith, 
the State Tribal Liaison Officer indicated that she had worked with the chairman and 
environmental officer of the Moapa Band on this matter.  
 
Mr. Galpern, representing the Moapa tribe and the Sierra Club gave a lengthy presentation; a 
written copy is attached to this meeting summary.  
 
Ms. Davis, speaking for the National Parks Conservation Association, supported Mr. Galpern’s 
proposal that the NDEP delay action on the proposed regulation until USEPA has completed 
their rulemaking, because they believe USEPA will require more stringent controls; or 
alternatively, the NDEP should take a leadership role and require the more stringent SCR 
controls.  
 
Mr. O’Neill cited his 34 years working for the National Park Service as Superintendent at Lake 
Mead National Recreation Area, as well as public land work in the Las Vegas area. He discussed 
the Clean Air Act (CAA) and the Regional Haze Rule and Nevada’s impact on nearby Class I 
areas. He mentioned the value of the federal Prevention of Significant Deterioration of air quality 
permit program. He encouraged the NDEP to take a leadership role in requiring the most 
stringent control requirements at RGGS. He noted that there are major benefits from national 
recreation areas and other public lands to Nevada’s economy. He pointed out that many of the 
public lands in the Las Vegas area, including Lake Mead, Valley of the Fire State Park and the 
world class Neon to Nature trail system, are affected by RGGS. He urged the NDEP to do the 
“right thing” and require the best retrofit technology (SCR) at RGGS. He pointed out that SCR is 
already being required for other power plants throughout the southwest.  
 
Mr. Lee indicated that the Moapa Band is a national treasure, and the 300 remaining members’ 
lives are at risk. He said all kinds of toxic chemicals are being emitted from the RGGS, and they 
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are in very close proximity. The tribe has been averaging one death every two months this last 
year. He said the power plant had grown significantly over the years, and contributes seriously to 
the health risks.  
 
Mr. Galpern said that EPA’s decision to hold a public hearing on the reservation follows a 
communication from the tribe to Lisa Jackson at USEPA citing the Agency’s Environmental 
Justice Plan and how it applies to the Moapa Band. He further pointed out that in the materials on 
the SEC’s web site relating to this regulation, the NDEP states that the regulation would not have 
an immediate short or long term impact on the company because the costs would be passed on to 
the ratepayers. He felt the same would be true if the NDEP were to require SCR as BART. He 
suggested that there is nothing to stop the NDEP from delaying action on this regulation until 
USEPA has completed its work and made its final determination. 
 
Mr. Bamford said that the State is required to have its regulations mirror the federal regulations 
for BART. Because USEPA proposed these limits, we are proposing to match them. If USEPA 
were to come up with something different, we would change our regulations to match their final 
determination. We are trying to be timely about getting our regulations adopted. He pointed out 
that USEPA’s hearings for the tribe and the public will describe how USEPA derived these limits 
and the control technology, and those would be the best venues to talk about the technology and 
emission limits.  
 
Mr. Galpern objected, because he does not see anywhere in state law a requirement to mirror 
federal requirements. He believes that the CAA directs the federal government to establish a 
floor for standards, and that states can (and should) do more. He pointed out that several years 
ago Clark County went beyond the federal minimum in its SIP for carbon monoxide and the 
courts upheld the standard. The state, in his judgment, has an independent responsibility to 
protect its citizens and can require SCR as BART. Ms. Malone pointed out that the state is 
responding to USEPA’s regional haze rule, which is not designed to protect health. 
 
Mr. Johnson sees this as a better regulation, but not the best. Other units throughout the nation 
are required to install SCR and the state has the obligation under state law to do better, because 
the technology is there. As a ratepayer, he is willing to bear the minimal additional cost from the 
installation of the most stringent technology.  
 
Ms. Goya, speaking as a concerned citizen, reviewed the health effects of coal power plants. She 
noted that SCR is used at over 200 coal-fired units at power plants throughout the United States, 
and there is no reason Nevada should subject its population to less stringent controls than other 
states. There is no need to rely on the federal government to protect our citizens. In addition, 
Nevada has lots of potential for clean energy, and there is no need to import dirty coal creating 
serious pollution issues.  She urged a delay in moving on the proposed regulation or go for the 
higher standards. She said Chris Roller from the American Heart Association was here, but had 
to leave. Speaking for him and the American Heart Association, they believe that pollution from 
coal power plants have a direct impact on people’s heart health and increases morbidity. 
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Ms. Feldman, speaking for the Sierra Club, said that the mission of the Sierra Club is to explore, 
enjoy and protect the natural resources, the natural places on the planet. One of their priority 
campaigns nationwide is to clean up pollution from coal-fueled power plants. Because of the size 
of RGGS at 612 megawatts, it releases 4,000 tons of NOx into the air every year. She referred to a 
report called “The Toll from Coal,” which states that RGGS contributes $28 million to public 
health costs every year. She also reviewed nationwide health impacts from soot; NOx is a 
precursor to soot. She said soot or fine particulate material is responsible for 60,000 pre-mature 
deaths every year. Second rate standards and technology to clean up RGGS are just not good 
enough. SCR is used throughout the southwest, and we should expect it here. The Sierra Club is 
advocating for stricter emission limits and SCR. 
 
Ms. Cordua said that the NDEP has a responsibility to protect the environment, visibility and the 
residents of Nevada, particularly those close to the source. The BART standards proposed by the 
NDEP are not acceptable and do not meet the requirements of the CAA. Because of the Tribe’s 
proximity to RGGS, she would hope that no decisions occur before the Tribe is heard.   
 
Mr. Spotleson stated he was here to support what others have said. The NDEP needs to take a 
leadership role in addressing the issues at RGGS. There is a lot of evidence of frequent violations 
that have occurred there. They have not seen a lot of corrective actions by the NDEP, except for 
actions that allow the plant to expand and continue operation. If you continue to expose people to 
this toxic pollution, then you should put on the best control protection possible. He emphasized 
the corrective action powers the state has and asserted that EPA would follow the State’s action.  
 

Ms. Hess said the Washoe Tribe is fortunate to live in a fairly clean area, but that they do support 
their neighbor tribes.  
 
Adjournment: 

 

There being no further questions or comments, Ms. Malone adjourned the meeting at 10:41am. 
 
Respectfully submitted, 
 
 
 
 
 
Paul A. Williams  
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Testimony of Dan Galpern  

Before the Nevada Division of Environmental Protection 

April 23, 2012 
 

Good morning. I represent the Moapa Band of Paiutes and the Sierra Club.  
 
These comments apply to NDEP’s proposed state rule to limit Reid Gardner NOx pollution 
to a limit of 0.20 lb/106 Btu averaged over Reid Gardner units 1--‐3 over a 30--‐day rolling 
average, as opposed to adopting a standard 3 to 4 times more restrictive as has been 
adopted or mandated elsewhere, including recently for the San Juan Generating Station. 
 
Introduction: 

The Moapa Band of Paiutes is a federally recognized Tribe whose Reservation and center 
of living are in the shadow, within the plume, and described by summer-prevailing wind 
Roses of the RG coal‐fired power plant, its mountain of coal ash, and its edifice of 
wastewater ponds.  
 
The Tribe receives a maximum of the pollution and a minimum, at best, of benefits 
deriving from Reid Gardner. Instead, on a number of days per year, pollution from the 
facility renders impossible the traditional way of life on the Reservation. The Tribe is 
developing solar resources on the Reservation as part of its efforts to set a good example of 
the clean energy path that should be pursued by the state, the nation, and the company, 
instead of continued reliance on coal that is in dis-proportionate part responsible for the 
present environmental and public health crisis.  
 
The Sierra Club is the nation’s largest and most effective environmental organization, with 
members in Nevada and every state. Its mission includes defending the right to clean air 
and clean water of Members of the Tribe and other persons impacted by the emissions from 
Reid Gardner and other coal plants. 
 

In Re.: Prematurity 

 
As an initial matter, we note that it is premature, at best, for the state to adopt EPA’s 
presently proposed limits on NOx at this time, before the dust is settled on EPA’s proposal.  
 
The Tribe and the environmental community are presently undertaking analysis of EPA’s 
proposal, and the comment deadline for that is May 14. EPA intends to make a decision by 
July, and has committed to the Tribe that it will seriously consider its views and the 
impacts of EPA’s proposed limits.  
 
It is at best a waste of state resources for NDEP to proceed to amend the SIP pursuant to a 
proposed standard that, under the law, must be altered or that may well be challenged. We 
accordingly request that NDEP delay consideration of the SIP until the federal process is 
final.  
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In turn, the Tribe and the Sierra Club can commit to providing NDEP with substantive and 
technical comments by the end of next month. 
 
Summary of Extant Concerns Pending Additional Analysis 

 

Reserving the right to supplement after further analysis of the assumptions and 
methodology utilized by EPA in its recent BART determination, we offer several points at 
this juncture: 
 
(1) Stricter Limits are Required 

EPA’s proposal is the end result of a process that fails to appropriately account for the rate 
of pollution control that would be realized by adoption of SCR-achievable limits. It also 
fails to appropriately analyze the cost effectiveness of SCR, fails to eliminate SCR as 
BART under factors fairly contemplated by the relevant provisions of the CAA, and fails 
adequately to explain why SCR is not proposal for adoption for Reid Gardner when it has 
been mandated elsewhere. Attached as Exhibit 1 to this letter, pleased find the Aug. 11, 
2011 comments to EPA from an Environmental Consortium of which Sierra Club was a 
member. We hereby incorporate those comments as relevant here, including the expert 
technical comments to which the Consortium comments refer, and emphasize again our 
Intention to submit additional technical and legal comments by the end of May (in time For 
NDEP to reconsider its recommendation to the State Environmental Commission (SEC)). 
 
(2) The Tribe Counts 

EPA’s analysis asserts that the proposed rule “does not have direct tribal implications as 
Specified by Executive Order 13175 (65 FR 67249, November 9, 2000).” This is simply 
false, and seems intended to convey nothing but a position in preparation to litigation, 
rather than a fair reading of obligations to an community that is overburdened by the 
pollution from the polluter next door. To the extent that NDEP also subscribes to the view 
that the Tribe’s proximity to Reid Gardner warrants no attention, then NDEP will have 
adopted EPA’s proposed rule without minimal reflection of the impact of adoption upon 
persons who are so situated geographically as to bear the brunt of the too-lax standards. 
 
(3) Discretion under the law 

Even if, contrary to a plain meaning of federal law, NDEP had discretion to adopt a range 
of limits, under Nevada law NDEP still must exercise its discretion so as to “protect human 
health and safety, prevent injury to plant and animal life, prevent damage to property, and 
preserve visibility and scenic, esthetic and historic values of the State,” and otherwise fully 
utilize “reasonably available methods to prevent, reduce or control air pollution throughout 
the State of Nevada.” NRS 445B.100. Put another way, state law does not give you the 
option to require lax controls that will lead to needless injury and death where there are 
“reasonably available methods” that would effectively control smog-forming emissions and 
associated poisons from the facility.  
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To the extent, moreover, that Nevada law compels protection of the public health to a 
greater extent than the minimum required under federal law, that is consistent with the 
Structure of the CAA itself. Indeed, Congress made clear in the CAA that prevention of air 
pollution is primarily the responsibility of states. 42 USC § 7401(a)(3). This means that 
federal law sets a minimum standard, and that states may do more to protect the public 
health of their residents. Cf. 42 USC §§ 7412(d)(7), 7416, and 7515. 
 
(4) Economic Viability 

NDEP has already taken the position, in advising the SEC and public, in anticipation of the 
SEC’s June 12, 2012 scheduled hearing on the NDEP proposal, that its proposed 
regulation:  
 
“will not have an immediate or long-term adverse economic impact on the public or the 
business community. NV Energy places the costs of environmental compliance into its rate 
base. This proposed regulation was developed using cost effective technology choices 
aimed at achieving optimized environmental benefit. Therefore, the impact on the public is 
expected to be minimal. There will be no additional costs to the NDEP for enforcement of 
The proposed regulation and the regulation does not overlap, duplicate or conflict with any 
Regulations of other government agencies.”  
 
http://www.sec.nv.gov/main/hearing_0612.htm 
 
The same points would govern if NDEP determined that SCR represented BART. The 
company would not be disadvantaged, the air would be cleaner, persons on the Reservation 
and elsewhere would breath easier, and the impact on the public is expected to be minimal. 
 
Conclusion: 
EPA has acknowledged that breathing ozone reduces lung function, inflames the lining of 
the lungs, and permanently scars lung tissue. Accordingly, failure to impose the most 
stringent cost effective controls will consign persons on the Reservation and elsewhere to 
unnecessary disease and early death, as Moapa Tribal Chairman William Anderson noted 
to EPA Administrator Lisa Jackson earlier this month. William Anderson to Lisa Jackson, 
April 3, 2012, attached hereto as Exhibit 2 to this letter. The Chairman noted, that “this 
failure itself constitutes a renewed environmental injustice, one that compounds the 
damage of decades of preventable pollution imposed on my people. Alternatively, you can 
choose to act firmly to meet Congress's visibility goals with the notable co-benefit of 
protecting public health and honoring your Agency's long-standing environmental justice 
commitments.” 
 
Precisely the same considerations attach to NDEP’s decisions to amend, and how to 
amend, the SIP with respect to the Reid Gardner coal-fired power plant. Your agency may 
elect to establish firm requirements for the control of NOx (and other) pollution, and 
thereby require the company to internalize some of the costs that it now imposes on 
persons downwind of the plant through impaired health and early death. 

http://www.sec.nv.gov/main/hearing_0612.htm
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Thank you for your consideration of these remarks to which, again, we reserve the right to 
supplement by the end of May. Please let me know if you have any question about the 
position of the Moapa Band of Paiutes and the Sierra Club with respect to your proposed 
SIP revisions. 
 
 
Dan Galpern, Attorney 
Western Environmental Law Center 
1216 Lincoln Street 
Eugene, OR 97401 
(541) 359-3243 
galpern@westernlaw.org 
 
For the Moapa Band of Paiutes and the Sierra Club 
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