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A REGULATION relating to the rules of practice before the State Environmental Commission;
authorizing the Commission to conduct a prehearing conference to address certain
issues relating to a hearing before the Commission; requiring each party to a hearing
before the Commission to provide every other party to the hearing with notice of
certain witnesses and copies of certain exhibits; providing guidelines for the admission
and consideration of evidence by the Commission at a hearing; establishing the grounds
for an appeal to the Commission; requiring that a person filing a form 3 provide certain
information; authorizing the Commission to dismiss certain hearing requests and
appeals; authorizing the Commission to require the parties to a hearing to file certain
briefs; providing for the filing, service and format of briefs ordered by the Commission;
establishing the qualifications for an attorney who represents a party before the
Commission; and providing other matters properly relating thereto.

Section 1. Chapter 445B of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 and 3 of this regulation.
Sec. 2.

1.

The Commission may, upon its own motion or a motion made by a party,

conduct a prehearing conference to:
(a) Formulate, simplify or limit the issues involved in a hearing;
(b) Obtain admissions of fact or any stipulation of the parties which will avoid unnecessary
proof;
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(c) Arrange for the exchange of proposed exhibits or prepared expert testimony;
(d) Identify the witnesses and the subject matter of their expected testimony and, if
necessary, limit the number of witnesses or the scope of their testimony;
(e) Rule on any pending prehearing motions or matters;
(f) Establish a schedule for the filing of motions or the submission of briefs; or
(g) Consider any other action or procedure which may expedite the orderly conduct and
disposition of the proceedings or a settlement of the matter.
2.

Notice of a prehearing conference conducted pursuant to this section must be provided

to each party. Unless otherwise ordered and for good cause shown, the failure of a party to
attend a prehearing conference constitutes a waiver of any objection to any agreement
reached or ruling made at the conference.
3.

Any action taken or agreement reached at a prehearing conference:

(a) Must be made a part of the record;
(b) Controls the course of subsequent proceedings, unless otherwise stipulated by each
party with the consent of the Commission; and
(c) Except as otherwise provided pursuant to a stipulation entered pursuant to paragraph
(b), is binding upon all parties, including, without limitation, any person that subsequently
becomes a party to the proceedings.
Sec. 3.

1.

Except as otherwise provided by an order of the Commission, each party to a

hearing before the Commission shall, not later than 5 days before the hearing, provide to
every other party:
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(a) Notice of the identity of each person who intends to offer direct oral testimony at the
hearing; and
(b) A copy of each exhibit which the party intends to offer as evidence in support of the
party’s position.
2.

The Commission will not require any party to provide notice of the identity of any

person who intends to offer rebuttal testimony at a hearing before the Commission.
3.

If a party fails to provide:

(a) Notice of the identity of a witness pursuant to paragraph (a) of subsection 1 and such
failure results in prejudice to an opposing party, the Commission may:
(1) Refuse to allow the witness to testify; or
(2) Disregard any portion of the testimony of the witness.
(b) A copy of an exhibit pursuant to paragraph (b) of subsection 1 and such failure results
in prejudice to an opposing party, the Commission may:
(1) Refuse to admit the exhibit into evidence; or
(2) Disregard the exhibit.
4.

The Commission will not admit into evidence at a hearing any exhibit offered as

evidence until each party at the hearing is provided the opportunity to examine the exhibit.
5.

The Commission will not, at a hearing to affirm, modify or reverse an action of the

Director pursuant to NRS 444.570, 445A.605 or 445B.360, consider evidence which was not
submitted to the Department before the issuance of the decision or order which is the subject
of the appeal unless:
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(a) The Department allowed a period for public comment before the Director took the
action; and
(b) The Commission determines that reasonable cause exists for the failure of a party to
submit the evidence.
6.

The Commission may, if the basis of an appeal is an alleged irregularity in procedure

by the Department which is not reflected in the record, consider evidence concerning the
alleged irregularity in procedure.
7.

The Commission will not consider any evidence, including, without limitation, the

testimony of a witness, which:
(a) Does not have the tendency to make the existence of any fact that is of consequence to
the determination of the action more or less probable than it would be without the evidence;
and
(b) Is not directly related to the subject matter of the proceeding.
Sec. 4.
445B.875

NAC 445B.875 is hereby amended to read as follows:
1.

As used in NAC 445B.875 to 445B.899, inclusive, and sections 2 and 3 of

this regulation, unless the context otherwise requires, the words and terms defined in NAC
445B.877 to 445B.884, inclusive, have the meanings ascribed to them in those sections.
2.

The meanings ascribed to words not included in NAC 445B.877 to 445B.884, inclusive,

are in accordance with applicable sections of NAC governing air quality, water pollution or solid
waste management and of chapters 444, 445A , [and] 445B and 459 of NRS.
Sec. 5. NAC 445B.890 is hereby amended to read as follows:
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445B.890 1.

Any person [requesting] aggrieved by a final decision of the Department

may, not later than 10 days after notice of the action of the Department, appeal the decision by
filing a request for a hearing before the Commission [concerning a final decision of the
Department may do so by filing a request, within 10 days after notice of the action of the
Department,] on a form 3* with the State Environmental Commission, 901 South Stewart Street,
Suite 4001, Carson City, Nevada 89701-5249.
2.

An appeal of a final decision of the Department must be based upon one or more of the

following grounds:
(a) The final decision was in violation of any constitutional or statutory provision;
(b) The final decision was in excess of the statutory authority of the Department;
(c) The final decision was made upon unlawful procedure;
(d) The final decision was affected by other error of law;
(e) The final decision was clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or
(f) The final decision was arbitrary or capricious or characterized by abuse of discretion.
3.

A form 3* which is submitted to the Commission pursuant to subsection 1 must

include, without limitation:
(a) A statement of the legal authority and jurisdiction under which the hearing is to be
held;
(b) A reference to each paragraph of subsection 2 which provides a basis for the appeal
and a reference to each provision of law allegedly violated; and
(c) A brief and concise statement of the facts which provide the basis for the appeal.
--5-Adopted Regulation R135-11

4.

The Commission may dismiss any request for a hearing to appeal a final decision of

the Department if the person requesting the hearing fails to submit a completed form 3* with
his or her request.
*(See adopting agency for form.)
Sec. 6.
445B.891

NAC 445B.891 is hereby amended to read as follows:
1.

The Secretary of the Commission will schedule a hearing to be held within

20 days after receipt of the request for a hearing or an order to appear before the Commission [.]
unless each party to the hearing waives the right to a hearing within the 20-day period in
writing or on the record before the Commission.
2.

All of the parties must be notified by registered or certified mail of the date [thereof] of

the hearing which must be no less than 5 days after the date of notification. The notice must
include:
(a) A statement of the time, place and nature of the hearing;
(b) A statement of the legal authority and jurisdiction under which the hearing is to be held;
(c) A reference to [the particular sections] each paragraph of subsection 2 of NAC 445B.890
which provides a basis for the appeal and a reference to each provision of [NRS and NAC] law
allegedly violated; and
(d) A brief and concise statement of the [matters asserted or the issues involved.] facts which
provide the basis for the appeal.
Sec. 7.

NAC 445B.8925 is hereby amended to read as follows:
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445B.8925 1.

The Commission may, upon its motion or a motion by a party, order [briefs

to be filed before or after a hearing and shall prescribe the period during which the briefs must be
filed.
2.

Each brief must be accompanied] the parties to a hearing to file an opening brief, a

response brief and a reply brief.
2.

Except as otherwise provided by an order of the Commission, if the Commission orders

the parties to a hearing to file briefs pursuant to subsection 1:
(a) The party which requested the hearing shall file an opening brief which does not
exceed 20 pages in length.
(b) The Department and any other intervening party shall file a response brief which does
not exceed 20 pages in length.
(c) The party which requested the hearing shall file a reply brief which does not exceed 10
pages in length. The Commission will consider only those portions of the reply brief which
address directly matters or issues set forth in the response brief filed pursuant to paragraph
(b).
3.

The Commission may, upon its own motion or a motion by another party, order briefs

to be filed before or after a hearing in addition to any briefs which the Commission orders
pursuant to subsection 1.
4.

The Commission will, for each brief which is ordered pursuant to this section,

prescribe the period by which the briefs must be filed with the Commission and served on all
parties.
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5.

Except as otherwise provided by subsection 6, each brief which is filed and served

pursuant to an order of the Commission must be:
(a) Presented on white paper of standard quality and 8 1/2 inches by 11 inches in size;
(b) Typewritten or prepared in a manner that produces clear and permanent copies
equivalent in legibility to printing;
(c) In 12-point font;
(d) Double-spaced, except that descriptions of real property may be single-spaced and
quotations of more than 50 words must be indented and single-spaced;
(e) Paginated sequentially at the bottom of each page; and
(f) Accompanied by [an] a certificate or acknowledgment of service or a certificate of
mailing for all parties.
6.

A brief which is ordered by the Commission pursuant to this section may be served on

any other party by United States mail, electronic mail or facsimile.
Sec. 8.
445B.894

NAC 445B.894 is hereby amended to read as follows:
1.

Upon good cause shown, the Commission may vacate and reset the time of

hearing.
2.

Upon good cause shown, the Commission may transfer the place of hearing to a more

appropriate location, taking into consideration the convenience and fairness to the witnesses and
the parties.
3.

Unless otherwise provided by law, informal disposition may be made by all involved

parties at any time of any contested case or matter.
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4.

The Commission may, after providing notice to each party, dismiss an appeal for want

of prosecution on the motion of any party or on the motion of the Commission if the party
filing the appeal has failed to bring the appeal to hearing within 1 year after filing the appeal
with the Commission unless the parties have stipulated in writing to extend the period during
which the hearing must take place.
Sec. 9.

NAC 445B.895 is hereby amended to read as follows:

445B.895

1.

The parties may appear in person and may be represented by [counsel.] an

attorney.
2.

An attorney who represents a party before the Commission in a contested case must be

an active member of and in good standing with the State Bar of Nevada or associated with
such a member.
3.

All testimony must be given under oath and recorded verbatim pursuant to the provisions

of NAC 445B.897.
[2.] 4.

The Commission:

(a) Will determine the order of the presentation of evidence; and
(b) May limit the time and scope of the examination of witnesses and disallow repetitive
testimony.
[3.] 5.

Hearings are open to the public until such time as confidential information, within

the meaning of chapter 445A, 445B or 459 of NRS or applicable sections of this chapter or
chapter 445A or 459 of NAC, is admitted to the record, at which time the hearing will be closed.
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