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 1      THURSDAY, JULY 23, 2015, CARSON CITY, NEVADA
 2      -oOo-
 3      CHAIRMAN GANS: Good morning, everyone.  My name


 4  is Jim Gans, and I'm chairman of the State Environmental
 5  Commission.  Joining me today are two of our members of the
 6  Commission, Mr. Tom Porta, right to my immediate right, and
 7  Mark Turner, a little further to the right.  We will be your
 8  panel today for this appeal hearing.
 9      I'm going to read this into the record so we get
10  it right into the record.  I think I better quit eating
11  peanuts.  For the record, this appeal hearing is being
12  convened at 9:00 a.m. on Thursday, July 23rd, at 2015, at the
13  Brian Building, 901 South Stewart Street in Carson City,
14  Nevada, Second Floor, Tahoe Conference Room.
15      The hearing is open to the public and written
16  notice pursuant to NRS 233B and 241 was provided to the
17  effected parties, and the agenda for today's hearing was also
18  posted and made available to the parties and the public.
19  Today we will be the appeal panel for the appeal filed by
20  Save Our Smith Valley, Incorporated.
21      This appeal is in response to a March 9th, 2015,
22  decision by the Nevada Division of Environmental Protection
23  to issue a water pollution control permit to the Smith Valley
24  Dairy.  The permit authorizes the discharge of manure and
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 1  processed wastewater to land application areas in accordance
 2  with NDEP reviewed Nutrient Management Plan and also the
 3  discharge to waters of the state in the event of a storm
 4  event or a chronic rainfall event that exceeds the 25-year,
 5  24-hour storm design, provided that the facilities and their
 6  production areas are properly designed, constructed, operated
 7  and maintained to contain manure, pollutants, direct
 8  precipitation and runoff of a 25-year, 24-hour storm event.
 9      This next part is very important to us.  I want
10  to set the stage a little bit.  The SEC's role today is to
11  affirm, modify or reverse NDEP's decision to issue the water
12  pollution permit to Smith Valley Dairy.  The SEC will
13  consider the evidence and testimony heard today to determine
14  if NDEP applied all pertinent laws and did not exceed its
15  authority in doing so.
16      All evidence and testimony provided must directly
17  relate to NDEP's permit process or the permit itself because
18  those are the only evidentiary facts that the SEC panel today
19  will use to support its findings.  I'm going to read that
20  last sentence again because it's important.
21      All evidence and testimony provided must directly
22  relate to NDEP's permit process or the permit itself because
23  these are the only evidentiary facts the SEC panel will use
24  to support its findings.
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 1      So I'm asking the attorneys, all of you, to take
 2  this in consideration when you're looking at testimony,
 3  exhibits and witnesses because that's -- we have very -- we
 4  have very contained restrictions about what we entertain,
 5  what we consider, and I think you'll see that when we get
 6  into the first public comment.
 7      With that background, I would like to advise
 8  everyone here today that this proceeding is a hearing of a
 9  contested case pursuant to NRS 233B.  This hearing is a quasi
10  judicial proceeding, and we would ask everyone, including
11  members of the public to conduct themselves respectively as
12  if they were in court.
13      At this juncture, I would now like the parties to
14  appeal to introduce themselves, starting with the appellant.
15      MR. MARSHALL: Hello, I'm John Marshall.  I
16  represent the appellant, Save Our Smith Valley.
17      CHAIRMAN GANS: Thank you, John.
18      MR. JOHNSTON: Hi.  I'm Katie Armstrong with the
19  Attorney General's Office representing the Nevada Division of
20  Environmental Protection.
21      MS. FAIRBANK: Micheline Fairbank, with the
22  Attorney's General's Office, also representing the Nevada
23  Division of Environmental Protection.
24      MR. JOHNSTON: Good morning, Mr. Chairman,
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 1  Commissioners, Brad Johnston.  I represent the intervenor
 2  real party and interest Smith Valley Dairy.
 3      CHAIRMAN GANS: Thank you.  Our first item of
 4  business at this hearing is public comment.  And, again, I
 5  want to make something clear here as far as the -- how we put
 6  this thing together for what we're doing here, and we're not
 7  going to be all over the world.  We'll begin the appeal
 8  hearing today with public comments.
 9      However, if a member of the public wants to speak
10  about activities conducted by Smith Valley Dairy in general
11  or this case specifically, you'll have to hold your comments
12  until after the panel has finished its deliberations and
13  announced its decision.  Please note that no action may be
14  taken on any matter during this public comment until the
15  matter itself has been introduced on an agenda as an item for
16  possible action by the SEC.
17      Also, at my discretion, I'll limit public
18  comments to five minutes per person.
19      So is there anyone from the public under those
20  constraints who want to speak to the panel?  This is your
21  opportunity.  You'll have another opportunity at the end of
22  the hearing.
23      Please come forward.
24      MS. PRATT: Ma'am, the chair is right over there
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 1  that you can sit in.
 2      MS. HUSTLETON: This chair?
 3      MS. PRATT: Yeah, either one.
 4      MS. HUSTLETON: Donna Hustleton (phonetic).  I
 5  live in Smith Valley.
 6      CHAIRMAN GANS: Address?
 7      MS. HUSTLETON: 31 Landers, which is up the road
 8  from the dairy.  There has been some comment about the
 9  manure, and I have had an opportunity to go out there.  We
10  also had a flash flood.  I had a flash flood at my house and
11  lost part of my road.
12      MS. PRATT: Ma'am, can you hold your comments
13  until the end.
14      CHAIRMAN GANS: I think your comments are what I
15  just said.
16      MS. HUSTLETON: Okay.  Well, I wasn't sure, so I
17  wanted to make sure.
18      CHAIRMAN GANS: No, you'll have a chance at the
19  second comment.
20      MS. HUSTLETON: Okay.
21      CHAIRMAN GANS: Because now you're talking about
22  directly about what we're here for, and we don't do that
23  first comment period.
24      MS. HUSTLETON: Not first comment period, okay.
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 1  Thank you.  I wasn't sure.  I didn't understand that part of
 2  it, so I thought I better ask.
 3      CHAIRMAN GANS: That's fine.  No problem.
 4      MS. HUSTLETON: Thank you.
 5      CHAIRMAN GANS: We want to hear from you.
 6      MS. HUSTLETON: That's fine.
 7      UNIDENTIFIED SPEAKER: Can I ask for
 8  clarification?  What can people talk about?  I don't
 9  understand from what you said.
10      CHAIRMAN GANS: Okay.  In essence what we're
11  trying to tell everyone is we do not take comments from the
12  public on what we're going to deliberate on, that's just the
13  way the law sets it up.  I'm trying to set the stage for
14  that.
15      UNIDENTIFIED SPEAKER: But since we're here for
16  that, what --
17      CHAIRMAN GANS: You're here to listen to the
18  presentation and our determination, that's what you're here
19  for.
20      UNIDENTIFIED SPEAKER: Right, okay.  But for this
21  public comment part, I still don't understand what kind of a
22  comment could somebody make?  Could you give me an example?


23      CHAIRMAN GANS: I cannot.
24      UNIDENTIFIED SPEAKER: Okay.
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 1      CHAIRMAN GANS: Go ahead.
 2      MS. PRATT: What we need to ensure is that this
 3  panel remains unbias, so we need to make sure we're not
 4  having any sort of comment about the dairy, about the
 5  residents regarding their preference for or against the dairy
 6  or anything relating to the dairy because the issue is before
 7  this SEC Commission today is the dairy and the discharge
 8  department.
 9      UNIDENTIFIED SPEAKER: But for this particular
10  part of the public comment then, you can't mention the dairy?
11      MS. PRATT: Correct.
12      UNIDENTIFIED SPEAKER: So why is there a public
13  comment?
14      MS. PRATT: It's the way the statute requires it
15  to occur.
16      UNIDENTIFIED SPEAKER: Okay.  A public comment
17  period where you can't make any comment.
18      MS. PRATT: You can talk about anything else.
19      UNIDENTIFIED SPEAKER: It's a sunny day?
20      MS. PRATT: Absolutely, if you would like to
21  discuss the sun.
22      CHAIRMAN GANS: Or anything else, SEC business,
23  regulations or things we do or don't do.  We can't take
24  action on it.
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 1      UNIDENTIFIED SPEAKER: Okay.
 2      CHAIRMAN GANS: But it's very specific about how
 3  we have to conduct this hearing.
 4      UNIDENTIFIED SPEAKER: Okay.  I understand.
 5  Thank you very much.
 6      CHAIRMAN GANS: Anyone else?
 7      Okay.  Then we will be pleased to hear from you
 8  during the second comment period at the end.
 9      Okay.  With that, we will proceed to opening
10  statements.  We will proceed with the opening statement by
11  the appellant first, then the State, then the intervenor.
12      So, John, go ahead.
13      MR. MARSHALL: Thank you very much and panel
14  members.  I guess I would like to first emphasize that we
15  view this as, you know, an informal proceeding and so if at
16  any time during our presentations or witnesses, you all feel
17  like asking questions, please interrupt, ask clarifying
18  questions, and we'll do our best to try to get you the
19  information you need to make this a very important decision.
20      So what's the decision before you today, and
21  that's whether or not, as articulated by your Chairman,
22  whether or not the NDEP followed correct procedures, law and
23  had an evidentiary basis for the conclusions that they
24  reached in the permit.  In other words, to issue a permit to
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 1  this confined animal feeding operation which is, I don't know
 2  if any of you have been out to one of these CAFO's, as they
 3  are known, but it is an aggregate.  It is a very large dairy
 4  operation.
 5      So what we are extraordinarily concerned about
 6  here and what we're going to be presenting to you is the
 7  impact, potential impact of this dairy have on water and the
 8  lives and livelihood of the people in Smith Valley and
 9  particularly right around the dairy, and so what is at stake
10  here?  For Save Our Smith Valley members, it's about their
11  water supply, that's really what on one hand we're talking
12  about.  It's about an incredibly disruptive and deleterious
13  presence of the dairy and from construction through
14  operation.
15      It's about a dairy operator that, quite honestly,
16  is willing to break the law to advance profit motive which is
17  not fair to any other entity that's trying to obey the law
18  and compete.  It's also not -- it's not protective of the
19  public interest.  And speaking of the public interest, there
20  are things at stake in this hearing for both the State of
21  Nevada and for the general public.  There's a respect for
22  law, and there's also respect for our natural resources.
23      The dairy is built -- has built a facility that
24  sits right above a state wildlife management area, and we
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 1  believe the testimony will show that the design, construction
 2  and operation of that dairy cannot maintain this combination
 3  of storm water and dairy wastes, a huge amount of dairy
 4  wastes, both manure and wastewater that are stored in these
 5  ponds and that the combination of those two things, plus the
 6  siting of where it went in this depression that has high
 7  groundwater will inevitably lead to the failure of this
 8  system and will not meet the criteria that NDEP had before
 9  it.
10      There's also a couple of sub issues here that I
11  can just give you a little information about, but you know
12  one of the issues here from the briefs is there is a
13  procedural error in not issuing a NDEPS discharge permit
14  under the Clean Water Act.  So that's a federal permit
15  because this, in fact, authorized discharge to waters of not
16  only the state but the same waters are waters of the United
17  States, and so there was a procedural violation there.
18      And then lastly, there is an issue about the
19  permit with public integrity and the ability to track and
20  monitor the dairy's operations in a meaningful way, and we're
21  going to go through and show you some of the permit terms
22  that will lead not to -- it doesn't lead to a good data set
23  that is reliable, that the state can use, that the public can
24  use to make sure that if this dairy moves ahead that it can
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 1  be monitored and any enforcement can happen.
 2      Lastly, it is unfortunate but for some reason,
 3  there are circumstances in this case that effectively deny
 4  the public of a really meaningful ability to interact on this
 5  permit.  And from our briefing, you know that, and you'll
 6  hear from the testimony and from the documentary evidence
 7  that NDEP denied residents and members of the public access
 8  to public records during the permitting phase of this -- the
 9  critical permitting phase of this process.
10      At the same time, the dairy was constructing
11  their facility, of course, prior to obtaining the permit, and
12  so the net effect of these two things, combined to
13  essentially have a dairy that was constructed without any
14  real public input prior to its construction, and that we feel
15  is a direct violation of what was intended by both the public
16  record statutes and the public participation statutes that
17  govern in this case.
18      So that's our brief overview of where we're
19  going, but essentially our task to you is going to be, first,
20  testimony from neighbors and lay witnesses as to their
21  injuries and the reason why they can come before you and
22  their own personal perceptions and observations of
23  groundwater and related topics.
24      We'll have Kathy Martin, who is our expert
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 1  witness, who will testify as to why the dairy is as
 2  constructed will not be protective of groundwater, and we
 3  might have a few NDEP witnesses, as well, just to bring in
 4  some documents.
 5      But that's -- that's our case, and we look
 6  forward to establishing to you that this action or this
 7  permit needs to be remanded back to NDEP to ensure that the
 8  dairy is constructed in a way or is designed, hopefully not
 9  constructed yet, but we know it is, designed in such a way
10  that it will remain protective of state waters over the life
11  of its next 20, 25, 50, 60 years.  Thank you very much.
12      CHAIRMAN GANS: Thank you, John.
13      MS. ARMSTRONG: Good morning, Mr. Chairman, and,
14  Commissioners.  I'm Katie Armstrong, as I introduced, with
15  the Attorney General's Office, and we'll be representing the
16  Nevada Division of Environmental Protection here today which
17  we will refer to as NDEP, if that's okay with you.
18      As you know, we're here today because appellants
19  have appealed the groundwater discharge permit that was
20  issued by NDEP to the Smith Valley Dairy.
21      First, I want to give you a brief overview of the
22  permitting timeline, and this will give you a good, big
23  picture of the process that goes into a permit and the length
24  of time that goes into drafting that permit until a final


Page 16


 1  permit is issued.  And I'm going to have this on the power
 2  point up above, so you can look at the permitting timeline
 3  also.
 4      Maybe we need lights off.  Thanks, Val.  Can we
 5  see it.
 6      And, like I said, this is just a brief overview
 7  to just to give you an idea of the extensive nature of the
 8  length to bring a permit of this nature.  So in September --
 9  or September -- excuse me, September 23rd, 2013, the Smith
10  Valley Dairy submits an application to NDEP for the new
11  groundwater discharge permit.  Then from the time of that
12  date, September 2013, all the way to the actual issuance of
13  the permit, which is March 9th, 2015, over a year, NDEP works
14  closely and cooperatively with the Smith Valley Dairy.  Their
15  consultant which is named AD Professionals, we'll be
16  referring to them as AD Pros and the conduct on development
17  of the permit.
18      Then as required in statute, on December 3rd,
19  2014, NDEP notices the public hearing and the public comment
20  period.  So what I mean by that is per statute, they have to
21  notice that they are -- they have a proposed action to issue
22  this permit, and the public can comment within a certain time
23  frame, and there will be a public hearing to take public
24  comments also.  That public hearing was held on January 7th,
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 1  2015.  It was held out at Smith Valley High School.  The
 2  purpose of that -- in the evening hours.  The purpose of the
 3  NDEP holding it out there was to accommodate the citizens of
 4  Smith Valley and at that time frame so people could attend
 5  the hearing.
 6      At the public hearing, NDEP announces due to
 7  public concern that they are going to extend the public
 8  comment period an additional 21 days to January 30th, 2015.
 9  Now, under statute, NDEP is only required to allow the public
10  comment for 30 days but due to additional or due to concern
11  by the public, they extended that an additional 21 days.  So
12  they were more generous than statutorily required.
13      Then the final issuance of the permit came out on
14  March 9, 2015, and the process for that is NDEP sends out its
15  notice of decision of issuing the permit and within that
16  notice of decision, they address public comment concerns, and
17  that is the process via the statute and NDEP followed those.
18  So that just gives you a basic overview of the permitting
19  process.
20      Now I'm going to go into the burden here and the
21  standard of proof because this is appellant's case, they have
22  the burden of proving that NDEP acted in a manner that was
23  arbitrary or capricious or otherwise abused their discretion
24  in issuing this permit.  Like I said, so the appellant has
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 1  the burden of proof to prove that.
 2      Now, the proof of standard in administrative
 3  hearings is a preponderance of evidence.  Now, I'll give you
 4  the definition of that and I'll read it.  The preponderance
 5  of evidence means evidence that enables a trier of fact to
 6  determine that the existence of the contested fact is more
 7  probable than the nonexistence of a contested fact.  So,
 8  therefore, within this hearing, the appellants must prove by
 9  a preponderance of the evidence that NDEP acted arbitrarily
10  or capriciously or abused its discretion in issuing this
11  permit, and we are here today to provide testimony and show
12  you that is not the case at all.
13      The appellants have not met their burden.  They
14  have not met the burden there was any manner in which NDEP
15  acted arbitrarily or capriciously or abused their discretion.
16      I'm going to go over some of the big issues here.
17  This is not a zoning issue.  The land use is determined by
18  Lyon County, not within the jurisdiction of NDEP, not within
19  the jurisdiction of the SEC, as you know.  NDEP, also along
20  those same lines does not have the authority to determine
21  where a dairy is built, where storage ponds are built.  They
22  don't have that authority.
23      What they are concerned with, this is a
24  groundwater discharge permit and for, as Mr. Marshall talked
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 1  about, a concentrated animal feeding operation, which we will
 2  be calling it CAFO, depending on how you want to say it.
 3  What NDEP is concerned with in that permit is the storage
 4  pond and the use of that wastewater to be applied to the --
 5  to irrigate the fields and the monitoring of both of those by
 6  monitoring wells and soil sampling to make sure that certain
 7  constituents aren't too high.  That is NDEP's concerns with
 8  this permit, and the concern is to ensure the groundwater is
 9  not degraded.
10      There are certain requirements and standards that
11  every CAFO dairy permit must contain.  Everything that's
12  required by law, whether it's federal, state is contained in
13  this permit.
14      Now, the title of the permit, groundwater
15  discharge permit is a little misleading because this is a no
16  discharge permit.  The way this permit is written and the way
17  it's constructed, the ponds were designed by a Nevada
18  registered professional engineer, then reviewed by an NDEP
19  in-house registered professional engineer and then built to
20  the specifications, and what they were designed to do was to
21  contain all manure and processed wastewater, plus the
22  precipitation and run-on resulting from the 25-year, 24-hour
23  storm event.  So, as I said, there will be no discharge.  And
24  we will have testimony from NDEP staff that will explain what
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 1  is that, what is a 25-year, 24-hour storm event and how will
 2  it contain this.
 3      Second, contrary to what Mr. Marshall says, this
 4  permit does not violate the Clean Water Act and a NPDES,
 5  National Pollutant Discharge Elimination System permit did
 6  not need to be issued.  Yet, again, there is no discharge.
 7      Further -- to take that argument further, if
 8  there was a discharge, it doesn't go to waters of the United
 9  States, so we did not need an NPDES permit.  Further, if this
10  was an NPDES permit, it really wouldn't be any difference.
11  This permit that was issued is based off an NPDES permit.
12      So I want to go into a little bit about why this
13  permit exceeds all required regulations and CAFO
14  requirements.  You know, appellants claim they are concerned
15  about the water supply.  Well, the permit contains the
16  requirement for four monitoring wells, and I will take you,
17  if you can see this, it's a little hard.  I also have it on
18  one of these big boards that we can hold up.  So let me give
19  you that one for the audience.
20      This is -- this is an overview of the -- of the
21  dairy, and it shows the location of the monitoring wells.
22  Over here near the pond -- this is the north end.  Over here
23  by the pond, there's monitoring well one, two and three.  On
24  this end, there's monitoring well number four.  And the
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 1  purpose of one, two and three is to provide leak detection
 2  for the pond.
 3      So if the -- there is sampling required quarterly
 4  on these areas, and then those get sent to NDEP, and there is
 5  -- and we will go through this during testimony through the
 6  permit.  There is allowable limits for different constituents
 7  and pollutants and they test for those.  If they get past a
 8  certain limit, for example for total nitrogen, there is a
 9  response plan.  There is a seven, nine, ten milligrams per
10  liter response plan for what the dairy needs to do if the
11  sampling goes over those levels.
12      Monitoring well four is the upgrade monitoring
13  well and it's for background water quality testing.  So there
14  is sufficient monitoring wells on this property to test the
15  water and to determine if the dairy needs to put a plan in
16  place to reduce those amounts.
17      Let's see, again, the ponds that are going to be
18  containing the wastewater were designed by a Nevada
19  professional engineer, reviewed by an NDEP, a Nevada
20  professional registered engineer, and they were built to
21  those specs.
22      Within the permit is also a nutrient management
23  plan which we'll refer to an NMP.  That was prepared in
24  accordance with National Reserve Conservations Standards.
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 1  And NMP essentially is a plan which -- in which the soil
 2  supplies nutrients from that wastewater.  So the wastewater
 3  and the manure are balanced with the agronomic rates of crops
 4  being grown.
 5      The NMP also requires soil samplings in those
 6  areas and has limits on those to determine what kind of plan
 7  to use if the pollutants go too high.
 8      The permit also requires an animal mortality
 9  management plan.  It also requires a management plan for
10  nuisance control.  The wastewater storage ponds are lined
11  with 60 mil high density polyethylene, and the Smith Valley
12  Dairy has committed to storing all silage on concrete.  This
13  is a voluntary action by them and it is a very large area of
14  concrete.  I'll show you a picture of that also.
15      So this is a nice overview of the dairy.  Let's
16  see, I don't know if you want to use that too.  You can see
17  here's the storage pond.  There's where the monitoring well
18  one, two and three, like I showed you where monitoring well
19  four is up here.  This very large area is concrete that the
20  owner of the dairy poured in concern for the storage of the
21  silage.  It is an extremely large -- I don't know the exact
22  size.  It's a very large pad of concrete that he voluntarily
23  poured over concerns of storing the silage.
24      So this just gives you a nice overview of what
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 1  the dairy looks like.  These are the milking -- the milking
 2  barn and all of the corrals around it.  And over here, which
 3  we don't have pictures in here, are the land -- where the
 4  land application is going to be from the wastewater.
 5      So the testimony will also show you that during
 6  the process of drafting the permit, NDEP was more than
 7  generous than statutorily required in allowing the public to
 8  comment and to participate in the process.  They followed the
 9  statutory guidelines, and the public was given ample
10  opportunity to participate, just like with any other permit
11  that's issued by NDEP.
12      In conclusion, the appellants really present no
13  evidence that NDEP acted arbitrarily or capriciously in
14  drafting this permit and issuing this permit.  It appears to
15  be nothing more than an attack by the residents on the dairy
16  because they don't like it.  Frankly, they don't like it in
17  their backyard.  But where NDEP is concerned and where their
18  authority lies, this permit was issued and meets and exceeds
19  all regulations, standards and laws.
20      If SEC decides to remand this back to NDEP, NDEP
21  would draft the same permit.  This is -- you know, in
22  essence, if you will, the Cadillac of dairy permits.  It has
23  everything -- it far exceeds those rules and requirements.
24  There's nothing more to put in it.  So we submit today that
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 1  the appellants have not met their burden of establishing that
 2  NDEP acted arbitrarily -- in an arbitrarily manner or
 3  capriciously or abused their discretion, and we respectfully
 4  ask that you uphold the permit.
 5      And I have a couple, just take away, you know,
 6  really important points.  NDEP is statutorily obligated to
 7  issue a permit if the regulations and standards are met.
 8      The Smith Dairy Valley permit meets and exceeds
 9  the required regulations and standards and protective of the
10  waters of the state, and NDEP in no way acted arbitrarily,
11  capriciously or abused its discretion in issuing this permit.
12  So we ask that you uphold the permit.  Thank you.
13      CHAIRMAN GANS: Thank you.
14      Intervenor?
15      MR. JOHNSTON: Thank you, Mr. Chairman.  Again,
16  Brad Johnston on behalf of the intervenor, Dirk Vlot and
17  Smith Valley Dairy.  I'm not going to repeat the arguments
18  that Ms. Armstrong makes during the course of this hearing.
19  Although, it goes without saying that I join in those
20  arguments.  I just don't want to be repetitive and waste the
21  public and this panel's time by repeating the same arguments,
22  and I'll do the same as we go through witnesses and that, but
23  that doesn't not mean I don't have the same comments and I
24  don't share the same views because I do.
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 1      The appellants effectively take the position that
 2  large agriculture operations are bad.  That they inherently
 3  damage the environment, and that they are bad for rural
 4  communities.  They then point to another instance of another
 5  dairy in Washington having some groundwater issues.  And from


 6  those two points of view then say, therefore, NDEP must have
 7  acted arbitrarily and capriciously in issuing this permit,
 8  and you simply cannot connect the dots in the manner that the
 9  appellants want this panel to do.
10      What happened in Washington is another dairy.
11  It's irrelevant.  Their views on large agriculture are
12  irrelevant.  The issue here is did the evidence support the
13  issue to the permit, and the answer to that question is yes,
14  and there's no basis to second guess NDEP's analysis of this
15  permit and issuance of the permit.
16      The appellants then say, well, it was a foregone
17  conclusion that this permit was going to be issued because of
18  the sequence of events and the timing of the construction,
19  and the evidence will just not support that theory of the
20  appellant's case because if this dairy did not satisfy the
21  statutory requirements and the regulatory requirements for
22  the permit, the permit would not have been issued, and you'll
23  hear testimony to that effect.
24      The appellants really don't want the dairy and


Page 26


 1  that's what this case is about.  There's no set of regulatory
 2  requirements that if satisfied would make this dairy
 3  acceptable to the appellants, and so they are trying to find
 4  ways to block this dairy and challenge this dairy.
 5      There's a problem though.  Lyon County, this is a
 6  permitted use.  Dirk Vlot had the right to buy land and
 7  construct and operate a dairy at this location.  In addition,
 8  as Ms. Armstrong already noted, NDEP could not simply reject
 9  the application for the permit because of some concerns
10  raised by residents.  If the statutory and regulatory
11  requirements were met, which they were here, the permit had
12  to be issued.
13      And you've already heard it from Mr. Marshall and
14  his opening statement, he says, well, this dairy in its large
15  size and its operation has been very disruptive to the land
16  owners around the area.  Well, we dispute that.  More
17  importantly, that's an irrelevant issue to this panel.
18  Whether this operation is welcomed by the appellants or not
19  welcomed by the appellants doesn't focus on the issue before
20  you and that is, did NDEP do its job, and it did do its job.
21  And for that reason, there's no basis to reverse NDEP's
22  decision or remand it for any further action.
23      In fact, what you're going to see from the
24  evidence is that all of the regulatory requirements were --
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 1  minimum requirements were exceeded in this case.  That this
 2  is the state of the art dairy facility.  It's a proper
 3  location, and there is just no basis to overturn NDEP's
 4  decision in that regard.  Thank you.
 5      CHAIRMAN GANS: Okay.  Thank you very much.
 6      We'll proceed now with our presentation of the
 7  appellant's case, so you now have the floor.
 8      MR. MARSHALL: Thank you very much, and we would
 9  like to call Frank Ely.
10      Members, do you mind if I remain seated?
11  
12      FRANK ELY,
13      called as a witness on behalf of the
14      Appellants having been first duly sworn,
15      was examined and testified as follows:
16  
17      DIRECT EXAMINATION
18      BY MR. MARSHALL: 
19  Q.   Thank you.  Mr. Ely, can you state your name and
20    address for the record?
21  A.   Frank Ely, 38 Linda Way, Wellington, Nevada.
22        THE REPORTER: Can you spell your last name.
23        THE WITNESS: E-l-y, the same as Ely, Nevada.
24        MR. MARSHALL: Commissioners, we're going to be
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 1    using some exhibits that are in the various packets in front
 2    of you.  I don't know if -- it looks like you have a briefing
 3    binder.
 4        MS. PRATT: Just a real quick housekeeping, those
 5    exhibits haven't been stipulated to is my understanding, so
 6    you'll have to lay the groundwork for each of the exhibits
 7    that you would like to introduce.
 8        MR. MARSHALL: Yes, we can introduce them but
 9    whether or not they are admitted into evidence is a separate
10    question, is it not?
11        CHAIRMAN GANS: Right, so they don't have -- I've
12    instructed them not to have the exhibits that you're going to
13    be using from this black binder in front of them right now to
14    ensure that they are not looking at them ahead of time
15    because the opposing counsel may have some objections.
16        MR. MARSHALL: Yes, they can object but that's as
17    to whether or not -- I can introduce them.  They can object
18    as to whether or not they are admitted into evidence.
19        CHAIRMAN GANS: Right.
20        MR. MARSHALL: Ultimately, that's the decision --
21        MS. PRATT: Correct.
22        MR. MARSHALL: -- of the Commission.
23        MS. PRATT: Correct.
24        MR. MARSHALL: So I would like to have them -- so
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 1    you're saying I would like to have them view exhibits and
 2    then at the appropriate time when I'm either at the close or
 3    at the appropriate time, I will move the exhibits into
 4    evidence?
 5        MS. PRATT: No.  If you're going to be talking
 6    about Exhibit 1 in your binder, you should offer that as an
 7    exhibit and ask for its introduction.
 8        MR. MARSHALL: Okay.  Then -- but that's -- I
 9    have to lay groundwork with exhibits with -- with -- with
10    witnesses.  So how would you like for me to -- I can -- so
11    for example, I want to use exhibit from Exhibit 1 of the
12    intervenor's so I can have this witness testify.
13        MS. PRATT: No.
14        MR. MARSHALL: So you're ruling that I cannot use
15    exhibits that were offered, and I fully stipulate to their
16    admission.
17        MS. PRATT: Okay.  That's not what was presented
18    to us at the beginning.  So if you have stipulated to
19    exhibits, please feel free to --
20        MR. MARSHALL: Maybe we should go over those
21    stipulated exhibits.
22        MS. ARMSTRONG: Sure.
23        MR. MARSHALL: From my understanding -- why don't
24    we do them all.  So we have three binders of exhibits.  The
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 1    first binder is those white binder with exhibits offered by
 2    NDEP.
 3        MS. PRATT: Uh-huh.
 4        MR. MARSHALL: And SOS, the appellant stipulates
 5    to their admission.
 6        MS. PRATT: Okay.  That's the white binder.
 7        MR. MARSHALL: The white binder.
 8        MS. PRATT: And that one is NDEP's?
 9        MR. MARSHALL: Yes.  Then there is the white
10    binder with the spiral bound or what is that, agro bound?
11        MS. PRATT: Spiral bound.
12        MR. MARSHALL: And this is the exhibit list and
13    exhibits offered by, excuse me, the intervenor.
14        MS. PRATT: Uh-huh.
15        MR. MARSHALL: The dairy, and we stipulate to
16    their admission.
17        MS. PRATT: Okay.
18        MR. MARSHALL: Okay.  Then we have the black
19    binder.
20        MR. JOHNSTON: I don't mean to interrupt.  I just
21    want to be clear for the record.  The appellant is
22    stipulating to the admission of all of the intervenor's
23    exhibits as presented; is that right?
24        CHAIRMAN GANS: That's correct.
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 1        MR. JOHNSTON: Thank you.
 2        MS. PRATT: As well as NDEP's.
 3        MR. MARSHALL: Correct, and then there's the
 4    black binder, and unfortunately we do not have an agreement
 5    on this stack but in conversation with counsel, I believe
 6    there is and please correct me if I'm wrong, there is
 7    agreement on the following exhibits, okay?  Exhibit 10, 11,
 8    11A, 15 to 25.  Are you okay with 36?
 9        MS. ARMSTRONG: No.
10        MR. MARSHALL: And 37.
11        MS. ARMSTRONG: Is fine.
12        MR. MARSHALL: So 37 and 40.
13        CHAIRMAN GANS: Can we have -- now have agreement


14    from all three parties of the white binder, this one and this
15    one and certain numbers within the black binder which I'm
16    leaving back there.  The numbers are ten, 11, 11A, 15 to 25,
17    37 and 40.  We all are stipulating in agreement with those
18    exhibits; is that correct?
19        MR. JOHNSTON: That's correct.
20        CHAIRMAN GANS: Okay.  That's --
21        MR. JOHNSTON: Just one point of clarification,
22    there is no Exhibit Number 19 in the appellant's binder.  It
23    goes 18, 18A and then 20.
24        CHAIRMAN GANS: We noticed that.
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 1        MS. PRATT: Is that --
 2        MR. MARSHALL: That's correct.
 3        MS. PRATT: Okay.
 4        MR. MARSHALL: 19 is the picture of the dairy
 5    snow covered, bad joke.  It's nothing.  Forget about it.
 6    Trying to interject a little humor.
 7        CHAIRMAN GANS: John, for the record, I think I
 8    want the people out in the audience to know that there are no
 9    enemies in this process among any of us.  I know some of
10    these people that are in front of us.  They are good people,
11    so I don't want you to think that it's like this.  It's
12    serious, we understand that, but it's not this kind of stuff,
13    where we're just trying to beat each other down.
14        John, I really appreciate you mentioning that at
15    the beginning of this whole process also.
16        MR. MARSHALL: Okay.  So all I'm trying to do is
17    get a map in front of you to help you understand where these
18    people live and how they are effected.  So if you would open,
19    and this is the witnesses here -- if you would open --
20    there's a pullout map that looks like this, USGS 57.  You can
21    use mine, and I think it's the biggest one.  It shows Artesia
22    Lake, which is the discharge -- ultimate discharge of where
23    the discharge is authorized to go, as well as to groundwater,
24    but it also shows the dairy in green.
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 1        CHAIRMAN GANS: Let me make sure we're okay with
 2    this map; is that correct?
 3        MR. JOHNSTON: Yes.
 4        CHAIRMAN GANS: This is the map that says Smith
 5    Valley, 1957 topographic map, indicates the manmade pond, the


 6    irrigation ditch crossing the dairy property.
 7        MR. MARSHALL: Correct.
 8        CHAIRMAN GANS: We're all on the right one?
 9  Q.   (BY MR. MARSHALL:)  Okay.  And what -- just to --
10    so, Frank, could you -- Mr. Ely, could you point out on this
11    map where -- where your house is?
12  A.   The property is directly to the east and borders
13    the dairy 100 percent for like 1,200 feet.
14  Q.   Okay.
15        COMMISSIONER PORTA: So like section 23 or 26; is
16    that right?
17        THE WITNESS: Well, it would be section 26.
18    Well, I don't know, possibly it could be 23.  That's an
19    awful --
20        COMMISSIONER PORTA: Okay.  All right.  So that
21    area.
22  Q.   (BY MR. MARSHALL:)  And can you talk -- please
23    give a general description of the impact the dairy has had on
24    you?
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 1  A.   Well, is that going to make any difference here
 2    if I tell you the impact?  I think you're not going to use
 3    that.
 4  Q.   Yeah, you have to -- I mean, we have to establish
 5    that these parties have been aggrieved to have standing to
 6    bring this appeal, and so this is -- this is part of that
 7    testimony.
 8        CHAIRMAN GANS: John, why do you say that?  In
 9    light of everything we've been discussing this morning, they
10    have been aggrieved so, therefore, NDEP is wrong.
11        MR. MARSHALL: No, no, excuse me for
12    interrupting, but all I'm saying is in order to bring an
13    appeal under statute, you have to be aggrieved, and so I'm
14    laying the evidentiary foundation for why these parties are
15    injured so it gives them standing to come in front of you.
16        And so your action or the NDEP's action, excuse
17    me, was to authorize this dairy and allow it to operate in
18    effect, and so that's injuries that stem from that is the
19    reason why they can bring this appeal in front of you.  So
20    all we're trying to do is establish that, in fact, they have
21    been aggrieved in this proceeding.
22        MS. ARMSTRONG: And I'm going to object on the
23    basis of relevance.  Their injury based on the impact of the
24    dairy has no relevance to the issuance of NDEP's authority or
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 1    the SEC's authority in reviewing the issuance of the permit.
 2        CHAIRMAN GANS: John, that's where I was going.
 3    I don't see that as being relevant to what we're looking at.
 4        MR. MARSHALL: There's two issues.  I mean, I'm
 5    not saying it's relevant -- their injuries are not
 6    necessarily relevant to why the threat to groundwater exists,
 7    why the design.  I think ultimately they will be injured by
 8    that because it's -- we believe it's going to fail.
 9        But in order to bring this appeal as a separate
10    matter, not evidentiary proof of why the action was arbitrary
11    but why they are aggrieved to bring this appeal here.  So you
12    have before you, in essence, as I understand it, we have to
13    establish that we're an aggrieved party to bring this appeal,
14    and so that's why this testimony from these neighbors are
15    being offered.
16        CHAIRMAN GANS: I'm going to deny the objection
17    and let you proceed.  Just don't go too far afield here.
18        MR.  MARSHALL: That's fine.
19  Q.   If you can just briefly describe the impacts of
20    the dairy that have on you as you live right next to the
21    dairy itself?
22  A.   We live in a rural part of Smith Valley, and now
23    there's a Wal-Mart next door, that's how light it is at
24    night.  Noise 24 hours a day, traffic on a road adjacent to
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 1    our property, continuously racing up and down the road, dust,
 2    motorcycles.  They have -- now they put in a motor cross on
 3    the property.  They got motorcycles at night racing up,
 4    jumping pits.
 5  Q.   Mr. Ely, can I just have you limit your comments
 6    to the actual operation of the dairy, not the -- the other
 7    might be problematic portions of having that next to you.
 8        MS. ARMSTRONG: If I may, I'm going to object
 9    again on the basis that this has nothing to do with
10    groundwater issues or the issuance of the permit within
11    NDEP's authority.
12        MR. JOHNSTON: I would like to join that
13    objection that they are aggrieved by the fact they objected
14    to the issuance of the permit, the issuance of the permit, it
15    gives them standing to appeal.  They don't have to go any
16    further than that, and this is an end run by the appellants
17    to bring in these irrelevant issues.
18        THE WITNESS: Well, I would like to say a couple
19    of things, number one.
20        MS. ARMSTRONG: Excuse me --
21        THE WITNESS: NDEP --
22        MS. ARMSTRONG: -- they need to make a decision
23    on the objection.
24        CHAIRMAN GANS: And I'm going to go again deny
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 1    the motion, and let's go the way you're going, John.  Let's
 2    be careful how far you go.
 3  Q.   (BY MR. MARSHALL:)  I just want to caution you,
 4    Mr. Ely.
 5  A.   Why don't you ask me a question.
 6  Q.   Okay.  I will.  Actually, now I would like to, if
 7    you could talk for a minute about how long have you lived at
 8    that location?
 9  A.   15 years.
10  Q.   Okay.  And how do you get your domestic water?
11  A.   We have a domestic well on the property.
12  Q.   And are you generally familiar with how people
13    obtain their domestic water for your neighbors and in the
14    area?
15  A.   Yes, I am.
16  Q.   And how do they do that?
17  A.   With a domestic well also.
18  Q.   Okay.  And now over the last -- do you monitor
19    the depth to water in your well?
20  A.   I started five years ago monitoring it.  When we
21    first moved there, we drilled a well.  It was an artesian
22    well.  Now it's something like 15, 16 feet.
23        MS. ARMSTRONG: I'm going to object on the basis
24    of these type of issues are a division of water resource
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 1    issue, not pertinent to the permit.
 2        MR. MARSHALL: I'm going to -- if I may?
 3        CHAIRMAN GANS: Go ahead.
 4        MR. MARSHALL: One of the key issues here is
 5    depth to groundwater and the fact that the siting of the
 6    sewage pond is in a location where NDEP did not have before
 7    it evidence of either seasonal high groundwater or
 8    groundwater that one could expect in non drought condition.
 9    This entire -- this permit was issued based on basically one
10    series of wells or, excuse me, test borings that were done in
11    the middle of summer after the fourth year of drought without
12    any evidence of what's going to happen to that groundwater
13    table either seasonally or when the drought is over and
14    groundwaters going to come back up.
15        So his testimony is directly related to a well
16    that's right next to the dairy and what has happened to his
17    water levels in this period of drought.
18        CHAIRMAN GANS: I'm going to allow it.
19        Go ahead, John.
20        MR. MARSHALL: Thank you.
21  Q.   Can you briefly describe what -- how that the
22    well depth of the last four years?
23  A.   Yeah, it's been dropping a little over a foot a
24    year.


Page 39


 1  Q.   And that was --
 2        COMMISSIONER PORTA: Excuse me, dropping, can we


 3    clarify that, going down from 15 to 16?
 4        THE WITNESS: Yes.
 5        COMMISSIONER PORTA: Okay.  Thank you.
 6        MR. MARSHALL: Forgive me, Mr. Porta, but that
 7    was starting at artesian and dropping down to its current
 8    level.
 9        COMMISSIONER PORTA: Okay.
10  Q.   (BY MR. MARSHALL:)  And the dairy is also -- do
11    you know how the dairy plans to move its wastewater from its
12    storage pond to its fields?
13  A.   Yeah, they are going to move it in a pipe.
14        MS. FAIRBANK: I object.  He doesn't have
15    personal knowledge moving the water from the pond to the
16    field.
17        MR. MARSHALL: I can lay some more foundation if
18    you would like.
19        CHAIRMAN GANS: Yes, I would like.
20  Q.   (BY MR. MARSHALL:)  Have you reviewed the permits
21    and plans for this dairy?
22  A.   Yes, I have.
23  Q.   And are you familiar generally with how they plan
24    to move dairy wastewater and where it's stored, to where it's
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 1    land applied?
 2  A.   Generally speaking, yes, I do.
 3        CHAIRMAN GANS: Proceed.
 4  Q.   (BY MR. MARSHALL:)  So -- and how are they going
 5    to do that?
 6  A.   They are going to pump it out of the pond and put
 7    it in a pipeline and put it out on a pivot.  I think when
 8    they put their toilets in there, they were required to have a
 9    permit to test those toilet pipes, even though it's gravity
10    flow.
11        MS. ARMSTRONG: I'm going to object again on
12    relevance.
13        THE WITNESS: Yes, it's relevant.  If you let me
14    finish, it will be.  They put in a pipeline that's over a
15    mile long.
16        CHAIRMAN GANS: What were you going to say?
17        MS. ARMSTRONG: He's offering testimony on when
18    they put their toilets in.  I don't know if there's --
19        CHAIRMAN GANS: Yeah, there's no grounds for
20    this, John.
21        MR. MARSHALL: I can just give you an idea of
22    what he wants to testify about.
23        CHAIRMAN GANS: Proceed.  It better be on target.
24        MR. MARSHALL: Yeah, we've objected and one of
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 1    the objections in the papers --
 2        CHAIRMAN GANS: Are you testifying?
 3        MR. MARSHALL: No, I'm not.  I'm saying why this
 4    is relevant, okay?  So I'm just reviewing what we've already
 5    put forth in our briefs.  So I'm not testifying as to any
 6    fact, all right?  So what one of the points we've argued is
 7    that the pipe --
 8        MS. ARMSTRONG: I'm going to object to this.  You
 9    know, we're at a point where the line of questioning goes to
10    the witness, not testifying by the authority.
11        CHAIRMAN GANS: John, I think I don't like where
12    this is going.
13  Q.   (BY MR. MARSHALL:)  Okay.  So let's not talk
14    about the what's happening with the toilets but is there --
15    part of the pipeline that's part of this permit running next
16    to your property line?
17  A.   Yes, there is, and the pipeline, I filed a paper
18    at the hearing in Smith Valley, and then it just disappeared.
19    There's been no response from NDEP on --
20        MS. ARMSTRONG: I'm going to object that this
21    answer is not responsive to the question that was asked.
22        CHAIRMAN GANS: It's not, John.
23        MR. MARSHALL: That's fine.
24  Q.   What was your objection in that paper?
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 1  A.   The objection was it wasn't tested so the
 2    objection was the pipe was presently being investigated by
 3    the State of Nevada.
 4  Q.   So what -- when you say tested, in order to get
 5    the water, the wastewater from the pond up to the --
 6  A.   Pivot.
 7  Q.   Up to the pivot, is it under pressure?
 8  A.   It's under pressure, and it's been -- it's been
 9    put together, buried and if it leaks, there's literally
10    thousands of joints.  Those joints leak.
11        MS. ARMSTRONG: I'm going to object to this.
12    Does he have personal knowledge that these pipes --
13        CHAIRMAN GANS: John, I'm confused by this
14    personally, okay?  Are you an expert on this?
15        MR. MARSHALL: No, he's testifying -- all he's
16    doing is testifying that the -- there was a pipe pressure
17    pipe that --
18        MS. ARMSTRONG: And I'm going to --
19        MR. JOHNSTON: I object.  This is characterizing
20    things with no foundation as this is pure speculation.
21        CHAIRMAN GANS: John, I'm confused.  You jumped
22    in the middle of this, and yet I have no basis whatsoever.
23        MR. MARSHALL: That's fine.  We briefed it in our
24    papers, and I can address it in our closing argument.
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 1        CHAIRMAN GANS: Okay.
 2  Q.   (BY MR. MARSHALL:)  So quickly I would like, in
 3    the black binder, we're going to introduce, Exhibit Number
 4    38.  There are a series of photographs.
 5        MS. ARMSTRONG: We object to that.  We didn't
 6    prior stipulate to that.  There's no context for these
 7    photos.  They are not date stamped.  We don't know what they
 8    are.
 9        CHAIRMAN GANS: This is not our list.
10        MR. MARSHALL: Right, right.  So they're not on
11    your list so we're about to establish foundation for what
12    these photos are, and then the objection could be made, and
13    then you can rule on whether or not they are relevant, okay?
14  Q.   Did you take these photos that are --
15  A.   Yes, I did.
16  Q.   Okay.  And can you generally describe what they
17    are?
18  A.   They are photos of a tip loader loading a truck
19    with dirt, and then we watched the dirt be delivered down,
20    about the end of the dairy.
21  Q.   And where -- this was on the dairy property?
22  A.   On the dairy property.
23        MS. ARMSTRONG: I'm going to object to relevance.
24    I don't know how relevant pictures are of a truck on some
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 1    property are to the issuance of this permit.
 2        MR. MARSHALL: I think the relevancy if --
 3    usually I can give you an idea of where I'm going, but it
 4    seems to give people pause that I'm talking about what the
 5    purpose of the photograph is before the witness testifies to
 6    it but essentially what these people observed was the --
 7    after the permit was issued.
 8        MS. ARMSTRONG: I'm going to object to this also.
 9    This is not how the hearing should be moving.  You should be
10    questioning your witness, and he should be answering the
11    questions rather than you testifying.
12        MR. MARSHALL: Excuse me, you made a relevancy
13    objection.  So either I can establish relevancy to the
14    testimony of the witness, but we keep getting interrupted, or
15    I can give you a general idea of what the topic.
16        CHAIRMAN GANS: John, I want you to proceed, but
17    right now I see no relevancy.  You're going to have to
18    redevelop this first.
19  Q.   (BY MR. MARSHALL:)  When were these photographs
20    taken?
21  A.   Three weeks ago.
22  Q.   Okay.  And in your mind, what do these
23    photographs show?  Why are they relevant to you?
24  A.   They are relevant to me because it looks like
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 1    they are trying to move dirt from the high point part of the
 2    property which is the south end to the north end which is the
 3    low part of the property.
 4  Q.   And that's where the ponds are?
 5  A.   After we indicated to them that the water level,
 6    according to the soil survey, was six inches to three feet
 7    deep, and they removed -- before that time, they removed
 8    three to four feet of the soil which means that the water
 9    would be running out of the ground on the north end of the
10    property.  It looks like they are trying to fill in the north
11    end of the property as much as they can.
12  Q.   Okay.  That's the relevance of what we're trying
13    to establish with those photographs.
14        CHAIRMAN GANS: John, one of the other things
15    that I want to be very careful with testimony and exhibits is
16    I just heard him say that they were taken three weeks ago.
17        MR. MARSHALL: Yes.
18        CHAIRMAN GANS: NDEP didn't have this.  This is
19    information.  This is -- it's not relevant to us.  We have --
20    we have to stick with what NDEP had in front of them, what
21    they did, and I thought that's what you were going to show
22    us.  This is three weeks ago.
23        MR. MARSHALL: Okay.  That's -- you can make your
24    -- but I just want to show for example, you've been shown --
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 1    this photograph was not before the -- we can't find it in any
 2    record.  So what we're trying -- each side -- what they're
 3    trying to do is establish to you why the permit is either
 4    valid or invalid, all right, and so if you want to
 5    consistently apply whether or not -- whether or not the
 6    evidence that we're trying to present is to explain to the
 7    Commission why the permit is not adequate, then please apply
 8    that standard even handedly.
 9        So we finished with Exhibit 39, and I believe
10    there is a relevancy objection.
11        MR. JOHNSTON: I have to make the additional
12    objection there was no foundation.  Mr. Ely just speculated
13    as to what he thought was occurring at the dairy with the
14    movement of some material.  He doesn't know what the material


15    was.  He doesn't know why it was being moved.  It was pure
16    speculation on his part as to what was occurring at the
17    dairy, in addition to being irrelevant.
18        CHAIRMAN GANS: I agree with the intervenor.
19        MR. MARSHALL: Okay.  So --
20        CHAIRMAN GANS: This will not be an exhibit.
21        MR. MARSHALL: Okay.  So Exhibit Number, excuse
22    me, 39 is, I take it, not admitted into evidence?
23        CHAIRMAN GANS: That's correct.
24        MS. PRATT: You were talking about 38.
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 1        MR. MARSHALL: 38.
 2  Q.   I would like you now to turn to Exhibit 40,
 3    excuse me, 39.  We would like the exhibit, introduce
 4    Exhibit 39 and in particular 39D, which is the last
 5    photograph in the -- and, Mr. Ely, did you -- do you
 6    recognize this photograph?
 7  A.   Yeah, this is a picture taken after one of the
 8    last monsoons that came through a week or so ago and this is
 9    the --
10        CHAIRMAN GANS: Start over, please.  Start over
11    with 39, please.
12        MR. MARSHALL: 39D, please, do you want him to
13    repeat his testimony?
14        CHAIRMAN GANS: Yes.
15        MS. PRATT: Counsel, perhaps it would be best to
16    lay a foundation for all of them first and then a specific
17    one.
18        MR. MARSHALL: Only because he did not take the
19    prior exhibit.  So the only thing he's testifying to is 39D.
20        MS. PRATT: Okay.
21        CHAIRMAN GANS: Repeat your testimony, please.
22  Q.   (BY MR. MARSHALL:)  Can you repeat?  What do you
23    recognize the photograph?
24  A.   I took the photograph and it shows the runoff
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 1    running towards the pond.
 2  Q.   And this was taken from where?
 3  A.   This was taken from the dam on the property
 4    directly adjacent to the north end of their property, the
 5    Perrin Dam?
 6  Q.   The west side?
 7  A.   It's on the east side.
 8  Q.   East side, okay?
 9        MS. ARMSTRONG: And I would like to object to the
10    last one.  This was taken subsequent to the issuance of the
11    permit.  It was not used in the decision.  It was not used in
12    making the decision.  There is no context of what this is.
13        MR. MARSHALL: If I my respond?
14        CHAIRMAN GANS: Yes.
15        MR. MARSHALL: That you'll be hearing testimony
16    and demonstration that the dairy and, hence, NDEP did not
17    submit any evidence or, excuse me, any information regarding
18    the fact that the capacity of the pond and the runoff from
19    outside of the dairy.  And so what these photos demonstrate
20    is, yes, it's a recent rainstorm, but it's demonstrating that
21    water is running onto the property and directly into the --
22    into the pond.  That's what this is being offered for.
23        CHAIRMAN GANS: I'll allow it.  I will allow it.
24        MR. MARSHALL: Okay.  Then that's the end of the
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 1    testimony to Exhibit 40 -- excuse me, 39D, and I take it then
 2    is that a ruling that --
 3        CHAIRMAN GANS: Well, I want to know -- I guess
 4    what I'm asking is so what?
 5        MR. MARSHALL: I tried to explain so what, and I
 6    think that will become relevant after we go through all of
 7    our testimony, and then I will wrap it all up for you in the
 8    end to explain why the permit does not adequately contain and
 9    protect groundwater, okay?  All this is doing -- this exhibit
10    was just offered to show the pattern of drainage on the
11    dairy.
12        MS. ARMSTRONG: And I'm going to ask that you
13    defer to the admissibility of this particular one until we
14    get whoever he's talking about testify as to what this
15    picture is and what the purpose is.
16        CHAIRMAN GANS: I agree, sustained, yes.
17        MR. MARSHALL: Okay.  So 39D then is?
18        COMMISSIONER PORTA: Pending.
19        MR. MARSHALL: Pending, thank you.
20        That's all of the questions I have for you.
21        THE WITNESS: I have something to say here about
22    what the attorney said.
23        MR. JOHNSTON: Objection, there's no question to
24    the witness.
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 1        CHAIRMAN GANS: You can't do that.
 2        MR. MARSHALL: We're --
 3        THE WITNESS: Even though she's wrong?
 4        MR. MARSHALL: What you can do, Mr. Ely, is when
 5    we have the public comment period at the end, you can make a
 6    comment.  Thank you.
 7        THE WITNESS: Yep.
 8        MS. ARMSTRONG: Mr. Ely, I think we have some
 9    questions for you.
10        CHAIRMAN GANS: The State first.
11        CROSS-EXAMINATION
12        BY MS. ARMSTRONG: 
13  Q.   So, Mr. Ely, you indicated you --
14  A.   I'm hard of hearing so you'll have to --
15  Q.   Mr. Ely, you indicated you have lived in Smith
16    Valley for 15 years; is that correct?
17  A.   Roughly 15 years.
18  Q.   And where did you live before that?
19  A.   I lived in Diamond Bar, California.
20  Q.   So you moved straight from California to Smith
21    Valley, Nevada; is that correct?
22  A.   Yes, that is.
23  Q.   When you moved to Smith Valley, were you aware
24    that it's an agricultural area?
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 1  A.   Yes, I was.
 2        MR. MARSHALL: I'm going to object to this line
 3    of questioning.  I'm not sure what the relevance is, to the
 4    fact that he when and why or whether there was an
 5    agricultural area or not, it's not relevant.  I mean, one of
 6    their primary arguments is is it relevant to his credibility,
 7    to the information that he has presented.  We believe it is.
 8        CHAIRMAN GANS: Do you want to answer that?
 9        MS. ARMSTRONG: I do.  I disagree.  Mr. Marshall
10    brought that line of questioning in and it was allowed to
11    talk about him living in an agricultural area and what it's
12    like to live next to a dairy.
13        CHAIRMAN GANS: Sustained.  Go ahead.
14  Q.   (BY MS. ARMSTRONG:)  To your knowledge, are there
15    other dairies in the area?
16  A.   Yes, I'm aware of other dairies in the area.
17  Q.   Okay.  Did you attend the public hearing held by
18    NDEP on January 7, 2015?
19  A.   Yes, I did.
20  Q.   And did you provide public comment?
21  A.   Yes, I did.
22        MR. MARSHALL: I'm going to object again.  This
23    is outside any questions I asked him, so it's outside the
24    direct examination.  If she wants to --
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 1        MS. PRATT: In an administrative proceeding, they
 2    can go outside of the questions asked on direct.
 3        MR. MARSHALL: Okay.
 4  Q.   (BY MS. ARMSTRONG:)  So I'll proceed.  Did you
 5    say you provided public comment at that --
 6  A.   Yes, ma'am.
 7  Q.   Did you also provide public comment in the form
 8    of written comments?
 9  A.   Yes, ma'am.
10  Q.   Okay.  I'm going to point you to NDEP's Exhibit
11    Number 20, in the big white binder.  This big one,
12    Exhibit 20.  You can hold that however you want.  Will you
13    take a look at that document.  Are you familiar with that
14    document?
15  A.   Yes.
16  Q.   Can you tell me what it is, what the title of it
17    is on the first page?
18        MR. MARSHALL: I'm going to object again.  This
19    is one of the reasons why there is this general rule in
20    trials about going outside of a cross-examination is that in
21    general, it is our obligation to present the case to you and
22    we do that in a particular way, and what counsel is now
23    trying to do is present her case through this witness.  She's
24    more than welcome to call this witness during their case, but
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 1    this is not cross-examination.  This is presentation of what
 2    she believes her case to be as she stated in her opening
 3    statement.  It is not a cross-examination of this witness
 4    from what he testified to.
 5        So if they want to ask questions about whether he
 6    had the ability to comment, which is one of their points on
 7    the main case, she can do that later, but it shouldn't be
 8    allowed during cross-examination during the presentation of
 9    our case.
10        CHAIRMAN GANS: I agree.
11        MS. ARMSTRONG: Okay.  I'll rephrase the
12    question.
13  Q.   We do not have to look at Exhibit 20.  So you had
14    indicated you attended the public hearing held by NDEP?
15  A.   Yes, ma'am.
16  Q.   And you provided public comment?
17  A.   Yes, ma'am.
18  Q.   And did NDEP address your public comments?
19  A.   No, they did not.
20        MR. MARSHALL: Your Honor --
21        THE WITNESS: No, they did not.
22        MR. MARSHALL: This is, again, not relevant to
23    the direct.
24        CHAIRMAN GANS: You're fine, John.  Sustained.
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 1  Q.   (BY MS. ARMSTRONG:)  Okay.  A couple of more
 2    questions.  Mr. Ely, are you a licensed engineer?
 3  A.   No, but I know which way water runs.
 4  Q.   Okay.  Do you have -- do you have any training
 5    that allows you to review and interpret engineering?
 6  A.   Like I said, I know water runs downhill.  I know
 7    my property is higher than the dairy property.
 8        MS. ARMSTRONG: I would object that it's
 9    nonresponsive.
10        CHAIRMAN GANS: Strike.
11        MS. ARMSTRONG: I have no further questions.
12        MR. JOHNSTON: Briefly, Mr. Chairman.
13        CROSS-EXAMINATION
14        BY MR. JOHNSTON: 
15  Q.   Mr. Ely, do you have any experience running a
16    dairy?
17  A.   Pardon?
18  Q.   Do you have any experience running a dairy?
19  A.   No, I don't.
20  Q.   Okay.  So when you observe things at the dairy,
21    you have no knowledge as to what the dairy is doing as part
22    of its operations, do you?
23  A.   That's true.
24  Q.   And if this dairy meets all regulatory
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 1    requirements required for our CAFO permit, the permitted
 2    issue here, you're still opposed to the dairy, are you not?
 3        MR. MARSHALL: I'm going to object.
 4        THE WITNESS: I oppose the dairy for reasons that
 5    are not in the permit.
 6        MR. MARSHALL: So my objection is this, before he
 7    answered was that's irrelevant to whether or not an
 8    individual doesn't want a dairy in their backyard.  It is not
 9    relevant to the matters before you today.
10        CHAIRMAN GANS: That's correct.  I sustain that.
11        MR. JOHNSTON: I have nothing further,
12    Mr. Chairman.
13        CHAIRMAN GANS: Okay.  That's it.
14        MR. MARSHALL: Can the witness be excused?
15        CHAIRMAN GANS: Yes.  Wait just a moment, please.
16    If the Commission -- if the panel has any questions of
17    Mr. Ely?  No.
18        Now you are completed.  Thank you, Mr. Ely.
19        (Witness excused.)
20        MR. MARSHALL: Okay.
21        MS. ARMSTRONG: Can we reserve the right to call
22    him as a rebuttal witness?
23        CHAIRMAN GANS: That's something I want to make
24    sure that all witnesses understand.  I know it may be
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 1    inconvenient, but we need all witnesses to stay because we
 2    still have the possibilities of rebuttal and recalling these
 3    witnesses, so I'm asking all witnesses to please stay with
 4    us.
 5        MR. MARSHALL: We would like to call Kim Gattuso,
 6    please.
 7    
 8        KIM GATTUSO,
 9        called as a witness on behalf of the
10        Appellant having been first duly sworn,
11        was examined and testified as follows:
12    
13        DIRECT EXAMINATION
14        BY MR. MARSHALL: 
15  Q.   Can you identify yourself for the record, please,
16    your name and your address?
17  A.   My name is Kim Gattuso.  My address is 105
18    Honeywell Lane in Wellington.
19  Q.   And using, again, our big map from the -- just to
20    give you some idea, can you generally describe where that is
21    and where if you can --
22  A.   If you see these two little dots to the west of
23    the dairy, about 150 feet from my front door is where the
24    animals are located.
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 1  Q.   So that's on the west side?
 2  A.   I am on the west side and across Honeywell Lane
 3    directly.
 4  Q.   Okay.
 5        CHAIRMAN GANS: Say it again, please.  Say it
 6    again, please.
 7        THE WITNESS: I am on the west side, directly
 8    across the street from 40 Honeywell Lane, with my front door
 9    being 150 feet roughly from the actual enclosure of the
10    animals.
11        CHAIRMAN GANS: So that's probably Number 22 or
12    27 square on here?
13        COMMISSIONER PORTA: Yes.
14        THE WITNESS: Yes, it's right at the -- at the
15    bottom of 22 and the top of 27.  You can see some little
16    black dots right by the outline there.
17        COMMISSIONER PORTA: Can you spell your last
18    name.
19        THE WITNESS: G-a-t-t-u-s-o.
20        COMMISSIONER PORTA: Thank you.
21  Q.   (BY MR. MARSHALL:)  Ms. Gattuso, can you briefly
22    describe your personal history with that residence, when you
23    moved, when you purchased the house, et cetera?
24  A.   I arrived on my property with a moving van on
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 1    July the 4th, 1995, so I have been there just over 20 years.
 2  Q.   Okay.  And can you -- being that you live right
 3    across from the dairy, can you briefly describe some of the
 4    impacts that have -- you have incurred as a result of the
 5    dairy?
 6  A.   Well, I'm constrained, I believe, by saying much
 7    except that the water issue for me is -- is huge.  My well is
 8    very very close and because I've done so much research on
 9    what these things are and what they do to water, I am -- I am
10    going --
11        MS. FAIRBANK: Objection, as to going outside the
12    research she has, unless she's an expert to be able to
13    testify as to that resource.
14        THE WITNESS: I'll retract.
15        MR. MARSHALL: No, all she's doing is testifying
16    to her fears and concerns.  We're not saying she's an expert.
17    She's just testifying as to in her mind what are the impacts
18    to her.  We're not offering it as expert testimony, and so
19    it's just she's articulating her fear about water quality and
20    the fact that her wells and river near the dairy.
21        CHAIRMAN GANS: Denied.  Go ahead.
22  Q.   (BY MR. MARSHALL:)  Okay.  And now I think you
23    heard -- did you hear the testimony of Mr. Ely?
24  A.   Yes.
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 1  Q.   And would you say that the impacts he described
 2    are generally you have suffered those same?
 3  A.   There are some of the shared impacts, yes, they
 4    are.
 5  Q.   And were there any different that you
 6    particularly wanted to add?
 7  A.   Yes, I have had at this time so far and I do have
 8    a dash cam on my car.  Now whenever I have to leave my
 9    driveway or come back into it, I'm recording everything and
10    it is time and date stamped.
11        THE REPORTER: It is what?
12        THE WITNESS: Time and date stamped.
13        MS. FAIRBANK: Objection to relevance.
14        CHAIRMAN GANS: John, what's the relevancy here?
15  Q.   (BY MR. MARSHALL:)  Can you -- I would like to
16    turn now to Exhibit 39, so black binder, 39 and Exhibits 39A,
17    B and C.  Can you look through those photographs, please, and
18    tell me if you recognize those, the first three.
19  A.   The first three I took those photos.
20  Q.   And where?
21  A.   On July the 5th of this year, after 6:00 p.m.,
22    and the reason that I know this is because I have been on the
23    fire department as a firefighter and EMT for 20 years.  We
24    were paged out to a property to the east, and we had been
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 1    having a severe thunderstorm with heavy rainfall which washed


 2    out other roads in -- in the general area with mudslides, et
 3    cetera, et cetera.
 4  Q.   Can you in particular look at 39C?
 5  A.   Yes.
 6  Q.   Can you describe what that picture shows, please?
 7  A.   That picture was taken from the northeast end by
 8    the Peter's residence at an access road, and I was very
 9    careful not to go onto the property, I might add.  This is
10    during the rainstorm, and it shows the water that is pooling,
11    and I'm not sure that it showed it particularly but the water
12    is flowing from the south to the north.
13        MS. FAIRBANK: We would object on the basis that
14    this is a subsequent photograph with respect to storm water
15    which is not necessarily pertinent to the specific permit as
16    issued.  There's been no foundation established as to how
17    this particular photograph demonstrates any violation of the
18    permit or any other type of issue with respect to the actual
19    issuance of the permit.  And so on the basis that I don't
20    believe that it's relevant, and I believe that it's going far
21    beyond the scope of admissible evidence in this particular
22    matter, particularly with the testimony as to non admitted
23    photographs.
24        MR. MARSHALL: So I think this one should be
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 1    treated just like you did the other ones, we will get to.  I
 2    mean, these are photographs showing water flowing from off
 3    the property onto the property during a rainstorm, heavy
 4    rainstorm event.  You can -- we will describe to you the
 5    contents of the permit that established --
 6        MS. FAIRBANK: Counsel is perfectly --
 7        MR. MARSHALL: If I can make my response.
 8        MS. FAIRBANK: He's testifying.
 9        MR. MARSHALL: That that is relevant to the
10    adequacy of the storm water systems that were combined with
11    the wastewater systems in this permit, and so that's one of
12    the crux issue.
13        So if you want to -- as with Exhibit 39D, the
14    last photograph showing the same things, that if you want to
15    withhold judgment on whether or not we can establish the
16    actual flow of water from an actual event, that's fine with
17    us, but all she's doing is testifying as to what the
18    photograph shows, when it was taken and by whom, to lay a
19    foundation on just the facts of that photograph.
20        MS. FAIRBANK: And to the extent that counsel is
21    testifying, I would move to strike his testimony.  He is
22    welcome to go ahead and introduce that evidence through a
23    subsequent witness.
24        CHAIRMAN GANS: Okay.  So we'll put this down as
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 1    pending, just like we did on 39D.  This is 39A, B, C.
 2        MR. MARSHALL: Correct.
 3        CHAIRMAN GANS: And it's pending.
 4        MR. MARSHALL: Thank you.  That's all of the
 5    questions I have for Ms. Gattuso.
 6        CHAIRMAN GANS: The State, any cross?
 7        MS. FAIRBANK: Yes.
 8        CROSS-EXAMINATION
 9        BY MS. FAIRBANK: 
10  Q.   And was it Ms. Gattuso?
11  A.   Yes.
12  Q.   And prior to moving to Smith Valley, where was
13    your residence?
14  A.   My residence was in Ridge Crest, California.
15    However, that was not my state of record.
16  Q.   And moving to Smith Valley, did you recognize
17    that that was an agricultural area?
18        MR. MARSHALL: I'm going to object again, same
19    basis as to the questions to Mr. Ely, as to whether or not
20    their motivation to come or what they recognize Smith Valley
21    to be at that point is irrelevant to the testimony that was
22    offered here on direct examination.
23        CHAIRMAN GANS: I'm going to deny it.  Continue.
24  Q.   (BY MS. FAIRBANK:)  Go ahead and answer the
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 1    question, please.
 2  A.   Coming from a somewhat agricultural area, I
 3    understood what agricultural is.  I do not consider this
 4    dairy to be an agricultural operation.
 5        MS. FAIRBANK: I'm going to move to strike.
 6    Thank you.  No further questions.
 7        CHAIRMAN GANS: Intervenor?
 8        MR. JOHNSTON: Thank you, Mr. Chairman.
 9        CROSS-EXAMINATION
10        BY MR. JOHNSTON: 
11  Q.   Ms. Gattuso, you have a domestic well at your
12    property; is that correct?
13  A.   I do.
14  Q.   Was it there when you moved?
15  A.   It was.
16  Q.   How deep is it?
17  A.   I don't remember how deep my well is.
18  Q.   When was the last time you tested the quality of
19    the water in that well?
20  A.   I tested the quality of that water in that well
21    approximately three months ago.
22  Q.   And prior to that?
23  A.   Prior to that was approximately right -- the well
24    testing that we did when purchasing the property.


Page 64


 1  Q.   So you had the property for approximately
 2    20 years from the time you purchased it until three months
 3    ago and you never tested the quality of your well water?
 4  A.   I had no reason to think there was an issue.
 5  Q.   I appreciate that, but the answer to my question
 6    is, no, you did not?
 7  A.   I did not.
 8        MR. JOHNSTON: I have nothing further,
 9    Mr. Chairman.
10        CHAIRMAN GANS: Commissioners?
11        EXAMINATION
12        BY COMMISSIONER PORTA: 
13  Q.   Just one question.  Do you know -- Mr. Ely
14    testified about the depth of his well.  Do you know the depth
15    of your well water?
16  A.   Approximately 200 feet.
17  Q.   I mean the water level?
18  A.   At this time no.
19  Q.   Okay.
20  A.   I have not had that tested yet.
21  Q.   All right.  Thank you.
22  A.   I do have the level in 1995, however, and that
23    was at seven feet below grade.
24  Q.   Thank you.
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 1        CHAIRMAN GANS: Mark?
 2        EXAMINATION
 3        BY COMMISSIONER TURNER: 
 4  Q.   Do you now own or have you ever owned livestock
 5    and kept them on your property?
 6  A.   I do.
 7  Q.   And how many head of livestock?
 8  A.   I have three head.
 9  Q.   Horses?
10  A.   Yes.
11  Q.   Thank you.
12        CHAIRMAN GANS: Okay.  Mr. Marshall?
13        MR. MARSHALL: Can the witness be excused?
14        CHAIRMAN GANS: Pardon?
15        MR. MARSHALL: Can the witness be excused?
16        CHAIRMAN GANS: Yes, please.
17        (Witness excused.)
18        MR. MARSHALL: We would like now to call Marshall
19    Todd.
20    
21        MARSHALL TODD,
22        called as a witness on behalf of the
23        Appellant having been first duly sworn,
24        was examined and testified as follows:
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 1        DIRECT EXAMINATION
 2        BY MR. MARSHALL: 
 3  Q.   Can you please state your name for the record and
 4    your address?
 5  A.   Marshall Todd, 25 Linda Way, Wellington.
 6  Q.   Okay.  And, again, using our long exhibit here,
 7    can you identify just your approximate house location
 8    vis-a-vis the dairy?
 9  A.   I believe I'm in 26.  I'm directly -- I'm on the
10    south side of Linda Way, directly across from the Elys, not
11    directly across, just slightly east.
12  Q.   And how far away from the dairy are you?
13  A.   Approximately -- from the dairy property, it's
14    approximately 600 feet from the actual milking barn and that
15    sort of thing.  It's a little further than that.
16  Q.   Now, you heard -- were you here to hear the
17    testimony of Frank Ely and Kim Gattuso?
18  A.   I was.
19  Q.   And did you hear their testimony how the dairy
20    impacted them?
21  A.   I did.
22  Q.   And in general, are those -- would you say those
23    are the same impacts to you?
24  A.   They are.
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 1  Q.   And was there anything else you wanted to add
 2    about how the dairy might specifically impact you and your
 3    location?
 4  A.   Well, they covered it.  I mean, it's -- you know,
 5    the noise and the noise, the odors, the blowing dust, the
 6    lights.
 7  Q.   Okay.  Now, were you aware of the dairy's
 8    application to NDEP?
 9  A.   I was.
10  Q.   And did you attempt to view the files at NDEP?
11  A.   I did.
12  Q.   And can you briefly describe your experience at
13    NDEP trying to view the application file for the Smith Valley
14    Dairy?
15  A.   I went to NDEP on two separate occasions, and I
16    met with Vicky Reid.  She was very cordial.  She was --
17    explained what was going on.  But as far as seeing the
18    permit, I was told that it wasn't done yet and that when it
19    was completed, we would have an opportunity to look at it and
20    comment on it.
21  Q.   Did you also ask to see the file, the supporting
22    documents?
23  A.   I did.
24  Q.   Were you allowed to see those?
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 1  A.   No, I was told that they weren't done with it
 2    yet, and I would get a chance to look at it when -- when the
 3    comment period was open.  Not being familiar with Nevada law,


 4    I didn't know I could have thrown a fit and looked at it, but
 5    I didn't know that and so I didn't.
 6  Q.   Thank you very much.
 7        That's all of the questions we have for Mr. Todd.
 8        CHAIRMAN GANS: The State?
 9        MS. ARMSTRONG: Yes.
10        CROSS-EXAMINATION
11        BY MS. ARMSTRONG: 
12  Q.   Mr. Todd, how long have you lived in Smith
13    Valley?
14  A.   Two years and eight months.
15  Q.   And where did you move from?
16  A.   Reno.
17  Q.   And when you moved to Smith Valley, were you
18    aware that it was an agricultural?
19  A.   I was.
20  Q.   And you testified that you went to the public
21    comment or the public hearing that NDEP held in Smith Valley?


22  A.   I did.
23  Q.   And did you provide --
24  A.   I did.
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 1  Q.   -- public comment?
 2        MR. MARSHALL: Let her finish the question.
 3  A.   Oh, I'm sorry.  I did.
 4        MS. ARMSTRONG: What did you say, Mr. Marshall?
 5        MR. MARSHALL: I said -- I asked him to let you
 6    finish your question.
 7        MS. ARMSTRONG: Oh, got you.
 8        MR. MARSHALL: Before he answered.
 9  Q.   (BY MS. ARMSTRONG:)  So I am going to refer you
10    to Exhibit Number 20 in that white binder.  Take a minute to
11    look at that.  Are you on Exhibit 20?
12  A.   Yes, I'm familiar with this document.  I have it
13    at home.
14  Q.   Okay.  And what is the name of it on the top?
15    What does it say?
16  A.   It says responses to comments received during the
17    public hearing, January 7, 2015.  Comments received via hand
18    delivered mail and e-mail during public comment.
19  Q.   I think you're on the wrong page, the first page.
20  A.   The first page, okay.  Notice of the saving
21    groundwater pollution control permit?
22  Q.   Okay.  And if I can direct you -- if I can direct
23    you to page two, it appears that you had commented during the
24    public comment regarding the concern for the construction
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 1    prior to work permit; is that correct?
 2  A.   That's correct.
 3  Q.   And then below that, did NDEP respond to you?
 4  A.   I'm sorry?
 5  Q.   Right below that, it talks about NDEP -- it says
 6    that NDEP responded to you.
 7  A.   Oh, their response, okay.
 8        MR. MARSHALL: I'm going to object.  I'm not
 9    certain what she's asking.  It's clear from the document that
10    NDEP responded.  I'm not certain what the question.
11        MS. ARMSTRONG: I think the question is did NDEP
12    respond to your concern?
13        MR. MARSHALL: So, again, if the question -- it's
14    not -- this witness on our direct examination did not testify
15    as to whether or not he felt the adequacy or NDEP's response
16    was adequate to this comment that he made.  We're not raising
17    that.  Mr. Ely is not raising that -- did not raise that in
18    his direct examination nor did the question whether or not
19    the response is adequate or not is a question of law because
20    you look at the comment and you look at the response, his
21    opinion about that is not relevant to that inquiry.
22        CHAIRMAN GANS: Sustained.
23  Q.   (BY MS. ARMSTRONG:)  Okay.  So you did say that
24    NDEP responded to your concern?
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 1        MR. MARSHALL: I'm going to object.  That's my
 2    same objection to that same question.
 3        MS. ARMSTRONG: I'll move on.
 4  Q.   If you can go to page three, number three, it
 5    indicates that you had comment regarding inaccurate and
 6    incomplete information and insufficient access to the public
 7    file; is that correct?
 8  A.   Correct.
 9  Q.   Okay.  And did NDEP provide a response to that?
10  A.   They did.
11  Q.   And what was the response?
12  A.   The response was after request by representative
13    -- is that what you're talking about?
14  Q.   Yeah.
15  A.   Okay.  Save Our Smith Valley request for copy of
16    the permit filed, a request or arrange with an outside
17    service to copy the file.
18        MR. MARSHALL: Just slow down you're reading so
19    the court reporter can follow.
20        THE WITNESS: Oh, I'm sorry.  Some double sided
21    pages, not properly copied by the company.
22  Q.   (BY MS. ARMSTRONG:)  Did you ultimately receive
23    the documents that you had requested?
24  A.   We ultimately received the documents.
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 1  Q.   Okay.  No further questions.
 2        CHAIRMAN GANS: Intervenor?
 3        CROSS-EXAMINATION
 4        BY MR. JOHNSTON: 
 5  Q.   Mr. Todd, you just testified that you ultimately
 6    did receive the documents you requested.  Just for
 7    clarification, you received those documents during the public
 8    comment period; is that correct?
 9  A.   It was during the delayed period after the
10    public -- yeah, during the period set aside for public
11    comment.
12  Q.   Right, and that's my question is all of the
13    information you requested with respect to this permit file
14    was provided to you during the public comment period,
15    correct?
16  A.   We actually got an extension because we didn't
17    have it all.
18  Q.   I appreciate that but that goes -- but what I'm
19    saying is before the public comment period closed, you had
20    all of the information you requested; is that right?
21  A.   Yes, sir.
22  Q.   And so when you testified previously about not
23    being provided the file for the permit, that was even before
24    the public comment period opened; is that right?
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 1  A.   No, sir, you're confused.  What I testified to
 2    was when I went into NDEP --
 3  Q.   Yes.
 4  A.   -- during the process of the -- of the permit
 5    application that I was not allowed to see the file.
 6  Q.   But there is a specific public comment period and
 7    that public comment period opened in December 2014.  Your
 8    visits to NDEP predated that public comment period, right?
 9  A.   That's correct.
10  Q.   And you couldn't see the permit at that point in
11    time because it hadn't been issued and wasn't issued until
12    March of 2015, right?
13  A.   I wasn't asking to see the permit.  I was asking
14    to see the progress being made on the permit.
15  Q.   I thought I understood your direct testimony that
16    you requested to see the permit, then you requested to see
17    the file.  If I misunderstood your testimony, I apologize,
18    but I think you clarified it for me that you did receive the
19    entire permit file prior to close of the public comment
20    period.
21  A.   We did.
22  Q.   Thank you.  Nothing further.
23        CHAIRMAN GANS: Commissioners?
24    
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 1        EXAMINATION
 2        BY COMMISSIONER TURNER: 
 3  Q.   Sir, do you keep animals on your property?
 4  A.   I have from time to time.  I don't have any there
 5    currently.  I've had as many as six horses on the property.
 6  Q.   Do you share a common boundary with the dairy?
 7  A.   I do not.
 8  Q.   Are you separate?
 9  A.   I do not.  There is one lot between me and the
10    dairy's boundary.
11  Q.   And how do you dispose of the waste from the
12    animals that you kept on your property?
13  A.   I usually -- I have a pit and I burn it once or
14    twice a year.
15  Q.   Thank you.
16        MR. MARSHALL: I have one question on redirect.
17        CHAIRMAN GANS: Redirect?
18        REDIRECT EXAMINATION
19        BY MR. MARSHALL: 
20  Q.   Mr. Todd, did you receive the documents before or
21    after the dairy was constructed?
22  A.   After.
23  Q.   Thank you.  I have no other questions.
24        CHAIRMAN GANS: Witness is excused?
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 1        MR. MARSHALL: Yes.
 2        THE WITNESS: Thank you.
 3        (Witness excused.)
 4        MR. MARSHALL: Okay.  We would like to call Kathy
 5    J. Martin.
 6    
 7        KATHY J. MARTIN,
 8        called as a witness on behalf of the
 9        Appellant having been first duly sworn,
10        was examined and testified as follows:
11    
12        MR. MARSHALL: We're probably going to need about
13    an hour and a half.
14        CHAIRMAN GANS: That's fine with me.  Are you
15    ready for a break now?
16        MR. MARSHALL: I'm just -- if you think it's
17    appropriate now.  We've been going for an hour and a half.
18        CHAIRMAN GANS: Okay.  Gentlemen, are you ready
19    for a break?
20        We'll take a break now.
21        MR. MARSHALL: Okay.
22        CHAIRMAN GANS: How much time do you need?
23        MR. MARSHALL: Ten minutes.
24        CHAIRMAN GANS: Ten minutes is great.  We'll
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 1    reconvene at a quarter until 11:00.
 2        (Whereupon, a brief recess was taken.)
 3        CHAIRMAN GANS: We'll reconvene.  It is 20
 4    minutes -- excuse me, ten minutes to 11:00.  I think, Mr.
 5    Marshall, you just called the witness, and the witness has
 6    been sworn or not?
 7        THE REPORTER: She has been sworn.
 8        CHAIRMAN GANS: Okay.
 9        DIRECT EXAMINATION
10        BY MR. MARSHALL: 
11  Q.   Ms. Martin, can you give your name full name for
12    the record and where you live.
13  A.   Sure, my name is Kathy with a K Jean Martin, and
14    I live at 3122 Tall Oaks Circle, Norman, Oklahoma.
15  Q.   And for the Commissioners' benefit, we're going
16    to be working first with our Exhibit 36, which I would like
17    to introduce, which is Ms. Martin's CV and testimony record?
18        CHAIRMAN GANS: Has that been stipulated?
19        MS. FAIRBANK: No, it has not been stipulated.
20        CHAIRMAN GANS: Okay.
21        MR. MARSHALL: Ms. Martin, can you please look at
22    this document and tell me whether you recognize it and if you
23    prepared it?
24  A.   Yes, I recognize the document and, yes, I


Min-U-Script® Capitol Reporters
775-882-5322


(19) Pages 73 - 76







State Environmental Commission -- Appeal of Groundwater 
Pollution Control, Permit NS2014502, Smith Valley Dairy


Hearing
July 23, 2015


Page 77


 1    prepared it.
 2  Q.   Okay.  Can you generally describe your
 3    educational background, please.
 4  A.   Sure.  I have a bachelor's degree in petroleum
 5    engineering from the University of Oklahoma, and then I
 6    continued on and got a master's degree in civil engineering
 7    also from University of Oklahoma, and then I have 50 hours of
 8    graduate course work beyond my masters degree in civil
 9    engineering and chemical engineering course work.
10  Q.   And have you also taken continuing education
11    classes?
12  A.   I took continuing education classes as a part of
13    my tenure with the Oklahoma Water Resources Board and the
14    department of environmental quality, and I also do continuing
15    education as a part of my professional engineering licensing
16    requirements.
17  Q.   Can you describe your work experience, please?
18  A.   Sure.  I started out at a grad school or in grad
19    school, I started working for the Oklahoma Water Resources
20    Board which at the time was responsible for permitting NPDES
21    permits and state non discharge permits for the State of
22    Oklahoma, and I was hired in the water quality division as a
23    permanent engineer.
24        While I was in graduate school, they paid me to
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 1    research liners, clay liners, surface impoundment
 2    construction, pollutant in groundwater in anticipation of
 3    hiring me to draft the rules and regulations for the State of
 4    Oklahoma for non discharging permits, which I did.
 5        And once I was working full time, my other
 6    responsibilities in Oklahoma were to be the project officer
 7    of the Tar Creek Superfund site which is the Superfund site
 8    in the nation, the largest lead and zinc mine in the U.S.,
 9    and I was in charge of a 50-square-mile groundwater
10    monitoring program that the USGS did for us under contract.
11        And I was also responsible for drafting the rules
12    and regulations for surface impoundment and land application
13    of industrial wastewater, which I did with a rule committee
14    and those were presented to the state legislature and made
15    into law.
16        After that, then I was in charge of writing all
17    of the non discharging permits for Oklahoma for industrial
18    wastewater, and I was put in charge of closing out any
19    industrial impoundments that either were causing pollution or
20    the company wanted to close out the impoundments.  So I was
21    in charge of a little over one dozen major closure which
22    would be looking at groundwater pollution and looking at
23    whether or not the waste needed to be excavated and removed,
24    if they could put a plastic cap or whatever of that nature.


Page 79


 1  Q.   Can I just intervene.  You said non discharge
 2    permits.  Can you please maybe provide a little more
 3    explanation for the Commission members what you meant by non


 4    discharge permit?
 5  A.   Sure.  In the State of Oklahoma, you would have
 6    discharge permits for industrial wastewater, municipal
 7    wastewater, et cetera.  At the time, I worked with the water
 8    board.  They had the authority to -- it was 30 engineers.
 9    They had the authority to write permits specifically for non
10    hazardous industrial wastewater.  The remainder of
11    environmental permitting at that time was done at the
12    department of health.
13        And so when I worked there from 1989 to '93, that
14    was the purview of the water resources board.  And from '93
15    to '96, I just wanted to continue that thought, the
16    legislature created the department of environmental quality,
17    and they merged 600 people from the health department and 30
18    people from the water board to become the environmental
19    permitting division for RECRA, clean air, water, all of that.
20        But at the water board, we were in charge of
21    industrial wastewater, discharging and non discharging
22    facilities.  So in Oklahoma if you could not meet your
23    effluent limitations on an NPDES permit, as an industry, you
24    are required to build an impoundment and have alternative
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 1    methods of disposal of your wastewater, either by
 2    evaporation, probably pretreatment into a sanitary sewer
 3    works or land application.
 4        So I was in charge of very specifically the
 5    facilities that could not meet a discharge permit
 6    requirement, that did not go to sanitary sewer so they were
 7    solely handling their waste on site and disposing of it by
 8    evaporation or land application.
 9  Q.   And after your permitting experience, issuing,
10    writing and drafting rules and regulations, what came next
11    for you?
12  A.   Again, back in 1996, when the state legislature
13    created the department of environmental quality, I
14    transferred over to the customer assistance program which was
15    the first one of its kind in its nation, and that was to
16    provide a one stop shopping group of people that answered the
17    questions about all types of environmental permits in the
18    State of Oklahoma, and I helped with my other colleagues, we
19    helped craft the methodology of doing that, everything from
20    creating permit assistance teams to compliance assistance
21    teams, and I was the go to person for the first call into our
22    offices to determine, you know, if they needed permit
23    assistance or compliance assistance.
24        During my tenure there, I was trained in -- at


Min-U-Script® Capitol Reporters
775-882-5322


(20) Pages 77 - 80







State Environmental Commission -- Appeal of Groundwater 
Pollution Control, Permit NS2014502, Smith Valley Dairy


Hearing
July 23, 2015


Page 81


 1    the water board, I was trained in NPDES program to permit
 2    writers course.  But once I was in the department of
 3    environmental quality, I was trained in the Clean Air Act
 4    because they were getting ready, this is right during the
 5    1990 amendments and some implementation of some new
 6    requirements under the Clean Air Act.  So I was trained under
 7    Title Five permit writing for clean air and numerous training
 8    through the University of Texas, Arlington on air pollution
 9    control equipment, et cetera for air.
10        And then I was put in charge of the small
11    business assistance program related to implementation of the
12    hazardous air pollutants, also called the HAP portion of the
13    1990 amendments.  And also during that tenure, I would --
14    would work with any business that wanted to locate in
15    Oklahoma to help them understand all of the permits that they
16    would need, environmental permits, be RECRA, air, water.  I
17    helped them put together a timeline based on the public
18    notice requirements, the minimum, maximum amount of time that


19    the agency had to write those permits and any public notice
20    or appeal timeframes so that to help them plan how to get a
21    permit in the State of Oklahoma, and I did that for three
22    years.
23  Q.   And after that?
24  A.   After that, I went out on my own as an
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 1    environmental consultant and started out working with the
 2    Metal Casting and Foundry Industry in Oklahoma, helping them


 3    with their toxic air permits, basically doing a determination
 4    on whether or not they qualified for a state miner permit or
 5    under the state air regs or if they qualified under the
 6    federal law to get an air permit for toxic, and I did some
 7    inventories for storage of hazardous materials on site.
 8        And then about May of 1997, I worked on my first
 9    concentrate animal feeding operation permit.
10  Q.   And?
11  A.   I've been working on those ever since for
12    18 years, and I have been basically doing a third party
13    engineering evaluation of the permit application as it's
14    submitted to the state, comparing the materials to the
15    requirements of that particular state's regulations and any
16    particular best management practices that are implied in
17    those regulations and coming up with a list of technical and
18    regulatory deficiencies in anticipation of an appeal of a
19    permit, and so I have done that for 18 years in 21 different
20    states, so I'm fairly familiar with the industry and the
21    permitting processes.
22  Q.   It says here you've performed about technical and
23    regular review of approximately 150 CAFO applications, is
24    that accurate?
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 1  A.   I quit counting at 150.  I think it's probably
 2    over 200 now.
 3  Q.   And are you a licensed engineer?
 4  A.   I'm a licensed professional engineer in civil
 5    engineering in Oklahoma and in New Mexico.
 6  Q.   And are you current -- are those -- are you
 7    current in your education and licensing requirements?
 8  A.   I am current in my continuing ed and licensing,
 9    yes.
10  Q.   Have you had prior experience testifying as an
11    expert witness?
12  A.   Yes, I have.
13  Q.   And can you give -- we're now looking at pages
14    one, two and three, the last three pages of Exhibit 36, and
15    can you just give us a general overview of, not going through
16    each one, but your experience providing expert testimony in a
17    variety of different contexts?
18  A.   Basically, this document provides any time I did
19    sworn testimony, so also includes depositions.  It does not
20    include any public comment at a public meeting which unless
21    there was sworn testimony with cross-examination, but it's
22    mostly administrative hearings like we're having today and
23    anything in a higher level of court.
24  Q.   Go ahead.
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 1  A.   That's it.
 2  Q.   And in these proceedings, were you ever admitted
 3    as an expert witness?
 4  A.   In every one of these proceedings, I was admitted
 5    as an expert witness.
 6  Q.   And as to --
 7  A.   Except at depositions, I don't believe that's
 8    part of the qualification.
 9  Q.   And as to what you were admitted to testify as an
10    expert upon, can you just give a general description of those
11    types of testimony and what -- what these government and
12    courts accepted you as an expert?
13  A.   Correct, the vast majority of these are permit
14    appeal hearings, so I was accepted as an expert in civil
15    engineering and groundwater.  The vast majority of these were
16    related to groundwater.
17        The facilities in Kentucky and Chancery Court, I
18    was accepted as an expert in air quality related to CAFO's.
19        Recently in Pennsylvania, I testified on a Frac
20    tank flow back tank farm under the of publishment
21    Pennsylvania and I was accepted as an expert in civil
22    engineering related to waste management and then, of course,
23    working on civil rule makings, especially in New Mexico, and
24    there I was accepted as an expert in civil engineering.
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 1  Q.   And have you reviewed the application and permit
 2    for the Smith Valley Dairy?
 3  A.   Yes, I have.
 4  Q.   And are the issues raised in those application
 5    and permit generally the same that for which you were
 6    admitted as an expert witness?
 7  A.   Yes.
 8        MR. MARSHALL: I would move that the Commission
 9    accept Ms. Martin as an expert witness in CAFO design and
10    permitting regulation.
11        MS. FAIRBANK: Commissioner, we --
12        CHAIRMAN GANS: State comment?
13        MS. FAIRBANK: I would like to go ahead and ask
14    permission to voir dire the witness for purpose of her expert
15    qualifications and criteria in this particular matter.
16        CHAIRMAN GANS: Okay.
17        VOIR DIRE EXAMINATION
18        BY MS. FAIRBANK: 
19  Q.   Ms. Martin, you're not a licensed engineer in the
20    State of Nevada; is that correct?
21  A.   Correct.
22  Q.   Is this your first venture of providing testimony
23    in Nevada?
24  A.   Yes.
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 1  Q.   And you never conducted a physical site
 2    inspection of the Smith Valley Dairy other than observations
 3    made from beyond the physical boundaries of the dairies?
 4  A.   I was never allowed on the property, if that's to
 5    answer your question, but I did do an inspection in January
 6    of 2015, right before the public hearing, and observed the
 7    construction of the plastic line lagoons.
 8  Q.   But you were not physically present on the
 9    property at that time?
10  A.   Correct, I was right over the fence line on the
11    east side.
12  Q.   So you were not physically present on the
13    property?
14  A.   I believe I answered that.  Yes, I was not
15    physically on the property.
16  Q.   And you never personally performed any soil
17    samples or other types of soil groundwater testing there,
18    other evaluation of the geological conditions of the Smith
19    Valley Dairy site?
20  A.   No, I did not.
21  Q.   And your evaluation of the permit application was
22    based upon generalizations as submitted in the draft
23    application?
24  A.   Can you repeat that question, again?
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 1  Q.   Your review and evaluation of the permit
 2    application was based upon generalizations contained within
 3    the draft application as submitted, not the final permit?
 4  A.   I'll answer what I looked at to come to my
 5    conclusions and testimony today.  I looked at all of the
 6    supporting documentation that the dairy provided to the state
 7    prior to and after the issuance of the permit.  Plus, I also
 8    looked at the permit in its draft form and in its final form
 9    after public comment.  I believe it's dated March 20, 2015.
10    And recently we did another FOIA request of the public file,
11    and I've looked at information that was in addition to that
12    up to early July of 2015.
13  Q.   And did you prepare a report dated January 9th,
14    2015, or written comments dated January 9th, 2015, with
15    respect to your review of the draft application in draft
16    permit for the Smith valley Dairy?
17  A.   Yes.
18        MR. MARSHALL: I'm going to object.  It's
19    mischaracterization.  There's not -- as I understand, there's
20    not a draft application.  It's an application, maybe draft
21    permit.  There's an application, unless there's some
22    testimony as to --
23        MS. FAIRBANK: I'll rephrase it in a different
24    manner.
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 1  Q.   On January 9, 2015, did you provide written
 2    comment regarding the Smith Valley Dairy permit application?
 3  A.   Yes, I did.
 4  Q.   And that was based upon those documents and
 5    records available at that time that you submitted these
 6    written comments; is that correct?
 7  A.   I believe my comments -- do you have the document
 8    in front of you?
 9  Q.   If you'll refer to Exhibit 26 in Appellant's --
10        MR. MARSHALL: So the black binder, Exhibit 26.
11        CHAIRMAN GANS: That has not been stipulated?
12        MR. MARSHALL: It has been.
13        MS. FAIRBANK: It has not been.
14        MR. MARSHALL: Forgive me.  Wrong binder.
15  Q.   (BY MS. FAIRBANK:)  Are you familiar with the
16    document that's been marked in Appellant's Exhibit 26?
17  A.   Yes.
18  Q.   Is that something you prepared?
19  A.   Yes, it is.
20  Q.   And what is the date of this document?
21  A.   The date is in the footer, January 9th, 2015.
22  Q.   And have you prepared any other written comments
23    or evaluation or reporting of your findings of the Smith
24    Valley Dairy application and permit issued by Nevada
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 1    Department of Environmental Protection?
 2  A.   Other than communication with counsel, I have not
 3    done any other public expert report.
 4  Q.   And so any written comments or evaluation
 5    prepared by you that the last was January 9, 2015, document;
 6    is that correct?
 7  A.   You're asking me a question.  Can you repeat it
 8    one more time?  You're looking down when you start, and I
 9    also have a little hearing problem.
10  Q.   Certainly.  So this January 9, 2015, written
11    comments, that is the last written documentation submitted to
12    department of environmental protection with respect to your
13    review of the permit application and the draft permit?
14  A.   Yes.
15  Q.   Okay.  Now, in the document marked as Exhibit 26,
16    I would like to refer you to page eight of your written
17    comments.  Under subsection or under section six, on that
18    first sentence, you make some assumptions regarding certain
19    calculations; is that correct?
20  A.   Yes.
21  Q.   And --
22  A.   I believe that is from the state's limit of 500
23    gallon volume of allowable seepage from the impoundments.
24  Q.   Is that for -- but those are certain assumptions,
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 1    not specifically based upon the Smith valley site; is that
 2    correct?
 3  A.   No, it's to be based on the Smith Valley site.
 4  Q.   But is that based upon the actual construction
 5    and permitted -- are these assumptions made as set forth in
 6    the January 9, 2015, document based upon the actual permit
 7    issued to Smith Valley Dairy?
 8  A.   I believe so, on draft language.
 9  Q.   Do you have that -- that's based upon the draft
10    language?
11  A.   It would be on the draft language.
12  Q.   But not the actual permit that was written?
13  A.   It could not.  It could not because the final
14    permit was finalized in March, and my comments are in
15    January.
16  Q.   Okay.
17  A.   I'm sorry, I misunderstood your question, but now
18    I get it, and I can clearly answer.
19  Q.   And then on the next page, on page nine, when
20    you're going through some of those certain calculations and
21    you are addressing the soil and sand with porosity, those are
22    based upon assumptions as well; is that correct?
23  A.   The assumptions on this would be towards the
24    bottom of page nine, looking at the volume of an aquifer that
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 1    would be contaminated based on the seepage volume that I
 2    calculated earlier so back calculating how much freshwater
 3    would be polluted.
 4  Q.   And those --
 5  A.   The assumption of 30 percent porosity per sand is
 6    a standard value used by engineers and geologists.
 7  Q.   But, again, that's an assumption based upon
 8    generalizations, not the specific Smith Valley site; is that
 9    correct?
10  A.   It would be based on general porosity of sand,
11    correct.  There's not a measurement of Smith Valley sand.
12  Q.   And your -- these assumptions as set forth in
13    your written comments is --
14        MS. PRATT: Sorry.  So we're going to have video
15    conferencing available.  It's going to be on the fourth
16    floor, Great Basin room and Missy is going to take anyone
17    that would like to go upstairs to the overflow room so you
18    can sit and hear, and they are going to have to come in and
19    finish hooking these up.  We need to pause for a minute.
20        MR. MARSHALL: Shall we pause?
21        MS. PRATT: Brief moment.
22        MS. GOWER: Couple of minutes of technical
23    logistics.  The room is going to be available tomorrow as
24    well.
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 1        MS. PRATT: Okay.  So they are now upstairs.  We
 2    can't see them, but they can see us right now.  So we can go
 3    forward but to the people in the room, at the public comment
 4    period, if we get to that today, you will need to come back
 5    down here because I'm talking to the person in the air, so,
 6    okay.
 7        CHAIRMAN GANS: Okay.  John, you can continue.
 8        MR. MARSHALL: I think you were in the middle.
 9        CHAIRMAN GANS: Not done yet?
10        MS. FAIRBANK: Almost done.  I think she had
11    answered.  You had moved to strike.
12        Will you read it back.
13        (Whereupon, the record was read.)
14  Q.   (BY MS. FAIRBANK:)  Assumptions set forth in your
15    written comments, dated January 9th, 2014, those -- excuse
16    me, January 9, 2015, those were based upon the draft permit
17    and the application as provided at the time of your reviews;
18    is that correct?
19  A.   Yes.
20        MS. FAIRBANK: Commissioner, at this point, we
21    would move to disqualify Ms. Martin or not have her accepted
22    as an expert witness.  It's defendant's position that
23    Ms. Martin's testimony does not qualify expert testimony
24    under Nevada state law.  The Nevada Supreme Court in Hallmark
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 1    versus Eldridge has very clearly established that expert
 2    opinions must not only be testable, be generally accepted in
 3    scientific community but, and this is really where the
 4    significance is, it be based on more particular facts rather
 5    than assumptions, conjectures and generalizations.
 6        Here, Ms. Martin's opinions disclose to the
 7    defendant in advance of this hearing are based upon
 8    assumptions, speculations and generalizations.  They are not
 9    based upon the actual permit as issued by the department of
10    environmental protection.  Ms. Martin's testimony is not
11    specialized based upon the permit, the permit site and the
12    unique factors which are pertinent to the actual issuance of
13    the permit.
14        Any testimony that Ms. Martin may offer to
15    proffer with regards to her subsequent reviews of the permit
16    application and the permit as issued are not permitted and
17    should not be allowed in this particular proceeding.  Under
18    Nevada Administrative Code 445B.8913, governing practice
19    before this Commission, the appellant is obligated to arrange
20    for the exchange of prepared expert testimony.
21        The only prepared expert testimony Ms. Martin and
22    appellants have disclosed to defendants in this particular
23    matter are those January 9, 2015, opinions regarding the
24    draft application and the information available up to that
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 1    point in time, January 9, 2015.
 2        So accordingly, our position is that Ms. Martin
 3    in her capacity as an expert is not qualified to provide
 4    expert testimony because the information made available to us
 5    in advance of this hearing is speculation, is conjecture and
 6    is not soundly based upon testable scientific principles as
 7    to the permit as issued.
 8        And so on that basis, we would request that
 9    Ms. Martin not be permitted to testify in the capacity as an
10    expert in this particular proceeding.
11        MR. JOHNSTON: The intervenor joins in the
12    defendant's objection.
13        CHAIRMAN GANS: John?
14        MR. MARSHALL: Would you mind, you cited I think
15    I believe NAC Rule of Practice.
16        MS. FAIRBANK: 445B.8913 under subsection 1C.
17        MR. MARSHALL: Okay.  So let's be clear about
18    what they are doing.  They are not objecting to her
19    qualifications as an expert.  They are objecting to the
20    testimony that she's about to give, okay.  And they base that
21    not on whether she knows what she's talking about but on as I
22    understand it two different things.  One, that in the record,
23    she commented on the draft application, excuse me, draft
24    permit and provided comments at that time using not only her
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 1    professional judgment but standard -- industry standards that
 2    she testified to, but that's relating to whether or not those
 3    comments that she made on the draft permit are relevant to
 4    the final permit that was issued.  And, of course, that --
 5    that will be determined if they want to establish there's
 6    some difference between the draft and the final.
 7        Now, they are also saying under 445B.8913C, that
 8    there is a prohibition apparently on the proffer of an expert
 9    testimony.  And as I read this as provided to us by the SEC,
10    and it says the Commission may upon its own motion or a
11    motion made by any party conduct a prehearing conference to
12    and then, C, arrange for the exchange proposed exhibits or
13    prepared expert testimony.
14        Now, there's no requirement in the rules that we
15    have to prepare an expert report.  It just says that the
16    Commission may on its own motion or on the motion of someone


17    else arrange for a prehearing conference for this purpose.
18    It's not a mandate that we do this.  There's no evidentiary
19    exclusion here.  In fact, to have -- the general presumption
20    is, you only exclude evidence if there's a specific rule
21    prohibiting.
22        And so what they are trying to make here is this
23    into a mandate that it is simply not written that way.  So
24    there's no requirement here to -- that says you must in order
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 1    to offer expert witness testimony, you have to exchange it.
 2    It just simply isn't prepare a report and exchange it.  We
 3    have provided the State and the intervenor with Ms. Martin's
 4    qualifications.  She's provided prior testimony.  In essence,
 5    we're also not limited -- we're limited to raising issues
 6    that were raised before.  So there just isn't a basis in law
 7    for saying that she is prohibited from testifying as an
 8    expert.
 9        Remember, they are not objecting for
10    qualifications.  So if their only objection is that this Rule
11    445B.8913 requires that you prohibit testimony, it simply, it
12    doesn't state that.  So there's no basis here for them to
13    object to qualifying Ms. Martin as an expert or providing
14    expert testimony.
15        MS. FAIRBANK: Commissioner, our position is that
16    it's twofold.  Number one, is that it's -- you know, first
17    and foremost, the Nevada Supreme Court, we are relying on
18    providing some sort of basis for the events that the
19    testimony being provided by Ms. Martin has to be based upon
20    the particularized facts and not assumptions, conjectures and
21    generalizations.
22        Ms. Martin testified that she has not personally
23    visited the site, that she did not personally observe the
24    actual construction except outside of the boundaries of the
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 1    property, that she did not conduct any sort of geological or
 2    testing or those type of things.  She's merely adopted
 3    information in draft documents, not finalized permit for
 4    creating certain assumptions and findings.
 5        That then compounded by the fact that she's going
 6    to be providing expert testimony on issues which the
 7    defendants have been precluded an opportunity to know the
 8    basis for those opinions.  We have no basis to understand the
 9    foundation for those opinions.  We have been deprived an
10    opportunity to go ahead and understand and respond to those
11    opinions which is some of the issues of fundamental fairness
12    and advanced notice, particularly when you're giving weight
13    and credibility to an expert's testimony is to allow the
14    other side an opportunity to respond and have their type of
15    equal evaluation and review.
16        So for the first time, we're going to find out
17    from Ms. Martin based upon speculation and conjecture because


18    she hasn't visited the site.  She didn't conduct personal
19    testing.  Any of her opinions are based upon generalizations,
20    not specific scientific, testable issues as to the particular
21    Smith Valley Dairy site.
22        She's going to make generalizations regarding
23    overall what happens in Washington, Pennsylvania or New
24    Mexico does not necessarily mean it's directly applicable to
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 1    the Smith Valley Dairy site, and so those assumptions are not
 2    qualified expert opinions under Nevada law and then
 3    compounded by the fact that we've been deprived of advance
 4    notice and opportunity of what the subsequent opinions
 5    besides subsequent to January 9, 2015, is just a fundamental,
 6    you know, disadvantage for the defendants in this particular
 7    matter.
 8        MR. MARSHALL: We have given the State notice as
 9    required by the mandatory rules.  Ms. Martin's presence as a
10    witness be provided.  We've provided advance copies of her
11    resume and qualifications.  They have had advanced notice of
12    the report that she prepared in the public -- the process
13    administrative process below.
14        They have never contacted me to ask whether or
15    not another report was being prepared or whether they are
16    willing to -- felt they were somehow prohibited but honestly
17    this to me makes more of lying in wait because there's no
18    requirement here to exchange reports.
19        And let's get back again to their, I think the
20    first characterization of what the -- not that she was --
21    she's an expert but the testimony -- her prior testimony
22    whether or not how much weight you should give that given
23    her -- whether the assumptions were made and they were
24    legitimate or not.
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 1        She's arguing -- the attorney is arguing as to
 2    whether or not those are legitimate assumptions.  She's not
 3    an expert, so you haven't heard from the person who gave that
 4    testimony as to whether or not that was a reasonable
 5    assumption.  That has to do not with recognizing her as an
 6    expert but whether or not the testimony that she's about to
 7    give to you which they can cross-examine her on deserves to
 8    be considered or what weight it deserves to be considered.
 9        Now, they can cross-examine.  They can do all
10    they want regarding these assumptions, and that goes to the
11    weight of her testimony.  It doesn't go to whether or not
12    she's qualified as an expert.
13        MR. JOHNSTON: Mr. Chairman, if I may just
14    briefly.  There's a more fundamental issue and that is that
15    exhibit -- the proposed Exhibit 26 which is the written
16    comments of Ms. Martin, the opinion -- the expert opinion at
17    the conclusion of page 15 is limited to an expert opinion as
18    to what NDEP should do with respect to the proposed permit.
19        And what the opinion was, it is my professional
20    engineering opinion that the bureau should not issue the
21    proposed draft permit as is currently written based upon what
22    she characterizes inappropriate language and lacking
23    fundamental information.  There is no opinion with respect to
24    the actual permit that was actually issued by NDEP that has
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 1    been provided by Ms. Martin in advance of this hearing.
 2        So the opinion it has been provided is out of
 3    date because it's only related to what the draft opinion was
 4    in the information that was provided as of January 9, 2015,
 5    with no follow-up opinion by Ms. Martin disclosed with
 6    respect to the actual permit that was issued by the
 7    department.
 8        MR. MARSHALL: If the Commission desires to
 9    create a rule that says you must exchange expert reports,
10    then by all means, I would say adopt that rule, and so
11    everyone has advance notice of it and there's general
12    fairness.  But as of this rule right now and as I look at any
13    other rules of practice, there's no requirement, and I think
14    that you are -- their expectation that they are going to be
15    hearing something that is new or different but honestly, a
16    lot of the same problems in the draft permit were the same
17    problems in the final because they didn't change anything.
18        So it's not as if you're going to be hearing or
19    they're going to be hearing new issues raised.  In fact, we
20    are limited to those issues that we've raised before.  So,
21    again, I'm not certain if you have a legal basis upon which
22    to deny this well qualified person from providing expert
23    testimony.
24        MS. FAIRBANK: And I just go back to the Nevada
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 1    Supreme Court's findings based upon the qualification and
 2    when the testimony should be allowed.  The Nevada Supreme
 3    Court and Hallmark versus Eldridge, 124 Nevada 428, starting
 4    at page 500, provides that under NRS 5275, expert testimony
 5    shall be admissible and shall be permitted where it will
 6    assist the trier of fact only when it is, one, relevant, the
 7    product of reliable methodology.  And in making these
 8    determinations, the Court in here, it's referring to the
 9    district court but whether or not it's testable and has been
10    tested that it's generally accepted, but most importantly in
11    this particular instance is based more on particularized
12    facts rather than assumptions, conjecture and speculation.
13        If the expert formed his opinion based upon the
14    result of the technique or experiment or calculation, then
15    you have to consider also whether or not that it was
16    developed by the proffered expert for the purpose of the
17    present dispute.  The present dispute is the actual final
18    issued permit.
19        CHAIRMAN GANS: So are you suggesting that she
20    should not be allowed to testify as an expert?
21        MS. FAIRBANK: Yes.
22        CHAIRMAN GANS: But she can testify.
23        MS. FAIRBANK: She can testify as a lay witness,
24    but her testimony should not be permitted and given any
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 1    weight as an expert and she should not be qualified as an
 2    expert for purposes of testimony today.
 3        CHAIRMAN GANS: But you do not -- it's not the
 4    State's position that she's not qualified that she doesn't
 5    have experience.  It sounds to me like she has decent
 6    experience and qualifications.
 7        MS. FAIRBANK: The issue is not necessary -- the
 8    issue is whether or not her opinions and her testimony as an
 9    expert is based upon specific particularized facts as to this
10    particular case and instance in permit.  It doesn't
11    necessarily mean that in a general world, in a generalization
12    to CAFO's in general she's not qualified.  But the case today
13    and the issue before the Commission today is the Smith Valley
14    Dairy permit number, that is the issue before us.
15        So it's not -- the issue isn't whether or not
16    Ms. Martin is qualified as an engineer to testify
17    generically, but that generic isn't what this case is about.
18    This case is not a generic issue about CAFO's and water
19    quality in general.
20        This is about a specific site, specific permit
21    application for groundwater discharge and to the extent
22    Ms. Martin wants to go ahead and provide expert testimony as
23    to the adequacy as the permit as issued by NDEP to Smith
24    Valley Dairy, we object on the basis that she doesn't meet
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 1    the Nevada Supreme Court standards and the Nevada standard
 2    for an expert opinion.
 3        MR. MARSHALL: May I respond to one last point?
 4    Now, it has shifted a bit to the fact of not whether she's
 5    qualified but whether the process by which she's is going to
 6    arrive or she went through to go and render her opinions is
 7    one that is reasonable.
 8        Again, so that's -- that has to do with her
 9    subsequent testimony which we will show that she looked
10    specifically at the permit, at the draft permit, knows
11    generally about the area of land from being on the site and
12    from looking at available material that talk about the site,
13    then to render to you expert opinions on what you can expect
14    given the specific facts, most of them come right out of the
15    submissions of the dairy to the NDEP in terms of their plans,
16    their as-constructed, their proposed plans, their as-built
17    plans, all of the deck to groundwater information that they
18    submitted.
19        All of those are facts that she will take,
20    present you with and explain to you how it is that in these
21    circumstances the permit is -- is not adequate as she's
22    explained in her prior testimony.  So that -- and you can at
23    that point decide whether or not her assumptions and you can
24    question her, and I encourage you to question her about
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 1    whether or not she's making assumptions, what assumptions are


 2    made and whether or not they are reasonable.
 3        And they are free to offer up any opposing expert
 4    to say, you know, that here's our rebuttal testimony, and we
 5    think that these assumptions are flawed, and then you can
 6    make a judgment as to whether or not the weight of that
 7    testimony, what weight should be given.
 8        CHAIRMAN GANS: Panel members, have any questions


 9    of the attorneys?
10        COMMISSIONER PORTA: I don't have any questions.


11    But as a comment, you know, the fine line between somebody
12    that's highly qualified and an expert, that's what we're
13    arguing over here.  I mean, obviously we're going to hear her
14    testimony, and our job is to determine what weight we're
15    going to give that as an expert or someone highly qualified.
16        I don't think the line -- it's pretty thin there.
17    So in my opinion, Mr. Chairman, I would like to hear the
18    testimony, not as an expert but as a highly qualified
19    individual.
20        CHAIRMAN GANS: That's where I am also.  That's
21    why I asked you those questions.  I wanted to hear what she
22    has to say.
23        MR. MARSHALL: Uh-huh.
24        CHAIRMAN GANS: And then you can cross, whatever


Min-U-Script® Capitol Reporters
775-882-5322


(26) Pages 101 - 104







State Environmental Commission -- Appeal of Groundwater 
Pollution Control, Permit NS2014502, Smith Valley Dairy


Hearing
July 23, 2015


Page 105


 1    you need to do.  And I'm with Tom, maybe this is wrong if
 2    you're in a court of law, but I'm going to listen to her,
 3    whether she's qualified in my opinion, and I will listen to
 4    her and what she has to say.  I may or may not agree with it
 5    but whether she's an expert or not, I'm not -- I'm not going
 6    to debate this.  So with that, I want to hear her testimony.
 7        COMMISSIONER TURNER: I think I agree with the
 8    other two panel members, but I am curious knowing what you
 9    know about this, why you did not select someone who was
10    professionally credentialed in the State of Nevada.  This is,
11    you know, the raising of stock in Nevada is not a small
12    business.  There are people who are experts on this in this
13    state.
14        MR. MARSHALL: There's several reasons.  One,
15    I've represented other citizen groups, trying to comment on
16    dairies and we couldn't find an in state PE to abide that
17    review, and so we've had to go out of state on both
18    occasions, and so it's a matter of we're trying to find
19    someone who's available.
20        In addition, we know the Supreme Court has
21    expressly said that in-state licensure is no requirement nor
22    is it any guarantee of a better expert witness from with one
23    state versus another state.  And so if there is some reason
24    that Nevada PE's are more qualified than Oklahoma PE's, I'm
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 1    not aware of any, and so the testimony is really who's more
 2    familiar with CAFO's and surface impoundments and the issues
 3    directly related to this case.  So hopefully I've answered
 4    your question.
 5        COMMISSIONER TURNER: In a roundabout sort of
 6    way, yes, sir.
 7        MR. MARSHALL: Okay.  I would like, if possible,
 8    to -- I don't understand the basis that the Commission has
 9    made the ruling that they will not accept this witness,
10    particularly given that as an expert, particularly given the
11    past record of similarly situated commissions and courts have
12    accepted.  I would like to get that if you -- I guess I would
13    like any other basis on the record for not qualifying this
14    witness as an expert.
15        CHAIRMAN GANS: We want to hear the testimony.
16    For us up here, maybe it's important to the State, I really
17    don't care whether she's an expert.  I heard qualifications
18    and her experience, and I'm interested in what she has to
19    say.  So is there -- you want her -- if you don't want her as
20    an expert, that's not -- that's not what we're here.
21        MS. FAIRBANK: I understand.  And like we've
22    said, I think under the legal standard for qualification of
23    an expert, our position is she doesn't meet that legal
24    standard to qualify as an expert under that legal standard.
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 1        COMMISSIONER PORTA: But don't you agree that
 2    should have been determined in the prehearing?  I mean,
 3    that's the reg you were citing.
 4        MS. FAIRBANK: But that was -- but part of it is
 5    there's the expert is, you know, Mr. Marshall stated that
 6    we're free to offer our own expert to respond to what she
 7    says.  Well, if we have no advance notice, how are we
 8    supposed to do that?  And that's the challenge.  That's the
 9    predicament that we're placed into.  We now have somebody who


10    is going to be proffering as expert testimony that we've had
11    no advance notice as to the basis and the foundation for
12    those opinions being made.
13        And what we do have in terms of her testimony and
14    opinions is based upon something an item dated January of
15    2015 prior to the issuance of the actual permit that is at
16    issue today, and that's the -- that's where we're at.  And
17    so, you know, we're at a disadvantage with respect to being
18    able to then respond and provide because we have certain
19    pretrial disclosure with respect to witnesses and exhibits,
20    and so we've made those disclosures based upon the effort and
21    what's in the information which was articulated and the
22    arguments presented in appellant's briefing which was about
23    this January 2015 opinions, not what now is being proffered
24    today about a subsequently approved permit, and so that's the
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 1    challenge that we have, and that's the basis that we don't
 2    believe that her testimony should be qualified as an expert
 3    because it's based upon speculation and conjecture and don't
 4    know known generalizations as stated by Mr. Marshall.
 5        CHAIRMAN GANS: I'm a little surprised given the
 6    question that you had of her that you didn't go find her then
 7    with her questioning.
 8        MS. FAIRBANK: It's the appellant's burden to
 9    prove, and so we have to go based upon what they are planning
10    on prosecuting and what they're planning on presenting.
11        CHAIRMAN GANS: Here's what we're going to do,
12    we're going to allow her testimony.  Now, if you prefer not
13    to call her an expert, that is not -- I mean, this is an
14    administrative.
15        So, Mr. Marshall, as far as the panel is
16    concerned, she's an expert and she will testify.
17        MR. MARSHALL: Okay.  Thank you very much.
18  Q.   All right.  Ms. Martin, can you provide some --
19        CHAIRMAN GANS: John, may I ask a question.  What
20    about 37 and 36 and 26 that you had used that.  Is that no
21    longer 37?
22        MR. MARSHALL: I only --
23        MR. JOHNSTON: Exhibit 26 is her CV, her resume,
24    and then Exhibit 26 is the written comments?
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 1        MR. MARSHALL: So I would at this time move into
 2    evidence the Exhibit 36, the resume and expert prior
 3    testimony of Katherine J. Martin being as she's identified.
 4        MS. FAIRBANK: At this point, we have no
 5    objection.
 6        MR. JOHNSTON: The motion is limited to
 7    Exhibit 36?
 8        MR. MARSHALL: Correct.
 9        MR. JOHNSTON: I have no objection to Exhibit 36.
10        CHAIRMAN GANS: It's admitted.
11        MR. MARSHALL: I also -- sorry, Ms. Pratt.  I
12    thought you were about to say something.
13        Then I would also like to move into evidence
14    Exhibit 26 which is Ms. Martin's comments on the draft permit
15    and with all of the just submitted to NDEP during the public
16    comment period.
17        MR. JOHNSTON: I do object to Exhibit 26, if
18    she's going to testify as an expert, she provides her
19    opinions in this forum and there's no need to admit the
20    written expert report.  That's more for disclosure purposes.
21    The actual written report does not come into evidence.
22        And an additional reason, there are many opinions
23    or observations made in these written comments that have no
24    bearing on whether or not someone is a civil engineer in that
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 1    regard and in particular, there's comments about public
 2    access to files, that's not appropriate who the true
 3    applicant is, whether it's Dirk Vlot, Smith Valley Dairy,
 4    that's not related to her credentials.
 5        The commencement of construction issues is not
 6    relevant to the issue of this permit and the evaluation by an
 7    engineer, as you've recognized that Ms. Martin is, in the
 8    adequacy of it.  So there's a number of things in this
 9    Exhibit 26 that don't go to what her opinions are focused on
10    and should be tailored to with respect to this hearing and
11    adequacy of a permit.
12        COMMISSIONER PORTA: I tend to agree, Mr.
13    Chairman, and Mr. Marshall is going to ask her questions from
14    this report, the State has opportunity and the intervenor to
15    object, and we'll decide then.
16        CHAIRMAN GANS: Yep.  Does the State have any
17    comments on this?
18        MS. FAIRBANK: At this point in time, I think
19    it's an acceptable manner in which to proceed.
20        MR. MARSHALL: I'm sorry, did I miss --
21        COMMISSIONER PORTA: I would say no to the
22    report, Exhibit 26, and you're going to question.
23        CHAIRMAN GANS: We're going to sustain the
24    objection from the intervenor.
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 1        MR. MARSHALL: Okay.  If I might be heard just
 2    for a moment before you --
 3        CHAIRMAN GANS: Okay.
 4        MR. MARSHALL: -- make that decision.  Remember,
 5    this is a document that was considered by NDEP in its
 6    permitting process.  It was submitted during the permitting
 7    process and considered by NDEP.  And so if your ruling is a
 8    document that's part of the record of decision of NDEP in
 9    issuing this permit is not admitted into evidence before you,
10    that is quite honestly a dangerous precedent to say.  It is
11    what it is.  They are more than welcome, again, to comment on
12    its value or its -- you know, what it's proposed to say in
13    there.
14        But I think you are essentially -- I think one of
15    the opening arguments of the State here is that this is not
16    necessarily de novo review, but that you are reviewing the
17    decision made by the NDEP, and that's a part of their record
18    that they made their decision on.  So --
19        CHAIRMAN GANS: I think what --
20        MR. MARSHALL: -- just with that.
21        CHAIRMAN GANS: Where I agree with the intervenor
22    is when I read that, I totally agree that there's some expert
23    opinions in there that have nothing to do with what we're
24    trying to accomplish today.
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 1        MR. MARSHALL: So you can choose to ignore those.
 2        CHAIRMAN GANS: Okay.  Okay.  Okay.
 3        MR. JOHNSTON: And that might be the better way
 4    to phrase that.  It is part of the administrative record.
 5    What I don't want is Exhibit 26 coming in as acceptance of
 6    all the opinions.
 7        CHAIRMAN GANS: Okay.
 8        MR. JOHNSTON: That's --
 9        CHAIRMAN GANS: We will put that in evidence
10    also, Number 26.
11        MR. MARSHALL: Thank you very much.
12        CONTINUED DIRECT EXAMINATION
13        BY MR. MARSHAL: 
14  Q.   Okay.  Ms. Martin, I'm sorry, we're now at a
15    quarter -- ten to 12:00.  It's taken longer.
16        CHAIRMAN GANS: I figured your questions won't
17    take more than five or ten minutes.
18        MR. MARSHALL: Yeah, maybe a minute.
19        Do we want to start this at this point?  I would
20    prefer that we run through -- that we have -- that you
21    hear --
22        CHAIRMAN GANS: Uninterrupted.
23        MR. MARSHALL: -- uninterrupted.  We can maybe do
24    some -- can I have some preliminary questions that I can go
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 1    through and maybe that's the better time to take a break
 2    before we get to the specifics regarding the actual
 3    application and permit.  Would that be okay?
 4        CHAIRMAN GANS: Preliminary questions, only
 5    preliminary questions.
 6        MR. MARSHALL: Okay.
 7  Q.   Now, I think you've heard Mr. Turner express --
 8    ask our witnesses some questions regarding, you know, whether


 9    they have themselves have animals and how they dispose of
10    their waste.  Can you give us a little background please on
11    some of the shifts in agriculture that were undertaken with
12    the development of confined animal feeding operations and the
13    issues that are raised by the development of CAFO's that are
14    different from a standard old time dairy or individual
15    ownership of animals in an agricultural area?
16        MS. FAIRBANK: I would object on the basis that
17    the question is compound.  There's more than one question.
18        CHAIRMAN GANS: Yes, I agree.  Will you break
19    that down for us, please.
20        MR. MARSHALL: Yes, I could do that easily.
21  Q.   Can you provide some background on confined --
22    the development and the purpose behind confined animal
23    feeding operations?
24  A.   Right, in the past 18 years, I have looked at
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 1    proposed dairies here in Nevada, the Ponderosa and the
 2    Beverly Hills Dairy, that's been some time ago, probably the
 3    first time I met Mr. Marshall by phone.  I have looked at
 4    dairies in California, including the Bornara (phonetic)
 5    Dairy.  This has been probably about eight years ago.
 6        I have looked at dairies, large scale dairies in
 7    Oregon, specifically Three Mont Canyon.  That's been over
 8    five years ago.
 9        In Indiana also, around 2004, 2008 Vreba-Hoff was
10    expanding into Indiana and building dairies, about 2,000 head
11    dairies in Indiana, and I looked at six of those proposals,
12    the permit applications.
13  Q.   Can you generally describe --
14  A.   So what -- I guess what I'm trying to say is, and
15    I'm a long ways about it, I also looked at dairies in
16    Nebraska.  20 years ago, dairies -- dairy farm families were
17    raising about 100 to 300 head dairies, so there were many
18    dairy farm families.  In the last ten to 20 years, the
19    pattern has been to go to larger and larger animal units per
20    farm.
21        Basically, in the early 2000s, a large dairy CAFO
22    would have been about 2,000 head.  In California, a large
23    dairy, they have even up to 40,000 head.  So across the
24    United States, it has not been a uniformed growth, is what
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 1    I'm trying to explain.
 2        Wisconsin, I think their largest dairy was just
 3    proposed in the last couple of years as a very strong dairy
 4    state, a lot of small farm -- dairy farm families, but they
 5    only have less than a handful of what we call the large
 6    CAFO's, 4,000 to 8,000 head dairies in Wisconsin.
 7        So each part of the United States has changed
 8    differently and -- but the farm -- this particular facility
 9    is proposing upwards of 7,100 head of cattle on its property
10    of which 3,200 would be milking dairy cattle, approximately
11    500 dry cattle waiting to be put back into service and then
12    some calf and Heifer program, which is actually a pretty
13    large Heifer program, up to 2,000 head of Heifers on site.
14        So this would be -- if you compared across the
15    United States, this would be except for California, which has
16    really really large dairy CAFO's, this would be right up in
17    the top percentile of large dairy CAFO's in the United
18    States.
19  Q.   And what are some of the changes that occur when
20    you go from small dairy operation to more of a concentrated
21    animal feeding operation?
22  A.   You go from, for example, 7,000 head would have
23    been 70 dairy farm family.  It would have been spread out
24    over a very large part of the valley.  It may even be that
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 1    Smith Valley could not support 70 dairy farm families with
 2    their acreage and their milking, but that would be one thing.
 3    It would be the actual size and extent of all of those
 4    operations to produce from the same number of animals.
 5        The second thing is in these larger scale
 6    dairies, they have gone from a more relaxed milking method of
 7    two times per day to more accelerated milking method three
 8    times per day which means it's a 24/7 operation, obviously it
 9    always is, but it's a 24/7 milking operation, so they are
10    consuming more food.  Obviously, you have to feed a dairy
11    cattle more food for them to produce more milk.  These
12    animals are --
13        MR. JOHNSTON: Your Honor -- Mr. Chairman,
14    objection.  She's a civil engineer, not a dairy farmer.  For
15    her to sit here and start talking about when you milk cows
16    and how much you feed them, that's gone beyond the foundation


17    that's been laid, and opinion she's here to testify.
18        CHAIRMAN GANS: I would like her to be more
19    specific.
20  Q.   (BY MR. MARSHALL:)  Okay.  If you could
21    concentrate on not speaking of -- concentrating on feed
22    operations, more on particularly the handling of waste and
23    what's happened over the years of development between small
24    farms to CAFO's and, you know, why really do we have this
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 1    concern over the permitting aspect of confined animal feeding
 2    operations?
 3  A.   And, similarly, when you -- instead of having 70
 4    farm families spread out over a large part of this part of
 5    Nevada, you have all on 140 acres condensed, it's
 6    concentrated into a very small parcel of land, and so all of
 7    the animals are basically raised on an open feed lot rather
 8    than pasturized.  So all of their wastewater, their manure is
 9    a very small feed lot, so that's the difference between the
10    two and the sheer volume.  We're talking in the millions of
11    pounds per year, not in ten's of thousands of pounds per year
12    of manure.
13        We're talking over 1,000,000 pounds of nitrogen
14    value in that manure which is, you know, significantly I
15    would say more nitrogen than any smaller farm family would
16    generate.  So it requires thousands of acres to properly
17    dispose of the nitrogen rather than 100s of acres.
18        So just by the sheer size, you're putting all of
19    the waste in a small part rather than spreading it out many
20    many miles of the valley, and then you're forced to move that
21    waste within economically feasible distance to land apply,
22    so --
23  Q.   How in general -- so you're saying one of the
24    biggest issues, nitrogen or nitrate, how is that -- you
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 1    described somewhat.  How does a standard dairy and if you can
 2    comment on this particular dairy address their disposal of
 3    nitrogen?
 4  A.   Basically, it is what it is.
 5        MS. FAIRBANK: I would object to the use of the
 6    term standard dairy versus this particular dairy.  There's
 7    been no foundation laid for what constitutes a standard
 8    dairy.  She's already testified there's no continuity
 9    throughout the United States.
10        CHAIRMAN GANS: I agree.  Motion sustained.
11  Q.   (BY MR. MARSHALL:)  Are you familiar with how
12    this dairy is going to deal with the amount of nitrogen it
13    produces in its waste stream?
14  A.   Right, to clarify, the dairies are -- in the
15    environmental regulatory scheme work, dairies are looked at
16    by the number of animals and the volume of waste, all right.
17    There's actually no prohibition on size that I'm aware of at
18    any state or federal level, okay, but there are minimum
19    numbers of animals that trigger state permits.
20        And so rather than saying a standard size, we
21    might say a CAFO or a dairy facility that would not be large
22    enough to trigger an environmental permit which is I what I
23    deal with.  I only deal with dairies when they trigger a
24    permit, so they are going to be with respect to --
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 1        MS. FAIRBANK: Objection.
 2        CHAIRMAN GANS: Excuse me a moment.
 3        MS. FAIRBANK: I would move to strike her
 4    testimony.  It's not responsive to the question that was
 5    posed to the witness this particular time.
 6        CHAIRMAN GANS: John, I would like you to guide
 7    your witness a little bit better, please.
 8  Q.   (BY MR. MARSHALL:)  Can you talk about
 9    specifically this dairy's system for disposals of and
10    handling of the nitrogen waste?
11  A.   Okay.  Now, I thought we were talking about
12    CAFO's in --
13  Q.   Yes, that was found to be objectionable, so I'm
14    trying to reduce it down just to how this particular dairy
15    handles what you've testified to as the amount of waste that
16    its produced?
17  A.   And I apologize, I do believe I thought I was
18    being responsive to asking me general information but
19    specifically this dairy, how they are handling their waste?
20  Q.   Yes.
21  A.   The solid manure is accumulated on an open
22    feedlot.  It's proposed to be removed by scraping and piling
23    into a common manure area, which I assume we will be looking


24    at some engineering drawings, so you know exactly where that
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 1    is on the site.
 2        There will be milking parlor wastewater which is
 3    generated in number one, by cleaning out the milking tanks
 4    and milking piping which is part of their sanitation
 5    requirements under other federal laws.  That wastewater is
 6    going to have some remnants of milk in it.  It's going to
 7    possibly have some detergents in it and disinfectants.  Then
 8    there's going to be washed down water from the milking parlor
 9    floor where the animals, the dairy cattle defecate while they
10    are being milked.  So there's going to be urine and feces on
11    the dairy floor that will be washed down and collected.  All
12    of that will be combined and put directed towards a manure
13    solid separator.
14        And then from that, the liquid portion of the
15    wastewater will be directed to the two lagoons on the north
16    side of the property, and any solids that come from the
17    manure solid separator may or may not be stored in the manure
18    storage area.
19        Then the solid manure is supposedly land applied
20    by spreading on crop land and where they would have to come
21    in trucks and remove it.  Whereas, the liquidated wastewater
22    which is the milking parlor wastewater, contaminated storm
23    water runoff from the facility and washed down the feces in
24    the barn.  That wastewater will be piped from the lagoons
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 1    down to some land application areas, all of which are located
 2    south of the proposed production area.  That's specifically
 3    what's going on at that facility.
 4  Q.   So --
 5  A.   The only thing we don't know specifically is how
 6    they will handle their animal mortality.  There has not been
 7    a decision rendering a pick up, composting onsite or burial.
 8    I can't be specific about that.
 9  Q.   So I think probably now is a good time, a little
10    afternoon.  We can take a break there and --
11        CHAIRMAN GANS: Adjourn.
12        MS. PRATT: Recess.
13        CHAIRMAN GANS: Recess, excuse me, for one hour.
14    Does that give everybody plenty of time?  Okay.  We'll be
15    back here at 1:00 o'clock.
16        (Whereupon, a lunch recess was taken.)
17        CHAIRMAN GANS: It's 1:00 o'clock.  We will
18    reconvene this.
19        And, John, you were questioning your witness.
20        MR. MARSHALL: Expert witness.
21        CHAIRMAN GANS: I was going to say something
22    about your questioning but since you said that, I won't.
23        MR. MARSHALL: Questioning of my expert.
24  Q.   Okay.  I think we just finished up the general
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 1    description of how the dairies will be treating their waste
 2    products but if we can just use for a moment this is -- do
 3    you have an exhibit number on this one?
 4        MS. FAIRBANK: Yes, I believe it's 32.
 5        MR. MARSHALL: So this is -- if you want to see
 6    it in front of you, NDEP 32.
 7        MS. FAIRBANK: White binder.
 8        MR. MARSHALL: It has been admitted.
 9  Q.   So I'm going to -- even though the words are
10    sideways, I'm going to hold it up like this?
11        MS. FAIRBANK: It's not 32.
12        THE WITNESS: No, it's not.
13        MS. FAIRBANK: 27.
14        THE WITNESS: Exhibit 17?
15        MR. MARSHALL: 27.
16  Q.   So what I would like to do now is just have you,
17    Ms. Martin, generally describe what this exhibit is and
18    provide the Commissioners with the general layout of the
19    dairy.
20        MS FAIRBANKS: We would object on the basis that
21    she can testify as to what she sees.  I don't think there's
22    been any foundation as to that she's seen the individual
23    that's prepared this document, so from that point of view.
24        CHAIRMAN GANS: John, can you lay some
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 1    foundation.
 2  Q.   (BY MR. MARSHALL:)  Have you reviewed the
 3    schematic plans for the dairy, both the as-built and the
 4    proposed plans that were submitted to NDEP?
 5  A.   Yes, I have.
 6  Q.   And does this exhibit look to you as if it is one
 7    of those?  It doesn't say on here if it's -- it just says
 8    site plan.  Does it look familiar?
 9  A.   I have reviewed it, so it's familiar to me, yes.
10        MR. MARSHALL: May we proceed?
11        CHAIRMAN GANS: Please.
12  Q.   (BY MR. MARSHALL:)  Can you just generally point
13    out the features that are denoted here on this Exhibit 26?
14        CHAIRMAN GANS: 27.
15  Q.   (BY MR. MARSHALL:)  27, sorry.
16  A.   Okay.  This is, of course, north looking up.  So
17    about the bottom half of the drawing is the corral area where
18    the dairy cattle will be housed, and they are identified by
19    corral numbers and whether or not they would be milk cows or
20    dry cows.
21        And then on the far east side of the support
22    stock and future support stock which would be the Heifer
23    storage CAFO.  Above and in the middle on the south side of
24    the corral area is the actual milking parlor.
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 1        This diagram also shows north of the corral
 2    system a contained storage area which has been referred to on
 3    other sites as a manure storage compost area.  And then
 4    directly within that is the collection pit where wastewater
 5    will be collected and then pumped into the impoundments, and
 6    the impoundments are these two rectangles on the top of the
 7    piece of paper.  And then off to the west side, northwest
 8    side of the facility is the feed storage.
 9        And then this particular drawing not only
10    represents the original three monitoring wells that were
11    proposed in the permit application but also a fourth well
12    located on the far southwest corner of the property that
13    would be a background well, that's what --
14  Q.   Can you provide the Commissioners with a
15    description of how the -- the purpose for the pond and how
16    they operate?
17  A.   The purpose of the pond is twofold at this
18    facility.  It's to collect the wastewater from the milking
19    parlor and to collect contaminated storm water runoff.  The
20    contaminated storm water runoff as proposed by the applicant
21    would be that they had contoured the land underneath the
22    corrals so that they would drain in basically a herringbone
23    fashion towards a central collection area.
24        They mention some of the concrete roads, et
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 1    cetera, and that that contaminated storm water runoff would
 2    be directed either through the collection pit or otherwise
 3    overflow into the south storage pond during rain events,
 4    assuming the -- obviously the contaminated storm water runoff
 5    reached that far, so it would be twofold.
 6  Q.   So you testified that the original -- why have
 7    two ponds if it's all just going into one pond?  What's the
 8    purpose of a second pond?  Are they connected?  Can you
 9    describe the operation of the two ponds?
10  A.   Yes, this drawing doesn't show it, but there are
11    other engineering drawings that show there's a connection
12    between the south pond and the north pound.  There's two
13    pipes, one is a 24-inch diameter, basically a culvert, and
14    the other one is ten-inch pipe that allows the wastewaters
15    and storm water runoffs to enter the storage pond.  When this
16    reaches a certain height in the first pond, then it will flow
17    into the second pond.
18        So the second pond would be for -- the first pond
19    would have the bulk of the wastewater during the storage
20    containment, the first half of that volume generated during
21    the storage period, and then the next pond would have the
22    remainder of that storage requirement, plus some allowances
23    for the storm water runoff, not only from the corrals but any
24    storm water that falls on the pond themselves.
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 1        And then there is a weir.  In this diagram, the
 2    weir is on the north storage pond located on the west,
 3    northwest edge but in other drawings, you'll see it's
 4    actually proposed to be located on the north berm.
 5  Q.   Actually, can we quickly turn to exhibit -- our
 6    exhibits 26 and on page 12, so the black binder, page 12.
 7  A.   I've got it.
 8  Q.   And what does that -- does that picture show the
 9    weir?
10  A.   The figure one of my original public comment is a
11    picture of the weir and in the drawing, if you look at the
12    far side of the drawing which would be, this will be looking
13    at the weir located here, that white line that goes across
14    the center of the image figure one is the weir itself, okay?
15    Some rip-rap that you can catch in the picture.
16  Q.   What's the purpose of the weir?
17  A.   According to the proposal, that would be overflow
18    during a storm event.
19  Q.   And so this drawing is inaccurate as to the
20    location of the weir; is that correct?
21  A.   Correct.
22  Q.   So can you, again, point to where the actual
23    location would be?
24  A.   It would be in the vicinity of the west half of
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 1    the north berm.
 2  Q.   Okay.  Thank you.  And we'll quickly go to this
 3    is your aerial?
 4        CHAIRMAN GANS: John, 26 has not been stipulated
 5    to yet.
 6        MR. MARSHALL: You admitted it.  Yes.
 7        CHAIRMAN GANS: That's right, 36 and 26, okay.
 8    Thank you.
 9        MR. MARSHALL: I believe this is Exhibit 39 of
10    NDEP.
11  Q.   So this is just -- can you describe what this is,
12    please?
13  A.   This is an aerial photograph taken recently after
14    the permit was issued, I believe, and after the dairy has
15    been constructed, and the photograph is looking east.  So to
16    your left would be north.  To your right would be south.  We
17    are looking from the west side.
18        So this area right here which is the south half
19    of the facility is the corral area.  The one white barn
20    amongst the blue roofed buildings, the one white one is the
21    milking parlor.
22        To the left of the roof structures, we have the
23    feed storage on the west side.  We have a concrete pad for
24    the silage storage and then moving east, this dirt area is to
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 1    be the manure storage area when they scrape the barns and
 2    move the manure out and then, of course, your two of them.
 3  Q.   What is this white -- thick white line right
 4    here?
 5  A.   The thick white area in the feed storage, that
 6    would be covered silage.  It would be covered with white
 7    plastic, and the little black dots are tires holding it down.
 8  Q.   Is there any -- are you aware whether that
 9    underlaying with concrete or not?
10  A.   From what I understand, the original silage that
11    was presented at the facility was laid on dirt, but there is
12    a, as I think in opening statement even by the NDEP, the
13    applicant has voluntarily offered to build a concrete pad for
14    all future silage storage mainly because there's silage
15    leachate issues to be concerned about.
16  Q.   And on this diagram --
17        MS. FAIRBANK: Objection, that calls for
18    speculation.
19        CHAIRMAN GANS: Excuse me, I didn't.
20        MS. FAIRBANK: Objection, speculation on -- I
21    would strike as speculative.
22        CHAIRMAN GANS: Sustained.
23        Do you want to rephrase that question?
24        MR. MARSHALL: No.  Thank you.
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 1  Q.   Can you point out where the weir is located?
 2  A.   It would be on the far left side in the vicinity
 3    of the west half of the north berm.
 4  Q.   So in cases of storm events where there is
 5    overflow, where is this water discharging to?
 6  A.   The overflow which would be combined wastewater
 7    from the milking parlor and storm water would be discharged
 8    to the north and within close proximity of the northern
 9    boundary of the dairy.
10  Q.   So is this the changing from dark to light, is
11    that the northern boundary of the dairy?
12  A.   Correct, on the far left side of the picture.
13  Q.   Can you describe some of the issues raised by
14    combining a wastewater holding facility with a storm water
15    holding facility, as you described what is going on here?
16  A.   Right.  This facility is going to generate
17    wastewater from the milking parlor 24/7.  They can't stop
18    milking the cows, so it's a waste stream that is continuous
19    in nature.  And if you are in a permitting perspective, if
20    you were to have a problem with that waste stream, they would
21    have to actually come up with an alternative storage or stop
22    production in order to stop putting waste into the storage
23    area.  So I would call that continuous wastewater production.
24    This happens because of milking.
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 1        The contaminated storm water runoff would happen
 2    only during events when this storm runoff to create enough
 3    volume to run across the property from the subject to the
 4    north and enter the interception pumps and flow into the
 5    impoundments so it's more of a batch or non regular source of
 6    wastewater.  The --
 7        CHAIRMAN GANS: Did you mean storm water?
 8        THE WITNESS: Huh?
 9        CHAIRMAN GANS: Did you mean storm water?
10        THE WITNESS: Did I say --
11        CHAIRMAN GANS: Non regular.
12        THE WITNESS: When -- when the storm water has
13    not touched anything in the production area, for example has
14    not touched feed, has not touched manure, it would be
15    considered uncontaminated storm water, right.  So once it's
16    fallen on the production area where there's storage of manure
17    or feed, it's considered contaminated storm water runoff,
18    storm water and, therefore, a wastewater generated at the
19    facility.
20  Q.   (BY MR. MARSHALL:)  And primary containment of
21    concern is what?
22  A.   Is going to be for the runoff that would include
23    sediments and then the nutrients in the sediment that would
24    include pathogens, of course, from the -- if it was runoff
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 1    from the manure.
 2        If it was runoff from the silage area, the
 3    silage, depending on if there is some silage leachate
 4    present, that leachate has very high nitrate concentration
 5    and may get up to 4,000 parts per million so you would have
 6    an extreme concern over nitrate which is immediately mobile
 7    versus the nitrogen in the manure, which is not immediately
 8    mobile.
 9        So sediments, nitrogen and pathogens would be the
10    top three and then just large particulates as far as
11    effecting your waste storage facility.
12  Q.   So would you say that in your opinion that it is
13    important to size and locate your facilities with
14    consideration to their integrity and how much water is being
15    put into the system in these ponds?
16  A.   Absolutely.
17  Q.   Can you look at, please, we're going to be going
18    to Exhibits 31 and 32, which have not been admitted.  Are you
19    familiar with both of these exhibits?
20  A.   Yes, I generated both of these images from Google
21    Earth.
22  Q.   And are these pictures of the -- what are these
23    pictures of?
24  A.   This is obviously the aerial imagery available
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 1    through Google Earth so it's a NASA satellite imagery.  I
 2    focus in on the location, in Exhibit 31, on the location of
 3    the approximate locating of the waste pond and the natural
 4    drainage at the north boundary of the property and that's on
 5    31.
 6        And then in -- I put a couple of elevations in
 7    there just to give perspective, showing that to the east of
 8    the facility, off property, the elevation is 4,733, so it's
 9    higher elevation.  The property itself started out at 4,720.
10    It's going to be manipulated from that.
11        And then down --  down gradient or north of the
12    waste pond, we see a rapid lowering of the elevation from --
13    well, not rapid, but it's definitely a lower elevation from
14    4,713 to 4,704 to 4,700 as you travel north and then west.
15    So that was just to give you kind of a spot idea when you're
16    looking at that image.
17        And then on figure -- Exhibit 32, I -- more of a
18    30,000-foot view from Google Earth.  I pulled back so that
19    you could see the continued drainage if -- you know, when and
20    if there's a discharge from the weir where it's going to
21    follow the lowest elevations in the topography, and so it
22    would follow north and easterly and then north pathway to
23    Colony Ditch so that's the purpose of that.
24  Q.   Thank you.
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 1        I move that these exhibits be admitted.
 2        MS. FAIRBANK: We would object to the admission
 3    of these particular documents.  These are documents that were
 4    not provided to NDEP during the consideration of the permit
 5    application part of the public comment.  These are documents
 6    that have been prepared subsequent for the purpose of this
 7    hearing and, therefore, they are not relevant to the actual
 8    -- the actual approval of the permit which is in question
 9    here.
10        MR. MARSHALL: There are in -- generally, that's
11    -- there is a general record review cases.  There is a
12    general preference for staying with documents that are in the
13    record.  However, these documents, there is exceptions for
14    explanatory material.  These documents show what the site
15    looked like before, and there's no other photographs to do
16    that.  So this is -- all this is establishing is that what
17    the site was before and the drainage patterns that were there
18    prior to the permitting.
19        Now, of course, in this case, it's a little
20    difficult because of course the earthwork and pond
21    construction all occurred before the permitting --
22        MS. FAIRBANK: Objection to testimony.
23        MR. MARSHALL: -- so there isn't any opportunity
24    to provide photographs of that prior to the actual condition
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 1    during that process.  So this is -- we consider this should
 2    be admissible extra record evidence.  Thank you.
 3        MS. FAIRBANK: We reserve the same objection.
 4    You heard the testimony of Ms. Martin with respect to her
 5    findings.  She's provided testimony as to elevations and
 6    those different determinations.  But as to any
 7    characterization that this somehow represents the topography
 8    in a manner which affected the approval of the permit by
 9    NDEP, there's been no foundation laid for that type of
10    argument.
11        Furthermore, you know, to the extent that counsel
12    is arguing that somehow is to be construed against the
13    defendants, NDEP, with regards to the approval process, I
14    don't believe that that provides any foundation or support
15    for the admissibility of these particular documents.  These
16    documents were not prepared and presented to the department
17    for consideration with determining the approval of the
18    permit.
19        MR. MARSHALL: It is odd, indeed, for NDEP to
20    deposit documents that show the condition of the site prior
21    to the permitting or the construction are irrelevant to the
22    process.
23        I think the key issues here are provided in
24    testimony.  If the -- you know, I leave it in your hands.  If
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 1    you want to admit these documents or you've already heard the
 2    testimony from Ms. Martin about what they actually show.
 3    I'll leave it in your hands.
 4        CHAIRMAN GANS: I'm not going to allow the
 5    admissibility of these.  I don't want to open the door to
 6    something that we are constrained by and that is we're not
 7    going to look at information that NDEP did not know or did
 8    not have when they issued this permit.
 9        MR. MARSHALL: I will stipulate that if NDEP
10    didn't know this information --
11        CHAIRMAN GANS: We'll find out.
12        MR. MARSHALL: Okay.  So that means -- forgive
13    me.  I'm record keeping.  31 and 32 are not admitted.
14  Q.   Okay.  Can you please turn to Exhibit 11A in the
15    black binder.
16        CHAIRMAN GANS: The number again?
17        MR. MARSHALL: 11A.  And I believe this has
18    already -- it's been stipulated?
19        MS. FAIRBANK: Yes.
20        CHAIRMAN GANS: It's been stipulated, okay.
21  Q.   (BY MR. MARSHALL:)  Can you describe what this
22    document is?
23  A.   This is referred to as the Lumos and Associates
24    preliminary geotechnical investigation report for Smith
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 1    Valley Dairy and it's dated July 2013, prepared by
 2    AGPROfessionals.
 3  Q.   And can you please turn to page six of that
 4    report and can you please read the last paragraph on that
 5    page?
 6  A.   "Groundwater was encountered at the time of our
 7    field investigation."
 8  Q.   Slowly.
 9  A.   In all of the borings -- "in all borings and test
10    pits 1 and 4 ranging in depth from 15 feet to 18 feet bgs."
11    Which means below ground surface.  Quote, unquote modeling,


12    comma which indicates previous groundwater presence was
13    observed in several of the test pits and borings at depth of
14    between 5 and 14 feet.  Therefore, seasonal groundwater in
15    parentheses water table, fluctuations should be anticipated
16    at the site.
17  Q.   Why is this information important?
18  A.   It's important because the applicants needed to
19    establish the highest groundwater in order to determine how
20    they could position their impoundment to maintain a four-foot
21    separation between the bottom of the impoundment and high
22    groundwater.
23  Q.   Why is it important to maintain that separation?
24  A.   The separation is there to protect the integrity
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 1    of the liner from uplift and pressure from shallow
 2    groundwater on the back side of the liner.
 3  Q.   And what happens if there is consistent
 4    groundwater levels rising to meet the liner?
 5  A.   Several things can happen depending on the
 6    veracity of it, but any type of interaction on the bottom of
 7    the lagoon of a rising and falling of shallow groundwater can
 8    create periods of pressure upwards into the liner system and
 9    then as the water table falls some vacuum on the back end.
10        If you're talking about the earthen portion of a
11    liner system, it can affect the compaction of it by eroding
12    it from underneath and depending on over time, there could
13    even be some loss of subsurface materials and some localized
14    subsidence.  So you just want to be able to remove that
15    shallow groundwater from underneath the liner system.  First,
16    you have to identify where it's at.
17  Q.   Thank you.  I would like you to turn to, in that
18    same document, it's not numbered unfortunately, but it's
19    plate A6.  I'm sorry.  Forgive me, wrong number.  Bear with
20    me for a minute, A1.  We'll get to the map in just a second.
21  A.   Okay.
22  Q.   Can you describe what plate A1 is?
23  A.   A1 is a boring log for boring B-1.
24  Q.   And when was that boring taken?
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 1  A.   The date up in the top left-hand corner says
 2    June 27, 2013.
 3  Q.   And does it have an indication there of what the
 4    depth to groundwater was, that date?
 5  A.   If you look on the left-hand side of the piece of
 6    paper, a little bit underneath the halfway mark, you'll see
 7    an upside down triangle and the words at 15 feet groundwater
 8    encountered.
 9  Q.   Okay.  And if you also look at the top right
10    corner, is there also that indication of depth to groundwater
11    at that point?
12  A.   Right, it says water depth, 15 feet plus or
13    minus.
14  Q.   Okay.  Can you take a moment, please, and look at
15    plates A2, 3, 4, 5, 6 through 10 and just determine that
16    these borings occurred on the same date?
17  A.   There's June 27th and 28th are the two dates I'm
18    running across thus far.
19  Q.   Okay.  And this was in July of 2013; is that
20    correct?
21  A.   In June.
22  Q.   Excuse me, June of -- yeah, I'm sorry.  I was
23    looking at the date of the plate, not the date of the boring.
24    So --
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 1  A.   Right, June 2013.
 2  Q.   Are you generally familiar with what happened
 3    climatically in Nevada at that time?  Were we in a period of
 4    drought?
 5  A.   In 2013 -- this is 2015.  You're in the fourth
 6    year of drought so, yeah, you would have had drought for at
 7    least two years.
 8  Q.   Okay.  And --
 9        MR. JOHNSTON: Objection, there's no evidence as
10    to the interplay between groundwater levels and the drought.
11    That's subject to dispute, an entirely different set of
12    circumstances for the state engineer.  And for this witness
13    to try to make the -- connect the dots of drought meaning low
14    groundwater level, she doesn't have the ability to offer that
15    testimony.
16        MR. MARSHALL: She's not testifying as to whether
17    or not there is evidence of drop in groundwater as a result
18    of the drought.  She's just testifying that there was, in
19    fact, a drought at this time.  You heard from Frank Ely.  He
20    testified as to what was happening with his well over the
21    same time period, in other words, and the location of his
22    property.  So his objection is not going to what she's
23    actually testifying about.
24        CHAIRMAN GANS: Okay.  It's noted.
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 1        MR. JOHNSTON: Thank you.
 2  Q.   (BY MR. MARSHALL:)  Okay.  Can we -- can we now
 3    go to the white NDEP binder and this is Exhibit 24.
 4  A.   Page?
 5  Q.   This is the engineer's narrative, which it's not
 6    internally paginated.  It's not paginated, so --
 7  A.   I got it.
 8        MR. MARSHALL: Commissioners, we'll be working
 9    from, it's about 20 -- 20 pages from the front.  It's titled
10    Engineer Narrative.  First, can you --
11        CHAIRMAN GANS: Hold on.  I don't have it yet.
12        MR. MARSHALL: Okay.  It's dated 6-03 2014.
13        THE WITNESS: If it helps physically, it's this
14    far into the section.
15        CHAIRMAN GANS: Thank you.
16        COMMISSIONER PORTA: You got one more.  Hang on.


17        COMMISSIONER TURNER: We're all on the same sheet


18    of music now.
19  Q.   (BY MR. MARSHALL:)  Okay.  Can you identify from
20    the -- sorry to do this, but we're not going to ask them to
21    flip to the first page, and what is this entire document?
22  A.   The entire document is Exhibit 24.  It's the
23    permit -- Smith Valley Dairy application for Nevada CAFO
24    Groundwater Discharge Permit, dated June 4, 2014, prepared by
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 1    AGPRO, and it's somewhere in the vicinity of about 100 some
 2    odd pages.
 3  Q.   Have you reviewed this document before?
 4  A.   I have reviewed the permit applications in the
 5    public file, and I have reviewed -- I believe, I've looked at
 6    every page of this in one form or another but, yes, I've seen
 7    this -- this document.
 8  Q.   Okay.
 9  A.   This exhibit, okay, to be very specific, I've
10    also seen this exhibit.
11  Q.   Can you turn to, actually, it's the next page,
12    page two of three of the engineer's narrative.  There's a
13    paragraph about three down, it starts with run-on from
14    adjacent land?
15  A.   Yes.
16  Q.   Can you read that?
17  A.   "Run-on from adjacent land will not be a concern.
18    Surrounding topography is gently sloped and will be farmed.
19    The entire production area of the facility will be surrounded
20    by a two foot raised perimeter farm road that will prevent
21    any irrigation water or run-on from entering the production
22    area."
23  Q.   Why -- why is run-on an issue that needs to be
24    addressed?


Page 142


 1  A.   Any storm water run-on that comes onto the
 2    property that interacts with any of the waste on the
 3    production site now becomes contaminated storm water run-off
 4    and must be dealt with by the permittee.
 5  Q.   And can you have run-on that comes onto the
 6    property that, for example, in this property that doesn't
 7    enter the production area but is still entering within the
 8    storm water system?
 9  A.   Right, and you can have uncontaminated storm
10    water run-on that you divert around your waste storage areas
11    so it maintains its non-contaminated status and then allow it
12    to go on its way, that's a very common procedure.
13  Q.   And -- okay.  Can you now turn to, this is
14    further back in the same document and it's a document called
15    titled estimating runoff and peak discharge.  I'll show you
16    what it looks like.  It's a table.  Could you please describe
17    what this document is?
18  A.   At the top it says estimating runoff and peak
19    discharge, and it appears to be a computer printout from an
20    EFH-2, version 1.10, and looking at the peak flow for
21    spillway is the practice, and it was dated June 6, 2014.
22  Q.   And what's the purpose of that document?
23  A.   Is to determine input the drainage area of
24    concern and you describe the surface of that drainage area
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 1    using a curve number which is in the middle of this document
 2    and other descriptors of the watershed, the slope, the length
 3    and then a particular storm event and time of concentration
 4    and you're supposed to come up with a -- at the bottom of the
 5    table your peak discharge rate which is in cubic feet per
 6    second that they are calling the peak flow for spillway
 7    design.
 8  Q.   And to arrive at these calculations, do you need
 9    to know the amount of territory that you're or area that is
10    being collected or the area that for these calculations?
11  A.   Yes, that's the first number drainage area.
12  Q.   Okay.  What is that number?
13  A.   140 acres.
14  Q.   Are you generally familiar with the size of the
15    dairy property?
16  A.   Yes.
17  Q.   And what is that size?
18  A.   It's about 140 acres.
19  Q.   So in other words, these calculations assumed no
20    other run-on of storm water for these -- to arrive at these
21    numbers?
22  A.   No, it would appear they were just looking at
23    storm water that fell on the property, no run-on from other
24    places, either from the south side, east or west.
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 1  Q.   So if I may clarify, that was a yes?
 2  A.   Yes.
 3  Q.   My question was did this analysis take into
 4    account any other land adjacent to the dairy property itself
 5    when determining the appropriate sizing of facilities?
 6  A.   Well, specifically the only thing we have here is
 7    140 acres, and so that's the size of the facility.  The
 8    engineer did not describe whether he was incorporating he or
 9    she was incorporating any outside acreage.
10  Q.   Okay.
11  A.   But from the other descriptors, it appears to be
12    the size and shape of the dairy facility.
13  Q.   Thank you.  Can you --
14  A.   I guess, I would like to clarify, and I'm looking
15    at the numbers 140 acres.  The watershed length of 500 feet
16    and the slope, it would appear to me if you were using other
17    pieces of property, you would break those down as is done
18    like with hydro cad.  In hydro cad, you would pick,
19    especially if there's different slope to the land, which
20    there would be to the east, you would have a separate little
21    watershed dictating its dimensions, length and slope and
22    maybe even a different curve number.
23        This is a really generic -- I mean, there's very
24    little detail in here, but a good engineer would have
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 1    separate inputs for different sources of the storm water
 2    runoff.
 3  Q.   So you're assuming it's one source?
 4  A.   Correct.
 5  Q.   Okay.  Can you now turn to, this is Appellant's
 6    Exhibit 37, so the black binder, page 37, excuse me,
 7    Exhibit 37.
 8        And, Commissioners, bear with me here because it
 9    was a snafu on my part in assembling this exhibit.  It's
10    supposed to be the monitoring report but when I PDF'd it,
11    somehow put in a lot of other NDEP documents and duplicates
12    so there's a lot of extraneous material here.
13        But what we're looking at is if you count from
14    the back, there's a couple of different letters from 2014
15    from NDEP, and then you start getting to these documents from
16    Silver State that is the actual monitoring report and it's --
17    the actual documents starts with this letter from
18    AGPROprofessionals on April 8th, 2015.
19        Using Exhibit 26, there is a chart on -- I'm
20    sorry, are we all on that -- do we have that?
21        Have you seen this document before?
22  A.   Yes.
23  Q.   And can you describe what it is?
24  A.   This is a submittal letter, plus table one is the
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 1    description of four monitoring wells and the dates of their
 2    baseline water quality sampling, and then the remainder of it
 3    is the laboratory reports from that water sampling event and
 4    the chain of custody report.
 5  Q.   Can you please identify these are for the four
 6    monitoring wells up on the right hand -- top right hand
 7    corner around the pond or three around the pond, is that
 8    accurate?
 9  A.   Yeah, monitoring wells one, two and three
10    numbered counter clockwise starting on the southeast corner
11    and monitoring well number four which was added later in the
12    permitting process is down in the southwest corner of the
13    entire dairy facility.
14  Q.   Can you please describe to the Commissioners the
15    depth to groundwater measurements for each of those
16    monitoring wells?
17  A.   Right, monitoring well one, which is the original
18    up gradient well, so it would be right in the manure storage
19    area, its depth to groundwater is 10.5 feet below ground
20    surface.  If you go to the far north end of the north storage
21    pond, monitor well number two, we're looking at 5.7 feet
22    below ground surface.
23        CHAIRMAN GANS: Excuse me, am I finding these on
24    these charts here?
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 1        MR. MARSHALL: Yes, on table one, table one of --
 2        CHAIRMAN GANS: Okay.  Thank you.
 3        MR. MARSHALL: We're just running down the depth
 4    to groundwater.
 5        CHAIRMAN GANS: Yes.
 6  Q.   (BY MR. MARSHALL:)  Could you keep going, please.
 7  A.   And remember the land is sloping so it's less
 8    elevation at the north end than the south.  Okay.  Monitoring
 9    well number three, which is on the west side of the north
10    pond, it has depth to groundwater at 4.5 feet below ground
11    surface, and then monitoring well four at the far southern
12    end of the property, 19.8 feet below ground surface.
13  Q.   Okay.  Do you -- do you know the depth of these
14    ponds, familiar with the depth of the holding, the south and
15    north storage pond?  Is it approximately ten feet, ten to
16    14 feet?
17  A.   Oh, of the actual construction?  I was thinking
18    of elevation but yes.
19  Q.   Okay.  The bottom of the pond, in other words, is
20    ten to 14 feet?
21  A.   Below ground surface.
22  Q.   Thank you.  Okay.  I would like to take you now
23    back to SOS's Exhibit 26, I believe, which is comments that
24    you prepared, and can you turn to page 14 of that --
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 1  A.   Yes.
 2  Q.   -- document.  And heading number 12 is lack of a
 3    designed area for sludge, excuse me, solid sludge removal
 4    equipment.  Can you generally describe what that concern is
 5    that you raised in that document?
 6  A.   Yes, the wastewater that's going into these
 7    impoundments will have solids in them, not only from the
 8    milking parlor because the manure separator that they use,
 9    I'm familiar with it, it has a solid separation efficiency of
10    ten to 20 percent.  So the rest of the solids will end up in
11    the impoundments.  Plus, the way it's designed to receive
12    storm water runoff from the corral area and other places that
13    would pick up sediments and hay or feed or manure particles,
14    there's going to be more solids deposited into the
15    impoundments.
16        The way they built them, there is no access to
17    the bottom of the impoundment to -- let's say you wanted to
18    de-water all the wastewater out of it and kind of get rid of
19    the solids at the bottom, there is no concrete launch pad or
20    any other type of protective device that would allow you to
21    get into the impoundment itself with mechanical equipment and


22    remove solids.  It's just a bear plastic liner.
23        So this facility will have solids built up in the
24    wastewater impoundment.  They will have no way of getting out
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 1    unless they agitate, and still they will not be able to
 2    remove solids and that's a problem.
 3  Q.   Does that degrade the capacity of the facility to
 4    hold storm water?
 5  A.   Well, it does a variety of things.  It -- not all
 6    solids will stay on the bottom of the impoundment actually.
 7    On the sledge, some of them will float to the top and create
 8    a crust.  Some solids such as sand will drop out of the inlet
 9    pipe almost immediately the heavier, and they will start to
10    create a sandbar at the inlet pipe and that can become
11    incredibly frustrating in order to keep the inlet pipe from
12    clogging through the course of the operation.
13        Some of the solids, such as let's say feed
14    particles, et cetera would float to the top and start to
15    evaporate the formation of a crust, would, in fact, evaporate
16    the purported purpose of these impoundments which is not only
17    storage for land application but also for evaporation.  If
18    you have solid crust on the surface, you're not going to have
19    much evaporation.
20        So -- and I have observed dairy pond built in
21    this way after they have been used for ten or 15 years, and
22    all of these problems manifest themselves, and they are
23    constant problems for the dairy operator everyday, and they
24    cause the impoundments to be unnecessarily odiferous because
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 1    it's not a working waste storage facility.  It's a -- going
 2    to have some troubles with solids built up.
 3        And so best engineer practices is to provide a
 4    way to get into these lagoons to remove those storage over
 5    time, and they have not designed anything like that in the
 6    system.  So all they are left with is to do agitation and
 7    pumping which will not -- I -- which because of the size of
 8    the lagoons, they will not be able to remove much of the
 9    solids.
10  Q.   Thank you.  Can you turn to Exhibit 39, please.
11    This is one of our pending, in our Exhibit 39, please.  Can
12    you generally describe -- did you hear the testimony of Mr.
13    Ely and Ms. Gattuso describing what these pictures indicate?
14  A.   Yes, I did.
15  Q.   And do you recognize the dairy buildings in these
16    drawings?
17  A.   Yes, I do.
18  Q.   And what in particular if you're looking at 39B
19    and C, the second and third photographs, what -- what are --
20    what concerns you about this run-on for this that's indicated
21    here that was testified to?
22  A.   Okay.  Storm water run-on that comes onto the
23    property from offsite that is not formally collected and
24    directed in a drainage and culvert system which is your
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 1    traditional engineering solution, but it's allowed to free
 2    fall across the property is now going to commingle with the
 3    manure storage area which is the area just south of the pond
 4    and be included in that storm water runoff that enters into
 5    the ponds, and they did not model for that.
 6  Q.   Thank you.  We would now like to turn to --
 7    forgive me here.  This is NDEP's exhibit permit.  Sorry, I'm
 8    having a --
 9        MS. FAIRBANK: Which one are you looking for?
10        MR. MARSHALL: The actual permit.
11        MS. FAIRBANK: It's number two.
12        MR. MARSHALL: Number two, Exhibit Number Two, so


13    this is a stipulated exhibit.
14  Q.   And have you seen this document before?
15  A.   This is not the signed version.
16        MR. MARSHALL: Can we confer for a minute?
17        CHAIRMAN GANS: Let's take a break, ten minutes.
18        MR. MARSHALL: I think they are just trying to
19    get a copy of the final permit.
20        MS. FAIRBANK: Yes, ten minutes should be fine.
21        CHAIRMAN GANS: We'll reconvene at five after
22        2:00.
23        (Whereupon, a brief recess was taken.)
24        CHAIRMAN GANS: We'll go back on the record.
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 1    It's ten minutes after 2:00.
 2        Mr. Marshall, I figure you're going to go on to
 3    something else, and we'll come back to this when the
 4    documents are available?
 5        MR. MARSHALL: Correct.
 6        CHAIRMAN GANS: Thank you.
 7  Q.   (BY MR. MARSHALL:)  I would like to now turn to,
 8    let me get the number right.  This is Exhibit 11, NRCS,
 9    National Resource Conservation Service.
10        CHAIRMAN GANS: This is your document?
11        MR. MARSHALL: Yes, my document, excuse me, my
12    black binder.  Soil Survey of Lyon County, excerpts from
13    1984.
14        MS. PRATT: This has already been admitted.
15        CHAIRMAN GANS: Yeah.
16        MR. MARSHALL: What?
17        MS. PRATT: I was saying it's already been
18    admitted.
19        MR. MARSHALL: This is admitted.
20  Q.   Then can you look at on page 61 under soil type
21    451 low coarse sand about three, excuse me, four paragraphs
22    down, there's a paragraph starts with permeability, can you
23    please read that?
24  A.   "Permeability of this Obanion soil is moderately
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 1    slow.  Available water capacity is high.  Effective rooting
 2    depth is limited by season high water table that is at a
 3    depth of 0.5 to 2.0 feet from January through December.
 4    Runoff is very slow, and the hazard of water erosion is
 5    slight.  The hazard of soil blowing is slight."
 6  Q.   Thank you.  Now, on page 62, this is for soil
 7    type 452 Obanion sandy loam drained, actually one, two, three
 8    paragraphs down on the left, it also indicates that for the
 9    soil type, when is the period of seasonal high groundwater?
10        CHAIRMAN GANS: Excuse me, are you on a
11    particular paragraph?
12        MR. MARSHALL: Yes, I'm on the third full
13    paragraph on the left hand column of page 62.
14        CHAIRMAN GANS: Starting with what words?
15        MR. MARSHALL: Permeability of this Obanion.
16        CHAIRMAN GANS: Thank you.
17  Q.   (BY MR. MARSHALL:)  When is the period of
18    seasonal high groundwater?
19  A.   Again, from January through December.
20  Q.   Okay.  And then for soil type 453, continuing on
21    down at the top of the right hand column, the second
22    paragraph, starting with, again, permeability, when is the
23    seasonal high water table?
24  A.   Same wording, January through December.
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 1  Q.   Thank you very much.  Can we go now to our
 2    exhibit number -- excuse me, forgive me.  This is NDEP's
 3    Exhibit 8, and can you please -- this is an admitted exhibit.
 4    Can you please describe what this is?
 5  A.   This is an NRCS, Natural Conservation Resource
 6    Service, part of the USDA conservation practice of standard
 7    for waste storage facilities, so it's standard code number
 8    313 and at the bottom right hand corner, it's dated October
 9    2003 is this version.
10  Q.   Okay.  And can you turn to page two, please.  And
11    on the right hand column, under additional criteria for waste
12    storage ponds, does this -- the second paragraph, does it
13    also reference when the high water or, excuse me, when the
14    table -- water table should be measured to ensure separation?
15  A.   We're talking about the --
16  Q.   The paragraph starts with pond shall have bottom
17    elevation?
18  A.   Right.
19  Q.   And my question is simply at what point in time
20    should the water table be measured to ensure groundwater
21    separation?
22  A.   Well, you want to look for seasonably high water
23    table.
24  Q.   That's it.  Thank you very much.  And why is that
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 1    important?
 2  A.   Seasonally high is a term of art, meaning the
 3    highest that the shallow groundwater is found seasonally, and
 4    it can be lower, but the highest would be the closest to the
 5    earth's surface.
 6  Q.   And now can we go please to our exhibit, black
 7    binder, number nine.
 8        CHAIRMAN GANS: Which has not been stipulated to.
 9        MR. MARSHALL: Which has not been stipulated to.
10  Q.   Can you describe what that document is?
11  A.   This is the Nevada Division of Environmental
12    Protection's document titled Animal Waste Storage
13    impoundments WTS-38, and this one has a date of August 2014.


14  Q.   And what is this -- can you read the first
15    paragraph, please, without -- the last sentence is not
16    applicable, so just, I guess, the first sentence of the first
17    paragraph.
18        MS. FAIRBANK: We would object to the reading of
19    this particular document into the record.  It's not been
20    admitted.  We don't stipulate to the admissibility.  So by
21    having the witness read it, it's the same as admitting the
22    document.
23        MR. MARSHALL: I can rephrase it, if you would
24    like.
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 1        CHAIRMAN GANS: Okay.
 2  Q.   (BY MR. MARSHALL:)  Generally, do you understand
 3    what this document was written for?
 4  A.   From my understanding, both from e-mail
 5    communication between the department and the applicant
 6    consultant is my main reference that this document was
 7    prepared by the -- the NDEP to provide guidance in the design
 8    and construction of waste storage facilities, and the
 9    applicant in this case was their consultant was directed to
10    look at this document and use it in their design.
11  Q.   Can you look at page two of four, item number
12    five, groundwater separation, and can you describe without
13    reading what that provision talks about?
14  A.   Again, it's providing for a minimum of four foot
15    separation between the high seasonal groundwater table and
16    the bottom of the lagoon impoundments.
17  Q.   Thank you.
18        We will address this exhibit with an NDEP
19    witness, and then we will offer it into evidence at that
20    time.
21        MR. JOHNSTON: I have to object to that testimony
22    because that did not accurately reflect this document that
23    she was referring to, and I can do it on cross-examination,
24    but I believe the proper time to make the objection if
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 1    someone does continue to read the full sentence is now.
 2    Because what it actually says is that the storage
 3    impoundments -- this is between the bottom of the proposed
 4    storage impoundment and the seasonal high groundwater table
 5    shall be four feet or the design shall incorporate liner
 6    ballast measure to protect liner uplift from high water
 7    table.  So to have the witness testify that was the complete
 8    statement of the guideline is inaccurate and misleading.  I
 9    want to correct the record now based on my objection.
10        CHAIRMAN GANS: Thank you.
11        MR. MARSHALL: That's fine.
12        CHAIRMAN GANS: Okay.
13  Q.   (BY MR. MARSHALL:)  Okay.  That's all I have for
14    this exhibit.
15        MS. FAIRBANK: Oh, okay.
16        MS. PRATT: Is that exhibit --
17        CHAIRMAN GANS: John, let me make sure we're not
18    -- so nine is pending?
19        MR. MARSHALL: Nine is pending.
20        CHAIRMAN GANS: Okay.
21        MS. FAIRBANK: Replace two.
22        MS. PRATT: Replace it with this one.
23  Q.   (BY MR. MARSHALL:)  Now, we're turning to
24    Exhibit 2 in the binder and this is -- I guess, you've
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 1    already identified you've seen this document before.  Now, in
 2    your -- you're also -- excuse me, as much respect as not
 3    calling you Your Honor would entail, we are also going to be
 4    running through a number of objections -- not objections, a
 5    number of issues we identified with the permit that were
 6    identified in our opening brief that starts at page 16 which
 7    relate to the permit in the application or excuse me, the
 8    draft permit.
 9        The first one I wanted to ask you about is the
10    flow rate that is calculated to average point or 800,000
11    gallons of water, can you --
12        CHAIRMAN GANS: Excuse me, where are we, page 16?


13        MR. MARSHALL: No.  What I -- these are -- if --
14    I'm trying to not switch between two exhibits for you, so
15    these are concerns identified in our -- specifically
16    identified in our form three and in our brief and were also
17    parts -- part of her comments which is Exhibit, I believe,
18    26.  So rather than have you flip back and forth, I was going
19    to have her -- the witness describe to you what the concern
20    was and whether or not it was addressed.
21        MS. PRATT: We're just trying to follow along.
22    Page 16 of what document?
23        MR. MARSHALL: Page 16 of my opening brief.
24        COMMISSIONER PORTA: That's page seven I think in
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 1    the permit.
 2        MR. MARSHALL: Yes, I was about to get there.
 3  Q.   So on page seven of the permit, there's a flow
 4    rate of point zero eight million gallons per day.  Can you
 5    enlighten the Commissioners about your concern with that flow
 6    rate?
 7  A.   It's zero point eight zero million gallons which
 8    is equivalent to 800,000 gallons.  My concern is this is a
 9    limitation, a discharge limitation on the 30-day average flow
10    rate, so this would be the ceiling at which the dairy could
11    discharge the amount of volume they can generate of
12    wastewater.
13        My concern is that it is significantly higher
14    than the amount of water that's actually even used on the
15    property, and it is also significantly larger than the value
16    that was proposed by their consultant.  So in effect, the
17    permit has such a high discharge rate that even if the
18    facility was fully operated and used as much water as they
19    thought they needed, they wouldn't come within one fourth or
20    one tenth of this volume.  It's an extraordinary exaggeration
21    and, therefore, not really a limitation on the facility.
22        They should have something -- if you're going to
23    actually write a permit that's trying to control or
24    understand the amount of wastewater generated, a facility
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 1    needs to get a little bit closer to what is actually
 2    estimated to you by the applicant.
 3  Q.   Then on the same page, there's talking about the
 4    base you described as a 30-day average and -- but the
 5    measurement is made weekly.  Can you talk about --
 6  A.   Right, just a slight background of what we have
 7    here is we have a non discharging permit language trying to
 8    be shoehorned into a discharge permit database, and I had
 9    this same problem when I was a permit writer in Oklahoma.
10        For discharging permits, a lot of this language
11    makes sense.  For non discharging permit, it doesn't, but
12    there are some like artifacts or problems with language that
13    was left in the templet that should have been changed.
14        But if you're asking for a 30-day average but
15    you're measuring weekly, then you're -- in some permits you
16    might want to say exactly how many of data points that would
17    be, and then also if it's a 30-day rolling average, okay, not
18    a calendar 30 days, but every time you take a measurement
19    then you incorporate 30 days behind it.
20        I don't know if everyone on the Commission is
21    familiar with 30-day rolling average, but that's my concern
22    and that is a common way of describing a measurement in an
23    NPDES format.
24  Q.   And then --
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 1  A.   I need to clarify that.
 2  Q.   Okay.  You can clarify that.
 3  A.   I think I need to clarify that.  In any given
 4    30 days, there may be some activities on the facility that
 5    generate more wastewater than others, be generating the same
 6    volume every single day.  So with a 30-day average, it is an
 7    attempt to capture those peaks and valleys rather than having
 8    them hide in a static 30-day calendar day, if that makes
 9    sense, just a way to get a more accurate understanding of the
10    facility.
11  Q.   Okay.  And then can you turn to page eight.  Page
12    eight, are you already there?
13  A.   I think I am.
14  Q.   And this has -- talking about manure measured in
15    wet tons, and you had a concern about wet tons.  Can you
16    describe what that is, please?
17  A.   Right, I had a concern just from the permit
18    language itself, and I think that was reflected later in some
19    e-mail communications but when -- there is no indication on
20    the a facility of a scale a weigh scale, all right.  So to
21    require reporting of weight of wet tons is a requirement that
22    doesn't -- doesn't seem to address the restrictions of the
23    site, and what might have been a better method of determining
24    the amount of manure removed from the facility is to maybe
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 1    pick a cubic feet or some other easier measurable quantity,
 2    and because otherwise we're going to get into a situation
 3    where it's going to be estimates from book values, and we're
 4    not going to have actual volumes or tonnage unless you have
 5    it.
 6  Q.   Can you turn to page 19, please.
 7  A.   19?
 8  Q.   Yes.  Can you describe issues with --
 9  A.   So we just left some tables and we're now into
10    something titled Special Approvals/Conditions Table, and
11    there's a series of 14 items on it of which many of them are
12    qualified with the statement, "does not apply to this
13    permit."  So, again, this is indicative of more of a templet
14    issue than a, you know, cleaned up version of a permit for
15    this facility.
16  Q.   Can you look at item number six, transfer
17    function requirements?
18  A.   Right, that's a separate issue related to the
19    permit and this -- the sentence is manure may be stockpiled
20    in and around the pens and in places of the facility's
21    production area that drain to the wastewater impoundments.
22    Manure may also be transferred to a third party.
23        And so what is happening here is the permit is
24    allowing manure to be stored basically anywhere on the
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 1    property.  Whereas, the engineer's design just has the manure
 2    in two places, either in the corral or in the manure storage
 3    area.  And so the -- actually, the permit is broadening where
 4    this manure can be placed that has this outside of the
 5    engineer's design.
 6  Q.   Can you turn to page 21.  And are you talking
 7    about the laboratory analysis, and can you talk about that,
 8    please, and what conditions?
 9  A.   It's towards the bottom of the page, item A four
10    seven.
11  Q.   Uh-huh.
12  A.   This is towards the bottom of that page,
13    additional monitoring by the permittee, and this is what the
14    permit says, "If the permittee monitors any pollutant at the
15    locations designated herein more frequently than required by
16    this permit, using approved analytical methods as specified
17    above, the results of such monitoring shall be included in
18    the calculation and reporting of the values."  So I think
19    actually I wanted the paragraph above, sorry.
20        I think what I want to talk about what this one
21    says, okay, yes -- so I'm sorry.  I'm sorry.  I'm not sick.
22    It's an allergy.  I know the cough sounds awful.  I
23    apologize.  A.4.6.4, the analytical techniques or methods
24    used.  Okay.  So here is the permit and 4.6, it's talking
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 1    about recording results of the samples or measurements taken
 2    and it's dictating a laundry list of things you have to have,
 3    like the place, date and time that you did the sampling, the
 4    date of the analysis, who performed the analysis and then the
 5    analytical techniques or methods -- techniques or methods
 6    used.
 7        And typically, well, in a good permit, the
 8    permitting staff would be a little bit more concerned about
 9    exactly which laboratory methods were being used, and the
10    reason why you do that is when you receive the data from the
11    permittee, it goes into a database, and so you want to make
12    sure that that -- all data, let's say for nitrates, is
13    generated from the same EPA approved laboratory method.  It
14    has the same detection limits and, therefore, that all of the
15    data in that part of the database is comparable, okay, and
16    defensible in court.
17        So by providing a freedom to the permittee to
18    determine the analytical techniques, the agency has lost
19    their control over the quality of the data, and my experience
20    in permit -- NPDES permit writers and permits that if you are
21    going to require an analysis, laboratory analysis that you
22    also specify the EPA analytical method and not allow the
23    permittee to use whatever one they want.
24        For example, some methods could be colormetric,
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 1    you know, just with like a hack test, that have -- maybe that
 2    are not as sensitive and don't give you as good of value
 3    versus some other laboratory analysis for the same parameter
 4    could give you better detection limits.  Meaning, you could
 5    get -- you could get a more specific number and maybe even a
 6    lower value.
 7        So, anyway, that's -- it's a concern that it's
 8    just leaving that up in the air, and it's a problem with
 9    compliance.  It will be a problem with enforcement.  It will
10    be a problem with presenting the data in an enforcement
11    action if the techniques are not outlined.
12        MR. JOHNSTON: Objection, I move to strike that
13    last testimony.  That's pure speculation as to what might
14    occur in the future, and it's just her view of how this
15    permit is being interpreted.
16        CHAIRMAN GANS: I agree.
17        MR. MARSHALL: Can I?
18        CHAIRMAN GANS: Go ahead, yeah.  You want to be
19    -- yeah, absolutely, I cut you off.
20        MR. MARSHALL: Hopefully I'll change your mind,
21    but that it's really she is testifying based on her
22    experience and to similar types of permit conditions and what
23    can happen, and she's been involved as indicated in many
24    testifying on the permits, so I do think it is relevant as to
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 1    why you might have a consistent set of monitoring, reporting
 2    information.  With that, I'll be quiet.
 3        MR. JOHNSTON: I'm happy to respond, but it's
 4    still speculative because the type of data that the witness
 5    is talking about could be provided under this permit.  It's
 6    speculation as to what might be provided in the future and
 7    whether -- depending on what that data indicates, there might
 8    be an enforcement.  That's just wild speculation.  With all
 9    due respect to Ms. Martin's experience in this area, it's
10    still speculation as to what might happen under this.
11        MR. MARSHALL: That's one of the problems with
12    the permit that at this point it's speculation.
13        MR. JOHNSTON: Mr. Marshall is just arguing.
14        MR. MARSHALL: Right, this is argument.
15        MR. JOHNSTON: We're talking about witness
16    testimony, Mr. Chairman.
17        MR. MARSHALL: We're arguing over --
18        CHAIRMAN GANS: We don't need to argue this,
19    okay?  I understand what the intervenor is saying, and it's
20    been noted, and we will allow it.
21  Q.   (BY MR. MARSHALL:)  Okay.  Do you have any other
22    significant concerns that you would like to articulate about
23    the permit?  We've just touched on the highlights.  We, of
24    course, included others in our brief but in terms of trying
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 1    to conserve our fast disappearing daylight.
 2        COMMISSIONER PORTA: These are your major points.


 3        THE WITNESS: I have one more.  One would be the
 4    detection limits.  The permit allows for --
 5        CHAIRMAN GANS: Is this particular in the permit
 6    somewhere?
 7        THE WITNESS: Yes.
 8        CHAIRMAN GANS: Let's specify.
 9        MR. MARSHALL: It's on page 25, I believe.  I'll
10    refer to page 25, okay.  On page 22 of the permit, item
11    A.4.8.4, the permit states "All laboratory analysis conducted
12    in accordance with this discharge permit must have detection
13    at or below the permit limits."
14        Okay.  Now, again, this is very similar to not
15    specifying the EPA method.  If you do not specify the
16    detection limit for each and every parameter that you're
17    asking for a reporting, then you are stuck with data or a
18    method that is not -- that is only as sensitive as for
19    example the maximum contaminant levels which say for nitrates


20    is ten parts per million is the MCL under the Safe Drinking
21    Water Act.
22        On your page 25 of the permit, you have some step
23    enforcement from seven parts for a total filtration but let's
24    say just nitrates, the enforcement limit is ten parts per
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 1    million, if that's your detection limit for the method that
 2    you use, then if you have 9.8 parts per million, you may not
 3    get a positive answer on your analytical, and so you've lost
 4    the knowledge that you're actually very close to your MCL.
 5        So EPA's recommendations for detection limits is
 6    one tenth of the MCL so that your detection limit is well
 7    below the actual value that you're concerned about, and you
 8    can start to see an upward trend towards it, and that's
 9    standard in NDPS, that's standard for EPA.
10        MR. MARSHALL: Thank you.  I have no further
11    questions.
12        CHAIRMAN GANS: Okay.  The State's table?
13        CROSS-EXAMINATION
14        BY MS. FAIRBANK: 
15  Q.   Ms. Martin, would you refer to Appellant's
16    Exhibit 36, which is your CV.
17        CHAIRMAN GANS: Wait, counsel, 36?
18        MS. FAIRBANK: Appellant 36, in the black binder.
19        CHAIRMAN GANS: Ah-ha.
20        THE WITNESS: Yes.
21  Q.   (BY MS. FAIRBANK:)  And starting at the third
22    page of that exhibit what's been marked as -- what's
23    indicated as page one of your expert witness testimony and
24    deposition history, based upon your prior testimony and
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 1    review of this document, it appears most of your testimony
 2    has been made on behalf of objectors to or appellants from
 3    the issuance of a permit, isn't that true?
 4  A.   My clients are the people that appeal the permit
 5    issuance.
 6  Q.   So you're generally on the homeowners or those --
 7    making sure I understand your testimony, so you generally
 8    testify on behalf of those appealing the issuance of a
 9    discharge permit?
10  A.   Right, and different states have different
11    qualifiers on who can do that, whether it's an organization
12    or an individual, I guess, to clarify your question.
13  Q.   When was the last time you testified on behalf of
14    entity that issued a permit?
15  A.   I have not testified for a state agency.
16  Q.   What is your rate of payment for your services?
17  A.   For a -- for the citizens that are protesting,
18    are doing a permit appeal my fee is $750.
19  Q.   And is that a flat fee or that based upon just
20    your initial review?
21  A.   That's been my flat fee since 1997.  I have
22    different fees when I work for companies but when I work for
23    citizens, it's a small dollar amount.
24  Q.   Now, you previously provided to the department of
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 1    environmental protection comments with respect to the
 2    application and draft permit?
 3  A.   Is that a question?
 4  Q.   Yes.  Did you previously provide the department
 5    written comments?
 6  A.   Yes, I did.  On the -- I provided comments on the
 7    draft permit but more specifically on the procedure and on
 8    the permit file itself was the focus.
 9  Q.   And that was identified as Exhibit 26 for
10    appellants, is that those comments?
11  A.   Exhibit 26, correct.
12  Q.   And that -- that document there, combined with
13    your public comment at the January 7th, 2015, hearing,
14    consisted the totality of your public input or your input
15    into the issuance of the permit involving the Smith Valley
16    Dairy?
17  A.   With my public input, there was only one public
18    meeting, so that would be my comment there, and it was only
19    one public comment period, and this is the only public
20    written comments I've submitted.
21  Q.   In that written public or, excuse me, in
22    Exhibit 26, your written comments, did you make any
23    specification or identify any concern with respect to the use
24    of a 30-day time period or rolling 30-day time period?
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 1  A.   At the time that I was asked to put together
 2    these comments, the citizens --
 3  Q.   That wasn't my question.  My question was --
 4  A.   I'm answering the question.
 5  Q.   Yes or no, did you include a comment with respect
 6    to the 30-day versus a rolling 30-day time period?
 7  A.   For yes or no, I did not include any comments
 8    about the proposed permit -- I guess I did.  There's some
 9    comments but not on the 30-day rolling, you're correct.
10  Q.   And these comments were based upon the
11    application as it stood at that time that you had received a
12    copy of that application, correct?
13  A.   My comments would have been restricted to the
14    permit application materials that were supplied via an open
15    records request.  So whatever the agency provided via links
16    or copies to the citizens, that's what I had access to.
17  Q.   And that also included the draft permit?
18  A.   Yes.
19  Q.   And some of those concerns were memorialized in a
20    notice of decision issued by the department of environmental
21    protection; is that correct?  Let me rephrase that question.
22    That was a poorly phrased question.
23        So your concerns were memorialized and summarized
24    in the notice of decision issued by this department of
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 1    environmental protection, is that true?
 2  A.   You know, I didn't do a check on every single one
 3    of them, but I do know the notice of decision had some
 4    paraphrasing of concerns, and then the agency response.  So I
 5    did not go point by point to see if every one of them were
 6    addressed or addressed adequately.
 7  Q.   So if I -- would you refer to Defendant's
 8    Exhibit 20, which would be in the white binder, and this has
 9    been stipulated and an admitted exhibit.  Have you seen that
10    document before?
11  A.   Yes.
12  Q.   And if you would refer to page two of Exhibit 20,
13    section one, did you express concern regarding construction
14    of the -- of the construction prior to the issuance of the
15    permit?
16  A.   Yes, I did.
17  Q.   And the response indicated that there was a cease
18    and desist order and notice of alleged violation; is that
19    correct?
20  A.   The document speaks for itself, but the NDEP
21    response says construction that commenced prior to the
22    issuance of the permit was addressed by NDEP through a cease
23    and desist order and a notice of alleged violation to the
24    permit.
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 1  Q.   And then also on page two under the second
 2    concern with regards to a management plan to address odors
 3    and flies, do you know whether the final permit issued
 4    addressed that particular concern?
 5  A.   The NDEP response speaks for itself, but NDEP
 6    required the permittee --
 7  Q.   I'm sorry, that wasn't my question.  My question
 8    is do you know whether or not the final permit issued
 9    addressed that concern you expressed with regards to a
10    management plan to address odors and flies?
11        CHAIRMAN GANS: Excuse me, what page is that on?
12        MS. FAIRBANK: The concern is on page two of
13    Exhibit 20, Defendant's Exhibit 20.
14        MR. MARSHALL: Rolls over onto page three.
15        CHAIRMAN GANS: Go ahead and answer.
16        THE WITNESS: Yes, one of the solutions was to
17    require the management plan for nuisance control, and I read
18    that and I felt that --
19  Q.   (BY MS. FAIRBANK:)  That wasn't my question.  It
20    was a yes or no.  Did they -- did the permit include an odor
21    management or some sort of plan with respect to odors and
22    flies?
23  A.   In this document?
24  Q.   In the permit do you know whether it did?
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 1  A.   I believe, yes but I don't remember what page.
 2  Q.   I'll go ahead and refer you to Exhibit 2, which
 3    is the permit, and page 19.  I believe it's 19, section --
 4    paragraph seven or section seven.
 5  A.   Are you asking me a question?
 6  Q.   I was just referring to that to refresh your
 7    recollection with respect to my question as to whether or not
 8    the permit contained.
 9  A.   Right, it requires a management plan for nuisance
10    control, item number seven.
11  Q.   And then in your written comments, going back to
12    the Defendant's Exhibit 20, the summary of the public
13    comments, you had expressed concern regarding access to the
14    public records.
15        MR. MARSHALL: I'm going to object.  This is -- I
16    don't know what this has to do with the -- her -- the basis
17    for her testimony.  It's not relating to the permit.  It's
18    relating to the process regarding when it was issued which is
19    not what she was testifying.
20        MS. FAIRBANK: One of the issues that has been
21    presented by appellants and including through the -- through
22    their argument and through Ms. Martin's documentation and
23    evidence presented by the appellants relates to that one of
24    the problems with the issuance of the permit was access to
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 1    the public comments and access to public records, and so that
 2    correlates into a deficiency and issuance of the permit.
 3        Ms. Martin made public comment with regards to
 4    that which is part of the record with respect to the totality
 5    of the issuance of the permit, and so I'm just simply going
 6    through that particular, you know, those concerns that were
 7    expressed with respect to, you know, responding to those
 8    contentions that because there was inadequate public access
 9    represent by the appellant responding to that particular
10    issue as present through the documents and evidence which
11    have been stipulated in and admitted before the Commission
12    here today.
13        MR. MARSHALL: Again, for us, this has to do with
14    the timing of this case.  If they want it, that's part of
15    their case in chief to argue about whether or not there was
16    public notice and those issues, they are welcome to do it
17    there, but this is a cross-examination of an expert that gave
18    testimony on how the dairy operates and not on whether or not
19    the -- there was public testimony.
20        They are welcome if they want to identify her as
21    a witness, call her about that, but that's not what the
22    subject of the direct examination was.
23        MS. FAIRBANK: As counsel for the Commission has
24    already stated earlier today, you know, the rules of evidence
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 1    are a bit lax in these types of proceedings.  We are
 2    constrained by a two-day period of time.  We're already
 3    almost 3:00 p.m. today.  And so in the interest of moving
 4    things forward because there are still multiple witnesses to
 5    be called today and tomorrow, I'm just trying to go ahead and
 6    efficiently move through things so that we can get through
 7    this within the time constraints and not have to be burning
 8    the midnight oil.
 9        MR. JOHNSTON: Mr. Chairman, Mr. Marshall moved
10    for admission of Exhibit 26 to the written comments, and
11    Ms. Martin -- those written comments that he introduced into
12    evidence contain this precise issue, and now he says she
13    can't be cross-examined on that issue?  He can't have it both
14    ways where the written comments go into the evidence and then


15    we're not allowed to cross-examine her on those precise
16    issues.
17        CHAIRMAN GANS: I'm going to allow it.
18  Q.   (BY MS. FAIRBANK:)  Did you express concern in
19    the written comments and at the public hearing with respect
20    to access to public records?
21  A.   I expressed concern because --
22  Q.   The question is did you express -- did you make a
23    representation that you had concerns, yes or no?
24  A.   Yes.
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 1  Q.   And ultimately were you provided the totality of
 2    the records prior to the conclusion of the public comment
 3    period?
 4  A.   I was provided -- we've been asking for the
 5    records since June.
 6  Q.   My question was --
 7  A.   We were provided the information over the
 8    Christmas holiday, and I took time out from my family and my
 9    celebration to put together an expert report that was --
10        CHAIRMAN GANS: Let's hold.
11        THE WITNESS: -- in anticipation of a deadline of
12    January 7th, that's exactly what happened.
13        CHAIRMAN GANS: I'm asking the witness to hold.
14    I want to hear the question again.
15  Q.   (BY MS. FAIRBANK:)  Did you receive the totality
16    of the public records prior to the conclusion of the public
17    comment period, yes or no?
18        MR. MARSHALL: I'm going to object.  That
19    question assumes that you've defined what totality is and
20    it's undefined as to how she's supposed to answer that
21    question and what the totality of the record is.
22        CHAIRMAN GANS: Isn't the totality, this document
23    that we have agreed to have in the record?
24        MR. MARSHALL: No, I think she's referring to
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 1    more than that.
 2        CHAIRMAN GANS: I need to know.
 3  Q.   (BY MS. FAIRBANK:)  I'll break it down little bit
 4    so it's a little bit more clear.  Did you receive a copy of
 5    the permit application prior to the conclusion of the public
 6    comment period?
 7  A.   I received two CD's, if that will help, where
 8    your agency burned some various documents that was considered


 9    to be the public file.
10  Q.   And subsequently you've reviewed the documents
11    that have been presented as evidence in this particular case,
12    in particular Defendant's Exhibit 24, which is the
13    application for the Nevada CAFO groundwater discharge permit,


14    were there any documents -- based upon your review of
15    Exhibit 24, were there any documents that were not included
16    in those two CD's that were present in Exhibit 24 based upon
17    your review?
18  A.   That's a big question.  Your Exhibit 24?
19        MR. MARSHALL: I'm going to object.  I think are
20    you asking that she compare the CD's that she was provided
21    with the documents that are in the record?
22  Q.   (BY MS. FAIRBANK:)  Well, earlier she represented
23    that she's reviewed this entire document.  So presumptively
24    as the expert, she's reviewed the totality of this document.
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 1    I'm asking her whether or not she has any recollection as to
 2    whether or not there were contents in the Exhibit 24, the
 3    permit application, that were not present in the CD's that
 4    she reviewed prior to the conclusion of the public comment
 5    period?
 6  A.   Good question.  The CD's were a wide variety of
 7    information, including e-mails, public letters, et cetera.
 8    All of those kinds of items, of course, were not in your
 9    Exhibit 24 but whether or not this Exhibit 24 was identical
10    to what I received, actually, what I received was in a
11    jumbled mess, and this exhibit is all compiled together
12    nicely for you, so it's hard to say actually if they are the
13    same exact documents.
14  Q.   Okay.  And then you also received a copy of the
15    draft permit prior to the conclusion of the public comment
16    period, did you not?
17  A.   I personally received one?
18  Q.   You received a copy of the draft permit?
19  A.   I believe that's something in the mail which was
20    the response to comments, and then I also looked for the
21    draft permit on-line, so I believe I did have a draft permit.
22  Q.   And that's what was utilized to create your
23    comments that were set -- that are set forth in the
24    Exhibit 26, your written comments regarding the Smith Valley
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 1    Dairy permit application?
 2  A.   The vast majority of my written comments were
 3    focused on the permit process and some of the permit
 4    application materials and for the proposed permit itself.
 5  Q.   But you did base some of those comments on the
 6    proposed permit?
 7  A.   One or two.
 8  Q.   Yes or no?
 9  A.   Out of 15.
10  Q.   You did base some comments on that draft permit?
11  A.   Yes, one or two based on 15 pages.
12  Q.   And now on page four of Defendant's Exhibit 20,
13    the notice of decision, you express concern with regards to
14    the storage of silage on bare ground and concerns regarding
15    the combination and capsulation for the leachate?
16        MR. MARSHALL: Forgive me, would you mind asking
17    a direct question.  I think it's confusing if you're lifting
18    your voice at the end, indicating --
19  Q.   (BY MS. FAIRBANK:)  Did you express a concern for
20    silage storage on bare ground on page four of the or were
21    your concerns memorialized on page four?
22  A.   Those are two completely different questions.
23  Q.   Did you express concern with regards to silage
24    being stored on bare ground with regards to the application
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 1    and draft permit?
 2  A.   My concerns were expressed on page 14 of public
 3    comments, item number 13, the waste calculation do not
 4    include silage leachate.
 5        Now, on your Exhibit 20 -- what page number are
 6    you looking at, page five of that document, you're asking me
 7    if my concerns were memorialized, so you have to look on page
 8    four and it says, paraphrasing, the above named people are
 9    concerned that the silage storage area is not lined or not
10    stored in horizontal plastic silos to prevent the leachate
11    contaminating the aquifer.
12  Q.   Was that a concern of yours?
13  A.   And the other one is the above named people
14    express concern for existing silage, so neither one of those
15    paraphrase or memorialize my concerns about the volume of
16    silage leachate, so the answer is no.
17  Q.   But you had concern regarding -- is there a
18    difference between a concern regarding storage of silage on
19    bare ground and a calculation for the volume of the leachate
20    and runoff from that?
21  A.   Well, if you -- I guess we need to put this in
22    the time frame that it occurred.  At the time frame that I
23    wrote the public comment, the agency or the applicant was
24    proposing to store the silage on bare ground.
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 1  Q.   Correct, that's my question.
 2  A.   Incidentally, the silage is stored on concrete.
 3  Q.   That wasn't my question.  The question -- I'm
 4    trying to make the record clear, so the question was at the
 5    time of the public comment, you expressed concern with regard
 6    to the application, not considering the leachate from the
 7    silage storage as part of the calculation because it was
 8    being stored on bare ground, yes or no?
 9  A.   It's not just because it was stored on bare
10    ground so the answer is no.
11  Q.   Not because just because, but that was a factor?
12  A.   You're picking the questions.
13  Q.   That was a factor?
14  A.   Right, I know.  That's what I'm trying to answer
15    them.  The issue was that there was not an explanation of the
16    volume that would be generated, that's all I expressed in my
17    public comments.  I didn't express it as whether or not I
18    guess surface and groundwater but the problem was the volume.


19    I could clarify that answer.
20  Q.   Ultimately, the permittee voluntarily poured a
21    significant concrete pad for the purpose of storing and
22    directing the runoff from -- and leachate from that silage
23    storage; isn't that correct?
24  A.   I do not believe it's a significant size
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 1    considering the size of the dairy.  I've seen dairies of that
 2    size have silage concrete lines, silage storage areas of
 3    17 acres.
 4  Q.   Do you know how big --
 5  A.   You know, if I can't answer the question --
 6  Q.   But, excuse me, do you know how large the --
 7        MR. MARSHALL: Can we have a --
 8        THE WITNESS: Maybe a break.
 9        MR. MARSHALL: It seems that you're asking a
10    question and you're not allowing her to answer if she's not
11    giving you the answer that you want, at the same time --
12        MS. FAIRBANK: My problem is that Ms. Martin
13    tends to decide to go ahead and run.  And so for the purpose
14    of trying to move things along, I'm trying to keep the
15    testimony limited to the question that's being asked.
16        MR. MARSHALL: Please phrase your questions in a
17    way that either she can answer directly or let her answer in
18    the manner that -- that she feels she's giving you and the
19    Commission the best information possible.  It could run a
20    little easier.
21  Q.   (BY MS. FAIRBANK:)  Do you know how large the
22    concrete pad that's located at Smith Valley Dairy?
23  A.   No, only other than the size that's shown on the
24    aerial photograph.
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 1  Q.   So you have no -- you have no indication or no
 2    personal knowledge of how large it is?
 3  A.   Well, sure I do.  I mean, are you just comparing
 4    it to the size of the surface impoundment.  The two surface
 5    impoundments together -- where is this?
 6  Q.   Can you tell me how many square feet?
 7  A.   The surface -- I'm going to try to finish my
 8    answer.  I am an expert witness, and I am going to try to
 9    finish my answer.
10  Q.   But my question is do you know --
11  A.   Yes, you can --
12  Q.   But --
13  A.   -- compare the size of the white thing right
14    there to the size of the lagoons.  We know the size of the
15    lagoons are about five acres each, that's about ten acres in
16    size, and we know that that white concrete thing is either
17    comparable or less than ten acres in size by just visual
18    comparison.
19  Q.   But you haven't physically been out to the site
20    to look at it?
21        MR. MARSHALL: The question has been asked and
22    answered.
23  Q.   (BY MS. FAIRBANK:)  I'm asking about the
24    concrete.


Min-U-Script® Capitol Reporters
775-882-5322


(46) Pages 181 - 184







State Environmental Commission -- Appeal of Groundwater 
Pollution Control, Permit NS2014502, Smith Valley Dairy


Hearing
July 23, 2015


Page 185


 1  A.   I haven't been physically on the site to measure
 2    their concrete.
 3  Q.   Now, the permit as approved is not a discharge
 4    permit for the purpose of discharging to water of the U.S.?
 5        MR. MARSHALL: Can I object?
 6  Q.   (BY MS. FAIRBANK:)  Is it?
 7        THE REPORTER: What was that last part?
 8        MS. FAIRBANK: Water of U.S.
 9        MR. MARSHALL: She finished with a question.
10        THE WITNESS: Am I saying that this is a federal
11    discharge permit, that is not the way it's been portrayed
12    thus far today.
13  Q.   (BY MS. FAIRBANK:)  If you look at page nine --
14    if you look at page 11 of Exhibit 26, Appellant's Exhibit 26,
15    your written comments?
16  A.   Okay.
17  Q.   And you expressed concern with regards to
18    discharge of waters or discharge from the permittee to
19    wilderness area in Artesia Lake; is that correct?
20  A.   Yes.
21  Q.   And based upon the final permission as drafted,
22    that permit does not permit discharge to waters of Artesia
23    Lake or the wilderness area absence an act of God or unusual
24    storm events?
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 1        MR. MARSHALL: I'm going to object to that
 2    characterization.  I think you mean beyond the 25-year,
 3    24-hour storm.
 4  Q.   (BY MS. FAIRBANK:)  I'm asking her if there's --
 5    that it doesn't permit discharge beyond a certain level of a
 6    significant storm event as you understand it?
 7  A.   That was a long question.  Can we clarify the
 8    first part of your question.  You asked about the permit.  I
 9    think you said the draft permit.  Are you going to ask me
10    questions about the signed permit or the draft permit?
11  Q.   (BY MS. FAIRBANK:)  And if I mentioned the draft
12    permit, that was a mistake on my part.  I was meaning to
13    refer to the issued permit.
14  A.   Okay.  And you want to know if it allows for
15    discharge?
16  Q.   Well, my question is does it allow -- does the
17    permit -- permit, that does not sound right.  Does the permit
18    allow discharge for an event less than a waters that -- or a
19    storm event that exceeded a 24-hour, 25-year storm event?
20  A.   Okay.  Well, the language of the discharge is on
21    page two and section A.2.2 and A.2.1, and the state permit
22    allows for discharging.  It says discharge manure and process
23    wastewater to land application areas in accordance with the
24    NMP and then discharge manure process wastewater in response


Page 187


 1    to storm events or chronic rainfall events that exceed the
 2    25-year, 24-hour storm design provided that the production
 3    area is operated, blah, blah.
 4        So there's two discharges, to be answering your
 5    question.  Whether or not you can -- the one about the
 6    rainfall, I mean, the permit is what it is, okay.
 7  Q.   And prior to the issuance of the final permit,
 8    did you have concerns with regard to the number and location
 9    of monitoring wells?
10  A.   Yes, I did.
11  Q.   And in response to your concerns, as well as
12    other concern, perhaps did an additional monitoring well
13    ultimately be placed and included in the permit?
14  A.   It was a monitoring well number four in the
15    southwest corner, but I'm afraid that it's already showing
16    groundwater concentrations three times the value of the
17    baseline under the impoundment.
18  Q.   That wasn't the question.
19  A.   So I'm not sure it's a good --
20  Q.   That wasn't my question.  My question was was a
21    fourth monitoring well included in the final permit
22    subsequent to the public comment, including your public
23    comment expressing concern regarding the number of monitoring


24    wells?
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 1  A.   Okay.  You said subsequent, after the public
 2    comment period, was a fourth well, yes, that's true.
 3  Q.   One of the concerns you testified to is the lack
 4    of an area for solid sludge removal.  Is that a correct
 5    representation of one of your concerns with respect to the
 6    permit?
 7  A.   I don't think I described it as a lack of an
 8    area.  It's a lack of a design element.
 9  Q.   And is that design element specified in the NCRS
10    or WTS standards to your knowledge?
11  A.   The conservation practice standard 313 recommends
12    that you design for the safe removal of solids.  It doesn't
13    dictate a particular method of doing it, but it does say you
14    should.
15  Q.   Do you know whether or not or, excuse me, let me
16    rephrase the question.  Do you have personal knowledge as to
17    whether or not a scale is located on the Smith Valley Ranch
18    that's sufficient to measuring the weight of wet manure?
19  A.   There was nothing in the applicant permit
20    application that suggested that they did.
21  Q.   So that was no?
22  A.   That's the only information I would have.
23  Q.   That was a no, you don't have personal knowledge
24    as to whether or not they do?
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 1  A.   The only personal knowledge I have is that
 2    there's no knowledge.
 3  Q.   Nothing further at this time.
 4        CROSS-EXAMINATION
 5        BY MR. JOHNSTON: 
 6  Q.   Good afternoon, Ms. Martin.  My name is Brad
 7    Johnston.  I scooted around the side of the table so I could
 8    actually see you.
 9        Have you ever in your professional experience
10    designed a dairy?
11  A.   No, I have not.
12  Q.   Have you ever in your professional career
13    designed a CAFO?
14  A.   No, I have not.
15  Q.   Have you ever worked with an applicant as an
16    engineer to seek a CAFO permit?
17  A.   No, it's not a service I offer.
18  Q.   And you don't offer that service to those seeking
19    CAFO's because you're personally opposed to confined animal
20    feeding operations; isn't that right?
21  A.   No, I'm not personally opposed to CAFO's.  I
22    don't do that type of --
23  Q.   Thank you, Ms. Martin.  You answered my question.
24  A.   All right.  It's not because --
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 1  Q.   So you never testified on behalf of an applicant
 2    who sought a CAFO?
 3  A.   Correct.
 4  Q.   Have you ever reviewed a CAFO application in
 5    which you did not find any deficiencies?
 6  A.   I have reviewed some CAFO permit applications
 7    that had very few --
 8  Q.   No, my question was have you reviewed any CAFO
 9    applications in which you did not find any deficiencies?
10        MR. MARSHALL: He interrupted her, and she's
11    trying to answer the question.
12        CHAIRMAN GANS: I think it was a yes, no answer.
13        MR. MARSHALL: No, that is -- you can answer that
14    question in multiple ways if you want to say, but she's
15    trying to explain what his answer is to the question now.
16        MR. JOHNSTON: I'll rephrase the question.
17  Q.   Ms. Martin, have you reviewed any CAFO
18    applications in which you did not find any deficiencies in
19    the application?
20  A.   I believe I have.
21  Q.   How many?
22  A.   Very few.
23  Q.   Very few.  Out of the 200 that you reviewed, a
24    very few of them were deficiency free?


Page 191


 1  A.   Correct.
 2  Q.   So are we talking 195 of the 200 applications you
 3    reviewed were deficient?
 4        MR. MARSHALL: Your Honor, I'm sorry, we've
 5    already gotten the point here.  I consider this to be
 6    badgering rather than seeking actual use.
 7  Q.   (BY MR. JOHNSTON:)  What's your best estimate on
 8    the very few number of applications that had no deficiencies,
 9    less than ten, less than five?  Give me your best estimate.
10  A.   I've been asked this question before and the
11    deficiencies are not the same across the board.  It depends
12    on what's required by the regulation.
13  Q.   I appreciate that, Ms. Martin, but --
14  A.   Something required by the regulations they are
15    not in the permit application.  Then there's a deficiency and
16    it's been a high percentage of the permit applications that
17    I've looked at that have had deficiencies, it's true.
18  Q.   Ms. Martin, I appreciate that commentary that you
19    just offered to the panel, but I need you to listen to my
20    question or it's going to take a long time for me to get
21    through my cross-examination, and I would ask that you just
22    simply answer the question that I ask.  What's your best
23    estimate of the number of applications you've reviewed that
24    had no deficiencies?


Page 192


 1  A.   I would say just a few, maybe one or two.
 2  Q.   So 198 out of the 200 CAFO applications you
 3    reviewed were deficient in your expert opinion?
 4  A.   Probably at this point in time, it would be more
 5    -- I reviewed over 150, probably over 200, so if you want to
 6    be specific, it would be 198.
 7  Q.   I think that's what I just said.
 8  A.   I'm sorry, it's getting late.
 9  Q.   Have you reviewed any CAFO permits in which you
10    didn't find a deficiency?
11  A.   CAFO permits?  To tell you the truth, this is one
12    of the first times I've seen these types of --
13  Q.   Ms. Martin --
14  A.   Errors in a permit, so --
15  Q.   Ms. Martin?
16  A.   This would be one of the first times --
17  Q.   That you've seen a deficiency in a CAFO permit?
18    My question is have you ever reviewed a CAFO permit and found


19    no deficiencies in the permit?
20  A.   And I do need to qualify my answer because a lot
21    of states, their permit appeal process is not limited to the
22    permit.  It's -- it's based on the permit application and
23    whether or not that permit application is complete and,
24    therefore, the appeals that I work on are whether or not the
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 1    agency was -- should have issued a permit on an incomplete
 2    application.
 3        So I would say 99 percent of my technical review
 4    is not on the permit language itself, it's on the adequacy of
 5    the permit application in order to trigger a permit to be
 6    issued.
 7  Q.   So your professional experience is not on the
 8    permit itself, it's on the application, that's your
 9    expertise?
10  A.   My permit expertise comes from my work experience
11    with the state on how permits are written.
12  Q.   Now, let's go back and see if I can actually get
13    an answer to the question I asked you.  Have you ever
14    reviewed a CAFO permit and found no deficiencies in the
15    permit?
16  A.   In the permit itself, sure.
17  Q.   On how many occasions?
18  A.   Well, again, I'm going to clarify this.  In the
19    State of Indiana, it's a permit by rule so there's really not
20    like an individual permit for each facility.  In other
21    states, there's a general permit which is issued in a
22    separate public process so it's the same exact permit
23    language for every single facility that issues an NOI.
24        So I guess what I would like to talk about is
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 1    just the individual permits that I have reviewed and in that
 2    respect, I've probably reviewed about a dozen individual
 3    permits generated by a state agency.  The vast majority of
 4    the permit applications that I work on are under a notice of
 5    intent to operate under a general permit or permit by rule
 6    where the permit is actually in the regulations.
 7        So in that respect, it's not for me to find a
 8    deficiency in the general permit.  It is what it is.  I can't
 9    find a deficiency in a permit by rule because that's a
10    legislatively approved document.  The only time I can find a
11    deficiency in a permit is if it's an individual permit.
12  Q.   Okay.  And in those instances, have you ever
13    found no deficiencies?
14  A.   I have found deficiencies in many of those,
15    probably --
16  Q.   That's not my question.  If you found --
17  A.   One of them I didn't.
18  Q.   One?
19  A.   Well, it's 18 years and there's only 12 of them
20    and a vast majority of my work has been with general permits.
21  Q.   I think -- yeah, that's -- I think that's my
22    point, Ms. Martin.  In 18 years, you've only seen two
23    applications that weren't deficient, and you only saw one
24    permit that wasn't deficient.  It's quite a track record.  I
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 1    guess the engineers around the country don't know what they
 2    are doing.
 3        MR. MARSHALL: I object.
 4  Q.   (BY MR. JOHNSTON:)  Would you agree with me, Ms.
 5    Martin, that the NDEP has discretion in issuing this permit
 6    and the language they employ in issuing this permit?
 7  A.   The discretion is limited by the regulations and
 8    the statutes.
 9  Q.   Right, so as long as they don't violate the
10    statutes of the regulation and they operate within that
11    regulatory framework and the statutory framework, their
12    decision stands?
13        MR. MARSHALL: I'm going to object that it calls
14    for a question of the law.  It's a legal question.
15  Q.   (BY MR. JOHNSTON:)  And you're not competent to
16    give such an opinion, are you, Ms. Martin?
17        MR. MARSHALL: I'm going to object to the
18    question.  She was not characterized as the legal witness and
19    so if you want to ask -- object to questions asking her to
20    make comments on areas that she's not -- didn't testify to
21    and is not qualified.
22        MR. JOHNSTON: I will rephrase the question.
23  Q.   You don't have an opinion, do you, Ms. Martin, as
24    to whether or not NDEP abused its discretion in issuing this
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 1    permit, do you?
 2  A.   I do, actually.
 3  Q.   Where is that referenced?  You only state that
 4    you think they could have done things a little bit
 5    differently or they could have worded things a little
 6    differently.  You have no opinion that they actually went
 7    outside the regulatory framework because that would be a
 8    legal opinion that your counsel just indicated that you can't
 9    provide.
10  A.   Chairman, maybe it's time for a little break.  I
11    need to use the restroom.
12        MR. MARSHALL: Why don't you answer the question,
13    and we can take a break.
14        THE WITNESS: I couldn't find a question in
15    there, to tell you the truth.
16        MR. JOHNSTON: We can take a break now,
17    Mr. Chairman.
18        CHAIRMAN GANS: Ten minutes, be back here at
19        3:30.
20        (Whereupon, a brief recess was taken.)
21        CHAIRMAN GANS: It's about 3:35.  We can
22    reconvene.
23        John, I have a comment.  I have a tendency to be
24    pretty lenient with witnesses now and then, but we're getting
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 1    to the point I believe personally some of these questions are
 2    yes and no answers, and I would prefer to get going on this
 3    stuff.  Between badgering and clarification and all of that,
 4    we don't need that right now.  We're never going to get done,
 5    so I would appreciate if you direct your witnesses to answer
 6    these questions, answer it yes or no.  If you have to have
 7    some clarification, then okay.
 8        MR. MARSHALL: Thank you.
 9        CHAIRMAN GANS: But keep it going.
10        MR. MARSHALL: Understood.
11        MR. JOHNSTON: Thank you, Mr. Chairman.  May I
12    proceed?
13        CHAIRMAN GANS: Yes, you may.
14  Q.   (BY MR. JOHNSTON:)  Ms. Martin, Save Our Smith
15    Valley in its brief to the panel made a statement that CAFO's
16    pose a risk not only to surface and groundwater but also to
17    the social fabric of rural communities.  Do you share that
18    view?
19  A.   I have not opined on that, so I would say the
20    answer is no.  The first part yes.  The second part no.
21  Q.   Now, you testified over I believe a concern about
22    manure being removed from the Smith Valley Dairy to other
23    property, do you recall that?
24  A.   Yes.
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 1  Q.   That already occurs in southern Lyon County, does
 2    it not, where manure from other dairies, feed lots and that
 3    is spread across existing ag fields?
 4  A.   I did not look at the nutrient management plan,
 5    but I know there's two dairies.  I don't know the answer to
 6    that.
 7  Q.   You don't know -- this is not -- you don't know
 8    one way or the other whether this will be a new practice in
 9    southern Lyon County?
10  A.   Correct.
11  Q.   Now, if you could look at Exhibit 26 in the
12    appellant's documents and Exhibit 26 is your written comments
13    and in particular, if you could turn to page 12 of
14    Exhibit 26, and in particular on page 12, the paragraph that
15    states there is no reason for NDEP, underneath figure one, do
16    you see where I'm at?
17  A.   Yes, I do.
18  Q.   You say in the last sentence of that paragraph,
19    "The proposed permit language appears to mimic antiquated
20    federal language rather than use state authority to prohibit
21    discharge so the permit will be protective of Nevada's waters
22    in the state"?
23  A.   Yes.
24  Q.   So the permit that was ultimately issued allows
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 1    the dairy to apply water to ag fields, correct?
 2  A.   Yes.
 3  Q.   And it allows for a discharge in the event of a
 4    25-year storm event; is that right?
 5  A.   Yes.
 6  Q.   And that's the only discharges that are
 7    permitted, correct?
 8  A.   Yes.
 9  Q.   And Nevada law allows NDEP -- NDEP to allow those
10    discharges, does it not?
11        MR. MARSHALL: I'm going to object.  That calls
12    for a legal conclusion.
13        CHAIRMAN GANS: Sustained, rephrase your
14    question.
15  Q.   (BY MR. JOHNSTON:)  All right.  Your position is
16    the State could use its authority to deny those permitted
17    discharges, right, that was your position?
18  A.   Specifically, the discharge to waters of the
19    state, not the land application.
20  Q.   Okay.
21  A.   When I wrote this paragraph, I was focused on the
22    weir.
23  Q.   That's part of the application that allows
24    discharge in the event of a 25-year storm event, correct?
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 1  A.   That's what -- I'm going to say that permit says
 2    that, but my concern was based on the weir itself that it
 3    could allow other discharges.  Other discharges could occur
 4    over a weir.  It's not open.
 5  Q.   So you don't have a concern over the -- what the
 6    permit allows in terms of discharge in a 25-year rain event?
 7  A.   I --
 8        MR. MARSHALL: I'm going to object.  That
 9    mischaracterizes her testimony.
10        MR. JOHNSTON: I'm not trying to mischaracterize.
11    I'm asking the question.
12        MR. MARSHALL: Hopefully you're not trying to
13    mischaracterize.
14        CHAIRMAN GANS: He's asking her to clarify.
15        THE WITNESS: I am concerned about the discharge
16    during the 25-year 24-hour storm event.
17  Q.   (BY MR. JOHNSTON:)  But that's something that the
18    state can permit; isn't that correct?
19  A.   That's something they can permit, yes.
20  Q.   Thank you.  Now, on the next page, page 13, your
21    written comments, I think we had some alarm over definitions
22    included in the permit regarding sewage sludge, do you see in
23    the middle of page?
24  A.   Yes.
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 1  Q.   But the permit does not allow the discharge of
 2    sewage sludge, does it?  It was just a definition included in
 3    the back of the permit?
 4  A.   Correct.
 5  Q.   Now, you were shown something from Google Maps to
 6    show elevation at the dairy site.  Google Maps is not
 7    something to use to measure elevation as a professional
 8    engineer, is it?
 9  A.   It wasn't Google Map.  It was Google Earth.
10  Q.   Okay, Google Earth.  You don't use Google Earth
11    as a civil engineer to map out elevation, do you?
12  A.   The opportunity to be on the site would be best.
13  Q.   So the answer to my question would be no?
14  A.   I use it for demonstrative purposes all of the
15    time.  If you are actually designing a facility, then the
16    answer would be no.  You should do an onsite survey.
17  Q.   And that's, in fact, what the engineer did in
18    this case; isn't that correct?
19  A.   I believe they did, yes, for the facility itself.
20    My information was for outside the facility as well.
21  Q.   Now, you talked about the depth of the treatment
22    pond, do you recall that?
23  A.   Yes.
24  Q.   Now, they were not excavated to their depth, were
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 1    they?  They were partially excavated and then built up with
 2    berms around; isn't that right?
 3  A.   That's true.
 4  Q.   So when you say these ponds are 14 feet deep, it
 5    wasn't 14 feet from the original grade, was it?
 6  A.   You would have to look at the cross sections
 7    because depending on which way we were looking, but I would
 8    say no.
 9  Q.   And you didn't look at those cross sections
10    during your direct testimony, did you?
11  A.   We did not talk about the cross sections,
12    correct.
13  Q.   Now, if you look at NDEP Exhibit 22, and this is
14    the rather -- I'm sorry, I think I mean Appellant's 22.  I'm
15    sorry.  It's Exhibit 24, my apologies, and this was
16    Mr. Marshall asked you questions on it, and there was in
17    about the middle of the exhibit the engineer's narrative, do
18    you recall that?
19        MR. MARSHALL: That's not 24.
20        MS. PRATT: It's defendant's.
21  Q.   (BY MR. JOHNSTON:)  I'm sorry, it's Defendant's
22    Exhibit 24, and Mr. Marshall asked you questions about it.
23    It's Smith Valley Dairy application for Nevada CAFO
24    groundwater discharge permit.  And then if we go, as
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 1    Mr. Marshall directed you, about 20 pages into that, you have
 2    the engineer's narrative, and Mr. Marshall had asked you
 3    questions about that.  Can you get to that page for me,
 4    please.
 5  A.   I am finding the engineer's narrative in the
 6    NDEP's.
 7  Q.   Right.
 8  A.   I thought you said appellant's.
 9        CHAIRMAN GANS: He did at first.
10        MR. JOHNSTON: I did originally.
11        THE WITNESS: I'm in 24 NDEP and at the
12    engineer's narrative and you had a question or not?
13  Q.   (BY MR. JOHNSTON:)  I do.  If you could look to
14    page two of that top paragraph.
15  A.   Okay.
16  Q.   And the paragraph says the soil was bored in 15
17    locations around the proposed facility and ground level --
18    groundwater levels were determined.  The test pit boring logs
19    from the location of the pond is attached a minimum two feet
20    setback from the pond bottoms has been maintained in the
21    design standard.  Further protection of the groundwater will
22    be accomplished through the use of the 60 ML high density
23    polyethylene liner and the storage ponds coupled with a leak
24    detection system.  Do you see that?
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 1  A.   Yes.
 2  Q.   So the engineers did take into account the
 3    groundwater issue when they designed these storage ponds, did
 4    they not?
 5  A.   I wouldn't characterize they took into
 6    consideration.  They identified it.
 7  Q.   And then they took measures for a two-foot
 8    setback polyethylene liner and a detection system, they did
 9    three things?
10  A.   They are required to have the liner and the leak
11    detection system later.  They did not do the leak detection
12    system.  They proposed just monitoring wells.
13  Q.   So they did --
14  A.   The narrative changed.
15  Q.   They did do the liner.  They took into account
16    the groundwater level and they put in monitoring wells, so
17    they addressed the groundwater issue in their professional
18    judgment?
19  A.   In their professional judgment, you're correct.
20  Q.   Now, you had talked about storm water run-on from
21    adjacent properties, do you recall that?
22  A.   Yes.
23  Q.   Now, if you look down at the third paragraph of
24    this engineer's narrative, it says "Run-on from adjacent land
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 1    will not be a concern.  Surrounding topography is gently
 2    sloped and will be farmed.  The entire production facility
 3    will be surrounded by a two-foot raised perimeter farm road
 4    that will prevent any irrigation water or run-on from
 5    entering the production area."  Do you see that?
 6  A.   Yes, I do.
 7  Q.   So the engineer addressed and considered in their
 8    professional judgment the run-on issue, did they not?
 9  A.   In their design but in the implementation, maybe
10    it did not carry through.
11  Q.   There's not --
12  A.   In the picture.
13  Q.   Isn't that the farm road?
14  A.   Huh?
15  Q.   Is the farm road not built?
16  A.   The pictures show runoff from the east.
17  Q.   Onto the property?
18  A.   I thought so, yeah.
19  Q.   I don't recall that testimony.  Now, you took
20    issue -- now, if you look at the permit itself, which is
21    Exhibit 2, and in particular Exhibit 2 is the actual permit.
22    Are you there, Ms. Martin?
23  A.   Yes.
24  Q.   If you could look at page seven, you took issue
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 1    with the flow rate that was identified in this permit of the
 2    0.80 million gallons per day, did you not?
 3  A.   I did.
 4  Q.   And you said, well, that exceeds the operation of
 5    the dairy, right?
 6  A.   I did.
 7  Q.   But this discharge permit and the flow rate
 8    that's permitted has to take into account the 25-year storm
 9    event for which discharge is allowed, doesn't it?
10  A.   I disagree.
11  Q.   Well, if you have a permitted discharge in the
12    event of a 25-year storm event, the permitted flow rate has
13    to take into account not only the operations of the dairy but
14    also the storm event which allows the dairy to discharge
15    water?
16  A.   You're mistaken.
17  Q.   Okay.
18  A.   This is an internal monitoring report.  It's not
19    a discharge off the property.
20  Q.   Oh, I looked at discharge limitations above that
21    and interpreted it differently, so maybe NDEP will clarify it
22    for us.  Are you aware of any legal prohibition that denies
23    NDEP the ability to use 30-day averages for measurement?
24  A.   There's a double negative in there.
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 1  Q.   Would you like me to rephrase it?
 2  A.   Yes, to one negative.
 3  Q.   You took issue about the fact that the permit
 4    permits the use of 30-day averages, do you recall that?
 5  A.   I didn't have an issue with 30 days.  I wanted it
 6    to be a rolling average, so just --
 7  Q.   There's no legal requirement that mandates NDEP
 8    to use a rolling average as you suggest?
 9  A.   That would be guidance from EPA on NDS permits
10    where that would come from.
11  Q.   That would be guidance but not a legal
12    requirement?
13  A.   It would probably be a legal requirement under
14    NDS permit.
15  Q.   Are you offering a legal conclusion now?
16        MR. MARSHALL: You're asking the question.
17        MR. JOHNSTON: I'm asking.
18        THE WITNESS: And my --
19  Q.   (BY MR. JOHNSTON:)  You're not authorized to
20    offer legal opinions, are you?  You don't have a law degree.
21    You aren't admitted to practice law in the State of Nevada.
22    You're here as civil a engineer?
23        Your Honor, when it suits their need, they attach
24    it asking for a legal conclusion.  When it suits their need,
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 1    they are willing to provide the legal conclusion to help her
 2    testimony.  They can't have it both ways.  I'll move on.
 3        CHAIRMAN GANS: Okay.  Sustained.
 4  Q.   (BY MR. JOHNSTON:)  Have you ever been
 5    responsible for enforcing the terms of a CAFO permit?
 6  A.   I have not.
 7  Q.   Have you ever worked with an operator to comply
 8    or permittee to comply with a CAFO permit?
 9  A.   I have worked with one CAFO operator on some
10    compliance issues related to a permit in Oklahoma.
11  Q.   So one occasion?
12  A.   Right, it's not a service I offer but at that
13    time, I was -- it was somebody asked a friend of a friend to
14    help them, so I did.
15  Q.   So complying with a CAFO permit is not a service
16    you provide?
17  A.   Part of that has to do with my PE.  I cannot
18    solicit work outside of New Mexico and Oklahoma, so that
19    particular person was in Oklahoma so I could do it.
20  Q.   So where you are licensed, you don't offer the
21    service of helping people comply with a CAFO in Oklahoma and


22    New Mexico?
23  A.   It depends if it would be engineering work.  I
24    assume if it would be nutri-management planning, that would
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 1    be outside the scope of providing engineering services so I
 2    could do that, I suppose.
 3  Q.   Do you do it?
 4  A.   I do not.
 5  Q.   Now, you had -- you provided testimony despite
 6    your lack of experience in enforcing CAFO permits or lack of
 7    experience in helping people comply with them, about
 8    enforcement because of what you characterize as big
 9    standards, do you recall that?
10  A.   I recall talking about big standards, yes, the
11    rest of what you said is your opinion.
12  Q.   But this permit gives NDEP the prerogative to
13    reopen the permit, correct?
14        MR. MARSHALL: I'm going to object.  The permit
15    says what the permit says.
16        MR. JOHNSTON: Well, she reviewed it, and she's
17    testifying on what --
18        CHAIRMAN GANS: Do you know?
19  Q.   (BY MR. JOHNSTON:)  Do you know?
20  A.   If -- yes, a permit can be reopened but not
21    casually, all right.
22  Q.   Now, the prerogative to reopen is specified on
23    page 23 of the permit under A13, prerogative to reopen.  The
24    permit may be reopened, additional limits imposed if it is
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 1    determined that the discharge causing a violation of ambient
 2    water quality standards of the State of Nevada.  Do you see
 3    that?
 4  A.   I see what you just read, correct.  It's on page
 5    23, item A13.
 6  Q.   So if NDEP finds any problems in the future, it
 7    has the ability to reopen this permit, address additional
 8    limitations and work with the permittee on any issues that
 9    NDEP identifies, correct?
10  A.   This question, which is of course more specific,
11    they are allowed to reopen the permit if it meets this very
12    specific criteria.  Whereas, early, you have asked me any
13    time, and I disagree.  They can reopen it any time.
14  Q.   Okay.  So but there is the opportunity to reopen
15    the permit under these circumstances, correct?
16  A.   They can reopen the permit if there is a
17    discharge that causes the violation of water quality
18    standards.
19  Q.   And that's --
20  A.   That's what this allows.
21  Q.   And that's when the permit would need to be
22    reopened, right?
23  A.   Not necessarily.
24  Q.   You testified you charge a flat feet of $750.  Is
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 1    that for the entire engagement or per day?
 2  A.   That is a fee I established a long time ago when
 3    I had a really poor client, and it includes my technical
 4    evaluation, reading all of the rules and regs, looking at all
 5    of the permit applications, coming up with a list of
 6    technical deficiencies and sometimes testifying at the
 7    hearing, the whole kit and caboodle.
 8  Q.   To answer my question --
 9  A.   Plus expenses of -- well, actually they would pay
10    my hotel and travel but as far as my engineering fees, 750
11    flat fee.
12  Q.   For the entire engagement?
13  A.   For the entire engagement.
14  Q.   Do you charge any other fees?  You said that's
15    for your professional engineering services.  Is there any
16    other fee you charge?
17  A.   For this particular service of reviewing a permit
18    application, it's been $750.  Sometimes I charge, again, for
19    the hearing.  Sometimes circumstances, it's been a long time
20    required, more effort.
21  Q.   So your fee to Save Our Smith Valley in this case
22    was $750 plus expenses?
23  A.   I do not believe I testified that I gave them a
24    fee, but that is my typical fee.
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 1  Q.   Are you doing this for free?
 2  A.   I am not charging them a fee.
 3        MR. JOHNSTON: I have nothing further at this
 4    point in time.  Thank you.
 5        CHAIRMAN GANS: Thank you.
 6        John, before we go any further, I would like to
 7    give the Commissioners the opportunity, if they have
 8    particular questions of this witness.
 9        COMMISSIONER PORTA: I do not.
10        COMMISSIONER TURNER: I have no questions either.


11        MR. MARSHALL: I have no redirect.
12        CHAIRMAN GANS: Okay.  Then this witness is
13    dismissed for right now.
14        THE WITNESS: And I'm putting this signed version
15    of Exhibit 2.
16        CHAIRMAN GANS: That's what we're doing also.
17        THE WITNESS: Just so -- but I'm taking my copy
18    with me.  I don't want there to be any confusion.
19        (Witness excused.)
20        MR. MARSHALL: I would like to call Michele Reid.
21    
22    
23    
24    
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 1        MICHELE REID,
 2        called as a witness on behalf of the
 3        Appellant having been first duly sworn,
 4        was examined and testified as follows:
 5    
 6        DIRECT EXAMINATION
 7        BY MR. MARSHALL: 
 8  Q.   Hello, can you identify yourself for the record,
 9    please.
10  A.   Yes, my name is Michele Reid, M-i-c-h-e-l-e
11    R-e-i-d.
12  Q.   And what is -- who do you work for?
13  A.   I work for the Nevada Division of Environmental
14    Protection Bureau of Water Pollution Control.
15  Q.   And were you involved in the permitting
16    consideration of the Smith Valley Dairy?
17  A.   Yes.
18  Q.   And can you just generally describe your role in
19    that?
20  A.   My role as an -- I'm a permit writer, and so my
21    role involves reviewing applications when they come in and
22    ensure that they meet all of the regulatory requirements,
23    drafting a permit, putting it out for public notice and
24    addressing any comments from that notice and issuance of the
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 1    permit.
 2  Q.   And I'm going to have you turn to Appellant's
 3    Exhibit 11A, in the black binder.  Can you identify that
 4    document?
 5  A.   Yes, it's the preliminary geotechnical
 6    investigation report for Smith Valley Dairy Development.
 7  Q.   And did you review that in your consideration of
 8    issuing the permit and excuse me, yes, issuing the permit?
 9  A.   I did read it.
10  Q.   Okay.  And look at page six of 20, the last
11    paragraph in that page, there's a statement there that says
12    excuse me --
13  A.   You're fine.
14  Q.   "Therefore, seasonal groundwater present water
15    table fluctuation should be anticipated at this site."  Were
16    you -- do you know whether or not you were provided any
17    information about seasonal high groundwater for the Smith
18    Valley Dairy?
19  A.   I do not make those determinations.  Those are
20    determined by a licensed PE.
21  Q.   Okay.  And who would have done that in this case?
22  A.   That would have been our compliance enforcement
23    group, Mark Kaminski.
24  Q.   Thank you very much.  I would now like you to --
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 1    we'll stick with this one.  Turn to Exhibit 18A.
 2        CHAIRMAN GANS: This is which one, appellant's?
 3        MR. MARSHALL: Yes.  Forgive me, wrong one.  18,
 4    sorry.
 5  Q.   Can you describe what this document is?
 6  A.   This is an e-mail between myself and a lady that
 7    goes by the name Denise Luke.
 8  Q.   And do you know who Denise Luke is?
 9  A.   Denise Luke is the national representative of a
10    group called the Socially Responsible Agricultural Program.
11  Q.   And was she at that time working on behalf of --
12  A.   I'm sorry, I believe it's the Socially
13    Responsible Agricultural Program.
14  Q.   Was she working -- do you know whether or not she
15    was working with the citizens in Save Our Smith Valley at
16    this point?
17  A.   I do not.
18  Q.   Okay.  And can I ask you to read the second
19    paragraph of that -- this is an e-mail from you to her; is
20    that correct?
21  A.   That is correct.
22  Q.   Can you read that second paragraph that starts
23    with also.
24  A.   "Also, as we discussed because this permit is
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 1    still in draft and the application is not complete, I am not
 2    able to provide to you the application form.  Once the permit
 3    has gone out for public notice, the file will be open for
 4    public review."
 5  Q.   Thank you.  And can you then -- can you turn the
 6    page.  I'm sorry.  Can you just generally -- what is the
 7    second half of this?  There's -- I don't know if you have a
 8    copy, blue boxes, tables, can you describe what that is?
 9  A.   Sure, the table is a snapshot from our
10    construction storm water database.
11  Q.   And in particular, it is a snapshot of what?
12  A.   It is the snapshot of the Smith Valley Dairy's
13    notice of intent for a storm water permit.
14  Q.   Okay.  And on page two, it notes a receiving
15    water for this permit.  Can you say what that is?
16  A.   Artesia Lake.
17  Q.   Okay.  Thank you very much.  That's all the
18    questions I have.
19        Sorry, they may have some.
20  A.   That's right.  Those people.
21        MR. MARSHALL: I know you want to get out of
22    there.
23        MS. FAIRBANK: I have no questions at this point.
24        MR. JOHNSTON: No questions.


Min-U-Script® Capitol Reporters
775-882-5322


(54) Pages 213 - 216







State Environmental Commission -- Appeal of Groundwater 
Pollution Control, Permit NS2014502, Smith Valley Dairy


Hearing
July 23, 2015


Page 217


 1        CHAIRMAN GANS: Commissioners, any questions of
 2    the witness?
 3        COMMISSIONER PORTA: I have one.
 4        EXAMINATION
 5        BY COMMISSIONER PORTA: 
 6  Q.   Ms. Reid, in your opinion in drafting this
 7    permit, did you follow the regulations as prescribed in
 8    Nevada Administrative Code and statutes for the state?
 9  A.   Yes, Commissioner, I did.
10  Q.   That's it.
11        CHAIRMAN GANS: Mark?
12        COMMISSIONER TURNER: No questions.
13        CHAIRMAN GANS: Okay.  You're excused.  Thank
14    you.
15        (Witness excused.)
16        MR. MARSHALL: We would now like to call Mark
17    Kaminski.
18    
19        MARK KAMINSKI,
20        called as a witness on behalf of the
21        Appellant having been first duly sworn,
22        was examined and testified as follows:
23    
24    
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 1    
 2        DIRECT EXAMINATION
 3        BY MR. MARSHALL: 
 4  Q.   Can you state your full name for the record,
 5    please?
 6  A.   Mark Kaminski, K-a-m-i-n-s-k-i.
 7  Q.   And, Mr. Kaminski, can you -- are you a licensed
 8    professional engineer?
 9  A.   Yes, environmental.
10  Q.   And in what state are you licensed?
11  A.   Nevada and Arizona.
12  Q.   All right.  And can you describe where you work
13    now and your general responsibilities?
14  A.   Yes, I work for the Nevada Division of
15    Environmental Protection Bureau of Water Pollution Control.
16    I work in the technical compliance and enforcement branch.  I
17    do compliance inspections and permit application reviews and
18    technical plans, approvals.
19  Q.   Were you involved with the review of the Smith
20    Valley Dairy application?
21  A.   No, I did a technical review only of the two
22    surface impoundments.
23  Q.   So not as to other aspects.  So, yes, you did
24    review the application as to the surpass impoundments?
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 1  A.   Service impoundments only, correct.
 2  Q.   Okay.  And I'm going to have you look at what is
 3    now identified as Appellant's Exhibit 9.  Actually -- yes, so
 4    this is one that has not been admitted.
 5        CHAIRMAN GANS: We had earlier this morning.
 6    It's pending.
 7        MR. MARSHALL: Correct.
 8  Q.   Can you take a moment to review that, please.
 9  A.   Yes.  Okay.
10  Q.   Okay.  Can you describe that document, please.
11  A.   Yes, this was prepared by the bureau as
12    guidelines for concentrated animal feeding operations.  It
13    was later pulled off the internet so it's -- it's a withdrawn
14    documentation.
15  Q.   So when -- when was it withdrawn?
16  A.   That I don't know.
17  Q.   And did you help create this?
18  A.   Yes.
19  Q.   And can you -- why -- actually, let me --
20    referring you to -- you don't have a copy but in the black
21    binder, exhibit, I believe it's 11.  Sorry, excuse me, it's
22    Exhibit 10 in this binder.
23        So this document has been admitted?
24        CHAIRMAN GANS: Yes.
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 1        THE WITNESS: This is the permit guidelines.
 2  Q.   (BY MR. MARSHALL:)  Okay.  So can you describe
 3    for me what -- what led the division to create WTS 38 --
 4    excuse me.  Can you describe what WTS 37 is?
 5  A.   WTS 37 is for general surface impoundments in the
 6    State of Nevada that are not domestic wastewater treatment
 7    facilities.
 8  Q.   Okay.  And comparing it to the WTS 38, what's --
 9    is this WTS 38 more specific?
10  A.   It's -- because it includes the NRCS guidelines.
11  Q.   So was that a -- and it's directed to -- it looks
12    like from the title, it's directed to CAFO operations?
13  A.   Correct, because they are funded through the NRCS
14    and so they are guidelines -- WTS 37 are state guidelines.
15    The NRCS are federal guidelines.
16  Q.   Okay.  And thank you very much.  So when the --
17    so you don't know when WTS 38 was withdrawn; is that correct?


18  A.   No, I would have to refer to WTS management.  I
19    am not a supervisor.
20  Q.   And do you know why it was withdrawn?
21  A.   No.
22  Q.   Were you involved in the creation of this
23    document?
24  A.   Yes.
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 1  Q.   And, again, why was this creation necessary?
 2  A.   Demand from the CAFO's for information on
 3    guidelines.
 4  Q.   And did this document reflect your professional
 5    judgment as to what would be guidelines for CAFO storage pond


 6    construction?
 7  A.   This is an amalgam of the statement and federal
 8    guidelines.
 9  Q.   Okay.  So was that -- would you consider this WTS
10    38 then to be a description of measure that you feel
11    professionally should be followed to ensure compliance with
12    state and federal guidelines?
13        MS. FAIRBANK: I'm going to object on the basis
14    that we're referencing a particular document.  There's been
15    no foundation laid as to this particular document having any
16    relevancy to the permit application and the permit issued in
17    this particular matter.
18        MR. MARSHALL: This witness is not aware of when
19    this document was withdrawn.  We know that it was published,
20    the date in which the application was pending and I think --
21        MS. FAIRBANK: That hasn't been introduced.
22        CHAIRMAN GANS: John, this is --
23        MR. MARSHALL: If I may ask more questions as to
24    lay a foundation.
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 1        CHAIRMAN GANS: Okay.
 2        MR. MARSHALL: I'll withdraw that question.
 3  Q.   When was this document published?
 4  A.   August of 2014.
 5  Q.   And do you recall when you were conducting your
 6    review of the Smith Valley Dairy permit?
 7  A.   Yes, my review letter was issued August 14th, and
 8    we received the plans I believe August 7th.
 9  Q.   Okay.
10  A.   So early August.
11  Q.   All right.  And are these -- again, are these
12    concepts in WTS 38 that you would look for in any application
13    or set of drawings to help guide CAFO, safe CAFO pond?
14        MS. FAIRBANK: I'm going to object again.  The
15    document -- we're dealing which specific time frame as to
16    this particular application and that's a generalization, not
17    as to whether or not this particular WTS pertained or was
18    utilized as to the Smith Valley Dairy application currently.
19        MR. MARSHALL: I'm not -- I'm not asking him to
20    testify as to whether or not this document was in effect at
21    the time.  The question, I'm asking a different one than
22    she's objecting to which is would he consider the items
23    within WTS 38 to be relevant to his consideration of the
24    adequacy of an impoundment for a CAFO whether or not it was
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 1    withdrawn or not.
 2        MS. FAIRBANK: And our objection is on the basis
 3    that that's a generic speculation and, you know, speculative
 4    question.  Just generically one at issue today and in this
 5    particular hearing is the specific application and permit as
 6    issued.  So whether or not it's a generalization doesn't mean
 7    that that's actually what was or was not considered for the
 8    purpose of the Smith Valley Dairy permit application and
 9    ultimate permit issue.
10        CHAIRMAN GANS: John, you better get at this a
11    different way.
12        MR. MARSHALL: Okay.  In fact, I will cease
13    questioning on that.
14  Q.   So did you -- were you -- did you hear Ms. Reid's
15    testimony regarding --
16  A.   Uh-huh.
17  Q.   -- the -- let me spit these questions out before
18    you answer it.  Would you mind answering with a verbal yes or
19    no.  It just makes for a better transcript.
20  A.   Yes.
21  Q.   Thank you.  And her testimony regarding the fact
22    that you reviewed the groundwater and adequacy of the
23    location of the storage pond, is that -- did you hear that?
24  A.   Yes.
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 1  Q.   Okay.  And if I may have you turn to Exhibit 11A,
 2    again, which unfortunately is not in the copy so I'm going to
 3    give it to you here.  Just are you familiar with this
 4    document?
 5  A.   Yes.
 6  Q.   And did you consider this -- can you identify the
 7    document for me?
 8  A.   The document is a preliminary geotechnical
 9    investigation report for the Smith Valley Dairy Development.
10  Q.   And you were considering the adequacy of the
11    plans before you, did you consider this document?
12  A.   Yes.
13  Q.   And do you consider any other document relating
14    to groundwater, depth to groundwater or the location --
15    specific location of the lagoons?
16  A.   Yes, I also asked that question of Michele, and
17    we came up with as a minimum depth is 15 feet below ground
18    surface for the groundwater.
19  Q.   Okay.  So, I guess, I asked -- did you -- was
20    there any other monitoring reports or evidence that you
21    considered of depth to groundwater other than what's
22    contained in this geotech report?
23  A.   No, all of the information of underground water
24    was provided by the permittee.
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 1  Q.   Okay.  And it says there on the last paragraph,
 2    the last sentence regarding seasonal high groundwater.
 3  A.   Uh-huh.
 4  Q.   Did you inquire of the applicant for any
 5    information regarding seasonal high groundwater?
 6  A.   No.
 7  Q.   Okay.  Thank you very much.  That's all of
 8    questions I have.
 9        MS. FAIRBANK: No questions.
10        CHAIRMAN GANS: Brad?
11        MR. JOHNSTON: Very briefly.
12        CROSS-EXAMINATION
13        BY MR. JOHNSTON: 
14  Q.   Is it Mr. Kaminski?
15  A.   Kaminski, correct.
16  Q.   You said you did a technical review of the
17    surface impoundments; is that right?
18  A.   Yes.
19  Q.   And that's what I call pond, the ponds, right?
20  A.   Correct.
21  Q.   And you said you issued a review letter?
22  A.   Yes.
23  Q.   What -- what is the review letter?
24  A.   The review letter was issued August 14th.
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 1  Q.   Can you describe what it says?
 2  A.   Yeah, I believe I had 14 items addressed in there
 3    and specifically about the groundwater separation, it was
 4    question number nine, and the permittee responded that they
 5    would maintain four foot separation between the high
 6    groundwater table and the bottom of the basin.
 7  Q.   And so after you use -- so then you received a
 8    response from the applicant?
 9  A.   Yes.
10  Q.   And is there a signoff then that you do or
11    someone else does within the department to the pond, the
12    surface impoundments?
13  A.   When I receive the response, we discuss that with
14    the permits branch, and we hand it over, the project to them
15    for either their decision or no decision.
16  Q.   So you don't make the decision in terms of
17    whether to issue the permit?
18  A.   Correct.
19  Q.   Do you make any recommendation?
20  A.   No.
21  Q.   And I take it once you reviewed it, you
22    identified these points you wanted the applicant to address,
23    you were following the procedures set forth in Nevada statute
24    and the regulatory Nevada Administrative Code?
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 1  A.   Yes.
 2  Q.   And you didn't ignore any regulatory requirements
 3    or statutory requirements when you issued this letter and
 4    then received the response from the applicant?
 5  A.   Right.
 6  Q.   I don't have any further questions.
 7        CHAIRMAN GANS: Mr. Porta?
 8        COMMISSIONER PORTA: I don't have anything.
 9    Excuse me.
10        COMMISSIONER TURNER: No questions.
11        CHAIRMAN GANS: Okay.
12        MR. MARSHALL: No redirect.
13        CHAIRMAN GANS: Okay.  You're done, Mr. Kaminski.


14        THE WITNESS: Thank you.
15        (Witness excused.)
16        MR. MARSHALL: That is the end of our case in
17    chief.
18        CHAIRMAN GANS: Okay.  This is a good stopping
19    point for us all.  It's 4:15, and I believe we're going to
20    try to get out of here by 4:30 at the latest anyway.  We want
21    to reconvene tomorrow morning at 8:15.  I've been asked to
22    warn you, however, that the doors don't open until 7:55, so
23    don't try to get here too early.  We would like to get right
24    in the middle of this, again, at 8:15 tomorrow morning.  So
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 1    if you could try to be in place --
 2        MS. PRATT: No, no, no, it will start tomorrow at
 3        9:00 a.m.
 4        CHAIRMAN GANS: Tomorrow at 9:00.
 5        MS. PRATT: The agenda says 9:00.
 6        CHAIRMAN GANS: I stand corrected, 9:00 a.m.
 7    tomorrow morning here.
 8        MR. MARSHALL: Man, crack that whip.
 9        CHAIRMAN GANS: Okay.  So we're not adjourned,
10    are we?
11        MS. ARMSTRONG: I have one more little matter I
12    would like to discuss with the Commission at this point.
13        CHAIRMAN GANS: Okay.
14        MS. ARMSTRONG: It will only take a quick minute.
15    At this point, we, the Nevada Division of Environmental
16    Protection would like to move for summary judgment or if you
17    would like to rather call it a directed finding.
18        The appellant has the burden of proof here that
19    NDEP acted in a manner that was arbitrary or capriciously or
20    otherwise abused its discretion.  They have not shown that in
21    any way or presented by the testimony or evidence that that
22    happened in this manner.
23        All that's been testified to is that the permit
24    was issued properly and pursuant to law and under federal
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 1    guidelines.  So we just would like to move at this point for
 2    a directed verdict for failure of them to -- to present their
 3    case and prove their burden of proof.
 4        CHAIRMAN GANS: Okay.  That could be our first
 5    order of business.
 6        MR. JOHNSTON: Well, the intervenor would join in
 7    that motion as well and add a little bit to that argument,
 8    and we can do that tomorrow morning because or we can do it
 9    now, at the pleasure of the Chair.
10        CHAIRMAN GANS: I'm just afraid that if we do it
11    -- try to do it now, we're not going to get out of here at
12        4:30.
13        So, John, I'm sorry I cut you off.
14        MR. MARSHALL: No, I was going to say the same
15    thing.
16        COMMISSIONER PORTA: Plus, I would like to digest
17    it over night and make a decision in the morning.
18        CHAIRMAN GANS: That will be the first order of
19    business tomorrow morning at 9:00 o'clock.
20        MR. MARSHALL: Okay.
21        MS. PRATT: Do you have a submission or going to
22    be oral motions, I'm just curious?
23        MS. ARMSTRONG: Just oral motions.
24        CHAIRMAN GANS: Okay.
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 1        MR. MARSHALL: Thank you.
 2        CHAIRMAN GANS: Thank you.
 3        MR. MARSHALL: I'll respond tomorrow morning.
 4    
 5    
 6    
 7    
 8    
 9    
10    
11    
12    
13    
14    
15    
16    
17    
18    
19    
20    
21    
22    
23    
24    
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 1  STATE OF NEVADA,    )
                        )  ss.
 2  CARSON CITY.        )
   
 3 
   
 4         I, KATHY JACKSON, Official Court Reporter for the
   
 5  State of Nevada Environmental Commission, do hereby certify:
   
 6         That on Thursday, the 23rd day of July, 2015, I was
   
 7  present at 901 South Stewart Street, Suite 4001, Carson City,
   
 8  Nevada, for the purpose of reporting in verbatim stenotype
   
 9  notes the within-entitled public meeting;
   
10         That the foregoing transcript, consisting of pages 1
   
11  through 230, is a full, true and correct transcription of my
   
12  stenotype notes of said public hearing.
   
13 
   
14         Dated at Carson City, Nevada, this 17th day
   
15  of August, 2015.
   
16 
   
17 
   
18 
                                  KATHY JACKSON, CCR
19                                Nevada CCR #402
   
20 
   
21 
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 1           THURSDAY, JULY 23, 2015, CARSON CITY, NEVADA
  


 2                              -oOo-
  


 3               CHAIRMAN GANS:  Good morning, everyone.  My name
  


 4   is Jim Gans, and I'm chairman of the State Environmental
  


 5   Commission.  Joining me today are two of our members of the
  


 6   Commission, Mr. Tom Porta, right to my immediate right, and
  


 7   Mark Turner, a little further to the right.  We will be your
  


 8   panel today for this appeal hearing.
  


 9               I'm going to read this into the record so we get
  


10   it right into the record.  I think I better quit eating
  


11   peanuts.  For the record, this appeal hearing is being
  


12   convened at 9:00 a.m. on Thursday, July 23rd, at 2015, at the
  


13   Brian Building, 901 South Stewart Street in Carson City,
  


14   Nevada, Second Floor, Tahoe Conference Room.
  


15               The hearing is open to the public and written
  


16   notice pursuant to NRS 233B and 241 was provided to the
  


17   effected parties, and the agenda for today's hearing was also
  


18   posted and made available to the parties and the public.
  


19   Today we will be the appeal panel for the appeal filed by
  


20   Save Our Smith Valley, Incorporated.
  


21               This appeal is in response to a March 9th, 2015,
  


22   decision by the Nevada Division of Environmental Protection
  


23   to issue a water pollution control permit to the Smith Valley
  


24   Dairy.  The permit authorizes the discharge of manure and
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 1   processed wastewater to land application areas in accordance
  


 2   with NDEP reviewed Nutrient Management Plan and also the
  


 3   discharge to waters of the state in the event of a storm
  


 4   event or a chronic rainfall event that exceeds the 25-year,
  


 5   24-hour storm design, provided that the facilities and their
  


 6   production areas are properly designed, constructed, operated
  


 7   and maintained to contain manure, pollutants, direct
  


 8   precipitation and runoff of a 25-year, 24-hour storm event.
  


 9               This next part is very important to us.  I want
  


10   to set the stage a little bit.  The SEC's role today is to
  


11   affirm, modify or reverse NDEP's decision to issue the water
  


12   pollution permit to Smith Valley Dairy.  The SEC will
  


13   consider the evidence and testimony heard today to determine
  


14   if NDEP applied all pertinent laws and did not exceed its
  


15   authority in doing so.
  


16               All evidence and testimony provided must directly
  


17   relate to NDEP's permit process or the permit itself because
  


18   those are the only evidentiary facts that the SEC panel today
  


19   will use to support its findings.  I'm going to read that
  


20   last sentence again because it's important.
  


21               All evidence and testimony provided must directly
  


22   relate to NDEP's permit process or the permit itself because
  


23   these are the only evidentiary facts the SEC panel will use
  


24   to support its findings.
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 1               So I'm asking the attorneys, all of you, to take
  


 2   this in consideration when you're looking at testimony,
  


 3   exhibits and witnesses because that's -- we have very -- we
  


 4   have very contained restrictions about what we entertain,
  


 5   what we consider, and I think you'll see that when we get
  


 6   into the first public comment.
  


 7               With that background, I would like to advise
  


 8   everyone here today that this proceeding is a hearing of a
  


 9   contested case pursuant to NRS 233B.  This hearing is a quasi
  


10   judicial proceeding, and we would ask everyone, including
  


11   members of the public to conduct themselves respectively as
  


12   if they were in court.
  


13               At this juncture, I would now like the parties to
  


14   appeal to introduce themselves, starting with the appellant.
  


15               MR. MARSHALL:  Hello, I'm John Marshall.  I
  


16   represent the appellant, Save Our Smith Valley.
  


17               CHAIRMAN GANS:  Thank you, John.
  


18               MR. JOHNSTON:  Hi.  I'm Katie Armstrong with the
  


19   Attorney General's Office representing the Nevada Division of
  


20   Environmental Protection.
  


21               MS. FAIRBANK:  Micheline Fairbank, with the
  


22   Attorney's General's Office, also representing the Nevada
  


23   Division of Environmental Protection.
  


24               MR. JOHNSTON:  Good morning, Mr. Chairman,
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 1   Commissioners, Brad Johnston.  I represent the intervenor
  


 2   real party and interest Smith Valley Dairy.
  


 3               CHAIRMAN GANS:  Thank you.  Our first item of
  


 4   business at this hearing is public comment.  And, again, I
  


 5   want to make something clear here as far as the -- how we put
  


 6   this thing together for what we're doing here, and we're not
  


 7   going to be all over the world.  We'll begin the appeal
  


 8   hearing today with public comments.
  


 9               However, if a member of the public wants to speak
  


10   about activities conducted by Smith Valley Dairy in general
  


11   or this case specifically, you'll have to hold your comments
  


12   until after the panel has finished its deliberations and
  


13   announced its decision.  Please note that no action may be
  


14   taken on any matter during this public comment until the
  


15   matter itself has been introduced on an agenda as an item for
  


16   possible action by the SEC.
  


17               Also, at my discretion, I'll limit public
  


18   comments to five minutes per person.
  


19               So is there anyone from the public under those
  


20   constraints who want to speak to the panel?  This is your
  


21   opportunity.  You'll have another opportunity at the end of
  


22   the hearing.
  


23               Please come forward.
  


24               MS. PRATT:  Ma'am, the chair is right over there
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 1   that you can sit in.
  


 2               MS. HUSTLETON:  This chair?
  


 3               MS. PRATT:  Yeah, either one.
  


 4               MS. HUSTLETON:  Donna Hustleton (phonetic).  I
  


 5   live in Smith Valley.
  


 6               CHAIRMAN GANS:  Address?
  


 7               MS. HUSTLETON:  31 Landers, which is up the road
  


 8   from the dairy.  There has been some comment about the
  


 9   manure, and I have had an opportunity to go out there.  We
  


10   also had a flash flood.  I had a flash flood at my house and
  


11   lost part of my road.
  


12               MS. PRATT:  Ma'am, can you hold your comments
  


13   until the end.
  


14               CHAIRMAN GANS:  I think your comments are what I
  


15   just said.
  


16               MS. HUSTLETON:  Okay.  Well, I wasn't sure, so I
  


17   wanted to make sure.
  


18               CHAIRMAN GANS:  No, you'll have a chance at the
  


19   second comment.
  


20               MS. HUSTLETON:  Okay.
  


21               CHAIRMAN GANS:  Because now you're talking about
  


22   directly about what we're here for, and we don't do that
  


23   first comment period.
  


24               MS. HUSTLETON:  Not first comment period, okay.
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 1   Thank you.  I wasn't sure.  I didn't understand that part of
  


 2   it, so I thought I better ask.
  


 3               CHAIRMAN GANS:  That's fine.  No problem.
  


 4               MS. HUSTLETON:  Thank you.
  


 5               CHAIRMAN GANS:  We want to hear from you.
  


 6               MS. HUSTLETON:  That's fine.
  


 7               UNIDENTIFIED SPEAKER:  Can I ask for
  


 8   clarification?  What can people talk about?  I don't
  


 9   understand from what you said.
  


10               CHAIRMAN GANS:  Okay.  In essence what we're
  


11   trying to tell everyone is we do not take comments from the
  


12   public on what we're going to deliberate on, that's just the
  


13   way the law sets it up.  I'm trying to set the stage for
  


14   that.
  


15               UNIDENTIFIED SPEAKER:  But since we're here for
  


16   that, what --
  


17               CHAIRMAN GANS:  You're here to listen to the
  


18   presentation and our determination, that's what you're here
  


19   for.
  


20               UNIDENTIFIED SPEAKER:  Right, okay.  But for this
  


21   public comment part, I still don't understand what kind of a
  


22   comment could somebody make?  Could you give me an example?
  


23               CHAIRMAN GANS:  I cannot.
  


24               UNIDENTIFIED SPEAKER:  Okay.
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 1               CHAIRMAN GANS:  Go ahead.
  


 2               MS. PRATT:  What we need to ensure is that this
  


 3   panel remains unbias, so we need to make sure we're not
  


 4   having any sort of comment about the dairy, about the
  


 5   residents regarding their preference for or against the dairy
  


 6   or anything relating to the dairy because the issue is before
  


 7   this SEC Commission today is the dairy and the discharge
  


 8   department.
  


 9               UNIDENTIFIED SPEAKER:  But for this particular
  


10   part of the public comment then, you can't mention the dairy?
  


11               MS. PRATT:  Correct.
  


12               UNIDENTIFIED SPEAKER:  So why is there a public
  


13   comment?
  


14               MS. PRATT:  It's the way the statute requires it
  


15   to occur.
  


16               UNIDENTIFIED SPEAKER:  Okay.  A public comment
  


17   period where you can't make any comment.
  


18               MS. PRATT:  You can talk about anything else.
  


19               UNIDENTIFIED SPEAKER:  It's a sunny day?
  


20               MS. PRATT:  Absolutely, if you would like to
  


21   discuss the sun.
  


22               CHAIRMAN GANS:  Or anything else, SEC business,
  


23   regulations or things we do or don't do.  We can't take
  


24   action on it.
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 1               UNIDENTIFIED SPEAKER:  Okay.
  


 2               CHAIRMAN GANS:  But it's very specific about how
  


 3   we have to conduct this hearing.
  


 4               UNIDENTIFIED SPEAKER:  Okay.  I understand.
  


 5   Thank you very much.
  


 6               CHAIRMAN GANS:  Anyone else?
  


 7               Okay.  Then we will be pleased to hear from you
  


 8   during the second comment period at the end.
  


 9               Okay.  With that, we will proceed to opening
  


10   statements.  We will proceed with the opening statement by
  


11   the appellant first, then the State, then the intervenor.
  


12               So, John, go ahead.
  


13               MR. MARSHALL:  Thank you very much and panel
  


14   members.  I guess I would like to first emphasize that we
  


15   view this as, you know, an informal proceeding and so if at
  


16   any time during our presentations or witnesses, you all feel
  


17   like asking questions, please interrupt, ask clarifying
  


18   questions, and we'll do our best to try to get you the
  


19   information you need to make this a very important decision.
  


20               So what's the decision before you today, and
  


21   that's whether or not, as articulated by your Chairman,
  


22   whether or not the NDEP followed correct procedures, law and
  


23   had an evidentiary basis for the conclusions that they
  


24   reached in the permit.  In other words, to issue a permit to
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 1   this confined animal feeding operation which is, I don't know
  


 2   if any of you have been out to one of these CAFO's, as they
  


 3   are known, but it is an aggregate.  It is a very large dairy
  


 4   operation.
  


 5               So what we are extraordinarily concerned about
  


 6   here and what we're going to be presenting to you is the
  


 7   impact, potential impact of this dairy have on water and the
  


 8   lives and livelihood of the people in Smith Valley and
  


 9   particularly right around the dairy, and so what is at stake
  


10   here?  For Save Our Smith Valley members, it's about their
  


11   water supply, that's really what on one hand we're talking
  


12   about.  It's about an incredibly disruptive and deleterious
  


13   presence of the dairy and from construction through
  


14   operation.
  


15               It's about a dairy operator that, quite honestly,
  


16   is willing to break the law to advance profit motive which is
  


17   not fair to any other entity that's trying to obey the law
  


18   and compete.  It's also not -- it's not protective of the
  


19   public interest.  And speaking of the public interest, there
  


20   are things at stake in this hearing for both the State of
  


21   Nevada and for the general public.  There's a respect for
  


22   law, and there's also respect for our natural resources.
  


23               The dairy is built -- has built a facility that
  


24   sits right above a state wildlife management area, and we
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 1   believe the testimony will show that the design, construction
  


 2   and operation of that dairy cannot maintain this combination
  


 3   of storm water and dairy wastes, a huge amount of dairy
  


 4   wastes, both manure and wastewater that are stored in these
  


 5   ponds and that the combination of those two things, plus the
  


 6   siting of where it went in this depression that has high
  


 7   groundwater will inevitably lead to the failure of this
  


 8   system and will not meet the criteria that NDEP had before
  


 9   it.
  


10               There's also a couple of sub issues here that I
  


11   can just give you a little information about, but you know
  


12   one of the issues here from the briefs is there is a
  


13   procedural error in not issuing a NDEPS discharge permit
  


14   under the Clean Water Act.  So that's a federal permit
  


15   because this, in fact, authorized discharge to waters of not
  


16   only the state but the same waters are waters of the United
  


17   States, and so there was a procedural violation there.
  


18               And then lastly, there is an issue about the
  


19   permit with public integrity and the ability to track and
  


20   monitor the dairy's operations in a meaningful way, and we're
  


21   going to go through and show you some of the permit terms
  


22   that will lead not to -- it doesn't lead to a good data set
  


23   that is reliable, that the state can use, that the public can
  


24   use to make sure that if this dairy moves ahead that it can
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 1   be monitored and any enforcement can happen.
  


 2               Lastly, it is unfortunate but for some reason,
  


 3   there are circumstances in this case that effectively deny
  


 4   the public of a really meaningful ability to interact on this
  


 5   permit.  And from our briefing, you know that, and you'll
  


 6   hear from the testimony and from the documentary evidence
  


 7   that NDEP denied residents and members of the public access
  


 8   to public records during the permitting phase of this -- the
  


 9   critical permitting phase of this process.
  


10               At the same time, the dairy was constructing
  


11   their facility, of course, prior to obtaining the permit, and
  


12   so the net effect of these two things, combined to
  


13   essentially have a dairy that was constructed without any
  


14   real public input prior to its construction, and that we feel
  


15   is a direct violation of what was intended by both the public
  


16   record statutes and the public participation statutes that
  


17   govern in this case.
  


18               So that's our brief overview of where we're
  


19   going, but essentially our task to you is going to be, first,
  


20   testimony from neighbors and lay witnesses as to their
  


21   injuries and the reason why they can come before you and
  


22   their own personal perceptions and observations of
  


23   groundwater and related topics.
  


24               We'll have Kathy Martin, who is our expert
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 1   witness, who will testify as to why the dairy is as
  


 2   constructed will not be protective of groundwater, and we
  


 3   might have a few NDEP witnesses, as well, just to bring in
  


 4   some documents.
  


 5               But that's -- that's our case, and we look
  


 6   forward to establishing to you that this action or this
  


 7   permit needs to be remanded back to NDEP to ensure that the
  


 8   dairy is constructed in a way or is designed, hopefully not
  


 9   constructed yet, but we know it is, designed in such a way
  


10   that it will remain protective of state waters over the life
  


11   of its next 20, 25, 50, 60 years.  Thank you very much.
  


12               CHAIRMAN GANS:  Thank you, John.
  


13               MS. ARMSTRONG:  Good morning, Mr. Chairman, and,
  


14   Commissioners.  I'm Katie Armstrong, as I introduced, with
  


15   the Attorney General's Office, and we'll be representing the
  


16   Nevada Division of Environmental Protection here today which
  


17   we will refer to as NDEP, if that's okay with you.
  


18               As you know, we're here today because appellants
  


19   have appealed the groundwater discharge permit that was
  


20   issued by NDEP to the Smith Valley Dairy.
  


21               First, I want to give you a brief overview of the
  


22   permitting timeline, and this will give you a good, big
  


23   picture of the process that goes into a permit and the length
  


24   of time that goes into drafting that permit until a final
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 1   permit is issued.  And I'm going to have this on the power
  


 2   point up above, so you can look at the permitting timeline
  


 3   also.
  


 4               Maybe we need lights off.  Thanks, Val.  Can we
  


 5   see it.
  


 6               And, like I said, this is just a brief overview
  


 7   to just to give you an idea of the extensive nature of the
  


 8   length to bring a permit of this nature.  So in September --
  


 9   or September -- excuse me, September 23rd, 2013, the Smith
  


10   Valley Dairy submits an application to NDEP for the new
  


11   groundwater discharge permit.  Then from the time of that
  


12   date, September 2013, all the way to the actual issuance of
  


13   the permit, which is March 9th, 2015, over a year, NDEP works
  


14   closely and cooperatively with the Smith Valley Dairy.  Their
  


15   consultant which is named AD Professionals, we'll be
  


16   referring to them as AD Pros and the conduct on development
  


17   of the permit.
  


18               Then as required in statute, on December 3rd,
  


19   2014, NDEP notices the public hearing and the public comment
  


20   period.  So what I mean by that is per statute, they have to
  


21   notice that they are -- they have a proposed action to issue
  


22   this permit, and the public can comment within a certain time
  


23   frame, and there will be a public hearing to take public
  


24   comments also.  That public hearing was held on January 7th,
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 1   2015.  It was held out at Smith Valley High School.  The
  


 2   purpose of that -- in the evening hours.  The purpose of the
  


 3   NDEP holding it out there was to accommodate the citizens of
  


 4   Smith Valley and at that time frame so people could attend
  


 5   the hearing.
  


 6               At the public hearing, NDEP announces due to
  


 7   public concern that they are going to extend the public
  


 8   comment period an additional 21 days to January 30th, 2015.
  


 9   Now, under statute, NDEP is only required to allow the public
  


10   comment for 30 days but due to additional or due to concern
  


11   by the public, they extended that an additional 21 days.  So
  


12   they were more generous than statutorily required.
  


13               Then the final issuance of the permit came out on
  


14   March 9, 2015, and the process for that is NDEP sends out its
  


15   notice of decision of issuing the permit and within that
  


16   notice of decision, they address public comment concerns, and
  


17   that is the process via the statute and NDEP followed those.
  


18   So that just gives you a basic overview of the permitting
  


19   process.
  


20               Now I'm going to go into the burden here and the
  


21   standard of proof because this is appellant's case, they have
  


22   the burden of proving that NDEP acted in a manner that was
  


23   arbitrary or capricious or otherwise abused their discretion
  


24   in issuing this permit.  Like I said, so the appellant has
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 1   the burden of proof to prove that.
  


 2               Now, the proof of standard in administrative
  


 3   hearings is a preponderance of evidence.  Now, I'll give you
  


 4   the definition of that and I'll read it.  The preponderance
  


 5   of evidence means evidence that enables a trier of fact to
  


 6   determine that the existence of the contested fact is more
  


 7   probable than the nonexistence of a contested fact.  So,
  


 8   therefore, within this hearing, the appellants must prove by
  


 9   a preponderance of the evidence that NDEP acted arbitrarily
  


10   or capriciously or abused its discretion in issuing this
  


11   permit, and we are here today to provide testimony and show
  


12   you that is not the case at all.
  


13               The appellants have not met their burden.  They
  


14   have not met the burden there was any manner in which NDEP
  


15   acted arbitrarily or capriciously or abused their discretion.
  


16               I'm going to go over some of the big issues here.
  


17   This is not a zoning issue.  The land use is determined by
  


18   Lyon County, not within the jurisdiction of NDEP, not within
  


19   the jurisdiction of the SEC, as you know.  NDEP, also along
  


20   those same lines does not have the authority to determine
  


21   where a dairy is built, where storage ponds are built.  They
  


22   don't have that authority.
  


23               What they are concerned with, this is a
  


24   groundwater discharge permit and for, as Mr. Marshall talked
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 1   about, a concentrated animal feeding operation, which we will
  


 2   be calling it CAFO, depending on how you want to say it.
  


 3   What NDEP is concerned with in that permit is the storage
  


 4   pond and the use of that wastewater to be applied to the --
  


 5   to irrigate the fields and the monitoring of both of those by
  


 6   monitoring wells and soil sampling to make sure that certain
  


 7   constituents aren't too high.  That is NDEP's concerns with
  


 8   this permit, and the concern is to ensure the groundwater is
  


 9   not degraded.
  


10               There are certain requirements and standards that
  


11   every CAFO dairy permit must contain.  Everything that's
  


12   required by law, whether it's federal, state is contained in
  


13   this permit.
  


14               Now, the title of the permit, groundwater
  


15   discharge permit is a little misleading because this is a no
  


16   discharge permit.  The way this permit is written and the way
  


17   it's constructed, the ponds were designed by a Nevada
  


18   registered professional engineer, then reviewed by an NDEP
  


19   in-house registered professional engineer and then built to
  


20   the specifications, and what they were designed to do was to
  


21   contain all manure and processed wastewater, plus the
  


22   precipitation and run-on resulting from the 25-year, 24-hour
  


23   storm event.  So, as I said, there will be no discharge.  And
  


24   we will have testimony from NDEP staff that will explain what
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 1   is that, what is a 25-year, 24-hour storm event and how will
  


 2   it contain this.
  


 3               Second, contrary to what Mr. Marshall says, this
  


 4   permit does not violate the Clean Water Act and a NPDES,
  


 5   National Pollutant Discharge Elimination System permit did
  


 6   not need to be issued.  Yet, again, there is no discharge.
  


 7               Further -- to take that argument further, if
  


 8   there was a discharge, it doesn't go to waters of the United
  


 9   States, so we did not need an NPDES permit.  Further, if this
  


10   was an NPDES permit, it really wouldn't be any difference.
  


11   This permit that was issued is based off an NPDES permit.
  


12               So I want to go into a little bit about why this
  


13   permit exceeds all required regulations and CAFO
  


14   requirements.  You know, appellants claim they are concerned
  


15   about the water supply.  Well, the permit contains the
  


16   requirement for four monitoring wells, and I will take you,
  


17   if you can see this, it's a little hard.  I also have it on
  


18   one of these big boards that we can hold up.  So let me give
  


19   you that one for the audience.
  


20               This is -- this is an overview of the -- of the
  


21   dairy, and it shows the location of the monitoring wells.
  


22   Over here near the pond -- this is the north end.  Over here
  


23   by the pond, there's monitoring well one, two and three.  On
  


24   this end, there's monitoring well number four.  And the
                 CAPITOL REPORTERS (775)882-5322


20







 1   purpose of one, two and three is to provide leak detection
  


 2   for the pond.
  


 3               So if the -- there is sampling required quarterly
  


 4   on these areas, and then those get sent to NDEP, and there is
  


 5   -- and we will go through this during testimony through the
  


 6   permit.  There is allowable limits for different constituents
  


 7   and pollutants and they test for those.  If they get past a
  


 8   certain limit, for example for total nitrogen, there is a
  


 9   response plan.  There is a seven, nine, ten milligrams per
  


10   liter response plan for what the dairy needs to do if the
  


11   sampling goes over those levels.
  


12               Monitoring well four is the upgrade monitoring
  


13   well and it's for background water quality testing.  So there
  


14   is sufficient monitoring wells on this property to test the
  


15   water and to determine if the dairy needs to put a plan in
  


16   place to reduce those amounts.
  


17               Let's see, again, the ponds that are going to be
  


18   containing the wastewater were designed by a Nevada
  


19   professional engineer, reviewed by an NDEP, a Nevada
  


20   professional registered engineer, and they were built to
  


21   those specs.
  


22               Within the permit is also a nutrient management
  


23   plan which we'll refer to an NMP.  That was prepared in
  


24   accordance with National Reserve Conservations Standards.
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 1   And NMP essentially is a plan which -- in which the soil
  


 2   supplies nutrients from that wastewater.  So the wastewater
  


 3   and the manure are balanced with the agronomic rates of crops
  


 4   being grown.
  


 5               The NMP also requires soil samplings in those
  


 6   areas and has limits on those to determine what kind of plan
  


 7   to use if the pollutants go too high.
  


 8               The permit also requires an animal mortality
  


 9   management plan.  It also requires a management plan for
  


10   nuisance control.  The wastewater storage ponds are lined
  


11   with 60 mil high density polyethylene, and the Smith Valley
  


12   Dairy has committed to storing all silage on concrete.  This
  


13   is a voluntary action by them and it is a very large area of
  


14   concrete.  I'll show you a picture of that also.
  


15               So this is a nice overview of the dairy.  Let's
  


16   see, I don't know if you want to use that too.  You can see
  


17   here's the storage pond.  There's where the monitoring well
  


18   one, two and three, like I showed you where monitoring well
  


19   four is up here.  This very large area is concrete that the
  


20   owner of the dairy poured in concern for the storage of the
  


21   silage.  It is an extremely large -- I don't know the exact
  


22   size.  It's a very large pad of concrete that he voluntarily
  


23   poured over concerns of storing the silage.
  


24               So this just gives you a nice overview of what
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 1   the dairy looks like.  These are the milking -- the milking
  


 2   barn and all of the corrals around it.  And over here, which
  


 3   we don't have pictures in here, are the land -- where the
  


 4   land application is going to be from the wastewater.
  


 5               So the testimony will also show you that during
  


 6   the process of drafting the permit, NDEP was more than
  


 7   generous than statutorily required in allowing the public to
  


 8   comment and to participate in the process.  They followed the
  


 9   statutory guidelines, and the public was given ample
  


10   opportunity to participate, just like with any other permit
  


11   that's issued by NDEP.
  


12               In conclusion, the appellants really present no
  


13   evidence that NDEP acted arbitrarily or capriciously in
  


14   drafting this permit and issuing this permit.  It appears to
  


15   be nothing more than an attack by the residents on the dairy
  


16   because they don't like it.  Frankly, they don't like it in
  


17   their backyard.  But where NDEP is concerned and where their
  


18   authority lies, this permit was issued and meets and exceeds
  


19   all regulations, standards and laws.
  


20               If SEC decides to remand this back to NDEP, NDEP
  


21   would draft the same permit.  This is -- you know, in
  


22   essence, if you will, the Cadillac of dairy permits.  It has
  


23   everything -- it far exceeds those rules and requirements.
  


24   There's nothing more to put in it.  So we submit today that
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 1   the appellants have not met their burden of establishing that
  


 2   NDEP acted arbitrarily -- in an arbitrarily manner or
  


 3   capriciously or abused their discretion, and we respectfully
  


 4   ask that you uphold the permit.
  


 5               And I have a couple, just take away, you know,
  


 6   really important points.  NDEP is statutorily obligated to
  


 7   issue a permit if the regulations and standards are met.
  


 8               The Smith Dairy Valley permit meets and exceeds
  


 9   the required regulations and standards and protective of the
  


10   waters of the state, and NDEP in no way acted arbitrarily,
  


11   capriciously or abused its discretion in issuing this permit.
  


12   So we ask that you uphold the permit.  Thank you.
  


13               CHAIRMAN GANS:  Thank you.
  


14               Intervenor?
  


15               MR. JOHNSTON:  Thank you, Mr. Chairman.  Again,
  


16   Brad Johnston on behalf of the intervenor, Dirk Vlot and
  


17   Smith Valley Dairy.  I'm not going to repeat the arguments
  


18   that Ms. Armstrong makes during the course of this hearing.
  


19   Although, it goes without saying that I join in those
  


20   arguments.  I just don't want to be repetitive and waste the
  


21   public and this panel's time by repeating the same arguments,
  


22   and I'll do the same as we go through witnesses and that, but
  


23   that doesn't not mean I don't have the same comments and I
  


24   don't share the same views because I do.
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 1               The appellants effectively take the position that
  


 2   large agriculture operations are bad.  That they inherently
  


 3   damage the environment, and that they are bad for rural
  


 4   communities.  They then point to another instance of another
  


 5   dairy in Washington having some groundwater issues.  And from
  


 6   those two points of view then say, therefore, NDEP must have
  


 7   acted arbitrarily and capriciously in issuing this permit,
  


 8   and you simply cannot connect the dots in the manner that the
  


 9   appellants want this panel to do.
  


10               What happened in Washington is another dairy.
  


11   It's irrelevant.  Their views on large agriculture are
  


12   irrelevant.  The issue here is did the evidence support the
  


13   issue to the permit, and the answer to that question is yes,
  


14   and there's no basis to second guess NDEP's analysis of this
  


15   permit and issuance of the permit.
  


16               The appellants then say, well, it was a foregone
  


17   conclusion that this permit was going to be issued because of
  


18   the sequence of events and the timing of the construction,
  


19   and the evidence will just not support that theory of the
  


20   appellant's case because if this dairy did not satisfy the
  


21   statutory requirements and the regulatory requirements for
  


22   the permit, the permit would not have been issued, and you'll
  


23   hear testimony to that effect.
  


24               The appellants really don't want the dairy and
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 1   that's what this case is about.  There's no set of regulatory
  


 2   requirements that if satisfied would make this dairy
  


 3   acceptable to the appellants, and so they are trying to find
  


 4   ways to block this dairy and challenge this dairy.
  


 5               There's a problem though.  Lyon County, this is a
  


 6   permitted use.  Dirk Vlot had the right to buy land and
  


 7   construct and operate a dairy at this location.  In addition,
  


 8   as Ms. Armstrong already noted, NDEP could not simply reject
  


 9   the application for the permit because of some concerns
  


10   raised by residents.  If the statutory and regulatory
  


11   requirements were met, which they were here, the permit had
  


12   to be issued.
  


13               And you've already heard it from Mr. Marshall and
  


14   his opening statement, he says, well, this dairy in its large
  


15   size and its operation has been very disruptive to the land
  


16   owners around the area.  Well, we dispute that.  More
  


17   importantly, that's an irrelevant issue to this panel.
  


18   Whether this operation is welcomed by the appellants or not
  


19   welcomed by the appellants doesn't focus on the issue before
  


20   you and that is, did NDEP do its job, and it did do its job.
  


21   And for that reason, there's no basis to reverse NDEP's
  


22   decision or remand it for any further action.
  


23               In fact, what you're going to see from the
  


24   evidence is that all of the regulatory requirements were --
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 1   minimum requirements were exceeded in this case.  That this
  


 2   is the state of the art dairy facility.  It's a proper
  


 3   location, and there is just no basis to overturn NDEP's
  


 4   decision in that regard.  Thank you.
  


 5               CHAIRMAN GANS:  Okay.  Thank you very much.
  


 6               We'll proceed now with our presentation of the
  


 7   appellant's case, so you now have the floor.
  


 8               MR. MARSHALL:  Thank you very much, and we would
  


 9   like to call Frank Ely.
  


10               Members, do you mind if I remain seated?
  


11
  


12                            FRANK ELY,
  


13               called as a witness on behalf of the
  


14             Appellants having been first duly sworn,
  


15              was examined and testified as follows:
  


16
  


17                        DIRECT EXAMINATION
  


18   BY MR. MARSHALL:
  


19          Q.   Thank you.  Mr. Ely, can you state your name and
  


20   address for the record?
  


21          A.   Frank Ely, 38 Linda Way, Wellington, Nevada.
  


22               THE REPORTER:  Can you spell your last name.
  


23               THE WITNESS:  E-l-y, the same as Ely, Nevada.
  


24               MR. MARSHALL:  Commissioners, we're going to be
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 1   using some exhibits that are in the various packets in front
  


 2   of you.  I don't know if -- it looks like you have a briefing
  


 3   binder.
  


 4               MS. PRATT:  Just a real quick housekeeping, those
  


 5   exhibits haven't been stipulated to is my understanding, so
  


 6   you'll have to lay the groundwork for each of the exhibits
  


 7   that you would like to introduce.
  


 8               MR. MARSHALL:  Yes, we can introduce them but
  


 9   whether or not they are admitted into evidence is a separate
  


10   question, is it not?
  


11               CHAIRMAN GANS:  Right, so they don't have -- I've
  


12   instructed them not to have the exhibits that you're going to
  


13   be using from this black binder in front of them right now to
  


14   ensure that they are not looking at them ahead of time
  


15   because the opposing counsel may have some objections.
  


16               MR. MARSHALL:  Yes, they can object but that's as
  


17   to whether or not -- I can introduce them.  They can object
  


18   as to whether or not they are admitted into evidence.
  


19               CHAIRMAN GANS:  Right.
  


20               MR. MARSHALL:  Ultimately, that's the decision --
  


21               MS. PRATT:  Correct.
  


22               MR. MARSHALL:  -- of the Commission.
  


23               MS. PRATT:  Correct.
  


24               MR. MARSHALL:  So I would like to have them -- so
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 1   you're saying I would like to have them view exhibits and
  


 2   then at the appropriate time when I'm either at the close or
  


 3   at the appropriate time, I will move the exhibits into
  


 4   evidence?
  


 5               MS. PRATT:  No.  If you're going to be talking
  


 6   about Exhibit 1 in your binder, you should offer that as an
  


 7   exhibit and ask for its introduction.
  


 8               MR. MARSHALL:  Okay.  Then -- but that's -- I
  


 9   have to lay groundwork with exhibits with -- with -- with
  


10   witnesses.  So how would you like for me to -- I can -- so
  


11   for example, I want to use exhibit from Exhibit 1 of the
  


12   intervenor's so I can have this witness testify.
  


13               MS. PRATT:  No.
  


14               MR. MARSHALL:  So you're ruling that I cannot use
  


15   exhibits that were offered, and I fully stipulate to their
  


16   admission.
  


17               MS. PRATT:  Okay.  That's not what was presented
  


18   to us at the beginning.  So if you have stipulated to
  


19   exhibits, please feel free to --
  


20               MR. MARSHALL:  Maybe we should go over those
  


21   stipulated exhibits.
  


22               MS. ARMSTRONG:  Sure.
  


23               MR. MARSHALL:  From my understanding -- why don't
  


24   we do them all.  So we have three binders of exhibits.  The
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 1   first binder is those white binder with exhibits offered by
  


 2   NDEP.
  


 3               MS. PRATT:  Uh-huh.
  


 4               MR. MARSHALL:  And SOS, the appellant stipulates
  


 5   to their admission.
  


 6               MS. PRATT:  Okay.  That's the white binder.
  


 7               MR. MARSHALL:  The white binder.
  


 8               MS. PRATT:  And that one is NDEP's?
  


 9               MR. MARSHALL:  Yes.  Then there is the white
  


10   binder with the spiral bound or what is that, agro bound?
  


11               MS. PRATT:  Spiral bound.
  


12               MR. MARSHALL:  And this is the exhibit list and
  


13   exhibits offered by, excuse me, the intervenor.
  


14               MS. PRATT:  Uh-huh.
  


15               MR. MARSHALL:  The dairy, and we stipulate to
  


16   their admission.
  


17               MS. PRATT:  Okay.
  


18               MR. MARSHALL:  Okay.  Then we have the black
  


19   binder.
  


20               MR. JOHNSTON:  I don't mean to interrupt.  I just
  


21   want to be clear for the record.  The appellant is
  


22   stipulating to the admission of all of the intervenor's
  


23   exhibits as presented; is that right?
  


24               CHAIRMAN GANS:  That's correct.
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 1               MR. JOHNSTON:  Thank you.
  


 2               MS. PRATT:  As well as NDEP's.
  


 3               MR. MARSHALL:  Correct, and then there's the
  


 4   black binder, and unfortunately we do not have an agreement
  


 5   on this stack but in conversation with counsel, I believe
  


 6   there is and please correct me if I'm wrong, there is
  


 7   agreement on the following exhibits, okay?  Exhibit 10, 11,
  


 8   11A, 15 to 25.  Are you okay with 36?
  


 9               MS. ARMSTRONG:  No.
  


10               MR. MARSHALL:  And 37.
  


11               MS. ARMSTRONG:  Is fine.
  


12               MR. MARSHALL:  So 37 and 40.
  


13               CHAIRMAN GANS:  Can we have -- now have agreement
  


14   from all three parties of the white binder, this one and this
  


15   one and certain numbers within the black binder which I'm
  


16   leaving back there.  The numbers are ten, 11, 11A, 15 to 25,
  


17   37 and 40.  We all are stipulating in agreement with those
  


18   exhibits; is that correct?
  


19               MR. JOHNSTON:  That's correct.
  


20               CHAIRMAN GANS:  Okay.  That's --
  


21               MR. JOHNSTON:  Just one point of clarification,
  


22   there is no Exhibit Number 19 in the appellant's binder.  It
  


23   goes 18, 18A and then 20.
  


24               CHAIRMAN GANS:  We noticed that.
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 1               MS. PRATT:  Is that --
  


 2               MR. MARSHALL:  That's correct.
  


 3               MS. PRATT:  Okay.
  


 4               MR. MARSHALL:  19 is the picture of the dairy
  


 5   snow covered, bad joke.  It's nothing.  Forget about it.
  


 6   Trying to interject a little humor.
  


 7               CHAIRMAN GANS:  John, for the record, I think I
  


 8   want the people out in the audience to know that there are no
  


 9   enemies in this process among any of us.  I know some of
  


10   these people that are in front of us.  They are good people,
  


11   so I don't want you to think that it's like this.  It's
  


12   serious, we understand that, but it's not this kind of stuff,
  


13   where we're just trying to beat each other down.
  


14               John, I really appreciate you mentioning that at
  


15   the beginning of this whole process also.
  


16               MR. MARSHALL:  Okay.  So all I'm trying to do is
  


17   get a map in front of you to help you understand where these
  


18   people live and how they are effected.  So if you would open,
  


19   and this is the witnesses here -- if you would open --
  


20   there's a pullout map that looks like this, USGS 57.  You can
  


21   use mine, and I think it's the biggest one.  It shows Artesia
  


22   Lake, which is the discharge -- ultimate discharge of where
  


23   the discharge is authorized to go, as well as to groundwater,
  


24   but it also shows the dairy in green.
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 1               CHAIRMAN GANS:  Let me make sure we're okay with
  


 2   this map; is that correct?
  


 3               MR. JOHNSTON:  Yes.
  


 4               CHAIRMAN GANS:  This is the map that says Smith
  


 5   Valley, 1957 topographic map, indicates the manmade pond, the
  


 6   irrigation ditch crossing the dairy property.
  


 7               MR. MARSHALL:  Correct.
  


 8               CHAIRMAN GANS:  We're all on the right one?
  


 9          Q.   (BY MR. MARSHALL:)  Okay.  And what -- just to --
  


10   so, Frank, could you -- Mr. Ely, could you point out on this
  


11   map where -- where your house is?
  


12          A.   The property is directly to the east and borders
  


13   the dairy 100 percent for like 1,200 feet.
  


14          Q.   Okay.
  


15               COMMISSIONER PORTA:  So like section 23 or 26; is
  


16   that right?
  


17               THE WITNESS:  Well, it would be section 26.
  


18   Well, I don't know, possibly it could be 23.  That's an
  


19   awful --
  


20               COMMISSIONER PORTA:  Okay.  All right.  So that
  


21   area.
  


22          Q.   (BY MR. MARSHALL:)  And can you talk -- please
  


23   give a general description of the impact the dairy has had on
  


24   you?
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 1          A.   Well, is that going to make any difference here
  


 2   if I tell you the impact?  I think you're not going to use
  


 3   that.
  


 4          Q.   Yeah, you have to -- I mean, we have to establish
  


 5   that these parties have been aggrieved to have standing to
  


 6   bring this appeal, and so this is -- this is part of that
  


 7   testimony.
  


 8               CHAIRMAN GANS:  John, why do you say that?  In
  


 9   light of everything we've been discussing this morning, they
  


10   have been aggrieved so, therefore, NDEP is wrong.
  


11               MR. MARSHALL:  No, no, excuse me for
  


12   interrupting, but all I'm saying is in order to bring an
  


13   appeal under statute, you have to be aggrieved, and so I'm
  


14   laying the evidentiary foundation for why these parties are
  


15   injured so it gives them standing to come in front of you.
  


16               And so your action or the NDEP's action, excuse
  


17   me, was to authorize this dairy and allow it to operate in
  


18   effect, and so that's injuries that stem from that is the
  


19   reason why they can bring this appeal in front of you.  So
  


20   all we're trying to do is establish that, in fact, they have
  


21   been aggrieved in this proceeding.
  


22               MS. ARMSTRONG:  And I'm going to object on the
  


23   basis of relevance.  Their injury based on the impact of the
  


24   dairy has no relevance to the issuance of NDEP's authority or
                 CAPITOL REPORTERS (775)882-5322


34







 1   the SEC's authority in reviewing the issuance of the permit.
  


 2               CHAIRMAN GANS:  John, that's where I was going.
  


 3   I don't see that as being relevant to what we're looking at.
  


 4               MR. MARSHALL:  There's two issues.  I mean, I'm
  


 5   not saying it's relevant -- their injuries are not
  


 6   necessarily relevant to why the threat to groundwater exists,
  


 7   why the design.  I think ultimately they will be injured by
  


 8   that because it's -- we believe it's going to fail.
  


 9               But in order to bring this appeal as a separate
  


10   matter, not evidentiary proof of why the action was arbitrary
  


11   but why they are aggrieved to bring this appeal here.  So you
  


12   have before you, in essence, as I understand it, we have to
  


13   establish that we're an aggrieved party to bring this appeal,
  


14   and so that's why this testimony from these neighbors are
  


15   being offered.
  


16               CHAIRMAN GANS:  I'm going to deny the objection
  


17   and let you proceed.  Just don't go too far afield here.
  


18               MR.  MARSHALL:  That's fine.
  


19          Q.   If you can just briefly describe the impacts of
  


20   the dairy that have on you as you live right next to the
  


21   dairy itself?
  


22          A.   We live in a rural part of Smith Valley, and now
  


23   there's a Wal-Mart next door, that's how light it is at
  


24   night.  Noise 24 hours a day, traffic on a road adjacent to
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 1   our property, continuously racing up and down the road, dust,
  


 2   motorcycles.  They have -- now they put in a motor cross on
  


 3   the property.  They got motorcycles at night racing up,
  


 4   jumping pits.
  


 5          Q.   Mr. Ely, can I just have you limit your comments
  


 6   to the actual operation of the dairy, not the -- the other
  


 7   might be problematic portions of having that next to you.
  


 8               MS. ARMSTRONG:  If I may, I'm going to object
  


 9   again on the basis that this has nothing to do with
  


10   groundwater issues or the issuance of the permit within
  


11   NDEP's authority.
  


12               MR. JOHNSTON:  I would like to join that
  


13   objection that they are aggrieved by the fact they objected
  


14   to the issuance of the permit, the issuance of the permit, it
  


15   gives them standing to appeal.  They don't have to go any
  


16   further than that, and this is an end run by the appellants
  


17   to bring in these irrelevant issues.
  


18               THE WITNESS:  Well, I would like to say a couple
  


19   of things, number one.
  


20               MS. ARMSTRONG:  Excuse me --
  


21               THE WITNESS:  NDEP --
  


22               MS. ARMSTRONG:  -- they need to make a decision
  


23   on the objection.
  


24               CHAIRMAN GANS:  And I'm going to go again deny
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 1   the motion, and let's go the way you're going, John.  Let's
  


 2   be careful how far you go.
  


 3          Q.   (BY MR. MARSHALL:)  I just want to caution you,
  


 4   Mr. Ely.
  


 5          A.   Why don't you ask me a question.
  


 6          Q.   Okay.  I will.  Actually, now I would like to, if
  


 7   you could talk for a minute about how long have you lived at
  


 8   that location?
  


 9          A.   15 years.
  


10          Q.   Okay.  And how do you get your domestic water?
  


11          A.   We have a domestic well on the property.
  


12          Q.   And are you generally familiar with how people
  


13   obtain their domestic water for your neighbors and in the
  


14   area?
  


15          A.   Yes, I am.
  


16          Q.   And how do they do that?
  


17          A.   With a domestic well also.
  


18          Q.   Okay.  And now over the last -- do you monitor
  


19   the depth to water in your well?
  


20          A.   I started five years ago monitoring it.  When we
  


21   first moved there, we drilled a well.  It was an artesian
  


22   well.  Now it's something like 15, 16 feet.
  


23               MS. ARMSTRONG:  I'm going to object on the basis
  


24   of these type of issues are a division of water resource
                 CAPITOL REPORTERS (775)882-5322


37







 1   issue, not pertinent to the permit.
  


 2               MR. MARSHALL:  I'm going to -- if I may?
  


 3               CHAIRMAN GANS:  Go ahead.
  


 4               MR. MARSHALL:  One of the key issues here is
  


 5   depth to groundwater and the fact that the siting of the
  


 6   sewage pond is in a location where NDEP did not have before
  


 7   it evidence of either seasonal high groundwater or
  


 8   groundwater that one could expect in non drought condition.
  


 9   This entire -- this permit was issued based on basically one
  


10   series of wells or, excuse me, test borings that were done in
  


11   the middle of summer after the fourth year of drought without
  


12   any evidence of what's going to happen to that groundwater
  


13   table either seasonally or when the drought is over and
  


14   groundwaters going to come back up.
  


15               So his testimony is directly related to a well
  


16   that's right next to the dairy and what has happened to his
  


17   water levels in this period of drought.
  


18               CHAIRMAN GANS:  I'm going to allow it.
  


19               Go ahead, John.
  


20               MR. MARSHALL:  Thank you.
  


21          Q.   Can you briefly describe what -- how that the
  


22   well depth of the last four years?
  


23          A.   Yeah, it's been dropping a little over a foot a
  


24   year.
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 1          Q.   And that was --
  


 2               COMMISSIONER PORTA:  Excuse me, dropping, can we
  


 3   clarify that, going down from 15 to 16?
  


 4               THE WITNESS:  Yes.
  


 5               COMMISSIONER PORTA:  Okay.  Thank you.
  


 6               MR. MARSHALL:  Forgive me, Mr. Porta, but that
  


 7   was starting at artesian and dropping down to its current
  


 8   level.
  


 9               COMMISSIONER PORTA:  Okay.
  


10          Q.   (BY MR. MARSHALL:)  And the dairy is also -- do
  


11   you know how the dairy plans to move its wastewater from its
  


12   storage pond to its fields?
  


13          A.   Yeah, they are going to move it in a pipe.
  


14               MS. FAIRBANK:  I object.  He doesn't have
  


15   personal knowledge moving the water from the pond to the
  


16   field.
  


17               MR. MARSHALL:  I can lay some more foundation if
  


18   you would like.
  


19               CHAIRMAN GANS:  Yes, I would like.
  


20          Q.   (BY MR. MARSHALL:)  Have you reviewed the permits
  


21   and plans for this dairy?
  


22          A.   Yes, I have.
  


23          Q.   And are you familiar generally with how they plan
  


24   to move dairy wastewater and where it's stored, to where it's
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 1   land applied?
  


 2          A.   Generally speaking, yes, I do.
  


 3               CHAIRMAN GANS:  Proceed.
  


 4          Q.   (BY MR. MARSHALL:)  So -- and how are they going
  


 5   to do that?
  


 6          A.   They are going to pump it out of the pond and put
  


 7   it in a pipeline and put it out on a pivot.  I think when
  


 8   they put their toilets in there, they were required to have a
  


 9   permit to test those toilet pipes, even though it's gravity
  


10   flow.
  


11               MS. ARMSTRONG:  I'm going to object again on
  


12   relevance.
  


13               THE WITNESS:  Yes, it's relevant.  If you let me
  


14   finish, it will be.  They put in a pipeline that's over a
  


15   mile long.
  


16               CHAIRMAN GANS:  What were you going to say?
  


17               MS. ARMSTRONG:  He's offering testimony on when
  


18   they put their toilets in.  I don't know if there's --
  


19               CHAIRMAN GANS:  Yeah, there's no grounds for
  


20   this, John.
  


21               MR. MARSHALL:  I can just give you an idea of
  


22   what he wants to testify about.
  


23               CHAIRMAN GANS:  Proceed.  It better be on target.
  


24               MR. MARSHALL:  Yeah, we've objected and one of
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 1   the objections in the papers --
  


 2               CHAIRMAN GANS:  Are you testifying?
  


 3               MR. MARSHALL:  No, I'm not.  I'm saying why this
  


 4   is relevant, okay?  So I'm just reviewing what we've already
  


 5   put forth in our briefs.  So I'm not testifying as to any
  


 6   fact, all right?  So what one of the points we've argued is
  


 7   that the pipe --
  


 8               MS. ARMSTRONG:  I'm going to object to this.  You
  


 9   know, we're at a point where the line of questioning goes to
  


10   the witness, not testifying by the authority.
  


11               CHAIRMAN GANS:  John, I think I don't like where
  


12   this is going.
  


13          Q.   (BY MR. MARSHALL:)  Okay.  So let's not talk
  


14   about the what's happening with the toilets but is there --
  


15   part of the pipeline that's part of this permit running next
  


16   to your property line?
  


17          A.   Yes, there is, and the pipeline, I filed a paper
  


18   at the hearing in Smith Valley, and then it just disappeared.
  


19   There's been no response from NDEP on --
  


20               MS. ARMSTRONG:  I'm going to object that this
  


21   answer is not responsive to the question that was asked.
  


22               CHAIRMAN GANS:  It's not, John.
  


23               MR. MARSHALL:  That's fine.
  


24          Q.   What was your objection in that paper?
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 1          A.   The objection was it wasn't tested so the
  


 2   objection was the pipe was presently being investigated by
  


 3   the State of Nevada.
  


 4          Q.   So what -- when you say tested, in order to get
  


 5   the water, the wastewater from the pond up to the --
  


 6          A.   Pivot.
  


 7          Q.   Up to the pivot, is it under pressure?
  


 8          A.   It's under pressure, and it's been -- it's been
  


 9   put together, buried and if it leaks, there's literally
  


10   thousands of joints.  Those joints leak.
  


11               MS. ARMSTRONG:  I'm going to object to this.
  


12   Does he have personal knowledge that these pipes --
  


13               CHAIRMAN GANS:  John, I'm confused by this
  


14   personally, okay?  Are you an expert on this?
  


15               MR. MARSHALL:  No, he's testifying -- all he's
  


16   doing is testifying that the -- there was a pipe pressure
  


17   pipe that --
  


18               MS. ARMSTRONG:  And I'm going to --
  


19               MR. JOHNSTON:  I object.  This is characterizing
  


20   things with no foundation as this is pure speculation.
  


21               CHAIRMAN GANS:  John, I'm confused.  You jumped
  


22   in the middle of this, and yet I have no basis whatsoever.
  


23               MR. MARSHALL:  That's fine.  We briefed it in our
  


24   papers, and I can address it in our closing argument.
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 1               CHAIRMAN GANS:  Okay.
  


 2          Q.   (BY MR. MARSHALL:)  So quickly I would like, in
  


 3   the black binder, we're going to introduce, Exhibit Number
  


 4   38.  There are a series of photographs.
  


 5               MS. ARMSTRONG:  We object to that.  We didn't
  


 6   prior stipulate to that.  There's no context for these
  


 7   photos.  They are not date stamped.  We don't know what they
  


 8   are.
  


 9               CHAIRMAN GANS:  This is not our list.
  


10               MR. MARSHALL:  Right, right.  So they're not on
  


11   your list so we're about to establish foundation for what
  


12   these photos are, and then the objection could be made, and
  


13   then you can rule on whether or not they are relevant, okay?
  


14          Q.   Did you take these photos that are --
  


15          A.   Yes, I did.
  


16          Q.   Okay.  And can you generally describe what they
  


17   are?
  


18          A.   They are photos of a tip loader loading a truck
  


19   with dirt, and then we watched the dirt be delivered down,
  


20   about the end of the dairy.
  


21          Q.   And where -- this was on the dairy property?
  


22          A.   On the dairy property.
  


23               MS. ARMSTRONG:  I'm going to object to relevance.
  


24   I don't know how relevant pictures are of a truck on some
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 1   property are to the issuance of this permit.
  


 2               MR. MARSHALL:  I think the relevancy if --
  


 3   usually I can give you an idea of where I'm going, but it
  


 4   seems to give people pause that I'm talking about what the
  


 5   purpose of the photograph is before the witness testifies to
  


 6   it but essentially what these people observed was the --
  


 7   after the permit was issued.
  


 8               MS. ARMSTRONG:  I'm going to object to this also.
  


 9   This is not how the hearing should be moving.  You should be
  


10   questioning your witness, and he should be answering the
  


11   questions rather than you testifying.
  


12               MR. MARSHALL:  Excuse me, you made a relevancy
  


13   objection.  So either I can establish relevancy to the
  


14   testimony of the witness, but we keep getting interrupted, or
  


15   I can give you a general idea of what the topic.
  


16               CHAIRMAN GANS:  John, I want you to proceed, but
  


17   right now I see no relevancy.  You're going to have to
  


18   redevelop this first.
  


19          Q.   (BY MR. MARSHALL:)  When were these photographs
  


20   taken?
  


21          A.   Three weeks ago.
  


22          Q.   Okay.  And in your mind, what do these
  


23   photographs show?  Why are they relevant to you?
  


24          A.   They are relevant to me because it looks like
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 1   they are trying to move dirt from the high point part of the
  


 2   property which is the south end to the north end which is the
  


 3   low part of the property.
  


 4          Q.   And that's where the ponds are?
  


 5          A.   After we indicated to them that the water level,
  


 6   according to the soil survey, was six inches to three feet
  


 7   deep, and they removed -- before that time, they removed
  


 8   three to four feet of the soil which means that the water
  


 9   would be running out of the ground on the north end of the
  


10   property.  It looks like they are trying to fill in the north
  


11   end of the property as much as they can.
  


12          Q.   Okay.  That's the relevance of what we're trying
  


13   to establish with those photographs.
  


14               CHAIRMAN GANS:  John, one of the other things
  


15   that I want to be very careful with testimony and exhibits is
  


16   I just heard him say that they were taken three weeks ago.
  


17               MR. MARSHALL:  Yes.
  


18               CHAIRMAN GANS:  NDEP didn't have this.  This is
  


19   information.  This is -- it's not relevant to us.  We have --
  


20   we have to stick with what NDEP had in front of them, what
  


21   they did, and I thought that's what you were going to show
  


22   us.  This is three weeks ago.
  


23               MR. MARSHALL:  Okay.  That's -- you can make your
  


24   -- but I just want to show for example, you've been shown --
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 1   this photograph was not before the -- we can't find it in any
  


 2   record.  So what we're trying -- each side -- what they're
  


 3   trying to do is establish to you why the permit is either
  


 4   valid or invalid, all right, and so if you want to
  


 5   consistently apply whether or not -- whether or not the
  


 6   evidence that we're trying to present is to explain to the
  


 7   Commission why the permit is not adequate, then please apply
  


 8   that standard even handedly.
  


 9               So we finished with Exhibit 39, and I believe
  


10   there is a relevancy objection.
  


11               MR. JOHNSTON:  I have to make the additional
  


12   objection there was no foundation.  Mr. Ely just speculated
  


13   as to what he thought was occurring at the dairy with the
  


14   movement of some material.  He doesn't know what the material
  


15   was.  He doesn't know why it was being moved.  It was pure
  


16   speculation on his part as to what was occurring at the
  


17   dairy, in addition to being irrelevant.
  


18               CHAIRMAN GANS:  I agree with the intervenor.
  


19               MR. MARSHALL:  Okay.  So --
  


20               CHAIRMAN GANS:  This will not be an exhibit.
  


21               MR. MARSHALL:  Okay.  So Exhibit Number, excuse
  


22   me, 39 is, I take it, not admitted into evidence?
  


23               CHAIRMAN GANS:  That's correct.
  


24               MS. PRATT:  You were talking about 38.
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 1               MR. MARSHALL:  38.
  


 2          Q.   I would like you now to turn to Exhibit 40,
  


 3   excuse me, 39.  We would like the exhibit, introduce
  


 4   Exhibit 39 and in particular 39D, which is the last
  


 5   photograph in the -- and, Mr. Ely, did you -- do you
  


 6   recognize this photograph?
  


 7          A.   Yeah, this is a picture taken after one of the
  


 8   last monsoons that came through a week or so ago and this is
  


 9   the --
  


10               CHAIRMAN GANS:  Start over, please.  Start over
  


11   with 39, please.
  


12               MR. MARSHALL:  39D, please, do you want him to
  


13   repeat his testimony?
  


14               CHAIRMAN GANS:  Yes.
  


15               MS. PRATT:  Counsel, perhaps it would be best to
  


16   lay a foundation for all of them first and then a specific
  


17   one.
  


18               MR. MARSHALL:  Only because he did not take the
  


19   prior exhibit.  So the only thing he's testifying to is 39D.
  


20               MS. PRATT:  Okay.
  


21               CHAIRMAN GANS:  Repeat your testimony, please.
  


22          Q.   (BY MR. MARSHALL:)  Can you repeat?  What do you
  


23   recognize the photograph?
  


24          A.   I took the photograph and it shows the runoff
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 1   running towards the pond.
  


 2          Q.   And this was taken from where?
  


 3          A.   This was taken from the dam on the property
  


 4   directly adjacent to the north end of their property, the
  


 5   Perrin Dam?
  


 6          Q.   The west side?
  


 7          A.   It's on the east side.
  


 8          Q.   East side, okay?
  


 9               MS. ARMSTRONG:  And I would like to object to the
  


10   last one.  This was taken subsequent to the issuance of the
  


11   permit.  It was not used in the decision.  It was not used in
  


12   making the decision.  There is no context of what this is.
  


13               MR. MARSHALL:  If I my respond?
  


14               CHAIRMAN GANS:  Yes.
  


15               MR. MARSHALL:  That you'll be hearing testimony
  


16   and demonstration that the dairy and, hence, NDEP did not
  


17   submit any evidence or, excuse me, any information regarding
  


18   the fact that the capacity of the pond and the runoff from
  


19   outside of the dairy.  And so what these photos demonstrate
  


20   is, yes, it's a recent rainstorm, but it's demonstrating that
  


21   water is running onto the property and directly into the --
  


22   into the pond.  That's what this is being offered for.
  


23               CHAIRMAN GANS:  I'll allow it.  I will allow it.
  


24               MR. MARSHALL:  Okay.  Then that's the end of the
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 1   testimony to Exhibit 40 -- excuse me, 39D, and I take it then
  


 2   is that a ruling that --
  


 3               CHAIRMAN GANS:  Well, I want to know -- I guess
  


 4   what I'm asking is so what?
  


 5               MR. MARSHALL:  I tried to explain so what, and I
  


 6   think that will become relevant after we go through all of
  


 7   our testimony, and then I will wrap it all up for you in the
  


 8   end to explain why the permit does not adequately contain and
  


 9   protect groundwater, okay?  All this is doing -- this exhibit
  


10   was just offered to show the pattern of drainage on the
  


11   dairy.
  


12               MS. ARMSTRONG:  And I'm going to ask that you
  


13   defer to the admissibility of this particular one until we
  


14   get whoever he's talking about testify as to what this
  


15   picture is and what the purpose is.
  


16               CHAIRMAN GANS:  I agree, sustained, yes.
  


17               MR. MARSHALL:  Okay.  So 39D then is?
  


18               COMMISSIONER PORTA:  Pending.
  


19               MR. MARSHALL:  Pending, thank you.
  


20               That's all of the questions I have for you.
  


21               THE WITNESS:  I have something to say here about
  


22   what the attorney said.
  


23               MR. JOHNSTON:  Objection, there's no question to
  


24   the witness.
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 1               CHAIRMAN GANS:  You can't do that.
  


 2               MR. MARSHALL:  We're --
  


 3               THE WITNESS:  Even though she's wrong?
  


 4               MR. MARSHALL:  What you can do, Mr. Ely, is when
  


 5   we have the public comment period at the end, you can make a
  


 6   comment.  Thank you.
  


 7               THE WITNESS:  Yep.
  


 8               MS. ARMSTRONG:  Mr. Ely, I think we have some
  


 9   questions for you.
  


10               CHAIRMAN GANS:  The State first.
  


11                         CROSS-EXAMINATION
  


12   BY MS. ARMSTRONG:
  


13          Q.   So, Mr. Ely, you indicated you --
  


14          A.   I'm hard of hearing so you'll have to --
  


15          Q.   Mr. Ely, you indicated you have lived in Smith
  


16   Valley for 15 years; is that correct?
  


17          A.   Roughly 15 years.
  


18          Q.   And where did you live before that?
  


19          A.   I lived in Diamond Bar, California.
  


20          Q.   So you moved straight from California to Smith
  


21   Valley, Nevada; is that correct?
  


22          A.   Yes, that is.
  


23          Q.   When you moved to Smith Valley, were you aware
  


24   that it's an agricultural area?
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 1          A.   Yes, I was.
  


 2               MR. MARSHALL:  I'm going to object to this line
  


 3   of questioning.  I'm not sure what the relevance is, to the
  


 4   fact that he when and why or whether there was an
  


 5   agricultural area or not, it's not relevant.  I mean, one of
  


 6   their primary arguments is is it relevant to his credibility,
  


 7   to the information that he has presented.  We believe it is.
  


 8               CHAIRMAN GANS:  Do you want to answer that?
  


 9               MS. ARMSTRONG:  I do.  I disagree.  Mr. Marshall
  


10   brought that line of questioning in and it was allowed to
  


11   talk about him living in an agricultural area and what it's
  


12   like to live next to a dairy.
  


13               CHAIRMAN GANS:  Sustained.  Go ahead.
  


14          Q.   (BY MS. ARMSTRONG:)  To your knowledge, are there
  


15   other dairies in the area?
  


16          A.   Yes, I'm aware of other dairies in the area.
  


17          Q.   Okay.  Did you attend the public hearing held by
  


18   NDEP on January 7, 2015?
  


19          A.   Yes, I did.
  


20          Q.   And did you provide public comment?
  


21          A.   Yes, I did.
  


22               MR. MARSHALL:  I'm going to object again.  This
  


23   is outside any questions I asked him, so it's outside the
  


24   direct examination.  If she wants to --
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 1               MS. PRATT:  In an administrative proceeding, they
  


 2   can go outside of the questions asked on direct.
  


 3               MR. MARSHALL:  Okay.
  


 4          Q.   (BY MS. ARMSTRONG:)  So I'll proceed.  Did you
  


 5   say you provided public comment at that --
  


 6          A.   Yes, ma'am.
  


 7          Q.   Did you also provide public comment in the form
  


 8   of written comments?
  


 9          A.   Yes, ma'am.
  


10          Q.   Okay.  I'm going to point you to NDEP's Exhibit
  


11   Number 20, in the big white binder.  This big one,
  


12   Exhibit 20.  You can hold that however you want.  Will you
  


13   take a look at that document.  Are you familiar with that
  


14   document?
  


15          A.   Yes.
  


16          Q.   Can you tell me what it is, what the title of it
  


17   is on the first page?
  


18               MR. MARSHALL:  I'm going to object again.  This
  


19   is one of the reasons why there is this general rule in
  


20   trials about going outside of a cross-examination is that in
  


21   general, it is our obligation to present the case to you and
  


22   we do that in a particular way, and what counsel is now
  


23   trying to do is present her case through this witness.  She's
  


24   more than welcome to call this witness during their case, but
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 1   this is not cross-examination.  This is presentation of what
  


 2   she believes her case to be as she stated in her opening
  


 3   statement.  It is not a cross-examination of this witness
  


 4   from what he testified to.
  


 5               So if they want to ask questions about whether he
  


 6   had the ability to comment, which is one of their points on
  


 7   the main case, she can do that later, but it shouldn't be
  


 8   allowed during cross-examination during the presentation of
  


 9   our case.
  


10               CHAIRMAN GANS:  I agree.
  


11               MS. ARMSTRONG:  Okay.  I'll rephrase the
  


12   question.
  


13          Q.   We do not have to look at Exhibit 20.  So you had
  


14   indicated you attended the public hearing held by NDEP?
  


15          A.   Yes, ma'am.
  


16          Q.   And you provided public comment?
  


17          A.   Yes, ma'am.
  


18          Q.   And did NDEP address your public comments?
  


19          A.   No, they did not.
  


20               MR. MARSHALL:  Your Honor --
  


21               THE WITNESS:  No, they did not.
  


22               MR. MARSHALL:  This is, again, not relevant to
  


23   the direct.
  


24               CHAIRMAN GANS:  You're fine, John.  Sustained.
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 1          Q.   (BY MS. ARMSTRONG:)  Okay.  A couple of more
  


 2   questions.  Mr. Ely, are you a licensed engineer?
  


 3          A.   No, but I know which way water runs.
  


 4          Q.   Okay.  Do you have -- do you have any training
  


 5   that allows you to review and interpret engineering?
  


 6          A.   Like I said, I know water runs downhill.  I know
  


 7   my property is higher than the dairy property.
  


 8               MS. ARMSTRONG:  I would object that it's
  


 9   nonresponsive.
  


10               CHAIRMAN GANS:  Strike.
  


11               MS. ARMSTRONG:  I have no further questions.
  


12               MR. JOHNSTON:  Briefly, Mr. Chairman.
  


13                         CROSS-EXAMINATION
  


14   BY MR. JOHNSTON:
  


15          Q.   Mr. Ely, do you have any experience running a
  


16   dairy?
  


17          A.   Pardon?
  


18          Q.   Do you have any experience running a dairy?
  


19          A.   No, I don't.
  


20          Q.   Okay.  So when you observe things at the dairy,
  


21   you have no knowledge as to what the dairy is doing as part
  


22   of its operations, do you?
  


23          A.   That's true.
  


24          Q.   And if this dairy meets all regulatory
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 1   requirements required for our CAFO permit, the permitted
  


 2   issue here, you're still opposed to the dairy, are you not?
  


 3               MR. MARSHALL:  I'm going to object.
  


 4               THE WITNESS:  I oppose the dairy for reasons that
  


 5   are not in the permit.
  


 6               MR. MARSHALL:  So my objection is this, before he
  


 7   answered was that's irrelevant to whether or not an
  


 8   individual doesn't want a dairy in their backyard.  It is not
  


 9   relevant to the matters before you today.
  


10               CHAIRMAN GANS:  That's correct.  I sustain that.
  


11               MR. JOHNSTON:  I have nothing further,
  


12   Mr. Chairman.
  


13               CHAIRMAN GANS:  Okay.  That's it.
  


14               MR. MARSHALL:  Can the witness be excused?
  


15               CHAIRMAN GANS:  Yes.  Wait just a moment, please.
  


16   If the Commission -- if the panel has any questions of
  


17   Mr. Ely?  No.
  


18               Now you are completed.  Thank you, Mr. Ely.
  


19               (Witness excused.)
  


20               MR. MARSHALL:  Okay.
  


21               MS. ARMSTRONG:  Can we reserve the right to call
  


22   him as a rebuttal witness?
  


23               CHAIRMAN GANS:  That's something I want to make
  


24   sure that all witnesses understand.  I know it may be
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 1   inconvenient, but we need all witnesses to stay because we
  


 2   still have the possibilities of rebuttal and recalling these
  


 3   witnesses, so I'm asking all witnesses to please stay with
  


 4   us.
  


 5               MR. MARSHALL:  We would like to call Kim Gattuso,
  


 6   please.
  


 7
  


 8                           KIM GATTUSO,
  


 9               called as a witness on behalf of the
  


10              Appellant having been first duly sworn,
  


11              was examined and testified as follows:
  


12
  


13                        DIRECT EXAMINATION
  


14   BY MR. MARSHALL:
  


15          Q.   Can you identify yourself for the record, please,
  


16   your name and your address?
  


17          A.   My name is Kim Gattuso.  My address is 105
  


18   Honeywell Lane in Wellington.
  


19          Q.   And using, again, our big map from the -- just to
  


20   give you some idea, can you generally describe where that is
  


21   and where if you can --
  


22          A.   If you see these two little dots to the west of
  


23   the dairy, about 150 feet from my front door is where the
  


24   animals are located.
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 1          Q.   So that's on the west side?
  


 2          A.   I am on the west side and across Honeywell Lane
  


 3   directly.
  


 4          Q.   Okay.
  


 5               CHAIRMAN GANS:  Say it again, please.  Say it
  


 6   again, please.
  


 7               THE WITNESS:  I am on the west side, directly
  


 8   across the street from 40 Honeywell Lane, with my front door
  


 9   being 150 feet roughly from the actual enclosure of the
  


10   animals.
  


11               CHAIRMAN GANS:  So that's probably Number 22 or
  


12   27 square on here?
  


13               COMMISSIONER PORTA:  Yes.
  


14               THE WITNESS:  Yes, it's right at the -- at the
  


15   bottom of 22 and the top of 27.  You can see some little
  


16   black dots right by the outline there.
  


17               COMMISSIONER PORTA:  Can you spell your last
  


18   name.
  


19               THE WITNESS:  G-a-t-t-u-s-o.
  


20               COMMISSIONER PORTA:  Thank you.
  


21          Q.   (BY MR. MARSHALL:)  Ms. Gattuso, can you briefly
  


22   describe your personal history with that residence, when you
  


23   moved, when you purchased the house, et cetera?
  


24          A.   I arrived on my property with a moving van on
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 1   July the 4th, 1995, so I have been there just over 20 years.
  


 2          Q.   Okay.  And can you -- being that you live right
  


 3   across from the dairy, can you briefly describe some of the
  


 4   impacts that have -- you have incurred as a result of the
  


 5   dairy?
  


 6          A.   Well, I'm constrained, I believe, by saying much
  


 7   except that the water issue for me is -- is huge.  My well is
  


 8   very very close and because I've done so much research on
  


 9   what these things are and what they do to water, I am -- I am
  


10   going --
  


11               MS. FAIRBANK:  Objection, as to going outside the
  


12   research she has, unless she's an expert to be able to
  


13   testify as to that resource.
  


14               THE WITNESS:  I'll retract.
  


15               MR. MARSHALL:  No, all she's doing is testifying
  


16   to her fears and concerns.  We're not saying she's an expert.
  


17   She's just testifying as to in her mind what are the impacts
  


18   to her.  We're not offering it as expert testimony, and so
  


19   it's just she's articulating her fear about water quality and
  


20   the fact that her wells and river near the dairy.
  


21               CHAIRMAN GANS:  Denied.  Go ahead.
  


22          Q.   (BY MR. MARSHALL:)  Okay.  And now I think you
  


23   heard -- did you hear the testimony of Mr. Ely?
  


24          A.   Yes.
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 1          Q.   And would you say that the impacts he described
  


 2   are generally you have suffered those same?
  


 3          A.   There are some of the shared impacts, yes, they
  


 4   are.
  


 5          Q.   And were there any different that you
  


 6   particularly wanted to add?
  


 7          A.   Yes, I have had at this time so far and I do have
  


 8   a dash cam on my car.  Now whenever I have to leave my
  


 9   driveway or come back into it, I'm recording everything and
  


10   it is time and date stamped.
  


11               THE REPORTER:  It is what?
  


12               THE WITNESS:  Time and date stamped.
  


13               MS. FAIRBANK:  Objection to relevance.
  


14               CHAIRMAN GANS:  John, what's the relevancy here?
  


15          Q.   (BY MR. MARSHALL:)  Can you -- I would like to
  


16   turn now to Exhibit 39, so black binder, 39 and Exhibits 39A,
  


17   B and C.  Can you look through those photographs, please, and
  


18   tell me if you recognize those, the first three.
  


19          A.   The first three I took those photos.
  


20          Q.   And where?
  


21          A.   On July the 5th of this year, after 6:00 p.m.,
  


22   and the reason that I know this is because I have been on the
  


23   fire department as a firefighter and EMT for 20 years.  We
  


24   were paged out to a property to the east, and we had been
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 1   having a severe thunderstorm with heavy rainfall which washed
  


 2   out other roads in -- in the general area with mudslides, et
  


 3   cetera, et cetera.
  


 4          Q.   Can you in particular look at 39C?
  


 5          A.   Yes.
  


 6          Q.   Can you describe what that picture shows, please?
  


 7          A.   That picture was taken from the northeast end by
  


 8   the Peter's residence at an access road, and I was very
  


 9   careful not to go onto the property, I might add.  This is
  


10   during the rainstorm, and it shows the water that is pooling,
  


11   and I'm not sure that it showed it particularly but the water
  


12   is flowing from the south to the north.
  


13               MS. FAIRBANK:  We would object on the basis that
  


14   this is a subsequent photograph with respect to storm water
  


15   which is not necessarily pertinent to the specific permit as
  


16   issued.  There's been no foundation established as to how
  


17   this particular photograph demonstrates any violation of the
  


18   permit or any other type of issue with respect to the actual
  


19   issuance of the permit.  And so on the basis that I don't
  


20   believe that it's relevant, and I believe that it's going far
  


21   beyond the scope of admissible evidence in this particular
  


22   matter, particularly with the testimony as to non admitted
  


23   photographs.
  


24               MR. MARSHALL:  So I think this one should be
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 1   treated just like you did the other ones, we will get to.  I
  


 2   mean, these are photographs showing water flowing from off
  


 3   the property onto the property during a rainstorm, heavy
  


 4   rainstorm event.  You can -- we will describe to you the
  


 5   contents of the permit that established --
  


 6               MS. FAIRBANK:  Counsel is perfectly --
  


 7               MR. MARSHALL:  If I can make my response.
  


 8               MS. FAIRBANK:  He's testifying.
  


 9               MR. MARSHALL:  That that is relevant to the
  


10   adequacy of the storm water systems that were combined with
  


11   the wastewater systems in this permit, and so that's one of
  


12   the crux issue.
  


13               So if you want to -- as with Exhibit 39D, the
  


14   last photograph showing the same things, that if you want to
  


15   withhold judgment on whether or not we can establish the
  


16   actual flow of water from an actual event, that's fine with
  


17   us, but all she's doing is testifying as to what the
  


18   photograph shows, when it was taken and by whom, to lay a
  


19   foundation on just the facts of that photograph.
  


20               MS. FAIRBANK:  And to the extent that counsel is
  


21   testifying, I would move to strike his testimony.  He is
  


22   welcome to go ahead and introduce that evidence through a
  


23   subsequent witness.
  


24               CHAIRMAN GANS:  Okay.  So we'll put this down as
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 1   pending, just like we did on 39D.  This is 39A, B, C.
  


 2               MR. MARSHALL:  Correct.
  


 3               CHAIRMAN GANS:  And it's pending.
  


 4               MR. MARSHALL:  Thank you.  That's all of the
  


 5   questions I have for Ms. Gattuso.
  


 6               CHAIRMAN GANS:  The State, any cross?
  


 7               MS. FAIRBANK:  Yes.
  


 8                         CROSS-EXAMINATION
  


 9   BY MS. FAIRBANK:
  


10          Q.   And was it Ms. Gattuso?
  


11          A.   Yes.
  


12          Q.   And prior to moving to Smith Valley, where was
  


13   your residence?
  


14          A.   My residence was in Ridge Crest, California.
  


15   However, that was not my state of record.
  


16          Q.   And moving to Smith Valley, did you recognize
  


17   that that was an agricultural area?
  


18               MR. MARSHALL:  I'm going to object again, same
  


19   basis as to the questions to Mr. Ely, as to whether or not
  


20   their motivation to come or what they recognize Smith Valley
  


21   to be at that point is irrelevant to the testimony that was
  


22   offered here on direct examination.
  


23               CHAIRMAN GANS:  I'm going to deny it.  Continue.
  


24          Q.   (BY MS. FAIRBANK:)  Go ahead and answer the
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 1   question, please.
  


 2          A.   Coming from a somewhat agricultural area, I
  


 3   understood what agricultural is.  I do not consider this
  


 4   dairy to be an agricultural operation.
  


 5               MS. FAIRBANK:  I'm going to move to strike.
  


 6   Thank you.  No further questions.
  


 7               CHAIRMAN GANS:  Intervenor?
  


 8               MR. JOHNSTON:  Thank you, Mr. Chairman.
  


 9                         CROSS-EXAMINATION
  


10   BY MR. JOHNSTON:
  


11          Q.   Ms. Gattuso, you have a domestic well at your
  


12   property; is that correct?
  


13          A.   I do.
  


14          Q.   Was it there when you moved?
  


15          A.   It was.
  


16          Q.   How deep is it?
  


17          A.   I don't remember how deep my well is.
  


18          Q.   When was the last time you tested the quality of
  


19   the water in that well?
  


20          A.   I tested the quality of that water in that well
  


21   approximately three months ago.
  


22          Q.   And prior to that?
  


23          A.   Prior to that was approximately right -- the well
  


24   testing that we did when purchasing the property.
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 1          Q.   So you had the property for approximately
  


 2   20 years from the time you purchased it until three months
  


 3   ago and you never tested the quality of your well water?
  


 4          A.   I had no reason to think there was an issue.
  


 5          Q.   I appreciate that, but the answer to my question
  


 6   is, no, you did not?
  


 7          A.   I did not.
  


 8               MR. JOHNSTON:  I have nothing further,
  


 9   Mr. Chairman.
  


10               CHAIRMAN GANS:  Commissioners?
  


11                            EXAMINATION
  


12   BY COMMISSIONER PORTA:
  


13          Q.   Just one question.  Do you know -- Mr. Ely
  


14   testified about the depth of his well.  Do you know the depth
  


15   of your well water?
  


16          A.   Approximately 200 feet.
  


17          Q.   I mean the water level?
  


18          A.   At this time no.
  


19          Q.   Okay.
  


20          A.   I have not had that tested yet.
  


21          Q.   All right.  Thank you.
  


22          A.   I do have the level in 1995, however, and that
  


23   was at seven feet below grade.
  


24          Q.   Thank you.
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 1               CHAIRMAN GANS:  Mark?
  


 2                            EXAMINATION
  


 3   BY COMMISSIONER TURNER:
  


 4          Q.   Do you now own or have you ever owned livestock
  


 5   and kept them on your property?
  


 6          A.   I do.
  


 7          Q.   And how many head of livestock?
  


 8          A.   I have three head.
  


 9          Q.   Horses?
  


10          A.   Yes.
  


11          Q.   Thank you.
  


12               CHAIRMAN GANS:  Okay.  Mr. Marshall?
  


13               MR. MARSHALL:  Can the witness be excused?
  


14               CHAIRMAN GANS:  Pardon?
  


15               MR. MARSHALL:  Can the witness be excused?
  


16               CHAIRMAN GANS:  Yes, please.
  


17               (Witness excused.)
  


18               MR. MARSHALL:  We would like now to call Marshall
  


19   Todd.
  


20
  


21                          MARSHALL TODD,
  


22               called as a witness on behalf of the
  


23              Appellant having been first duly sworn,
  


24              was examined and testified as follows:
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 1                        DIRECT EXAMINATION
  


 2   BY MR. MARSHALL:
  


 3          Q.   Can you please state your name for the record and
  


 4   your address?
  


 5          A.   Marshall Todd, 25 Linda Way, Wellington.
  


 6          Q.   Okay.  And, again, using our long exhibit here,
  


 7   can you identify just your approximate house location
  


 8   vis-a-vis the dairy?
  


 9          A.   I believe I'm in 26.  I'm directly -- I'm on the
  


10   south side of Linda Way, directly across from the Elys, not
  


11   directly across, just slightly east.
  


12          Q.   And how far away from the dairy are you?
  


13          A.   Approximately -- from the dairy property, it's
  


14   approximately 600 feet from the actual milking barn and that
  


15   sort of thing.  It's a little further than that.
  


16          Q.   Now, you heard -- were you here to hear the
  


17   testimony of Frank Ely and Kim Gattuso?
  


18          A.   I was.
  


19          Q.   And did you hear their testimony how the dairy
  


20   impacted them?
  


21          A.   I did.
  


22          Q.   And in general, are those -- would you say those
  


23   are the same impacts to you?
  


24          A.   They are.
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 1          Q.   And was there anything else you wanted to add
  


 2   about how the dairy might specifically impact you and your
  


 3   location?
  


 4          A.   Well, they covered it.  I mean, it's -- you know,
  


 5   the noise and the noise, the odors, the blowing dust, the
  


 6   lights.
  


 7          Q.   Okay.  Now, were you aware of the dairy's
  


 8   application to NDEP?
  


 9          A.   I was.
  


10          Q.   And did you attempt to view the files at NDEP?
  


11          A.   I did.
  


12          Q.   And can you briefly describe your experience at
  


13   NDEP trying to view the application file for the Smith Valley
  


14   Dairy?
  


15          A.   I went to NDEP on two separate occasions, and I
  


16   met with Vicky Reid.  She was very cordial.  She was --
  


17   explained what was going on.  But as far as seeing the
  


18   permit, I was told that it wasn't done yet and that when it
  


19   was completed, we would have an opportunity to look at it and
  


20   comment on it.
  


21          Q.   Did you also ask to see the file, the supporting
  


22   documents?
  


23          A.   I did.
  


24          Q.   Were you allowed to see those?
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 1          A.   No, I was told that they weren't done with it
  


 2   yet, and I would get a chance to look at it when -- when the
  


 3   comment period was open.  Not being familiar with Nevada law,
  


 4   I didn't know I could have thrown a fit and looked at it, but
  


 5   I didn't know that and so I didn't.
  


 6          Q.   Thank you very much.
  


 7               That's all of the questions we have for Mr. Todd.
  


 8               CHAIRMAN GANS:  The State?
  


 9               MS. ARMSTRONG:  Yes.
  


10                         CROSS-EXAMINATION
  


11   BY MS. ARMSTRONG:
  


12          Q.   Mr. Todd, how long have you lived in Smith
  


13   Valley?
  


14          A.   Two years and eight months.
  


15          Q.   And where did you move from?
  


16          A.   Reno.
  


17          Q.   And when you moved to Smith Valley, were you
  


18   aware that it was an agricultural?
  


19          A.   I was.
  


20          Q.   And you testified that you went to the public
  


21   comment or the public hearing that NDEP held in Smith Valley?
  


22          A.   I did.
  


23          Q.   And did you provide --
  


24          A.   I did.
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 1          Q.   -- public comment?
  


 2               MR. MARSHALL:  Let her finish the question.
  


 3          A.   Oh, I'm sorry.  I did.
  


 4               MS. ARMSTRONG:  What did you say, Mr. Marshall?
  


 5               MR. MARSHALL:  I said -- I asked him to let you
  


 6   finish your question.
  


 7               MS. ARMSTRONG:  Oh, got you.
  


 8               MR. MARSHALL:  Before he answered.
  


 9          Q.   (BY MS. ARMSTRONG:)  So I am going to refer you
  


10   to Exhibit Number 20 in that white binder.  Take a minute to
  


11   look at that.  Are you on Exhibit 20?
  


12          A.   Yes, I'm familiar with this document.  I have it
  


13   at home.
  


14          Q.   Okay.  And what is the name of it on the top?
  


15   What does it say?
  


16          A.   It says responses to comments received during the
  


17   public hearing, January 7, 2015.  Comments received via hand
  


18   delivered mail and e-mail during public comment.
  


19          Q.   I think you're on the wrong page, the first page.
  


20          A.   The first page, okay.  Notice of the saving
  


21   groundwater pollution control permit?
  


22          Q.   Okay.  And if I can direct you -- if I can direct
  


23   you to page two, it appears that you had commented during the
  


24   public comment regarding the concern for the construction
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 1   prior to work permit; is that correct?
  


 2          A.   That's correct.
  


 3          Q.   And then below that, did NDEP respond to you?
  


 4          A.   I'm sorry?
  


 5          Q.   Right below that, it talks about NDEP -- it says
  


 6   that NDEP responded to you.
  


 7          A.   Oh, their response, okay.
  


 8               MR. MARSHALL:  I'm going to object.  I'm not
  


 9   certain what she's asking.  It's clear from the document that
  


10   NDEP responded.  I'm not certain what the question.
  


11               MS. ARMSTRONG:  I think the question is did NDEP
  


12   respond to your concern?
  


13               MR. MARSHALL:  So, again, if the question -- it's
  


14   not -- this witness on our direct examination did not testify
  


15   as to whether or not he felt the adequacy or NDEP's response
  


16   was adequate to this comment that he made.  We're not raising
  


17   that.  Mr. Ely is not raising that -- did not raise that in
  


18   his direct examination nor did the question whether or not
  


19   the response is adequate or not is a question of law because
  


20   you look at the comment and you look at the response, his
  


21   opinion about that is not relevant to that inquiry.
  


22               CHAIRMAN GANS:  Sustained.
  


23          Q.   (BY MS. ARMSTRONG:)  Okay.  So you did say that
  


24   NDEP responded to your concern?
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 1               MR. MARSHALL:  I'm going to object.  That's my
  


 2   same objection to that same question.
  


 3               MS. ARMSTRONG:  I'll move on.
  


 4          Q.   If you can go to page three, number three, it
  


 5   indicates that you had comment regarding inaccurate and
  


 6   incomplete information and insufficient access to the public
  


 7   file; is that correct?
  


 8          A.   Correct.
  


 9          Q.   Okay.  And did NDEP provide a response to that?
  


10          A.   They did.
  


11          Q.   And what was the response?
  


12          A.   The response was after request by representative
  


13   -- is that what you're talking about?
  


14          Q.   Yeah.
  


15          A.   Okay.  Save Our Smith Valley request for copy of
  


16   the permit filed, a request or arrange with an outside
  


17   service to copy the file.
  


18               MR. MARSHALL:  Just slow down you're reading so
  


19   the court reporter can follow.
  


20               THE WITNESS:  Oh, I'm sorry.  Some double sided
  


21   pages, not properly copied by the company.
  


22          Q.   (BY MS. ARMSTRONG:)  Did you ultimately receive
  


23   the documents that you had requested?
  


24          A.   We ultimately received the documents.
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 1          Q.   Okay.  No further questions.
  


 2               CHAIRMAN GANS:  Intervenor?
  


 3                         CROSS-EXAMINATION
  


 4   BY MR. JOHNSTON:
  


 5          Q.   Mr. Todd, you just testified that you ultimately
  


 6   did receive the documents you requested.  Just for
  


 7   clarification, you received those documents during the public
  


 8   comment period; is that correct?
  


 9          A.   It was during the delayed period after the
  


10   public -- yeah, during the period set aside for public
  


11   comment.
  


12          Q.   Right, and that's my question is all of the
  


13   information you requested with respect to this permit file
  


14   was provided to you during the public comment period,
  


15   correct?
  


16          A.   We actually got an extension because we didn't
  


17   have it all.
  


18          Q.   I appreciate that but that goes -- but what I'm
  


19   saying is before the public comment period closed, you had
  


20   all of the information you requested; is that right?
  


21          A.   Yes, sir.
  


22          Q.   And so when you testified previously about not
  


23   being provided the file for the permit, that was even before
  


24   the public comment period opened; is that right?
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 1          A.   No, sir, you're confused.  What I testified to
  


 2   was when I went into NDEP --
  


 3          Q.   Yes.
  


 4          A.   -- during the process of the -- of the permit
  


 5   application that I was not allowed to see the file.
  


 6          Q.   But there is a specific public comment period and
  


 7   that public comment period opened in December 2014.  Your
  


 8   visits to NDEP predated that public comment period, right?
  


 9          A.   That's correct.
  


10          Q.   And you couldn't see the permit at that point in
  


11   time because it hadn't been issued and wasn't issued until
  


12   March of 2015, right?
  


13          A.   I wasn't asking to see the permit.  I was asking
  


14   to see the progress being made on the permit.
  


15          Q.   I thought I understood your direct testimony that
  


16   you requested to see the permit, then you requested to see
  


17   the file.  If I misunderstood your testimony, I apologize,
  


18   but I think you clarified it for me that you did receive the
  


19   entire permit file prior to close of the public comment
  


20   period.
  


21          A.   We did.
  


22          Q.   Thank you.  Nothing further.
  


23               CHAIRMAN GANS:  Commissioners?
  


24
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 1                            EXAMINATION
  


 2   BY COMMISSIONER TURNER:
  


 3          Q.   Sir, do you keep animals on your property?
  


 4          A.   I have from time to time.  I don't have any there
  


 5   currently.  I've had as many as six horses on the property.
  


 6          Q.   Do you share a common boundary with the dairy?
  


 7          A.   I do not.
  


 8          Q.   Are you separate?
  


 9          A.   I do not.  There is one lot between me and the
  


10   dairy's boundary.
  


11          Q.   And how do you dispose of the waste from the
  


12   animals that you kept on your property?
  


13          A.   I usually -- I have a pit and I burn it once or
  


14   twice a year.
  


15          Q.   Thank you.
  


16               MR. MARSHALL:  I have one question on redirect.
  


17               CHAIRMAN GANS:  Redirect?
  


18                       REDIRECT EXAMINATION
  


19   BY MR. MARSHALL:
  


20          Q.   Mr. Todd, did you receive the documents before or
  


21   after the dairy was constructed?
  


22          A.   After.
  


23          Q.   Thank you.  I have no other questions.
  


24               CHAIRMAN GANS:  Witness is excused?
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 1               MR. MARSHALL:  Yes.
  


 2               THE WITNESS:  Thank you.
  


 3               (Witness excused.)
  


 4               MR. MARSHALL:  Okay.  We would like to call Kathy
  


 5   J. Martin.
  


 6
  


 7                         KATHY J. MARTIN,
  


 8               called as a witness on behalf of the
  


 9              Appellant having been first duly sworn,
  


10              was examined and testified as follows:
  


11
  


12               MR. MARSHALL:  We're probably going to need about
  


13   an hour and a half.
  


14               CHAIRMAN GANS:  That's fine with me.  Are you
  


15   ready for a break now?
  


16               MR. MARSHALL:  I'm just -- if you think it's
  


17   appropriate now.  We've been going for an hour and a half.
  


18               CHAIRMAN GANS:  Okay.  Gentlemen, are you ready
  


19   for a break?
  


20               We'll take a break now.
  


21               MR. MARSHALL:  Okay.
  


22               CHAIRMAN GANS:  How much time do you need?
  


23               MR. MARSHALL:  Ten minutes.
  


24               CHAIRMAN GANS:  Ten minutes is great.  We'll
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 1   reconvene at a quarter until 11:00.
  


 2               (Whereupon, a brief recess was taken.)
  


 3               CHAIRMAN GANS:  We'll reconvene.  It is 20
  


 4   minutes -- excuse me, ten minutes to 11:00.  I think, Mr.
  


 5   Marshall, you just called the witness, and the witness has
  


 6   been sworn or not?
  


 7               THE REPORTER:  She has been sworn.
  


 8               CHAIRMAN GANS:  Okay.
  


 9                        DIRECT EXAMINATION
  


10   BY MR. MARSHALL:
  


11          Q.   Ms. Martin, can you give your name full name for
  


12   the record and where you live.
  


13          A.   Sure, my name is Kathy with a K Jean Martin, and
  


14   I live at 3122 Tall Oaks Circle, Norman, Oklahoma.
  


15          Q.   And for the Commissioners' benefit, we're going
  


16   to be working first with our Exhibit 36, which I would like
  


17   to introduce, which is Ms. Martin's CV and testimony record?
  


18               CHAIRMAN GANS:  Has that been stipulated?
  


19               MS. FAIRBANK:  No, it has not been stipulated.
  


20               CHAIRMAN GANS:  Okay.
  


21               MR. MARSHALL:  Ms. Martin, can you please look at
  


22   this document and tell me whether you recognize it and if you
  


23   prepared it?
  


24          A.   Yes, I recognize the document and, yes, I
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 1   prepared it.
  


 2          Q.   Okay.  Can you generally describe your
  


 3   educational background, please.
  


 4          A.   Sure.  I have a bachelor's degree in petroleum
  


 5   engineering from the University of Oklahoma, and then I
  


 6   continued on and got a master's degree in civil engineering
  


 7   also from University of Oklahoma, and then I have 50 hours of
  


 8   graduate course work beyond my masters degree in civil
  


 9   engineering and chemical engineering course work.
  


10          Q.   And have you also taken continuing education
  


11   classes?
  


12          A.   I took continuing education classes as a part of
  


13   my tenure with the Oklahoma Water Resources Board and the
  


14   department of environmental quality, and I also do continuing
  


15   education as a part of my professional engineering licensing
  


16   requirements.
  


17          Q.   Can you describe your work experience, please?
  


18          A.   Sure.  I started out at a grad school or in grad
  


19   school, I started working for the Oklahoma Water Resources
  


20   Board which at the time was responsible for permitting NPDES
  


21   permits and state non discharge permits for the State of
  


22   Oklahoma, and I was hired in the water quality division as a
  


23   permanent engineer.
  


24               While I was in graduate school, they paid me to
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 1   research liners, clay liners, surface impoundment
  


 2   construction, pollutant in groundwater in anticipation of
  


 3   hiring me to draft the rules and regulations for the State of
  


 4   Oklahoma for non discharging permits, which I did.
  


 5               And once I was working full time, my other
  


 6   responsibilities in Oklahoma were to be the project officer
  


 7   of the Tar Creek Superfund site which is the Superfund site
  


 8   in the nation, the largest lead and zinc mine in the U.S.,
  


 9   and I was in charge of a 50-square-mile groundwater
  


10   monitoring program that the USGS did for us under contract.
  


11               And I was also responsible for drafting the rules
  


12   and regulations for surface impoundment and land application
  


13   of industrial wastewater, which I did with a rule committee
  


14   and those were presented to the state legislature and made
  


15   into law.
  


16               After that, then I was in charge of writing all
  


17   of the non discharging permits for Oklahoma for industrial
  


18   wastewater, and I was put in charge of closing out any
  


19   industrial impoundments that either were causing pollution or
  


20   the company wanted to close out the impoundments.  So I was
  


21   in charge of a little over one dozen major closure which
  


22   would be looking at groundwater pollution and looking at
  


23   whether or not the waste needed to be excavated and removed,
  


24   if they could put a plastic cap or whatever of that nature.
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 1          Q.   Can I just intervene.  You said non discharge
  


 2   permits.  Can you please maybe provide a little more
  


 3   explanation for the Commission members what you meant by non
  


 4   discharge permit?
  


 5          A.   Sure.  In the State of Oklahoma, you would have
  


 6   discharge permits for industrial wastewater, municipal
  


 7   wastewater, et cetera.  At the time, I worked with the water
  


 8   board.  They had the authority to -- it was 30 engineers.
  


 9   They had the authority to write permits specifically for non
  


10   hazardous industrial wastewater.  The remainder of
  


11   environmental permitting at that time was done at the
  


12   department of health.
  


13               And so when I worked there from 1989 to '93, that
  


14   was the purview of the water resources board.  And from '93
  


15   to '96, I just wanted to continue that thought, the
  


16   legislature created the department of environmental quality,
  


17   and they merged 600 people from the health department and 30
  


18   people from the water board to become the environmental
  


19   permitting division for RECRA, clean air, water, all of that.
  


20               But at the water board, we were in charge of
  


21   industrial wastewater, discharging and non discharging
  


22   facilities.  So in Oklahoma if you could not meet your
  


23   effluent limitations on an NPDES permit, as an industry, you
  


24   are required to build an impoundment and have alternative
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 1   methods of disposal of your wastewater, either by
  


 2   evaporation, probably pretreatment into a sanitary sewer
  


 3   works or land application.
  


 4               So I was in charge of very specifically the
  


 5   facilities that could not meet a discharge permit
  


 6   requirement, that did not go to sanitary sewer so they were
  


 7   solely handling their waste on site and disposing of it by
  


 8   evaporation or land application.
  


 9          Q.   And after your permitting experience, issuing,
  


10   writing and drafting rules and regulations, what came next
  


11   for you?
  


12          A.   Again, back in 1996, when the state legislature
  


13   created the department of environmental quality, I
  


14   transferred over to the customer assistance program which was
  


15   the first one of its kind in its nation, and that was to
  


16   provide a one stop shopping group of people that answered the
  


17   questions about all types of environmental permits in the
  


18   State of Oklahoma, and I helped with my other colleagues, we
  


19   helped craft the methodology of doing that, everything from
  


20   creating permit assistance teams to compliance assistance
  


21   teams, and I was the go to person for the first call into our
  


22   offices to determine, you know, if they needed permit
  


23   assistance or compliance assistance.
  


24               During my tenure there, I was trained in -- at
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 1   the water board, I was trained in NPDES program to permit
  


 2   writers course.  But once I was in the department of
  


 3   environmental quality, I was trained in the Clean Air Act
  


 4   because they were getting ready, this is right during the
  


 5   1990 amendments and some implementation of some new
  


 6   requirements under the Clean Air Act.  So I was trained under
  


 7   Title Five permit writing for clean air and numerous training
  


 8   through the University of Texas, Arlington on air pollution
  


 9   control equipment, et cetera for air.
  


10               And then I was put in charge of the small
  


11   business assistance program related to implementation of the
  


12   hazardous air pollutants, also called the HAP portion of the
  


13   1990 amendments.  And also during that tenure, I would --
  


14   would work with any business that wanted to locate in
  


15   Oklahoma to help them understand all of the permits that they
  


16   would need, environmental permits, be RECRA, air, water.  I
  


17   helped them put together a timeline based on the public
  


18   notice requirements, the minimum, maximum amount of time that
  


19   the agency had to write those permits and any public notice
  


20   or appeal timeframes so that to help them plan how to get a
  


21   permit in the State of Oklahoma, and I did that for three
  


22   years.
  


23          Q.   And after that?
  


24          A.   After that, I went out on my own as an
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 1   environmental consultant and started out working with the
  


 2   Metal Casting and Foundry Industry in Oklahoma, helping them
  


 3   with their toxic air permits, basically doing a determination
  


 4   on whether or not they qualified for a state miner permit or
  


 5   under the state air regs or if they qualified under the
  


 6   federal law to get an air permit for toxic, and I did some
  


 7   inventories for storage of hazardous materials on site.
  


 8               And then about May of 1997, I worked on my first
  


 9   concentrate animal feeding operation permit.
  


10          Q.   And?
  


11          A.   I've been working on those ever since for
  


12   18 years, and I have been basically doing a third party
  


13   engineering evaluation of the permit application as it's
  


14   submitted to the state, comparing the materials to the
  


15   requirements of that particular state's regulations and any
  


16   particular best management practices that are implied in
  


17   those regulations and coming up with a list of technical and
  


18   regulatory deficiencies in anticipation of an appeal of a
  


19   permit, and so I have done that for 18 years in 21 different
  


20   states, so I'm fairly familiar with the industry and the
  


21   permitting processes.
  


22          Q.   It says here you've performed about technical and
  


23   regular review of approximately 150 CAFO applications, is
  


24   that accurate?
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 1          A.   I quit counting at 150.  I think it's probably
  


 2   over 200 now.
  


 3          Q.   And are you a licensed engineer?
  


 4          A.   I'm a licensed professional engineer in civil
  


 5   engineering in Oklahoma and in New Mexico.
  


 6          Q.   And are you current -- are those -- are you
  


 7   current in your education and licensing requirements?
  


 8          A.   I am current in my continuing ed and licensing,
  


 9   yes.
  


10          Q.   Have you had prior experience testifying as an
  


11   expert witness?
  


12          A.   Yes, I have.
  


13          Q.   And can you give -- we're now looking at pages
  


14   one, two and three, the last three pages of Exhibit 36, and
  


15   can you just give us a general overview of, not going through
  


16   each one, but your experience providing expert testimony in a
  


17   variety of different contexts?
  


18          A.   Basically, this document provides any time I did
  


19   sworn testimony, so also includes depositions.  It does not
  


20   include any public comment at a public meeting which unless
  


21   there was sworn testimony with cross-examination, but it's
  


22   mostly administrative hearings like we're having today and
  


23   anything in a higher level of court.
  


24          Q.   Go ahead.
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 1          A.   That's it.
  


 2          Q.   And in these proceedings, were you ever admitted
  


 3   as an expert witness?
  


 4          A.   In every one of these proceedings, I was admitted
  


 5   as an expert witness.
  


 6          Q.   And as to --
  


 7          A.   Except at depositions, I don't believe that's
  


 8   part of the qualification.
  


 9          Q.   And as to what you were admitted to testify as an
  


10   expert upon, can you just give a general description of those
  


11   types of testimony and what -- what these government and
  


12   courts accepted you as an expert?
  


13          A.   Correct, the vast majority of these are permit
  


14   appeal hearings, so I was accepted as an expert in civil
  


15   engineering and groundwater.  The vast majority of these were
  


16   related to groundwater.
  


17               The facilities in Kentucky and Chancery Court, I
  


18   was accepted as an expert in air quality related to CAFO's.
  


19               Recently in Pennsylvania, I testified on a Frac
  


20   tank flow back tank farm under the of publishment
  


21   Pennsylvania and I was accepted as an expert in civil
  


22   engineering related to waste management and then, of course,
  


23   working on civil rule makings, especially in New Mexico, and
  


24   there I was accepted as an expert in civil engineering.
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 1          Q.   And have you reviewed the application and permit
  


 2   for the Smith Valley Dairy?
  


 3          A.   Yes, I have.
  


 4          Q.   And are the issues raised in those application
  


 5   and permit generally the same that for which you were
  


 6   admitted as an expert witness?
  


 7          A.   Yes.
  


 8               MR. MARSHALL:  I would move that the Commission
  


 9   accept Ms. Martin as an expert witness in CAFO design and
  


10   permitting regulation.
  


11               MS. FAIRBANK:  Commissioner, we --
  


12               CHAIRMAN GANS:  State comment?
  


13               MS. FAIRBANK:  I would like to go ahead and ask
  


14   permission to voir dire the witness for purpose of her expert
  


15   qualifications and criteria in this particular matter.
  


16               CHAIRMAN GANS:  Okay.
  


17                       VOIR DIRE EXAMINATION
  


18   BY MS. FAIRBANK:
  


19          Q.   Ms. Martin, you're not a licensed engineer in the
  


20   State of Nevada; is that correct?
  


21          A.   Correct.
  


22          Q.   Is this your first venture of providing testimony
  


23   in Nevada?
  


24          A.   Yes.
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 1          Q.   And you never conducted a physical site
  


 2   inspection of the Smith Valley Dairy other than observations
  


 3   made from beyond the physical boundaries of the dairies?
  


 4          A.   I was never allowed on the property, if that's to
  


 5   answer your question, but I did do an inspection in January
  


 6   of 2015, right before the public hearing, and observed the
  


 7   construction of the plastic line lagoons.
  


 8          Q.   But you were not physically present on the
  


 9   property at that time?
  


10          A.   Correct, I was right over the fence line on the
  


11   east side.
  


12          Q.   So you were not physically present on the
  


13   property?
  


14          A.   I believe I answered that.  Yes, I was not
  


15   physically on the property.
  


16          Q.   And you never personally performed any soil
  


17   samples or other types of soil groundwater testing there,
  


18   other evaluation of the geological conditions of the Smith
  


19   Valley Dairy site?
  


20          A.   No, I did not.
  


21          Q.   And your evaluation of the permit application was
  


22   based upon generalizations as submitted in the draft
  


23   application?
  


24          A.   Can you repeat that question, again?
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 1          Q.   Your review and evaluation of the permit
  


 2   application was based upon generalizations contained within
  


 3   the draft application as submitted, not the final permit?
  


 4          A.   I'll answer what I looked at to come to my
  


 5   conclusions and testimony today.  I looked at all of the
  


 6   supporting documentation that the dairy provided to the state
  


 7   prior to and after the issuance of the permit.  Plus, I also
  


 8   looked at the permit in its draft form and in its final form
  


 9   after public comment.  I believe it's dated March 20, 2015.
  


10   And recently we did another FOIA request of the public file,
  


11   and I've looked at information that was in addition to that
  


12   up to early July of 2015.
  


13          Q.   And did you prepare a report dated January 9th,
  


14   2015, or written comments dated January 9th, 2015, with
  


15   respect to your review of the draft application in draft
  


16   permit for the Smith valley Dairy?
  


17          A.   Yes.
  


18               MR. MARSHALL:  I'm going to object.  It's
  


19   mischaracterization.  There's not -- as I understand, there's
  


20   not a draft application.  It's an application, maybe draft
  


21   permit.  There's an application, unless there's some
  


22   testimony as to --
  


23               MS. FAIRBANK:  I'll rephrase it in a different
  


24   manner.
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 1          Q.   On January 9, 2015, did you provide written
  


 2   comment regarding the Smith Valley Dairy permit application?
  


 3          A.   Yes, I did.
  


 4          Q.   And that was based upon those documents and
  


 5   records available at that time that you submitted these
  


 6   written comments; is that correct?
  


 7          A.   I believe my comments -- do you have the document
  


 8   in front of you?
  


 9          Q.   If you'll refer to Exhibit 26 in Appellant's --
  


10               MR. MARSHALL:  So the black binder, Exhibit 26.
  


11               CHAIRMAN GANS:  That has not been stipulated?
  


12               MR. MARSHALL:  It has been.
  


13               MS. FAIRBANK:  It has not been.
  


14               MR. MARSHALL:  Forgive me.  Wrong binder.
  


15          Q.   (BY MS. FAIRBANK:)  Are you familiar with the
  


16   document that's been marked in Appellant's Exhibit 26?
  


17          A.   Yes.
  


18          Q.   Is that something you prepared?
  


19          A.   Yes, it is.
  


20          Q.   And what is the date of this document?
  


21          A.   The date is in the footer, January 9th, 2015.
  


22          Q.   And have you prepared any other written comments
  


23   or evaluation or reporting of your findings of the Smith
  


24   Valley Dairy application and permit issued by Nevada
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 1   Department of Environmental Protection?
  


 2          A.   Other than communication with counsel, I have not
  


 3   done any other public expert report.
  


 4          Q.   And so any written comments or evaluation
  


 5   prepared by you that the last was January 9, 2015, document;
  


 6   is that correct?
  


 7          A.   You're asking me a question.  Can you repeat it
  


 8   one more time?  You're looking down when you start, and I
  


 9   also have a little hearing problem.
  


10          Q.   Certainly.  So this January 9, 2015, written
  


11   comments, that is the last written documentation submitted to
  


12   department of environmental protection with respect to your
  


13   review of the permit application and the draft permit?
  


14          A.   Yes.
  


15          Q.   Okay.  Now, in the document marked as Exhibit 26,
  


16   I would like to refer you to page eight of your written
  


17   comments.  Under subsection or under section six, on that
  


18   first sentence, you make some assumptions regarding certain
  


19   calculations; is that correct?
  


20          A.   Yes.
  


21          Q.   And --
  


22          A.   I believe that is from the state's limit of 500
  


23   gallon volume of allowable seepage from the impoundments.
  


24          Q.   Is that for -- but those are certain assumptions,
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 1   not specifically based upon the Smith valley site; is that
  


 2   correct?
  


 3          A.   No, it's to be based on the Smith Valley site.
  


 4          Q.   But is that based upon the actual construction
  


 5   and permitted -- are these assumptions made as set forth in
  


 6   the January 9, 2015, document based upon the actual permit
  


 7   issued to Smith Valley Dairy?
  


 8          A.   I believe so, on draft language.
  


 9          Q.   Do you have that -- that's based upon the draft
  


10   language?
  


11          A.   It would be on the draft language.
  


12          Q.   But not the actual permit that was written?
  


13          A.   It could not.  It could not because the final
  


14   permit was finalized in March, and my comments are in
  


15   January.
  


16          Q.   Okay.
  


17          A.   I'm sorry, I misunderstood your question, but now
  


18   I get it, and I can clearly answer.
  


19          Q.   And then on the next page, on page nine, when
  


20   you're going through some of those certain calculations and
  


21   you are addressing the soil and sand with porosity, those are
  


22   based upon assumptions as well; is that correct?
  


23          A.   The assumptions on this would be towards the
  


24   bottom of page nine, looking at the volume of an aquifer that
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 1   would be contaminated based on the seepage volume that I
  


 2   calculated earlier so back calculating how much freshwater
  


 3   would be polluted.
  


 4          Q.   And those --
  


 5          A.   The assumption of 30 percent porosity per sand is
  


 6   a standard value used by engineers and geologists.
  


 7          Q.   But, again, that's an assumption based upon
  


 8   generalizations, not the specific Smith Valley site; is that
  


 9   correct?
  


10          A.   It would be based on general porosity of sand,
  


11   correct.  There's not a measurement of Smith Valley sand.
  


12          Q.   And your -- these assumptions as set forth in
  


13   your written comments is --
  


14               MS. PRATT:  Sorry.  So we're going to have video
  


15   conferencing available.  It's going to be on the fourth
  


16   floor, Great Basin room and Missy is going to take anyone
  


17   that would like to go upstairs to the overflow room so you
  


18   can sit and hear, and they are going to have to come in and
  


19   finish hooking these up.  We need to pause for a minute.
  


20               MR. MARSHALL:  Shall we pause?
  


21               MS. PRATT:  Brief moment.
  


22               MS. GOWER:  Couple of minutes of technical
  


23   logistics.  The room is going to be available tomorrow as
  


24   well.
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 1               MS. PRATT:  Okay.  So they are now upstairs.  We
  


 2   can't see them, but they can see us right now.  So we can go
  


 3   forward but to the people in the room, at the public comment
  


 4   period, if we get to that today, you will need to come back
  


 5   down here because I'm talking to the person in the air, so,
  


 6   okay.
  


 7               CHAIRMAN GANS:  Okay.  John, you can continue.
  


 8               MR. MARSHALL:  I think you were in the middle.
  


 9               CHAIRMAN GANS:  Not done yet?
  


10               MS. FAIRBANK:  Almost done.  I think she had
  


11   answered.  You had moved to strike.
  


12               Will you read it back.
  


13               (Whereupon, the record was read.)
  


14          Q.   (BY MS. FAIRBANK:)  Assumptions set forth in your
  


15   written comments, dated January 9th, 2014, those -- excuse
  


16   me, January 9, 2015, those were based upon the draft permit
  


17   and the application as provided at the time of your reviews;
  


18   is that correct?
  


19          A.   Yes.
  


20               MS. FAIRBANK:  Commissioner, at this point, we
  


21   would move to disqualify Ms. Martin or not have her accepted
  


22   as an expert witness.  It's defendant's position that
  


23   Ms. Martin's testimony does not qualify expert testimony
  


24   under Nevada state law.  The Nevada Supreme Court in Hallmark
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 1   versus Eldridge has very clearly established that expert
  


 2   opinions must not only be testable, be generally accepted in
  


 3   scientific community but, and this is really where the
  


 4   significance is, it be based on more particular facts rather
  


 5   than assumptions, conjectures and generalizations.
  


 6               Here, Ms. Martin's opinions disclose to the
  


 7   defendant in advance of this hearing are based upon
  


 8   assumptions, speculations and generalizations.  They are not
  


 9   based upon the actual permit as issued by the department of
  


10   environmental protection.  Ms. Martin's testimony is not
  


11   specialized based upon the permit, the permit site and the
  


12   unique factors which are pertinent to the actual issuance of
  


13   the permit.
  


14               Any testimony that Ms. Martin may offer to
  


15   proffer with regards to her subsequent reviews of the permit
  


16   application and the permit as issued are not permitted and
  


17   should not be allowed in this particular proceeding.  Under
  


18   Nevada Administrative Code 445B.8913, governing practice
  


19   before this Commission, the appellant is obligated to arrange
  


20   for the exchange of prepared expert testimony.
  


21               The only prepared expert testimony Ms. Martin and
  


22   appellants have disclosed to defendants in this particular
  


23   matter are those January 9, 2015, opinions regarding the
  


24   draft application and the information available up to that
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 1   point in time, January 9, 2015.
  


 2               So accordingly, our position is that Ms. Martin
  


 3   in her capacity as an expert is not qualified to provide
  


 4   expert testimony because the information made available to us
  


 5   in advance of this hearing is speculation, is conjecture and
  


 6   is not soundly based upon testable scientific principles as
  


 7   to the permit as issued.
  


 8               And so on that basis, we would request that
  


 9   Ms. Martin not be permitted to testify in the capacity as an
  


10   expert in this particular proceeding.
  


11               MR. JOHNSTON:  The intervenor joins in the
  


12   defendant's objection.
  


13               CHAIRMAN GANS:  John?
  


14               MR. MARSHALL:  Would you mind, you cited I think
  


15   I believe NAC Rule of Practice.
  


16               MS. FAIRBANK:  445B.8913 under subsection 1C.
  


17               MR. MARSHALL:  Okay.  So let's be clear about
  


18   what they are doing.  They are not objecting to her
  


19   qualifications as an expert.  They are objecting to the
  


20   testimony that she's about to give, okay.  And they base that
  


21   not on whether she knows what she's talking about but on as I
  


22   understand it two different things.  One, that in the record,
  


23   she commented on the draft application, excuse me, draft
  


24   permit and provided comments at that time using not only her
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 1   professional judgment but standard -- industry standards that
  


 2   she testified to, but that's relating to whether or not those
  


 3   comments that she made on the draft permit are relevant to
  


 4   the final permit that was issued.  And, of course, that --
  


 5   that will be determined if they want to establish there's
  


 6   some difference between the draft and the final.
  


 7               Now, they are also saying under 445B.8913C, that
  


 8   there is a prohibition apparently on the proffer of an expert
  


 9   testimony.  And as I read this as provided to us by the SEC,
  


10   and it says the Commission may upon its own motion or a
  


11   motion made by any party conduct a prehearing conference to
  


12   and then, C, arrange for the exchange proposed exhibits or
  


13   prepared expert testimony.
  


14               Now, there's no requirement in the rules that we
  


15   have to prepare an expert report.  It just says that the
  


16   Commission may on its own motion or on the motion of someone
  


17   else arrange for a prehearing conference for this purpose.
  


18   It's not a mandate that we do this.  There's no evidentiary
  


19   exclusion here.  In fact, to have -- the general presumption
  


20   is, you only exclude evidence if there's a specific rule
  


21   prohibiting.
  


22               And so what they are trying to make here is this
  


23   into a mandate that it is simply not written that way.  So
  


24   there's no requirement here to -- that says you must in order
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 1   to offer expert witness testimony, you have to exchange it.
  


 2   It just simply isn't prepare a report and exchange it.  We
  


 3   have provided the State and the intervenor with Ms. Martin's
  


 4   qualifications.  She's provided prior testimony.  In essence,
  


 5   we're also not limited -- we're limited to raising issues
  


 6   that were raised before.  So there just isn't a basis in law
  


 7   for saying that she is prohibited from testifying as an
  


 8   expert.
  


 9               Remember, they are not objecting for
  


10   qualifications.  So if their only objection is that this Rule
  


11   445B.8913 requires that you prohibit testimony, it simply, it
  


12   doesn't state that.  So there's no basis here for them to
  


13   object to qualifying Ms. Martin as an expert or providing
  


14   expert testimony.
  


15               MS. FAIRBANK:  Commissioner, our position is that
  


16   it's twofold.  Number one, is that it's -- you know, first
  


17   and foremost, the Nevada Supreme Court, we are relying on
  


18   providing some sort of basis for the events that the
  


19   testimony being provided by Ms. Martin has to be based upon
  


20   the particularized facts and not assumptions, conjectures and
  


21   generalizations.
  


22               Ms. Martin testified that she has not personally
  


23   visited the site, that she did not personally observe the
  


24   actual construction except outside of the boundaries of the
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 1   property, that she did not conduct any sort of geological or
  


 2   testing or those type of things.  She's merely adopted
  


 3   information in draft documents, not finalized permit for
  


 4   creating certain assumptions and findings.
  


 5               That then compounded by the fact that she's going
  


 6   to be providing expert testimony on issues which the
  


 7   defendants have been precluded an opportunity to know the
  


 8   basis for those opinions.  We have no basis to understand the
  


 9   foundation for those opinions.  We have been deprived an
  


10   opportunity to go ahead and understand and respond to those
  


11   opinions which is some of the issues of fundamental fairness
  


12   and advanced notice, particularly when you're giving weight
  


13   and credibility to an expert's testimony is to allow the
  


14   other side an opportunity to respond and have their type of
  


15   equal evaluation and review.
  


16               So for the first time, we're going to find out
  


17   from Ms. Martin based upon speculation and conjecture because
  


18   she hasn't visited the site.  She didn't conduct personal
  


19   testing.  Any of her opinions are based upon generalizations,
  


20   not specific scientific, testable issues as to the particular
  


21   Smith Valley Dairy site.
  


22               She's going to make generalizations regarding
  


23   overall what happens in Washington, Pennsylvania or New
  


24   Mexico does not necessarily mean it's directly applicable to
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 1   the Smith Valley Dairy site, and so those assumptions are not
  


 2   qualified expert opinions under Nevada law and then
  


 3   compounded by the fact that we've been deprived of advance
  


 4   notice and opportunity of what the subsequent opinions
  


 5   besides subsequent to January 9, 2015, is just a fundamental,
  


 6   you know, disadvantage for the defendants in this particular
  


 7   matter.
  


 8               MR. MARSHALL:  We have given the State notice as
  


 9   required by the mandatory rules.  Ms. Martin's presence as a
  


10   witness be provided.  We've provided advance copies of her
  


11   resume and qualifications.  They have had advanced notice of
  


12   the report that she prepared in the public -- the process
  


13   administrative process below.
  


14               They have never contacted me to ask whether or
  


15   not another report was being prepared or whether they are
  


16   willing to -- felt they were somehow prohibited but honestly
  


17   this to me makes more of lying in wait because there's no
  


18   requirement here to exchange reports.
  


19               And let's get back again to their, I think the
  


20   first characterization of what the -- not that she was --
  


21   she's an expert but the testimony -- her prior testimony
  


22   whether or not how much weight you should give that given
  


23   her -- whether the assumptions were made and they were
  


24   legitimate or not.
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 1               She's arguing -- the attorney is arguing as to
  


 2   whether or not those are legitimate assumptions.  She's not
  


 3   an expert, so you haven't heard from the person who gave that
  


 4   testimony as to whether or not that was a reasonable
  


 5   assumption.  That has to do not with recognizing her as an
  


 6   expert but whether or not the testimony that she's about to
  


 7   give to you which they can cross-examine her on deserves to
  


 8   be considered or what weight it deserves to be considered.
  


 9               Now, they can cross-examine.  They can do all
  


10   they want regarding these assumptions, and that goes to the
  


11   weight of her testimony.  It doesn't go to whether or not
  


12   she's qualified as an expert.
  


13               MR. JOHNSTON:  Mr. Chairman, if I may just
  


14   briefly.  There's a more fundamental issue and that is that
  


15   exhibit -- the proposed Exhibit 26 which is the written
  


16   comments of Ms. Martin, the opinion -- the expert opinion at
  


17   the conclusion of page 15 is limited to an expert opinion as
  


18   to what NDEP should do with respect to the proposed permit.
  


19               And what the opinion was, it is my professional
  


20   engineering opinion that the bureau should not issue the
  


21   proposed draft permit as is currently written based upon what
  


22   she characterizes inappropriate language and lacking
  


23   fundamental information.  There is no opinion with respect to
  


24   the actual permit that was actually issued by NDEP that has
                 CAPITOL REPORTERS (775)882-5322


99







 1   been provided by Ms. Martin in advance of this hearing.
  


 2               So the opinion it has been provided is out of
  


 3   date because it's only related to what the draft opinion was
  


 4   in the information that was provided as of January 9, 2015,
  


 5   with no follow-up opinion by Ms. Martin disclosed with
  


 6   respect to the actual permit that was issued by the
  


 7   department.
  


 8               MR. MARSHALL:  If the Commission desires to
  


 9   create a rule that says you must exchange expert reports,
  


10   then by all means, I would say adopt that rule, and so
  


11   everyone has advance notice of it and there's general
  


12   fairness.  But as of this rule right now and as I look at any
  


13   other rules of practice, there's no requirement, and I think
  


14   that you are -- their expectation that they are going to be
  


15   hearing something that is new or different but honestly, a
  


16   lot of the same problems in the draft permit were the same
  


17   problems in the final because they didn't change anything.
  


18               So it's not as if you're going to be hearing or
  


19   they're going to be hearing new issues raised.  In fact, we
  


20   are limited to those issues that we've raised before.  So,
  


21   again, I'm not certain if you have a legal basis upon which
  


22   to deny this well qualified person from providing expert
  


23   testimony.
  


24               MS. FAIRBANK:  And I just go back to the Nevada
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 1   Supreme Court's findings based upon the qualification and
  


 2   when the testimony should be allowed.  The Nevada Supreme
  


 3   Court and Hallmark versus Eldridge, 124 Nevada 428, starting
  


 4   at page 500, provides that under NRS 5275, expert testimony
  


 5   shall be admissible and shall be permitted where it will
  


 6   assist the trier of fact only when it is, one, relevant, the
  


 7   product of reliable methodology.  And in making these
  


 8   determinations, the Court in here, it's referring to the
  


 9   district court but whether or not it's testable and has been
  


10   tested that it's generally accepted, but most importantly in
  


11   this particular instance is based more on particularized
  


12   facts rather than assumptions, conjecture and speculation.
  


13               If the expert formed his opinion based upon the
  


14   result of the technique or experiment or calculation, then
  


15   you have to consider also whether or not that it was
  


16   developed by the proffered expert for the purpose of the
  


17   present dispute.  The present dispute is the actual final
  


18   issued permit.
  


19               CHAIRMAN GANS:  So are you suggesting that she
  


20   should not be allowed to testify as an expert?
  


21               MS. FAIRBANK:  Yes.
  


22               CHAIRMAN GANS:  But she can testify.
  


23               MS. FAIRBANK:  She can testify as a lay witness,
  


24   but her testimony should not be permitted and given any
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 1   weight as an expert and she should not be qualified as an
  


 2   expert for purposes of testimony today.
  


 3               CHAIRMAN GANS:  But you do not -- it's not the
  


 4   State's position that she's not qualified that she doesn't
  


 5   have experience.  It sounds to me like she has decent
  


 6   experience and qualifications.
  


 7               MS. FAIRBANK:  The issue is not necessary -- the
  


 8   issue is whether or not her opinions and her testimony as an
  


 9   expert is based upon specific particularized facts as to this
  


10   particular case and instance in permit.  It doesn't
  


11   necessarily mean that in a general world, in a generalization
  


12   to CAFO's in general she's not qualified.  But the case today
  


13   and the issue before the Commission today is the Smith Valley
  


14   Dairy permit number, that is the issue before us.
  


15               So it's not -- the issue isn't whether or not
  


16   Ms. Martin is qualified as an engineer to testify
  


17   generically, but that generic isn't what this case is about.
  


18   This case is not a generic issue about CAFO's and water
  


19   quality in general.
  


20               This is about a specific site, specific permit
  


21   application for groundwater discharge and to the extent
  


22   Ms. Martin wants to go ahead and provide expert testimony as
  


23   to the adequacy as the permit as issued by NDEP to Smith
  


24   Valley Dairy, we object on the basis that she doesn't meet
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 1   the Nevada Supreme Court standards and the Nevada standard
  


 2   for an expert opinion.
  


 3               MR. MARSHALL:  May I respond to one last point?
  


 4   Now, it has shifted a bit to the fact of not whether she's
  


 5   qualified but whether the process by which she's is going to
  


 6   arrive or she went through to go and render her opinions is
  


 7   one that is reasonable.
  


 8               Again, so that's -- that has to do with her
  


 9   subsequent testimony which we will show that she looked
  


10   specifically at the permit, at the draft permit, knows
  


11   generally about the area of land from being on the site and
  


12   from looking at available material that talk about the site,
  


13   then to render to you expert opinions on what you can expect
  


14   given the specific facts, most of them come right out of the
  


15   submissions of the dairy to the NDEP in terms of their plans,
  


16   their as-constructed, their proposed plans, their as-built
  


17   plans, all of the deck to groundwater information that they
  


18   submitted.
  


19               All of those are facts that she will take,
  


20   present you with and explain to you how it is that in these
  


21   circumstances the permit is -- is not adequate as she's
  


22   explained in her prior testimony.  So that -- and you can at
  


23   that point decide whether or not her assumptions and you can
  


24   question her, and I encourage you to question her about
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 1   whether or not she's making assumptions, what assumptions are
  


 2   made and whether or not they are reasonable.
  


 3               And they are free to offer up any opposing expert
  


 4   to say, you know, that here's our rebuttal testimony, and we
  


 5   think that these assumptions are flawed, and then you can
  


 6   make a judgment as to whether or not the weight of that
  


 7   testimony, what weight should be given.
  


 8               CHAIRMAN GANS:  Panel members, have any questions
  


 9   of the attorneys?
  


10               COMMISSIONER PORTA:  I don't have any questions.
  


11   But as a comment, you know, the fine line between somebody
  


12   that's highly qualified and an expert, that's what we're
  


13   arguing over here.  I mean, obviously we're going to hear her
  


14   testimony, and our job is to determine what weight we're
  


15   going to give that as an expert or someone highly qualified.
  


16               I don't think the line -- it's pretty thin there.
  


17   So in my opinion, Mr. Chairman, I would like to hear the
  


18   testimony, not as an expert but as a highly qualified
  


19   individual.
  


20               CHAIRMAN GANS:  That's where I am also.  That's
  


21   why I asked you those questions.  I wanted to hear what she
  


22   has to say.
  


23               MR. MARSHALL:  Uh-huh.
  


24               CHAIRMAN GANS:  And then you can cross, whatever
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 1   you need to do.  And I'm with Tom, maybe this is wrong if
  


 2   you're in a court of law, but I'm going to listen to her,
  


 3   whether she's qualified in my opinion, and I will listen to
  


 4   her and what she has to say.  I may or may not agree with it
  


 5   but whether she's an expert or not, I'm not -- I'm not going
  


 6   to debate this.  So with that, I want to hear her testimony.
  


 7               COMMISSIONER TURNER:  I think I agree with the
  


 8   other two panel members, but I am curious knowing what you
  


 9   know about this, why you did not select someone who was
  


10   professionally credentialed in the State of Nevada.  This is,
  


11   you know, the raising of stock in Nevada is not a small
  


12   business.  There are people who are experts on this in this
  


13   state.
  


14               MR. MARSHALL:  There's several reasons.  One,
  


15   I've represented other citizen groups, trying to comment on
  


16   dairies and we couldn't find an in state PE to abide that
  


17   review, and so we've had to go out of state on both
  


18   occasions, and so it's a matter of we're trying to find
  


19   someone who's available.
  


20               In addition, we know the Supreme Court has
  


21   expressly said that in-state licensure is no requirement nor
  


22   is it any guarantee of a better expert witness from with one
  


23   state versus another state.  And so if there is some reason
  


24   that Nevada PE's are more qualified than Oklahoma PE's, I'm
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 1   not aware of any, and so the testimony is really who's more
  


 2   familiar with CAFO's and surface impoundments and the issues
  


 3   directly related to this case.  So hopefully I've answered
  


 4   your question.
  


 5               COMMISSIONER TURNER:  In a roundabout sort of
  


 6   way, yes, sir.
  


 7               MR. MARSHALL:  Okay.  I would like, if possible,
  


 8   to -- I don't understand the basis that the Commission has
  


 9   made the ruling that they will not accept this witness,
  


10   particularly given that as an expert, particularly given the
  


11   past record of similarly situated commissions and courts have
  


12   accepted.  I would like to get that if you -- I guess I would
  


13   like any other basis on the record for not qualifying this
  


14   witness as an expert.
  


15               CHAIRMAN GANS:  We want to hear the testimony.
  


16   For us up here, maybe it's important to the State, I really
  


17   don't care whether she's an expert.  I heard qualifications
  


18   and her experience, and I'm interested in what she has to
  


19   say.  So is there -- you want her -- if you don't want her as
  


20   an expert, that's not -- that's not what we're here.
  


21               MS. FAIRBANK:  I understand.  And like we've
  


22   said, I think under the legal standard for qualification of
  


23   an expert, our position is she doesn't meet that legal
  


24   standard to qualify as an expert under that legal standard.
                 CAPITOL REPORTERS (775)882-5322


106







 1               COMMISSIONER PORTA:  But don't you agree that
  


 2   should have been determined in the prehearing?  I mean,
  


 3   that's the reg you were citing.
  


 4               MS. FAIRBANK:  But that was -- but part of it is
  


 5   there's the expert is, you know, Mr. Marshall stated that
  


 6   we're free to offer our own expert to respond to what she
  


 7   says.  Well, if we have no advance notice, how are we
  


 8   supposed to do that?  And that's the challenge.  That's the
  


 9   predicament that we're placed into.  We now have somebody who
  


10   is going to be proffering as expert testimony that we've had
  


11   no advance notice as to the basis and the foundation for
  


12   those opinions being made.
  


13               And what we do have in terms of her testimony and
  


14   opinions is based upon something an item dated January of
  


15   2015 prior to the issuance of the actual permit that is at
  


16   issue today, and that's the -- that's where we're at.  And
  


17   so, you know, we're at a disadvantage with respect to being
  


18   able to then respond and provide because we have certain
  


19   pretrial disclosure with respect to witnesses and exhibits,
  


20   and so we've made those disclosures based upon the effort and
  


21   what's in the information which was articulated and the
  


22   arguments presented in appellant's briefing which was about
  


23   this January 2015 opinions, not what now is being proffered
  


24   today about a subsequently approved permit, and so that's the
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 1   challenge that we have, and that's the basis that we don't
  


 2   believe that her testimony should be qualified as an expert
  


 3   because it's based upon speculation and conjecture and don't
  


 4   know known generalizations as stated by Mr. Marshall.
  


 5               CHAIRMAN GANS:  I'm a little surprised given the
  


 6   question that you had of her that you didn't go find her then
  


 7   with her questioning.
  


 8               MS. FAIRBANK:  It's the appellant's burden to
  


 9   prove, and so we have to go based upon what they are planning
  


10   on prosecuting and what they're planning on presenting.
  


11               CHAIRMAN GANS:  Here's what we're going to do,
  


12   we're going to allow her testimony.  Now, if you prefer not
  


13   to call her an expert, that is not -- I mean, this is an
  


14   administrative.
  


15               So, Mr. Marshall, as far as the panel is
  


16   concerned, she's an expert and she will testify.
  


17               MR. MARSHALL:  Okay.  Thank you very much.
  


18          Q.   All right.  Ms. Martin, can you provide some --
  


19               CHAIRMAN GANS:  John, may I ask a question.  What
  


20   about 37 and 36 and 26 that you had used that.  Is that no
  


21   longer 37?
  


22               MR. MARSHALL:  I only --
  


23               MR. JOHNSTON:  Exhibit 26 is her CV, her resume,
  


24   and then Exhibit 26 is the written comments?
                 CAPITOL REPORTERS (775)882-5322


108







 1               MR. MARSHALL:  So I would at this time move into
  


 2   evidence the Exhibit 36, the resume and expert prior
  


 3   testimony of Katherine J. Martin being as she's identified.
  


 4               MS. FAIRBANK:  At this point, we have no
  


 5   objection.
  


 6               MR. JOHNSTON:  The motion is limited to
  


 7   Exhibit 36?
  


 8               MR. MARSHALL:  Correct.
  


 9               MR. JOHNSTON:  I have no objection to Exhibit 36.
  


10               CHAIRMAN GANS:  It's admitted.
  


11               MR. MARSHALL:  I also -- sorry, Ms. Pratt.  I
  


12   thought you were about to say something.
  


13               Then I would also like to move into evidence
  


14   Exhibit 26 which is Ms. Martin's comments on the draft permit
  


15   and with all of the just submitted to NDEP during the public
  


16   comment period.
  


17               MR. JOHNSTON:  I do object to Exhibit 26, if
  


18   she's going to testify as an expert, she provides her
  


19   opinions in this forum and there's no need to admit the
  


20   written expert report.  That's more for disclosure purposes.
  


21   The actual written report does not come into evidence.
  


22               And an additional reason, there are many opinions
  


23   or observations made in these written comments that have no
  


24   bearing on whether or not someone is a civil engineer in that
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 1   regard and in particular, there's comments about public
  


 2   access to files, that's not appropriate who the true
  


 3   applicant is, whether it's Dirk Vlot, Smith Valley Dairy,
  


 4   that's not related to her credentials.
  


 5               The commencement of construction issues is not
  


 6   relevant to the issue of this permit and the evaluation by an
  


 7   engineer, as you've recognized that Ms. Martin is, in the
  


 8   adequacy of it.  So there's a number of things in this
  


 9   Exhibit 26 that don't go to what her opinions are focused on
  


10   and should be tailored to with respect to this hearing and
  


11   adequacy of a permit.
  


12               COMMISSIONER PORTA:  I tend to agree, Mr.
  


13   Chairman, and Mr. Marshall is going to ask her questions from
  


14   this report, the State has opportunity and the intervenor to
  


15   object, and we'll decide then.
  


16               CHAIRMAN GANS:  Yep.  Does the State have any
  


17   comments on this?
  


18               MS. FAIRBANK:  At this point in time, I think
  


19   it's an acceptable manner in which to proceed.
  


20               MR. MARSHALL:  I'm sorry, did I miss --
  


21               COMMISSIONER PORTA:  I would say no to the
  


22   report, Exhibit 26, and you're going to question.
  


23               CHAIRMAN GANS:  We're going to sustain the
  


24   objection from the intervenor.
                 CAPITOL REPORTERS (775)882-5322


110







 1               MR. MARSHALL:  Okay.  If I might be heard just
  


 2   for a moment before you --
  


 3               CHAIRMAN GANS:  Okay.
  


 4               MR. MARSHALL:  -- make that decision.  Remember,
  


 5   this is a document that was considered by NDEP in its
  


 6   permitting process.  It was submitted during the permitting
  


 7   process and considered by NDEP.  And so if your ruling is a
  


 8   document that's part of the record of decision of NDEP in
  


 9   issuing this permit is not admitted into evidence before you,
  


10   that is quite honestly a dangerous precedent to say.  It is
  


11   what it is.  They are more than welcome, again, to comment on
  


12   its value or its -- you know, what it's proposed to say in
  


13   there.
  


14               But I think you are essentially -- I think one of
  


15   the opening arguments of the State here is that this is not
  


16   necessarily de novo review, but that you are reviewing the
  


17   decision made by the NDEP, and that's a part of their record
  


18   that they made their decision on.  So --
  


19               CHAIRMAN GANS:  I think what --
  


20               MR. MARSHALL:  -- just with that.
  


21               CHAIRMAN GANS:  Where I agree with the intervenor
  


22   is when I read that, I totally agree that there's some expert
  


23   opinions in there that have nothing to do with what we're
  


24   trying to accomplish today.
                 CAPITOL REPORTERS (775)882-5322


111







 1               MR. MARSHALL:  So you can choose to ignore those.
  


 2               CHAIRMAN GANS:  Okay.  Okay.  Okay.
  


 3               MR. JOHNSTON:  And that might be the better way
  


 4   to phrase that.  It is part of the administrative record.
  


 5   What I don't want is Exhibit 26 coming in as acceptance of
  


 6   all the opinions.
  


 7               CHAIRMAN GANS:  Okay.
  


 8               MR. JOHNSTON:  That's --
  


 9               CHAIRMAN GANS:  We will put that in evidence
  


10   also, Number 26.
  


11               MR. MARSHALL:  Thank you very much.
  


12                   CONTINUED DIRECT EXAMINATION
  


13   BY MR. MARSHAL:
  


14          Q.   Okay.  Ms. Martin, I'm sorry, we're now at a
  


15   quarter -- ten to 12:00.  It's taken longer.
  


16               CHAIRMAN GANS:  I figured your questions won't
  


17   take more than five or ten minutes.
  


18               MR. MARSHALL:  Yeah, maybe a minute.
  


19               Do we want to start this at this point?  I would
  


20   prefer that we run through -- that we have -- that you
  


21   hear --
  


22               CHAIRMAN GANS:  Uninterrupted.
  


23               MR. MARSHALL:  -- uninterrupted.  We can maybe do
  


24   some -- can I have some preliminary questions that I can go
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 1   through and maybe that's the better time to take a break
  


 2   before we get to the specifics regarding the actual
  


 3   application and permit.  Would that be okay?
  


 4               CHAIRMAN GANS:  Preliminary questions, only
  


 5   preliminary questions.
  


 6               MR. MARSHALL:  Okay.
  


 7          Q.   Now, I think you've heard Mr. Turner express --
  


 8   ask our witnesses some questions regarding, you know, whether
  


 9   they have themselves have animals and how they dispose of
  


10   their waste.  Can you give us a little background please on
  


11   some of the shifts in agriculture that were undertaken with
  


12   the development of confined animal feeding operations and the
  


13   issues that are raised by the development of CAFO's that are
  


14   different from a standard old time dairy or individual
  


15   ownership of animals in an agricultural area?
  


16               MS. FAIRBANK:  I would object on the basis that
  


17   the question is compound.  There's more than one question.
  


18               CHAIRMAN GANS:  Yes, I agree.  Will you break
  


19   that down for us, please.
  


20               MR. MARSHALL:  Yes, I could do that easily.
  


21          Q.   Can you provide some background on confined --
  


22   the development and the purpose behind confined animal
  


23   feeding operations?
  


24          A.   Right, in the past 18 years, I have looked at
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 1   proposed dairies here in Nevada, the Ponderosa and the
  


 2   Beverly Hills Dairy, that's been some time ago, probably the
  


 3   first time I met Mr. Marshall by phone.  I have looked at
  


 4   dairies in California, including the Bornara (phonetic)
  


 5   Dairy.  This has been probably about eight years ago.
  


 6               I have looked at dairies, large scale dairies in
  


 7   Oregon, specifically Three Mont Canyon.  That's been over
  


 8   five years ago.
  


 9               In Indiana also, around 2004, 2008 Vreba-Hoff was
  


10   expanding into Indiana and building dairies, about 2,000 head
  


11   dairies in Indiana, and I looked at six of those proposals,
  


12   the permit applications.
  


13          Q.   Can you generally describe --
  


14          A.   So what -- I guess what I'm trying to say is, and
  


15   I'm a long ways about it, I also looked at dairies in
  


16   Nebraska.  20 years ago, dairies -- dairy farm families were
  


17   raising about 100 to 300 head dairies, so there were many
  


18   dairy farm families.  In the last ten to 20 years, the
  


19   pattern has been to go to larger and larger animal units per
  


20   farm.
  


21               Basically, in the early 2000s, a large dairy CAFO
  


22   would have been about 2,000 head.  In California, a large
  


23   dairy, they have even up to 40,000 head.  So across the
  


24   United States, it has not been a uniformed growth, is what
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 1   I'm trying to explain.
  


 2               Wisconsin, I think their largest dairy was just
  


 3   proposed in the last couple of years as a very strong dairy
  


 4   state, a lot of small farm -- dairy farm families, but they
  


 5   only have less than a handful of what we call the large
  


 6   CAFO's, 4,000 to 8,000 head dairies in Wisconsin.
  


 7               So each part of the United States has changed
  


 8   differently and -- but the farm -- this particular facility
  


 9   is proposing upwards of 7,100 head of cattle on its property
  


10   of which 3,200 would be milking dairy cattle, approximately
  


11   500 dry cattle waiting to be put back into service and then
  


12   some calf and Heifer program, which is actually a pretty
  


13   large Heifer program, up to 2,000 head of Heifers on site.
  


14               So this would be -- if you compared across the
  


15   United States, this would be except for California, which has
  


16   really really large dairy CAFO's, this would be right up in
  


17   the top percentile of large dairy CAFO's in the United
  


18   States.
  


19          Q.   And what are some of the changes that occur when
  


20   you go from small dairy operation to more of a concentrated
  


21   animal feeding operation?
  


22          A.   You go from, for example, 7,000 head would have
  


23   been 70 dairy farm family.  It would have been spread out
  


24   over a very large part of the valley.  It may even be that
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 1   Smith Valley could not support 70 dairy farm families with
  


 2   their acreage and their milking, but that would be one thing.
  


 3   It would be the actual size and extent of all of those
  


 4   operations to produce from the same number of animals.
  


 5               The second thing is in these larger scale
  


 6   dairies, they have gone from a more relaxed milking method of
  


 7   two times per day to more accelerated milking method three
  


 8   times per day which means it's a 24/7 operation, obviously it
  


 9   always is, but it's a 24/7 milking operation, so they are
  


10   consuming more food.  Obviously, you have to feed a dairy
  


11   cattle more food for them to produce more milk.  These
  


12   animals are --
  


13               MR. JOHNSTON:  Your Honor -- Mr. Chairman,
  


14   objection.  She's a civil engineer, not a dairy farmer.  For
  


15   her to sit here and start talking about when you milk cows
  


16   and how much you feed them, that's gone beyond the foundation
  


17   that's been laid, and opinion she's here to testify.
  


18               CHAIRMAN GANS:  I would like her to be more
  


19   specific.
  


20          Q.   (BY MR. MARSHALL:)  Okay.  If you could
  


21   concentrate on not speaking of -- concentrating on feed
  


22   operations, more on particularly the handling of waste and
  


23   what's happened over the years of development between small
  


24   farms to CAFO's and, you know, why really do we have this
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 1   concern over the permitting aspect of confined animal feeding
  


 2   operations?
  


 3          A.   And, similarly, when you -- instead of having 70
  


 4   farm families spread out over a large part of this part of
  


 5   Nevada, you have all on 140 acres condensed, it's
  


 6   concentrated into a very small parcel of land, and so all of
  


 7   the animals are basically raised on an open feed lot rather
  


 8   than pasturized.  So all of their wastewater, their manure is
  


 9   a very small feed lot, so that's the difference between the
  


10   two and the sheer volume.  We're talking in the millions of
  


11   pounds per year, not in ten's of thousands of pounds per year
  


12   of manure.
  


13               We're talking over 1,000,000 pounds of nitrogen
  


14   value in that manure which is, you know, significantly I
  


15   would say more nitrogen than any smaller farm family would
  


16   generate.  So it requires thousands of acres to properly
  


17   dispose of the nitrogen rather than 100s of acres.
  


18               So just by the sheer size, you're putting all of
  


19   the waste in a small part rather than spreading it out many
  


20   many miles of the valley, and then you're forced to move that
  


21   waste within economically feasible distance to land apply,
  


22   so --
  


23          Q.   How in general -- so you're saying one of the
  


24   biggest issues, nitrogen or nitrate, how is that -- you
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 1   described somewhat.  How does a standard dairy and if you can
  


 2   comment on this particular dairy address their disposal of
  


 3   nitrogen?
  


 4          A.   Basically, it is what it is.
  


 5               MS. FAIRBANK:  I would object to the use of the
  


 6   term standard dairy versus this particular dairy.  There's
  


 7   been no foundation laid for what constitutes a standard
  


 8   dairy.  She's already testified there's no continuity
  


 9   throughout the United States.
  


10               CHAIRMAN GANS:  I agree.  Motion sustained.
  


11          Q.   (BY MR. MARSHALL:)  Are you familiar with how
  


12   this dairy is going to deal with the amount of nitrogen it
  


13   produces in its waste stream?
  


14          A.   Right, to clarify, the dairies are -- in the
  


15   environmental regulatory scheme work, dairies are looked at
  


16   by the number of animals and the volume of waste, all right.
  


17   There's actually no prohibition on size that I'm aware of at
  


18   any state or federal level, okay, but there are minimum
  


19   numbers of animals that trigger state permits.
  


20               And so rather than saying a standard size, we
  


21   might say a CAFO or a dairy facility that would not be large
  


22   enough to trigger an environmental permit which is I what I
  


23   deal with.  I only deal with dairies when they trigger a
  


24   permit, so they are going to be with respect to --
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 1               MS. FAIRBANK:  Objection.
  


 2               CHAIRMAN GANS:  Excuse me a moment.
  


 3               MS. FAIRBANK:  I would move to strike her
  


 4   testimony.  It's not responsive to the question that was
  


 5   posed to the witness this particular time.
  


 6               CHAIRMAN GANS:  John, I would like you to guide
  


 7   your witness a little bit better, please.
  


 8          Q.   (BY MR. MARSHALL:)  Can you talk about
  


 9   specifically this dairy's system for disposals of and
  


10   handling of the nitrogen waste?
  


11          A.   Okay.  Now, I thought we were talking about
  


12   CAFO's in --
  


13          Q.   Yes, that was found to be objectionable, so I'm
  


14   trying to reduce it down just to how this particular dairy
  


15   handles what you've testified to as the amount of waste that
  


16   its produced?
  


17          A.   And I apologize, I do believe I thought I was
  


18   being responsive to asking me general information but
  


19   specifically this dairy, how they are handling their waste?
  


20          Q.   Yes.
  


21          A.   The solid manure is accumulated on an open
  


22   feedlot.  It's proposed to be removed by scraping and piling
  


23   into a common manure area, which I assume we will be looking
  


24   at some engineering drawings, so you know exactly where that
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 1   is on the site.
  


 2               There will be milking parlor wastewater which is
  


 3   generated in number one, by cleaning out the milking tanks
  


 4   and milking piping which is part of their sanitation
  


 5   requirements under other federal laws.  That wastewater is
  


 6   going to have some remnants of milk in it.  It's going to
  


 7   possibly have some detergents in it and disinfectants.  Then
  


 8   there's going to be washed down water from the milking parlor
  


 9   floor where the animals, the dairy cattle defecate while they
  


10   are being milked.  So there's going to be urine and feces on
  


11   the dairy floor that will be washed down and collected.  All
  


12   of that will be combined and put directed towards a manure
  


13   solid separator.
  


14               And then from that, the liquid portion of the
  


15   wastewater will be directed to the two lagoons on the north
  


16   side of the property, and any solids that come from the
  


17   manure solid separator may or may not be stored in the manure
  


18   storage area.
  


19               Then the solid manure is supposedly land applied
  


20   by spreading on crop land and where they would have to come
  


21   in trucks and remove it.  Whereas, the liquidated wastewater
  


22   which is the milking parlor wastewater, contaminated storm
  


23   water runoff from the facility and washed down the feces in
  


24   the barn.  That wastewater will be piped from the lagoons
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 1   down to some land application areas, all of which are located
  


 2   south of the proposed production area.  That's specifically
  


 3   what's going on at that facility.
  


 4          Q.   So --
  


 5          A.   The only thing we don't know specifically is how
  


 6   they will handle their animal mortality.  There has not been
  


 7   a decision rendering a pick up, composting onsite or burial.
  


 8   I can't be specific about that.
  


 9          Q.   So I think probably now is a good time, a little
  


10   afternoon.  We can take a break there and --
  


11               CHAIRMAN GANS:  Adjourn.
  


12               MS. PRATT:  Recess.
  


13               CHAIRMAN GANS:  Recess, excuse me, for one hour.
  


14   Does that give everybody plenty of time?  Okay.  We'll be
  


15   back here at 1:00 o'clock.
  


16               (Whereupon, a lunch recess was taken.)
  


17               CHAIRMAN GANS:  It's 1:00 o'clock.  We will
  


18   reconvene this.
  


19               And, John, you were questioning your witness.
  


20               MR. MARSHALL:  Expert witness.
  


21               CHAIRMAN GANS:  I was going to say something
  


22   about your questioning but since you said that, I won't.
  


23               MR. MARSHALL:  Questioning of my expert.
  


24          Q.   Okay.  I think we just finished up the general
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 1   description of how the dairies will be treating their waste
  


 2   products but if we can just use for a moment this is -- do
  


 3   you have an exhibit number on this one?
  


 4               MS. FAIRBANK:  Yes, I believe it's 32.
  


 5               MR. MARSHALL:  So this is -- if you want to see
  


 6   it in front of you, NDEP 32.
  


 7               MS. FAIRBANK:  White binder.
  


 8               MR. MARSHALL:  It has been admitted.
  


 9          Q.   So I'm going to -- even though the words are
  


10   sideways, I'm going to hold it up like this?
  


11               MS. FAIRBANK:  It's not 32.
  


12               THE WITNESS:  No, it's not.
  


13               MS. FAIRBANK:  27.
  


14               THE WITNESS:  Exhibit 17?
  


15               MR. MARSHALL:  27.
  


16          Q.   So what I would like to do now is just have you,
  


17   Ms. Martin, generally describe what this exhibit is and
  


18   provide the Commissioners with the general layout of the
  


19   dairy.
  


20               MS FAIRBANKS:  We would object on the basis that
  


21   she can testify as to what she sees.  I don't think there's
  


22   been any foundation as to that she's seen the individual
  


23   that's prepared this document, so from that point of view.
  


24               CHAIRMAN GANS:  John, can you lay some
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 1   foundation.
  


 2          Q.   (BY MR. MARSHALL:)  Have you reviewed the
  


 3   schematic plans for the dairy, both the as-built and the
  


 4   proposed plans that were submitted to NDEP?
  


 5          A.   Yes, I have.
  


 6          Q.   And does this exhibit look to you as if it is one
  


 7   of those?  It doesn't say on here if it's -- it just says
  


 8   site plan.  Does it look familiar?
  


 9          A.   I have reviewed it, so it's familiar to me, yes.
  


10               MR. MARSHALL:  May we proceed?
  


11               CHAIRMAN GANS:  Please.
  


12          Q.   (BY MR. MARSHALL:)  Can you just generally point
  


13   out the features that are denoted here on this Exhibit 26?
  


14               CHAIRMAN GANS:  27.
  


15          Q.   (BY MR. MARSHALL:)  27, sorry.
  


16          A.   Okay.  This is, of course, north looking up.  So
  


17   about the bottom half of the drawing is the corral area where
  


18   the dairy cattle will be housed, and they are identified by
  


19   corral numbers and whether or not they would be milk cows or
  


20   dry cows.
  


21               And then on the far east side of the support
  


22   stock and future support stock which would be the Heifer
  


23   storage CAFO.  Above and in the middle on the south side of
  


24   the corral area is the actual milking parlor.
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 1               This diagram also shows north of the corral
  


 2   system a contained storage area which has been referred to on
  


 3   other sites as a manure storage compost area.  And then
  


 4   directly within that is the collection pit where wastewater
  


 5   will be collected and then pumped into the impoundments, and
  


 6   the impoundments are these two rectangles on the top of the
  


 7   piece of paper.  And then off to the west side, northwest
  


 8   side of the facility is the feed storage.
  


 9               And then this particular drawing not only
  


10   represents the original three monitoring wells that were
  


11   proposed in the permit application but also a fourth well
  


12   located on the far southwest corner of the property that
  


13   would be a background well, that's what --
  


14          Q.   Can you provide the Commissioners with a
  


15   description of how the -- the purpose for the pond and how
  


16   they operate?
  


17          A.   The purpose of the pond is twofold at this
  


18   facility.  It's to collect the wastewater from the milking
  


19   parlor and to collect contaminated storm water runoff.  The
  


20   contaminated storm water runoff as proposed by the applicant
  


21   would be that they had contoured the land underneath the
  


22   corrals so that they would drain in basically a herringbone
  


23   fashion towards a central collection area.
  


24               They mention some of the concrete roads, et
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 1   cetera, and that that contaminated storm water runoff would
  


 2   be directed either through the collection pit or otherwise
  


 3   overflow into the south storage pond during rain events,
  


 4   assuming the -- obviously the contaminated storm water runoff
  


 5   reached that far, so it would be twofold.
  


 6          Q.   So you testified that the original -- why have
  


 7   two ponds if it's all just going into one pond?  What's the
  


 8   purpose of a second pond?  Are they connected?  Can you
  


 9   describe the operation of the two ponds?
  


10          A.   Yes, this drawing doesn't show it, but there are
  


11   other engineering drawings that show there's a connection
  


12   between the south pond and the north pound.  There's two
  


13   pipes, one is a 24-inch diameter, basically a culvert, and
  


14   the other one is ten-inch pipe that allows the wastewaters
  


15   and storm water runoffs to enter the storage pond.  When this
  


16   reaches a certain height in the first pond, then it will flow
  


17   into the second pond.
  


18               So the second pond would be for -- the first pond
  


19   would have the bulk of the wastewater during the storage
  


20   containment, the first half of that volume generated during
  


21   the storage period, and then the next pond would have the
  


22   remainder of that storage requirement, plus some allowances
  


23   for the storm water runoff, not only from the corrals but any
  


24   storm water that falls on the pond themselves.
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 1               And then there is a weir.  In this diagram, the
  


 2   weir is on the north storage pond located on the west,
  


 3   northwest edge but in other drawings, you'll see it's
  


 4   actually proposed to be located on the north berm.
  


 5          Q.   Actually, can we quickly turn to exhibit -- our
  


 6   exhibits 26 and on page 12, so the black binder, page 12.
  


 7          A.   I've got it.
  


 8          Q.   And what does that -- does that picture show the
  


 9   weir?
  


10          A.   The figure one of my original public comment is a
  


11   picture of the weir and in the drawing, if you look at the
  


12   far side of the drawing which would be, this will be looking
  


13   at the weir located here, that white line that goes across
  


14   the center of the image figure one is the weir itself, okay?
  


15   Some rip-rap that you can catch in the picture.
  


16          Q.   What's the purpose of the weir?
  


17          A.   According to the proposal, that would be overflow
  


18   during a storm event.
  


19          Q.   And so this drawing is inaccurate as to the
  


20   location of the weir; is that correct?
  


21          A.   Correct.
  


22          Q.   So can you, again, point to where the actual
  


23   location would be?
  


24          A.   It would be in the vicinity of the west half of
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 1   the north berm.
  


 2          Q.   Okay.  Thank you.  And we'll quickly go to this
  


 3   is your aerial?
  


 4               CHAIRMAN GANS:  John, 26 has not been stipulated
  


 5   to yet.
  


 6               MR. MARSHALL:  You admitted it.  Yes.
  


 7               CHAIRMAN GANS:  That's right, 36 and 26, okay.
  


 8   Thank you.
  


 9               MR. MARSHALL:  I believe this is Exhibit 39 of
  


10   NDEP.
  


11          Q.   So this is just -- can you describe what this is,
  


12   please?
  


13          A.   This is an aerial photograph taken recently after
  


14   the permit was issued, I believe, and after the dairy has
  


15   been constructed, and the photograph is looking east.  So to
  


16   your left would be north.  To your right would be south.  We
  


17   are looking from the west side.
  


18               So this area right here which is the south half
  


19   of the facility is the corral area.  The one white barn
  


20   amongst the blue roofed buildings, the one white one is the
  


21   milking parlor.
  


22               To the left of the roof structures, we have the
  


23   feed storage on the west side.  We have a concrete pad for
  


24   the silage storage and then moving east, this dirt area is to
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 1   be the manure storage area when they scrape the barns and
  


 2   move the manure out and then, of course, your two of them.
  


 3          Q.   What is this white -- thick white line right
  


 4   here?
  


 5          A.   The thick white area in the feed storage, that
  


 6   would be covered silage.  It would be covered with white
  


 7   plastic, and the little black dots are tires holding it down.
  


 8          Q.   Is there any -- are you aware whether that
  


 9   underlaying with concrete or not?
  


10          A.   From what I understand, the original silage that
  


11   was presented at the facility was laid on dirt, but there is
  


12   a, as I think in opening statement even by the NDEP, the
  


13   applicant has voluntarily offered to build a concrete pad for
  


14   all future silage storage mainly because there's silage
  


15   leachate issues to be concerned about.
  


16          Q.   And on this diagram --
  


17               MS. FAIRBANK:  Objection, that calls for
  


18   speculation.
  


19               CHAIRMAN GANS:  Excuse me, I didn't.
  


20               MS. FAIRBANK:  Objection, speculation on -- I
  


21   would strike as speculative.
  


22               CHAIRMAN GANS:  Sustained.
  


23               Do you want to rephrase that question?
  


24               MR. MARSHALL:  No.  Thank you.
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 1          Q.   Can you point out where the weir is located?
  


 2          A.   It would be on the far left side in the vicinity
  


 3   of the west half of the north berm.
  


 4          Q.   So in cases of storm events where there is
  


 5   overflow, where is this water discharging to?
  


 6          A.   The overflow which would be combined wastewater
  


 7   from the milking parlor and storm water would be discharged
  


 8   to the north and within close proximity of the northern
  


 9   boundary of the dairy.
  


10          Q.   So is this the changing from dark to light, is
  


11   that the northern boundary of the dairy?
  


12          A.   Correct, on the far left side of the picture.
  


13          Q.   Can you describe some of the issues raised by
  


14   combining a wastewater holding facility with a storm water
  


15   holding facility, as you described what is going on here?
  


16          A.   Right.  This facility is going to generate
  


17   wastewater from the milking parlor 24/7.  They can't stop
  


18   milking the cows, so it's a waste stream that is continuous
  


19   in nature.  And if you are in a permitting perspective, if
  


20   you were to have a problem with that waste stream, they would
  


21   have to actually come up with an alternative storage or stop
  


22   production in order to stop putting waste into the storage
  


23   area.  So I would call that continuous wastewater production.
  


24   This happens because of milking.
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 1               The contaminated storm water runoff would happen
  


 2   only during events when this storm runoff to create enough
  


 3   volume to run across the property from the subject to the
  


 4   north and enter the interception pumps and flow into the
  


 5   impoundments so it's more of a batch or non regular source of
  


 6   wastewater.  The --
  


 7               CHAIRMAN GANS:  Did you mean storm water?
  


 8               THE WITNESS:  Huh?
  


 9               CHAIRMAN GANS:  Did you mean storm water?
  


10               THE WITNESS:  Did I say --
  


11               CHAIRMAN GANS:  Non regular.
  


12               THE WITNESS:  When -- when the storm water has
  


13   not touched anything in the production area, for example has
  


14   not touched feed, has not touched manure, it would be
  


15   considered uncontaminated storm water, right.  So once it's
  


16   fallen on the production area where there's storage of manure
  


17   or feed, it's considered contaminated storm water runoff,
  


18   storm water and, therefore, a wastewater generated at the
  


19   facility.
  


20          Q.   (BY MR. MARSHALL:)  And primary containment of
  


21   concern is what?
  


22          A.   Is going to be for the runoff that would include
  


23   sediments and then the nutrients in the sediment that would
  


24   include pathogens, of course, from the -- if it was runoff
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 1   from the manure.
  


 2               If it was runoff from the silage area, the
  


 3   silage, depending on if there is some silage leachate
  


 4   present, that leachate has very high nitrate concentration
  


 5   and may get up to 4,000 parts per million so you would have
  


 6   an extreme concern over nitrate which is immediately mobile
  


 7   versus the nitrogen in the manure, which is not immediately
  


 8   mobile.
  


 9               So sediments, nitrogen and pathogens would be the
  


10   top three and then just large particulates as far as
  


11   effecting your waste storage facility.
  


12          Q.   So would you say that in your opinion that it is
  


13   important to size and locate your facilities with
  


14   consideration to their integrity and how much water is being
  


15   put into the system in these ponds?
  


16          A.   Absolutely.
  


17          Q.   Can you look at, please, we're going to be going
  


18   to Exhibits 31 and 32, which have not been admitted.  Are you
  


19   familiar with both of these exhibits?
  


20          A.   Yes, I generated both of these images from Google
  


21   Earth.
  


22          Q.   And are these pictures of the -- what are these
  


23   pictures of?
  


24          A.   This is obviously the aerial imagery available
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 1   through Google Earth so it's a NASA satellite imagery.  I
  


 2   focus in on the location, in Exhibit 31, on the location of
  


 3   the approximate locating of the waste pond and the natural
  


 4   drainage at the north boundary of the property and that's on
  


 5   31.
  


 6               And then in -- I put a couple of elevations in
  


 7   there just to give perspective, showing that to the east of
  


 8   the facility, off property, the elevation is 4,733, so it's
  


 9   higher elevation.  The property itself started out at 4,720.
  


10   It's going to be manipulated from that.
  


11               And then down --  down gradient or north of the
  


12   waste pond, we see a rapid lowering of the elevation from --
  


13   well, not rapid, but it's definitely a lower elevation from
  


14   4,713 to 4,704 to 4,700 as you travel north and then west.
  


15   So that was just to give you kind of a spot idea when you're
  


16   looking at that image.
  


17               And then on figure -- Exhibit 32, I -- more of a
  


18   30,000-foot view from Google Earth.  I pulled back so that
  


19   you could see the continued drainage if -- you know, when and
  


20   if there's a discharge from the weir where it's going to
  


21   follow the lowest elevations in the topography, and so it
  


22   would follow north and easterly and then north pathway to
  


23   Colony Ditch so that's the purpose of that.
  


24          Q.   Thank you.
                 CAPITOL REPORTERS (775)882-5322


132







 1               I move that these exhibits be admitted.
  


 2               MS. FAIRBANK:  We would object to the admission
  


 3   of these particular documents.  These are documents that were
  


 4   not provided to NDEP during the consideration of the permit
  


 5   application part of the public comment.  These are documents
  


 6   that have been prepared subsequent for the purpose of this
  


 7   hearing and, therefore, they are not relevant to the actual
  


 8   -- the actual approval of the permit which is in question
  


 9   here.
  


10               MR. MARSHALL:  There are in -- generally, that's
  


11   -- there is a general record review cases.  There is a
  


12   general preference for staying with documents that are in the
  


13   record.  However, these documents, there is exceptions for
  


14   explanatory material.  These documents show what the site
  


15   looked like before, and there's no other photographs to do
  


16   that.  So this is -- all this is establishing is that what
  


17   the site was before and the drainage patterns that were there
  


18   prior to the permitting.
  


19               Now, of course, in this case, it's a little
  


20   difficult because of course the earthwork and pond
  


21   construction all occurred before the permitting --
  


22               MS. FAIRBANK:  Objection to testimony.
  


23               MR. MARSHALL:  -- so there isn't any opportunity
  


24   to provide photographs of that prior to the actual condition
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 1   during that process.  So this is -- we consider this should
  


 2   be admissible extra record evidence.  Thank you.
  


 3               MS. FAIRBANK:  We reserve the same objection.
  


 4   You heard the testimony of Ms. Martin with respect to her
  


 5   findings.  She's provided testimony as to elevations and
  


 6   those different determinations.  But as to any
  


 7   characterization that this somehow represents the topography
  


 8   in a manner which affected the approval of the permit by
  


 9   NDEP, there's been no foundation laid for that type of
  


10   argument.
  


11               Furthermore, you know, to the extent that counsel
  


12   is arguing that somehow is to be construed against the
  


13   defendants, NDEP, with regards to the approval process, I
  


14   don't believe that that provides any foundation or support
  


15   for the admissibility of these particular documents.  These
  


16   documents were not prepared and presented to the department
  


17   for consideration with determining the approval of the
  


18   permit.
  


19               MR. MARSHALL:  It is odd, indeed, for NDEP to
  


20   deposit documents that show the condition of the site prior
  


21   to the permitting or the construction are irrelevant to the
  


22   process.
  


23               I think the key issues here are provided in
  


24   testimony.  If the -- you know, I leave it in your hands.  If
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 1   you want to admit these documents or you've already heard the
  


 2   testimony from Ms. Martin about what they actually show.
  


 3   I'll leave it in your hands.
  


 4               CHAIRMAN GANS:  I'm not going to allow the
  


 5   admissibility of these.  I don't want to open the door to
  


 6   something that we are constrained by and that is we're not
  


 7   going to look at information that NDEP did not know or did
  


 8   not have when they issued this permit.
  


 9               MR. MARSHALL:  I will stipulate that if NDEP
  


10   didn't know this information --
  


11               CHAIRMAN GANS:  We'll find out.
  


12               MR. MARSHALL:  Okay.  So that means -- forgive
  


13   me.  I'm record keeping.  31 and 32 are not admitted.
  


14          Q.   Okay.  Can you please turn to Exhibit 11A in the
  


15   black binder.
  


16               CHAIRMAN GANS:  The number again?
  


17               MR. MARSHALL:  11A.  And I believe this has
  


18   already -- it's been stipulated?
  


19               MS. FAIRBANK:  Yes.
  


20               CHAIRMAN GANS:  It's been stipulated, okay.
  


21          Q.   (BY MR. MARSHALL:)  Can you describe what this
  


22   document is?
  


23          A.   This is referred to as the Lumos and Associates
  


24   preliminary geotechnical investigation report for Smith
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 1   Valley Dairy and it's dated July 2013, prepared by
  


 2   AGPROfessionals.
  


 3          Q.   And can you please turn to page six of that
  


 4   report and can you please read the last paragraph on that
  


 5   page?
  


 6          A.   "Groundwater was encountered at the time of our
  


 7   field investigation."
  


 8          Q.   Slowly.
  


 9          A.   In all of the borings -- "in all borings and test
  


10   pits 1 and 4 ranging in depth from 15 feet to 18 feet bgs."
  


11   Which means below ground surface.  Quote, unquote modeling,
  


12   comma which indicates previous groundwater presence was
  


13   observed in several of the test pits and borings at depth of
  


14   between 5 and 14 feet.  Therefore, seasonal groundwater in
  


15   parentheses water table, fluctuations should be anticipated
  


16   at the site.
  


17          Q.   Why is this information important?
  


18          A.   It's important because the applicants needed to
  


19   establish the highest groundwater in order to determine how
  


20   they could position their impoundment to maintain a four-foot
  


21   separation between the bottom of the impoundment and high
  


22   groundwater.
  


23          Q.   Why is it important to maintain that separation?
  


24          A.   The separation is there to protect the integrity
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 1   of the liner from uplift and pressure from shallow
  


 2   groundwater on the back side of the liner.
  


 3          Q.   And what happens if there is consistent
  


 4   groundwater levels rising to meet the liner?
  


 5          A.   Several things can happen depending on the
  


 6   veracity of it, but any type of interaction on the bottom of
  


 7   the lagoon of a rising and falling of shallow groundwater can
  


 8   create periods of pressure upwards into the liner system and
  


 9   then as the water table falls some vacuum on the back end.
  


10               If you're talking about the earthen portion of a
  


11   liner system, it can affect the compaction of it by eroding
  


12   it from underneath and depending on over time, there could
  


13   even be some loss of subsurface materials and some localized
  


14   subsidence.  So you just want to be able to remove that
  


15   shallow groundwater from underneath the liner system.  First,
  


16   you have to identify where it's at.
  


17          Q.   Thank you.  I would like you to turn to, in that
  


18   same document, it's not numbered unfortunately, but it's
  


19   plate A6.  I'm sorry.  Forgive me, wrong number.  Bear with
  


20   me for a minute, A1.  We'll get to the map in just a second.
  


21          A.   Okay.
  


22          Q.   Can you describe what plate A1 is?
  


23          A.   A1 is a boring log for boring B-1.
  


24          Q.   And when was that boring taken?
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 1          A.   The date up in the top left-hand corner says
  


 2   June 27, 2013.
  


 3          Q.   And does it have an indication there of what the
  


 4   depth to groundwater was, that date?
  


 5          A.   If you look on the left-hand side of the piece of
  


 6   paper, a little bit underneath the halfway mark, you'll see
  


 7   an upside down triangle and the words at 15 feet groundwater
  


 8   encountered.
  


 9          Q.   Okay.  And if you also look at the top right
  


10   corner, is there also that indication of depth to groundwater
  


11   at that point?
  


12          A.   Right, it says water depth, 15 feet plus or
  


13   minus.
  


14          Q.   Okay.  Can you take a moment, please, and look at
  


15   plates A2, 3, 4, 5, 6 through 10 and just determine that
  


16   these borings occurred on the same date?
  


17          A.   There's June 27th and 28th are the two dates I'm
  


18   running across thus far.
  


19          Q.   Okay.  And this was in July of 2013; is that
  


20   correct?
  


21          A.   In June.
  


22          Q.   Excuse me, June of -- yeah, I'm sorry.  I was
  


23   looking at the date of the plate, not the date of the boring.
  


24   So --
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 1          A.   Right, June 2013.
  


 2          Q.   Are you generally familiar with what happened
  


 3   climatically in Nevada at that time?  Were we in a period of
  


 4   drought?
  


 5          A.   In 2013 -- this is 2015.  You're in the fourth
  


 6   year of drought so, yeah, you would have had drought for at
  


 7   least two years.
  


 8          Q.   Okay.  And --
  


 9               MR. JOHNSTON:  Objection, there's no evidence as
  


10   to the interplay between groundwater levels and the drought.
  


11   That's subject to dispute, an entirely different set of
  


12   circumstances for the state engineer.  And for this witness
  


13   to try to make the -- connect the dots of drought meaning low
  


14   groundwater level, she doesn't have the ability to offer that
  


15   testimony.
  


16               MR. MARSHALL:  She's not testifying as to whether
  


17   or not there is evidence of drop in groundwater as a result
  


18   of the drought.  She's just testifying that there was, in
  


19   fact, a drought at this time.  You heard from Frank Ely.  He
  


20   testified as to what was happening with his well over the
  


21   same time period, in other words, and the location of his
  


22   property.  So his objection is not going to what she's
  


23   actually testifying about.
  


24               CHAIRMAN GANS:  Okay.  It's noted.
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 1               MR. JOHNSTON:  Thank you.
  


 2          Q.   (BY MR. MARSHALL:)  Okay.  Can we -- can we now
  


 3   go to the white NDEP binder and this is Exhibit 24.
  


 4          A.   Page?
  


 5          Q.   This is the engineer's narrative, which it's not
  


 6   internally paginated.  It's not paginated, so --
  


 7          A.   I got it.
  


 8               MR. MARSHALL:  Commissioners, we'll be working
  


 9   from, it's about 20 -- 20 pages from the front.  It's titled
  


10   Engineer Narrative.  First, can you --
  


11               CHAIRMAN GANS:  Hold on.  I don't have it yet.
  


12               MR. MARSHALL:  Okay.  It's dated 6-03 2014.
  


13               THE WITNESS:  If it helps physically, it's this
  


14   far into the section.
  


15               CHAIRMAN GANS:  Thank you.
  


16               COMMISSIONER PORTA:  You got one more.  Hang on.
  


17               COMMISSIONER TURNER:  We're all on the same sheet
  


18   of music now.
  


19          Q.   (BY MR. MARSHALL:)  Okay.  Can you identify from
  


20   the -- sorry to do this, but we're not going to ask them to
  


21   flip to the first page, and what is this entire document?
  


22          A.   The entire document is Exhibit 24.  It's the
  


23   permit -- Smith Valley Dairy application for Nevada CAFO
  


24   Groundwater Discharge Permit, dated June 4, 2014, prepared by
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 1   AGPRO, and it's somewhere in the vicinity of about 100 some
  


 2   odd pages.
  


 3          Q.   Have you reviewed this document before?
  


 4          A.   I have reviewed the permit applications in the
  


 5   public file, and I have reviewed -- I believe, I've looked at
  


 6   every page of this in one form or another but, yes, I've seen
  


 7   this -- this document.
  


 8          Q.   Okay.
  


 9          A.   This exhibit, okay, to be very specific, I've
  


10   also seen this exhibit.
  


11          Q.   Can you turn to, actually, it's the next page,
  


12   page two of three of the engineer's narrative.  There's a
  


13   paragraph about three down, it starts with run-on from
  


14   adjacent land?
  


15          A.   Yes.
  


16          Q.   Can you read that?
  


17          A.   "Run-on from adjacent land will not be a concern.
  


18   Surrounding topography is gently sloped and will be farmed.
  


19   The entire production area of the facility will be surrounded
  


20   by a two foot raised perimeter farm road that will prevent
  


21   any irrigation water or run-on from entering the production
  


22   area."
  


23          Q.   Why -- why is run-on an issue that needs to be
  


24   addressed?
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 1          A.   Any storm water run-on that comes onto the
  


 2   property that interacts with any of the waste on the
  


 3   production site now becomes contaminated storm water run-off
  


 4   and must be dealt with by the permittee.
  


 5          Q.   And can you have run-on that comes onto the
  


 6   property that, for example, in this property that doesn't
  


 7   enter the production area but is still entering within the
  


 8   storm water system?
  


 9          A.   Right, and you can have uncontaminated storm
  


10   water run-on that you divert around your waste storage areas
  


11   so it maintains its non-contaminated status and then allow it
  


12   to go on its way, that's a very common procedure.
  


13          Q.   And -- okay.  Can you now turn to, this is
  


14   further back in the same document and it's a document called
  


15   titled estimating runoff and peak discharge.  I'll show you
  


16   what it looks like.  It's a table.  Could you please describe
  


17   what this document is?
  


18          A.   At the top it says estimating runoff and peak
  


19   discharge, and it appears to be a computer printout from an
  


20   EFH-2, version 1.10, and looking at the peak flow for
  


21   spillway is the practice, and it was dated June 6, 2014.
  


22          Q.   And what's the purpose of that document?
  


23          A.   Is to determine input the drainage area of
  


24   concern and you describe the surface of that drainage area
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 1   using a curve number which is in the middle of this document
  


 2   and other descriptors of the watershed, the slope, the length
  


 3   and then a particular storm event and time of concentration
  


 4   and you're supposed to come up with a -- at the bottom of the
  


 5   table your peak discharge rate which is in cubic feet per
  


 6   second that they are calling the peak flow for spillway
  


 7   design.
  


 8          Q.   And to arrive at these calculations, do you need
  


 9   to know the amount of territory that you're or area that is
  


10   being collected or the area that for these calculations?
  


11          A.   Yes, that's the first number drainage area.
  


12          Q.   Okay.  What is that number?
  


13          A.   140 acres.
  


14          Q.   Are you generally familiar with the size of the
  


15   dairy property?
  


16          A.   Yes.
  


17          Q.   And what is that size?
  


18          A.   It's about 140 acres.
  


19          Q.   So in other words, these calculations assumed no
  


20   other run-on of storm water for these -- to arrive at these
  


21   numbers?
  


22          A.   No, it would appear they were just looking at
  


23   storm water that fell on the property, no run-on from other
  


24   places, either from the south side, east or west.
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 1          Q.   So if I may clarify, that was a yes?
  


 2          A.   Yes.
  


 3          Q.   My question was did this analysis take into
  


 4   account any other land adjacent to the dairy property itself
  


 5   when determining the appropriate sizing of facilities?
  


 6          A.   Well, specifically the only thing we have here is
  


 7   140 acres, and so that's the size of the facility.  The
  


 8   engineer did not describe whether he was incorporating he or
  


 9   she was incorporating any outside acreage.
  


10          Q.   Okay.
  


11          A.   But from the other descriptors, it appears to be
  


12   the size and shape of the dairy facility.
  


13          Q.   Thank you.  Can you --
  


14          A.   I guess, I would like to clarify, and I'm looking
  


15   at the numbers 140 acres.  The watershed length of 500 feet
  


16   and the slope, it would appear to me if you were using other
  


17   pieces of property, you would break those down as is done
  


18   like with hydro cad.  In hydro cad, you would pick,
  


19   especially if there's different slope to the land, which
  


20   there would be to the east, you would have a separate little
  


21   watershed dictating its dimensions, length and slope and
  


22   maybe even a different curve number.
  


23               This is a really generic -- I mean, there's very
  


24   little detail in here, but a good engineer would have
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 1   separate inputs for different sources of the storm water
  


 2   runoff.
  


 3          Q.   So you're assuming it's one source?
  


 4          A.   Correct.
  


 5          Q.   Okay.  Can you now turn to, this is Appellant's
  


 6   Exhibit 37, so the black binder, page 37, excuse me,
  


 7   Exhibit 37.
  


 8               And, Commissioners, bear with me here because it
  


 9   was a snafu on my part in assembling this exhibit.  It's
  


10   supposed to be the monitoring report but when I PDF'd it,
  


11   somehow put in a lot of other NDEP documents and duplicates
  


12   so there's a lot of extraneous material here.
  


13               But what we're looking at is if you count from
  


14   the back, there's a couple of different letters from 2014
  


15   from NDEP, and then you start getting to these documents from
  


16   Silver State that is the actual monitoring report and it's --
  


17   the actual documents starts with this letter from
  


18   AGPROprofessionals on April 8th, 2015.
  


19               Using Exhibit 26, there is a chart on -- I'm
  


20   sorry, are we all on that -- do we have that?
  


21               Have you seen this document before?
  


22          A.   Yes.
  


23          Q.   And can you describe what it is?
  


24          A.   This is a submittal letter, plus table one is the
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 1   description of four monitoring wells and the dates of their
  


 2   baseline water quality sampling, and then the remainder of it
  


 3   is the laboratory reports from that water sampling event and
  


 4   the chain of custody report.
  


 5          Q.   Can you please identify these are for the four
  


 6   monitoring wells up on the right hand -- top right hand
  


 7   corner around the pond or three around the pond, is that
  


 8   accurate?
  


 9          A.   Yeah, monitoring wells one, two and three
  


10   numbered counter clockwise starting on the southeast corner
  


11   and monitoring well number four which was added later in the
  


12   permitting process is down in the southwest corner of the
  


13   entire dairy facility.
  


14          Q.   Can you please describe to the Commissioners the
  


15   depth to groundwater measurements for each of those
  


16   monitoring wells?
  


17          A.   Right, monitoring well one, which is the original
  


18   up gradient well, so it would be right in the manure storage
  


19   area, its depth to groundwater is 10.5 feet below ground
  


20   surface.  If you go to the far north end of the north storage
  


21   pond, monitor well number two, we're looking at 5.7 feet
  


22   below ground surface.
  


23               CHAIRMAN GANS:  Excuse me, am I finding these on
  


24   these charts here?
                 CAPITOL REPORTERS (775)882-5322


146







 1               MR. MARSHALL:  Yes, on table one, table one of --
  


 2               CHAIRMAN GANS:  Okay.  Thank you.
  


 3               MR. MARSHALL:  We're just running down the depth
  


 4   to groundwater.
  


 5               CHAIRMAN GANS:  Yes.
  


 6          Q.   (BY MR. MARSHALL:)  Could you keep going, please.
  


 7          A.   And remember the land is sloping so it's less
  


 8   elevation at the north end than the south.  Okay.  Monitoring
  


 9   well number three, which is on the west side of the north
  


10   pond, it has depth to groundwater at 4.5 feet below ground
  


11   surface, and then monitoring well four at the far southern
  


12   end of the property, 19.8 feet below ground surface.
  


13          Q.   Okay.  Do you -- do you know the depth of these
  


14   ponds, familiar with the depth of the holding, the south and
  


15   north storage pond?  Is it approximately ten feet, ten to
  


16   14 feet?
  


17          A.   Oh, of the actual construction?  I was thinking
  


18   of elevation but yes.
  


19          Q.   Okay.  The bottom of the pond, in other words, is
  


20   ten to 14 feet?
  


21          A.   Below ground surface.
  


22          Q.   Thank you.  Okay.  I would like to take you now
  


23   back to SOS's Exhibit 26, I believe, which is comments that
  


24   you prepared, and can you turn to page 14 of that --
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 1          A.   Yes.
  


 2          Q.   -- document.  And heading number 12 is lack of a
  


 3   designed area for sludge, excuse me, solid sludge removal
  


 4   equipment.  Can you generally describe what that concern is
  


 5   that you raised in that document?
  


 6          A.   Yes, the wastewater that's going into these
  


 7   impoundments will have solids in them, not only from the
  


 8   milking parlor because the manure separator that they use,
  


 9   I'm familiar with it, it has a solid separation efficiency of
  


10   ten to 20 percent.  So the rest of the solids will end up in
  


11   the impoundments.  Plus, the way it's designed to receive
  


12   storm water runoff from the corral area and other places that
  


13   would pick up sediments and hay or feed or manure particles,
  


14   there's going to be more solids deposited into the
  


15   impoundments.
  


16               The way they built them, there is no access to
  


17   the bottom of the impoundment to -- let's say you wanted to
  


18   de-water all the wastewater out of it and kind of get rid of
  


19   the solids at the bottom, there is no concrete launch pad or
  


20   any other type of protective device that would allow you to
  


21   get into the impoundment itself with mechanical equipment and
  


22   remove solids.  It's just a bear plastic liner.
  


23               So this facility will have solids built up in the
  


24   wastewater impoundment.  They will have no way of getting out
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 1   unless they agitate, and still they will not be able to
  


 2   remove solids and that's a problem.
  


 3          Q.   Does that degrade the capacity of the facility to
  


 4   hold storm water?
  


 5          A.   Well, it does a variety of things.  It -- not all
  


 6   solids will stay on the bottom of the impoundment actually.
  


 7   On the sledge, some of them will float to the top and create
  


 8   a crust.  Some solids such as sand will drop out of the inlet
  


 9   pipe almost immediately the heavier, and they will start to
  


10   create a sandbar at the inlet pipe and that can become
  


11   incredibly frustrating in order to keep the inlet pipe from
  


12   clogging through the course of the operation.
  


13               Some of the solids, such as let's say feed
  


14   particles, et cetera would float to the top and start to
  


15   evaporate the formation of a crust, would, in fact, evaporate
  


16   the purported purpose of these impoundments which is not only
  


17   storage for land application but also for evaporation.  If
  


18   you have solid crust on the surface, you're not going to have
  


19   much evaporation.
  


20               So -- and I have observed dairy pond built in
  


21   this way after they have been used for ten or 15 years, and
  


22   all of these problems manifest themselves, and they are
  


23   constant problems for the dairy operator everyday, and they
  


24   cause the impoundments to be unnecessarily odiferous because
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 1   it's not a working waste storage facility.  It's a -- going
  


 2   to have some troubles with solids built up.
  


 3               And so best engineer practices is to provide a
  


 4   way to get into these lagoons to remove those storage over
  


 5   time, and they have not designed anything like that in the
  


 6   system.  So all they are left with is to do agitation and
  


 7   pumping which will not -- I -- which because of the size of
  


 8   the lagoons, they will not be able to remove much of the
  


 9   solids.
  


10          Q.   Thank you.  Can you turn to Exhibit 39, please.
  


11   This is one of our pending, in our Exhibit 39, please.  Can
  


12   you generally describe -- did you hear the testimony of Mr.
  


13   Ely and Ms. Gattuso describing what these pictures indicate?
  


14          A.   Yes, I did.
  


15          Q.   And do you recognize the dairy buildings in these
  


16   drawings?
  


17          A.   Yes, I do.
  


18          Q.   And what in particular if you're looking at 39B
  


19   and C, the second and third photographs, what -- what are --
  


20   what concerns you about this run-on for this that's indicated
  


21   here that was testified to?
  


22          A.   Okay.  Storm water run-on that comes onto the
  


23   property from offsite that is not formally collected and
  


24   directed in a drainage and culvert system which is your
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 1   traditional engineering solution, but it's allowed to free
  


 2   fall across the property is now going to commingle with the
  


 3   manure storage area which is the area just south of the pond
  


 4   and be included in that storm water runoff that enters into
  


 5   the ponds, and they did not model for that.
  


 6          Q.   Thank you.  We would now like to turn to --
  


 7   forgive me here.  This is NDEP's exhibit permit.  Sorry, I'm
  


 8   having a --
  


 9               MS. FAIRBANK:  Which one are you looking for?
  


10               MR. MARSHALL:  The actual permit.
  


11               MS. FAIRBANK:  It's number two.
  


12               MR. MARSHALL:  Number two, Exhibit Number Two, so
  


13   this is a stipulated exhibit.
  


14          Q.   And have you seen this document before?
  


15          A.   This is not the signed version.
  


16               MR. MARSHALL:  Can we confer for a minute?
  


17               CHAIRMAN GANS:  Let's take a break, ten minutes.
  


18               MR. MARSHALL:  I think they are just trying to
  


19   get a copy of the final permit.
  


20               MS. FAIRBANK:  Yes, ten minutes should be fine.
  


21               CHAIRMAN GANS:  We'll reconvene at five after
  


22   2:00.
  


23               (Whereupon, a brief recess was taken.)
  


24               CHAIRMAN GANS:  We'll go back on the record.
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 1   It's ten minutes after 2:00.
  


 2               Mr. Marshall, I figure you're going to go on to
  


 3   something else, and we'll come back to this when the
  


 4   documents are available?
  


 5               MR. MARSHALL:  Correct.
  


 6               CHAIRMAN GANS:  Thank you.
  


 7          Q.   (BY MR. MARSHALL:)  I would like to now turn to,
  


 8   let me get the number right.  This is Exhibit 11, NRCS,
  


 9   National Resource Conservation Service.
  


10               CHAIRMAN GANS:  This is your document?
  


11               MR. MARSHALL:  Yes, my document, excuse me, my
  


12   black binder.  Soil Survey of Lyon County, excerpts from
  


13   1984.
  


14               MS. PRATT:  This has already been admitted.
  


15               CHAIRMAN GANS:  Yeah.
  


16               MR. MARSHALL:  What?
  


17               MS. PRATT:  I was saying it's already been
  


18   admitted.
  


19               MR. MARSHALL:  This is admitted.
  


20          Q.   Then can you look at on page 61 under soil type
  


21   451 low coarse sand about three, excuse me, four paragraphs
  


22   down, there's a paragraph starts with permeability, can you
  


23   please read that?
  


24          A.   "Permeability of this Obanion soil is moderately
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 1   slow.  Available water capacity is high.  Effective rooting
  


 2   depth is limited by season high water table that is at a
  


 3   depth of 0.5 to 2.0 feet from January through December.
  


 4   Runoff is very slow, and the hazard of water erosion is
  


 5   slight.  The hazard of soil blowing is slight."
  


 6          Q.   Thank you.  Now, on page 62, this is for soil
  


 7   type 452 Obanion sandy loam drained, actually one, two, three
  


 8   paragraphs down on the left, it also indicates that for the
  


 9   soil type, when is the period of seasonal high groundwater?
  


10               CHAIRMAN GANS:  Excuse me, are you on a
  


11   particular paragraph?
  


12               MR. MARSHALL:  Yes, I'm on the third full
  


13   paragraph on the left hand column of page 62.
  


14               CHAIRMAN GANS:  Starting with what words?
  


15               MR. MARSHALL:  Permeability of this Obanion.
  


16               CHAIRMAN GANS:  Thank you.
  


17          Q.   (BY MR. MARSHALL:)  When is the period of
  


18   seasonal high groundwater?
  


19          A.   Again, from January through December.
  


20          Q.   Okay.  And then for soil type 453, continuing on
  


21   down at the top of the right hand column, the second
  


22   paragraph, starting with, again, permeability, when is the
  


23   seasonal high water table?
  


24          A.   Same wording, January through December.
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 1          Q.   Thank you very much.  Can we go now to our
  


 2   exhibit number -- excuse me, forgive me.  This is NDEP's
  


 3   Exhibit 8, and can you please -- this is an admitted exhibit.
  


 4   Can you please describe what this is?
  


 5          A.   This is an NRCS, Natural Conservation Resource
  


 6   Service, part of the USDA conservation practice of standard
  


 7   for waste storage facilities, so it's standard code number
  


 8   313 and at the bottom right hand corner, it's dated October
  


 9   2003 is this version.
  


10          Q.   Okay.  And can you turn to page two, please.  And
  


11   on the right hand column, under additional criteria for waste
  


12   storage ponds, does this -- the second paragraph, does it
  


13   also reference when the high water or, excuse me, when the
  


14   table -- water table should be measured to ensure separation?
  


15          A.   We're talking about the --
  


16          Q.   The paragraph starts with pond shall have bottom
  


17   elevation?
  


18          A.   Right.
  


19          Q.   And my question is simply at what point in time
  


20   should the water table be measured to ensure groundwater
  


21   separation?
  


22          A.   Well, you want to look for seasonably high water
  


23   table.
  


24          Q.   That's it.  Thank you very much.  And why is that
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 1   important?
  


 2          A.   Seasonally high is a term of art, meaning the
  


 3   highest that the shallow groundwater is found seasonally, and
  


 4   it can be lower, but the highest would be the closest to the
  


 5   earth's surface.
  


 6          Q.   And now can we go please to our exhibit, black
  


 7   binder, number nine.
  


 8               CHAIRMAN GANS:  Which has not been stipulated to.
  


 9               MR. MARSHALL:  Which has not been stipulated to.
  


10          Q.   Can you describe what that document is?
  


11          A.   This is the Nevada Division of Environmental
  


12   Protection's document titled Animal Waste Storage
  


13   impoundments WTS-38, and this one has a date of August 2014.
  


14          Q.   And what is this -- can you read the first
  


15   paragraph, please, without -- the last sentence is not
  


16   applicable, so just, I guess, the first sentence of the first
  


17   paragraph.
  


18               MS. FAIRBANK:  We would object to the reading of
  


19   this particular document into the record.  It's not been
  


20   admitted.  We don't stipulate to the admissibility.  So by
  


21   having the witness read it, it's the same as admitting the
  


22   document.
  


23               MR. MARSHALL:  I can rephrase it, if you would
  


24   like.
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 1               CHAIRMAN GANS:  Okay.
  


 2          Q.   (BY MR. MARSHALL:)  Generally, do you understand
  


 3   what this document was written for?
  


 4          A.   From my understanding, both from e-mail
  


 5   communication between the department and the applicant
  


 6   consultant is my main reference that this document was
  


 7   prepared by the -- the NDEP to provide guidance in the design
  


 8   and construction of waste storage facilities, and the
  


 9   applicant in this case was their consultant was directed to
  


10   look at this document and use it in their design.
  


11          Q.   Can you look at page two of four, item number
  


12   five, groundwater separation, and can you describe without
  


13   reading what that provision talks about?
  


14          A.   Again, it's providing for a minimum of four foot
  


15   separation between the high seasonal groundwater table and
  


16   the bottom of the lagoon impoundments.
  


17          Q.   Thank you.
  


18               We will address this exhibit with an NDEP
  


19   witness, and then we will offer it into evidence at that
  


20   time.
  


21               MR. JOHNSTON:  I have to object to that testimony
  


22   because that did not accurately reflect this document that
  


23   she was referring to, and I can do it on cross-examination,
  


24   but I believe the proper time to make the objection if
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 1   someone does continue to read the full sentence is now.
  


 2   Because what it actually says is that the storage
  


 3   impoundments -- this is between the bottom of the proposed
  


 4   storage impoundment and the seasonal high groundwater table
  


 5   shall be four feet or the design shall incorporate liner
  


 6   ballast measure to protect liner uplift from high water
  


 7   table.  So to have the witness testify that was the complete
  


 8   statement of the guideline is inaccurate and misleading.  I
  


 9   want to correct the record now based on my objection.
  


10               CHAIRMAN GANS:  Thank you.
  


11               MR. MARSHALL:  That's fine.
  


12               CHAIRMAN GANS:  Okay.
  


13          Q.   (BY MR. MARSHALL:)  Okay.  That's all I have for
  


14   this exhibit.
  


15               MS. FAIRBANK:  Oh, okay.
  


16               MS. PRATT:  Is that exhibit --
  


17               CHAIRMAN GANS:  John, let me make sure we're not
  


18   -- so nine is pending?
  


19               MR. MARSHALL:  Nine is pending.
  


20               CHAIRMAN GANS:  Okay.
  


21               MS. FAIRBANK:  Replace two.
  


22               MS. PRATT:  Replace it with this one.
  


23          Q.   (BY MR. MARSHALL:)  Now, we're turning to
  


24   Exhibit 2 in the binder and this is -- I guess, you've
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 1   already identified you've seen this document before.  Now, in
  


 2   your -- you're also -- excuse me, as much respect as not
  


 3   calling you Your Honor would entail, we are also going to be
  


 4   running through a number of objections -- not objections, a
  


 5   number of issues we identified with the permit that were
  


 6   identified in our opening brief that starts at page 16 which
  


 7   relate to the permit in the application or excuse me, the
  


 8   draft permit.
  


 9               The first one I wanted to ask you about is the
  


10   flow rate that is calculated to average point or 800,000
  


11   gallons of water, can you --
  


12               CHAIRMAN GANS:  Excuse me, where are we, page 16?
  


13               MR. MARSHALL:  No.  What I -- these are -- if --
  


14   I'm trying to not switch between two exhibits for you, so
  


15   these are concerns identified in our -- specifically
  


16   identified in our form three and in our brief and were also
  


17   parts -- part of her comments which is Exhibit, I believe,
  


18   26.  So rather than have you flip back and forth, I was going
  


19   to have her -- the witness describe to you what the concern
  


20   was and whether or not it was addressed.
  


21               MS. PRATT:  We're just trying to follow along.
  


22   Page 16 of what document?
  


23               MR. MARSHALL:  Page 16 of my opening brief.
  


24               COMMISSIONER PORTA:  That's page seven I think in
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 1   the permit.
  


 2               MR. MARSHALL:  Yes, I was about to get there.
  


 3          Q.   So on page seven of the permit, there's a flow
  


 4   rate of point zero eight million gallons per day.  Can you
  


 5   enlighten the Commissioners about your concern with that flow
  


 6   rate?
  


 7          A.   It's zero point eight zero million gallons which
  


 8   is equivalent to 800,000 gallons.  My concern is this is a
  


 9   limitation, a discharge limitation on the 30-day average flow
  


10   rate, so this would be the ceiling at which the dairy could
  


11   discharge the amount of volume they can generate of
  


12   wastewater.
  


13               My concern is that it is significantly higher
  


14   than the amount of water that's actually even used on the
  


15   property, and it is also significantly larger than the value
  


16   that was proposed by their consultant.  So in effect, the
  


17   permit has such a high discharge rate that even if the
  


18   facility was fully operated and used as much water as they
  


19   thought they needed, they wouldn't come within one fourth or
  


20   one tenth of this volume.  It's an extraordinary exaggeration
  


21   and, therefore, not really a limitation on the facility.
  


22               They should have something -- if you're going to
  


23   actually write a permit that's trying to control or
  


24   understand the amount of wastewater generated, a facility
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 1   needs to get a little bit closer to what is actually
  


 2   estimated to you by the applicant.
  


 3          Q.   Then on the same page, there's talking about the
  


 4   base you described as a 30-day average and -- but the
  


 5   measurement is made weekly.  Can you talk about --
  


 6          A.   Right, just a slight background of what we have
  


 7   here is we have a non discharging permit language trying to
  


 8   be shoehorned into a discharge permit database, and I had
  


 9   this same problem when I was a permit writer in Oklahoma.
  


10               For discharging permits, a lot of this language
  


11   makes sense.  For non discharging permit, it doesn't, but
  


12   there are some like artifacts or problems with language that
  


13   was left in the templet that should have been changed.
  


14               But if you're asking for a 30-day average but
  


15   you're measuring weekly, then you're -- in some permits you
  


16   might want to say exactly how many of data points that would
  


17   be, and then also if it's a 30-day rolling average, okay, not
  


18   a calendar 30 days, but every time you take a measurement
  


19   then you incorporate 30 days behind it.
  


20               I don't know if everyone on the Commission is
  


21   familiar with 30-day rolling average, but that's my concern
  


22   and that is a common way of describing a measurement in an
  


23   NPDES format.
  


24          Q.   And then --
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 1          A.   I need to clarify that.
  


 2          Q.   Okay.  You can clarify that.
  


 3          A.   I think I need to clarify that.  In any given
  


 4   30 days, there may be some activities on the facility that
  


 5   generate more wastewater than others, be generating the same
  


 6   volume every single day.  So with a 30-day average, it is an
  


 7   attempt to capture those peaks and valleys rather than having
  


 8   them hide in a static 30-day calendar day, if that makes
  


 9   sense, just a way to get a more accurate understanding of the
  


10   facility.
  


11          Q.   Okay.  And then can you turn to page eight.  Page
  


12   eight, are you already there?
  


13          A.   I think I am.
  


14          Q.   And this has -- talking about manure measured in
  


15   wet tons, and you had a concern about wet tons.  Can you
  


16   describe what that is, please?
  


17          A.   Right, I had a concern just from the permit
  


18   language itself, and I think that was reflected later in some
  


19   e-mail communications but when -- there is no indication on
  


20   the a facility of a scale a weigh scale, all right.  So to
  


21   require reporting of weight of wet tons is a requirement that
  


22   doesn't -- doesn't seem to address the restrictions of the
  


23   site, and what might have been a better method of determining
  


24   the amount of manure removed from the facility is to maybe
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 1   pick a cubic feet or some other easier measurable quantity,
  


 2   and because otherwise we're going to get into a situation
  


 3   where it's going to be estimates from book values, and we're
  


 4   not going to have actual volumes or tonnage unless you have
  


 5   it.
  


 6          Q.   Can you turn to page 19, please.
  


 7          A.   19?
  


 8          Q.   Yes.  Can you describe issues with --
  


 9          A.   So we just left some tables and we're now into
  


10   something titled Special Approvals/Conditions Table, and
  


11   there's a series of 14 items on it of which many of them are
  


12   qualified with the statement, "does not apply to this
  


13   permit."  So, again, this is indicative of more of a templet
  


14   issue than a, you know, cleaned up version of a permit for
  


15   this facility.
  


16          Q.   Can you look at item number six, transfer
  


17   function requirements?
  


18          A.   Right, that's a separate issue related to the
  


19   permit and this -- the sentence is manure may be stockpiled
  


20   in and around the pens and in places of the facility's
  


21   production area that drain to the wastewater impoundments.
  


22   Manure may also be transferred to a third party.
  


23               And so what is happening here is the permit is
  


24   allowing manure to be stored basically anywhere on the
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 1   property.  Whereas, the engineer's design just has the manure
  


 2   in two places, either in the corral or in the manure storage
  


 3   area.  And so the -- actually, the permit is broadening where
  


 4   this manure can be placed that has this outside of the
  


 5   engineer's design.
  


 6          Q.   Can you turn to page 21.  And are you talking
  


 7   about the laboratory analysis, and can you talk about that,
  


 8   please, and what conditions?
  


 9          A.   It's towards the bottom of the page, item A four
  


10   seven.
  


11          Q.   Uh-huh.
  


12          A.   This is towards the bottom of that page,
  


13   additional monitoring by the permittee, and this is what the
  


14   permit says, "If the permittee monitors any pollutant at the
  


15   locations designated herein more frequently than required by
  


16   this permit, using approved analytical methods as specified
  


17   above, the results of such monitoring shall be included in
  


18   the calculation and reporting of the values."  So I think
  


19   actually I wanted the paragraph above, sorry.
  


20               I think what I want to talk about what this one
  


21   says, okay, yes -- so I'm sorry.  I'm sorry.  I'm not sick.
  


22   It's an allergy.  I know the cough sounds awful.  I
  


23   apologize.  A.4.6.4, the analytical techniques or methods
  


24   used.  Okay.  So here is the permit and 4.6, it's talking
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 1   about recording results of the samples or measurements taken
  


 2   and it's dictating a laundry list of things you have to have,
  


 3   like the place, date and time that you did the sampling, the
  


 4   date of the analysis, who performed the analysis and then the
  


 5   analytical techniques or methods -- techniques or methods
  


 6   used.
  


 7               And typically, well, in a good permit, the
  


 8   permitting staff would be a little bit more concerned about
  


 9   exactly which laboratory methods were being used, and the
  


10   reason why you do that is when you receive the data from the
  


11   permittee, it goes into a database, and so you want to make
  


12   sure that that -- all data, let's say for nitrates, is
  


13   generated from the same EPA approved laboratory method.  It
  


14   has the same detection limits and, therefore, that all of the
  


15   data in that part of the database is comparable, okay, and
  


16   defensible in court.
  


17               So by providing a freedom to the permittee to
  


18   determine the analytical techniques, the agency has lost
  


19   their control over the quality of the data, and my experience
  


20   in permit -- NPDES permit writers and permits that if you are
  


21   going to require an analysis, laboratory analysis that you
  


22   also specify the EPA analytical method and not allow the
  


23   permittee to use whatever one they want.
  


24               For example, some methods could be colormetric,
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 1   you know, just with like a hack test, that have -- maybe that
  


 2   are not as sensitive and don't give you as good of value
  


 3   versus some other laboratory analysis for the same parameter
  


 4   could give you better detection limits.  Meaning, you could
  


 5   get -- you could get a more specific number and maybe even a
  


 6   lower value.
  


 7               So, anyway, that's -- it's a concern that it's
  


 8   just leaving that up in the air, and it's a problem with
  


 9   compliance.  It will be a problem with enforcement.  It will
  


10   be a problem with presenting the data in an enforcement
  


11   action if the techniques are not outlined.
  


12               MR. JOHNSTON:  Objection, I move to strike that
  


13   last testimony.  That's pure speculation as to what might
  


14   occur in the future, and it's just her view of how this
  


15   permit is being interpreted.
  


16               CHAIRMAN GANS:  I agree.
  


17               MR. MARSHALL:  Can I?
  


18               CHAIRMAN GANS:  Go ahead, yeah.  You want to be
  


19   -- yeah, absolutely, I cut you off.
  


20               MR. MARSHALL:  Hopefully I'll change your mind,
  


21   but that it's really she is testifying based on her
  


22   experience and to similar types of permit conditions and what
  


23   can happen, and she's been involved as indicated in many
  


24   testifying on the permits, so I do think it is relevant as to
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 1   why you might have a consistent set of monitoring, reporting
  


 2   information.  With that, I'll be quiet.
  


 3               MR. JOHNSTON:  I'm happy to respond, but it's
  


 4   still speculative because the type of data that the witness
  


 5   is talking about could be provided under this permit.  It's
  


 6   speculation as to what might be provided in the future and
  


 7   whether -- depending on what that data indicates, there might
  


 8   be an enforcement.  That's just wild speculation.  With all
  


 9   due respect to Ms. Martin's experience in this area, it's
  


10   still speculation as to what might happen under this.
  


11               MR. MARSHALL:  That's one of the problems with
  


12   the permit that at this point it's speculation.
  


13               MR. JOHNSTON:  Mr. Marshall is just arguing.
  


14               MR. MARSHALL:  Right, this is argument.
  


15               MR. JOHNSTON:  We're talking about witness
  


16   testimony, Mr. Chairman.
  


17               MR. MARSHALL:  We're arguing over --
  


18               CHAIRMAN GANS:  We don't need to argue this,
  


19   okay?  I understand what the intervenor is saying, and it's
  


20   been noted, and we will allow it.
  


21          Q.   (BY MR. MARSHALL:)  Okay.  Do you have any other
  


22   significant concerns that you would like to articulate about
  


23   the permit?  We've just touched on the highlights.  We, of
  


24   course, included others in our brief but in terms of trying
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 1   to conserve our fast disappearing daylight.
  


 2               COMMISSIONER PORTA:  These are your major points.
  


 3               THE WITNESS:  I have one more.  One would be the
  


 4   detection limits.  The permit allows for --
  


 5               CHAIRMAN GANS:  Is this particular in the permit
  


 6   somewhere?
  


 7               THE WITNESS:  Yes.
  


 8               CHAIRMAN GANS:  Let's specify.
  


 9               MR. MARSHALL:  It's on page 25, I believe.  I'll
  


10   refer to page 25, okay.  On page 22 of the permit, item
  


11   A.4.8.4, the permit states "All laboratory analysis conducted
  


12   in accordance with this discharge permit must have detection
  


13   at or below the permit limits."
  


14               Okay.  Now, again, this is very similar to not
  


15   specifying the EPA method.  If you do not specify the
  


16   detection limit for each and every parameter that you're
  


17   asking for a reporting, then you are stuck with data or a
  


18   method that is not -- that is only as sensitive as for
  


19   example the maximum contaminant levels which say for nitrates
  


20   is ten parts per million is the MCL under the Safe Drinking
  


21   Water Act.
  


22               On your page 25 of the permit, you have some step
  


23   enforcement from seven parts for a total filtration but let's
  


24   say just nitrates, the enforcement limit is ten parts per
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 1   million, if that's your detection limit for the method that
  


 2   you use, then if you have 9.8 parts per million, you may not
  


 3   get a positive answer on your analytical, and so you've lost
  


 4   the knowledge that you're actually very close to your MCL.
  


 5               So EPA's recommendations for detection limits is
  


 6   one tenth of the MCL so that your detection limit is well
  


 7   below the actual value that you're concerned about, and you
  


 8   can start to see an upward trend towards it, and that's
  


 9   standard in NDPS, that's standard for EPA.
  


10               MR. MARSHALL:  Thank you.  I have no further
  


11   questions.
  


12               CHAIRMAN GANS:  Okay.  The State's table?
  


13                         CROSS-EXAMINATION
  


14   BY MS. FAIRBANK:
  


15          Q.   Ms. Martin, would you refer to Appellant's
  


16   Exhibit 36, which is your CV.
  


17               CHAIRMAN GANS:  Wait, counsel, 36?
  


18               MS. FAIRBANK:  Appellant 36, in the black binder.
  


19               CHAIRMAN GANS:  Ah-ha.
  


20               THE WITNESS:  Yes.
  


21          Q.   (BY MS. FAIRBANK:)  And starting at the third
  


22   page of that exhibit what's been marked as -- what's
  


23   indicated as page one of your expert witness testimony and
  


24   deposition history, based upon your prior testimony and
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 1   review of this document, it appears most of your testimony
  


 2   has been made on behalf of objectors to or appellants from
  


 3   the issuance of a permit, isn't that true?
  


 4          A.   My clients are the people that appeal the permit
  


 5   issuance.
  


 6          Q.   So you're generally on the homeowners or those --
  


 7   making sure I understand your testimony, so you generally
  


 8   testify on behalf of those appealing the issuance of a
  


 9   discharge permit?
  


10          A.   Right, and different states have different
  


11   qualifiers on who can do that, whether it's an organization
  


12   or an individual, I guess, to clarify your question.
  


13          Q.   When was the last time you testified on behalf of
  


14   entity that issued a permit?
  


15          A.   I have not testified for a state agency.
  


16          Q.   What is your rate of payment for your services?
  


17          A.   For a -- for the citizens that are protesting,
  


18   are doing a permit appeal my fee is $750.
  


19          Q.   And is that a flat fee or that based upon just
  


20   your initial review?
  


21          A.   That's been my flat fee since 1997.  I have
  


22   different fees when I work for companies but when I work for
  


23   citizens, it's a small dollar amount.
  


24          Q.   Now, you previously provided to the department of
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 1   environmental protection comments with respect to the
  


 2   application and draft permit?
  


 3          A.   Is that a question?
  


 4          Q.   Yes.  Did you previously provide the department
  


 5   written comments?
  


 6          A.   Yes, I did.  On the -- I provided comments on the
  


 7   draft permit but more specifically on the procedure and on
  


 8   the permit file itself was the focus.
  


 9          Q.   And that was identified as Exhibit 26 for
  


10   appellants, is that those comments?
  


11          A.   Exhibit 26, correct.
  


12          Q.   And that -- that document there, combined with
  


13   your public comment at the January 7th, 2015, hearing,
  


14   consisted the totality of your public input or your input
  


15   into the issuance of the permit involving the Smith Valley
  


16   Dairy?
  


17          A.   With my public input, there was only one public
  


18   meeting, so that would be my comment there, and it was only
  


19   one public comment period, and this is the only public
  


20   written comments I've submitted.
  


21          Q.   In that written public or, excuse me, in
  


22   Exhibit 26, your written comments, did you make any
  


23   specification or identify any concern with respect to the use
  


24   of a 30-day time period or rolling 30-day time period?
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 1          A.   At the time that I was asked to put together
  


 2   these comments, the citizens --
  


 3          Q.   That wasn't my question.  My question was --
  


 4          A.   I'm answering the question.
  


 5          Q.   Yes or no, did you include a comment with respect
  


 6   to the 30-day versus a rolling 30-day time period?
  


 7          A.   For yes or no, I did not include any comments
  


 8   about the proposed permit -- I guess I did.  There's some
  


 9   comments but not on the 30-day rolling, you're correct.
  


10          Q.   And these comments were based upon the
  


11   application as it stood at that time that you had received a
  


12   copy of that application, correct?
  


13          A.   My comments would have been restricted to the
  


14   permit application materials that were supplied via an open
  


15   records request.  So whatever the agency provided via links
  


16   or copies to the citizens, that's what I had access to.
  


17          Q.   And that also included the draft permit?
  


18          A.   Yes.
  


19          Q.   And some of those concerns were memorialized in a
  


20   notice of decision issued by the department of environmental
  


21   protection; is that correct?  Let me rephrase that question.
  


22   That was a poorly phrased question.
  


23               So your concerns were memorialized and summarized
  


24   in the notice of decision issued by this department of
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 1   environmental protection, is that true?
  


 2          A.   You know, I didn't do a check on every single one
  


 3   of them, but I do know the notice of decision had some
  


 4   paraphrasing of concerns, and then the agency response.  So I
  


 5   did not go point by point to see if every one of them were
  


 6   addressed or addressed adequately.
  


 7          Q.   So if I -- would you refer to Defendant's
  


 8   Exhibit 20, which would be in the white binder, and this has
  


 9   been stipulated and an admitted exhibit.  Have you seen that
  


10   document before?
  


11          A.   Yes.
  


12          Q.   And if you would refer to page two of Exhibit 20,
  


13   section one, did you express concern regarding construction
  


14   of the -- of the construction prior to the issuance of the
  


15   permit?
  


16          A.   Yes, I did.
  


17          Q.   And the response indicated that there was a cease
  


18   and desist order and notice of alleged violation; is that
  


19   correct?
  


20          A.   The document speaks for itself, but the NDEP
  


21   response says construction that commenced prior to the
  


22   issuance of the permit was addressed by NDEP through a cease
  


23   and desist order and a notice of alleged violation to the
  


24   permit.
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 1          Q.   And then also on page two under the second
  


 2   concern with regards to a management plan to address odors
  


 3   and flies, do you know whether the final permit issued
  


 4   addressed that particular concern?
  


 5          A.   The NDEP response speaks for itself, but NDEP
  


 6   required the permittee --
  


 7          Q.   I'm sorry, that wasn't my question.  My question
  


 8   is do you know whether or not the final permit issued
  


 9   addressed that concern you expressed with regards to a
  


10   management plan to address odors and flies?
  


11               CHAIRMAN GANS:  Excuse me, what page is that on?
  


12               MS. FAIRBANK:  The concern is on page two of
  


13   Exhibit 20, Defendant's Exhibit 20.
  


14               MR. MARSHALL:  Rolls over onto page three.
  


15               CHAIRMAN GANS:  Go ahead and answer.
  


16               THE WITNESS:  Yes, one of the solutions was to
  


17   require the management plan for nuisance control, and I read
  


18   that and I felt that --
  


19          Q.   (BY MS. FAIRBANK:)  That wasn't my question.  It
  


20   was a yes or no.  Did they -- did the permit include an odor
  


21   management or some sort of plan with respect to odors and
  


22   flies?
  


23          A.   In this document?
  


24          Q.   In the permit do you know whether it did?
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 1          A.   I believe, yes but I don't remember what page.
  


 2          Q.   I'll go ahead and refer you to Exhibit 2, which
  


 3   is the permit, and page 19.  I believe it's 19, section --
  


 4   paragraph seven or section seven.
  


 5          A.   Are you asking me a question?
  


 6          Q.   I was just referring to that to refresh your
  


 7   recollection with respect to my question as to whether or not
  


 8   the permit contained.
  


 9          A.   Right, it requires a management plan for nuisance
  


10   control, item number seven.
  


11          Q.   And then in your written comments, going back to
  


12   the Defendant's Exhibit 20, the summary of the public
  


13   comments, you had expressed concern regarding access to the
  


14   public records.
  


15               MR. MARSHALL:  I'm going to object.  This is -- I
  


16   don't know what this has to do with the -- her -- the basis
  


17   for her testimony.  It's not relating to the permit.  It's
  


18   relating to the process regarding when it was issued which is
  


19   not what she was testifying.
  


20               MS. FAIRBANK:  One of the issues that has been
  


21   presented by appellants and including through the -- through
  


22   their argument and through Ms. Martin's documentation and
  


23   evidence presented by the appellants relates to that one of
  


24   the problems with the issuance of the permit was access to
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 1   the public comments and access to public records, and so that
  


 2   correlates into a deficiency and issuance of the permit.
  


 3               Ms. Martin made public comment with regards to
  


 4   that which is part of the record with respect to the totality
  


 5   of the issuance of the permit, and so I'm just simply going
  


 6   through that particular, you know, those concerns that were
  


 7   expressed with respect to, you know, responding to those
  


 8   contentions that because there was inadequate public access
  


 9   represent by the appellant responding to that particular
  


10   issue as present through the documents and evidence which
  


11   have been stipulated in and admitted before the Commission
  


12   here today.
  


13               MR. MARSHALL:  Again, for us, this has to do with
  


14   the timing of this case.  If they want it, that's part of
  


15   their case in chief to argue about whether or not there was
  


16   public notice and those issues, they are welcome to do it
  


17   there, but this is a cross-examination of an expert that gave
  


18   testimony on how the dairy operates and not on whether or not
  


19   the -- there was public testimony.
  


20               They are welcome if they want to identify her as
  


21   a witness, call her about that, but that's not what the
  


22   subject of the direct examination was.
  


23               MS. FAIRBANK:  As counsel for the Commission has
  


24   already stated earlier today, you know, the rules of evidence
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 1   are a bit lax in these types of proceedings.  We are
  


 2   constrained by a two-day period of time.  We're already
  


 3   almost 3:00 p.m. today.  And so in the interest of moving
  


 4   things forward because there are still multiple witnesses to
  


 5   be called today and tomorrow, I'm just trying to go ahead and
  


 6   efficiently move through things so that we can get through
  


 7   this within the time constraints and not have to be burning
  


 8   the midnight oil.
  


 9               MR. JOHNSTON:  Mr. Chairman, Mr. Marshall moved
  


10   for admission of Exhibit 26 to the written comments, and
  


11   Ms. Martin -- those written comments that he introduced into
  


12   evidence contain this precise issue, and now he says she
  


13   can't be cross-examined on that issue?  He can't have it both
  


14   ways where the written comments go into the evidence and then
  


15   we're not allowed to cross-examine her on those precise
  


16   issues.
  


17               CHAIRMAN GANS:  I'm going to allow it.
  


18          Q.   (BY MS. FAIRBANK:)  Did you express concern in
  


19   the written comments and at the public hearing with respect
  


20   to access to public records?
  


21          A.   I expressed concern because --
  


22          Q.   The question is did you express -- did you make a
  


23   representation that you had concerns, yes or no?
  


24          A.   Yes.
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 1          Q.   And ultimately were you provided the totality of
  


 2   the records prior to the conclusion of the public comment
  


 3   period?
  


 4          A.   I was provided -- we've been asking for the
  


 5   records since June.
  


 6          Q.   My question was --
  


 7          A.   We were provided the information over the
  


 8   Christmas holiday, and I took time out from my family and my
  


 9   celebration to put together an expert report that was --
  


10               CHAIRMAN GANS:  Let's hold.
  


11               THE WITNESS:  -- in anticipation of a deadline of
  


12   January 7th, that's exactly what happened.
  


13               CHAIRMAN GANS:  I'm asking the witness to hold.
  


14   I want to hear the question again.
  


15          Q.   (BY MS. FAIRBANK:)  Did you receive the totality
  


16   of the public records prior to the conclusion of the public
  


17   comment period, yes or no?
  


18               MR. MARSHALL:  I'm going to object.  That
  


19   question assumes that you've defined what totality is and
  


20   it's undefined as to how she's supposed to answer that
  


21   question and what the totality of the record is.
  


22               CHAIRMAN GANS:  Isn't the totality, this document
  


23   that we have agreed to have in the record?
  


24               MR. MARSHALL:  No, I think she's referring to
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 1   more than that.
  


 2               CHAIRMAN GANS:  I need to know.
  


 3          Q.   (BY MS. FAIRBANK:)  I'll break it down little bit
  


 4   so it's a little bit more clear.  Did you receive a copy of
  


 5   the permit application prior to the conclusion of the public
  


 6   comment period?
  


 7          A.   I received two CD's, if that will help, where
  


 8   your agency burned some various documents that was considered
  


 9   to be the public file.
  


10          Q.   And subsequently you've reviewed the documents
  


11   that have been presented as evidence in this particular case,
  


12   in particular Defendant's Exhibit 24, which is the
  


13   application for the Nevada CAFO groundwater discharge permit,
  


14   were there any documents -- based upon your review of
  


15   Exhibit 24, were there any documents that were not included
  


16   in those two CD's that were present in Exhibit 24 based upon
  


17   your review?
  


18          A.   That's a big question.  Your Exhibit 24?
  


19               MR. MARSHALL:  I'm going to object.  I think are
  


20   you asking that she compare the CD's that she was provided
  


21   with the documents that are in the record?
  


22          Q.   (BY MS. FAIRBANK:)  Well, earlier she represented
  


23   that she's reviewed this entire document.  So presumptively
  


24   as the expert, she's reviewed the totality of this document.
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 1   I'm asking her whether or not she has any recollection as to
  


 2   whether or not there were contents in the Exhibit 24, the
  


 3   permit application, that were not present in the CD's that
  


 4   she reviewed prior to the conclusion of the public comment
  


 5   period?
  


 6          A.   Good question.  The CD's were a wide variety of
  


 7   information, including e-mails, public letters, et cetera.
  


 8   All of those kinds of items, of course, were not in your
  


 9   Exhibit 24 but whether or not this Exhibit 24 was identical
  


10   to what I received, actually, what I received was in a
  


11   jumbled mess, and this exhibit is all compiled together
  


12   nicely for you, so it's hard to say actually if they are the
  


13   same exact documents.
  


14          Q.   Okay.  And then you also received a copy of the
  


15   draft permit prior to the conclusion of the public comment
  


16   period, did you not?
  


17          A.   I personally received one?
  


18          Q.   You received a copy of the draft permit?
  


19          A.   I believe that's something in the mail which was
  


20   the response to comments, and then I also looked for the
  


21   draft permit on-line, so I believe I did have a draft permit.
  


22          Q.   And that's what was utilized to create your
  


23   comments that were set -- that are set forth in the
  


24   Exhibit 26, your written comments regarding the Smith Valley
                 CAPITOL REPORTERS (775)882-5322


179







 1   Dairy permit application?
  


 2          A.   The vast majority of my written comments were
  


 3   focused on the permit process and some of the permit
  


 4   application materials and for the proposed permit itself.
  


 5          Q.   But you did base some of those comments on the
  


 6   proposed permit?
  


 7          A.   One or two.
  


 8          Q.   Yes or no?
  


 9          A.   Out of 15.
  


10          Q.   You did base some comments on that draft permit?
  


11          A.   Yes, one or two based on 15 pages.
  


12          Q.   And now on page four of Defendant's Exhibit 20,
  


13   the notice of decision, you express concern with regards to
  


14   the storage of silage on bare ground and concerns regarding
  


15   the combination and capsulation for the leachate?
  


16               MR. MARSHALL:  Forgive me, would you mind asking
  


17   a direct question.  I think it's confusing if you're lifting
  


18   your voice at the end, indicating --
  


19          Q.   (BY MS. FAIRBANK:)  Did you express a concern for
  


20   silage storage on bare ground on page four of the or were
  


21   your concerns memorialized on page four?
  


22          A.   Those are two completely different questions.
  


23          Q.   Did you express concern with regards to silage
  


24   being stored on bare ground with regards to the application
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 1   and draft permit?
  


 2          A.   My concerns were expressed on page 14 of public
  


 3   comments, item number 13, the waste calculation do not
  


 4   include silage leachate.
  


 5               Now, on your Exhibit 20 -- what page number are
  


 6   you looking at, page five of that document, you're asking me
  


 7   if my concerns were memorialized, so you have to look on page
  


 8   four and it says, paraphrasing, the above named people are
  


 9   concerned that the silage storage area is not lined or not
  


10   stored in horizontal plastic silos to prevent the leachate
  


11   contaminating the aquifer.
  


12          Q.   Was that a concern of yours?
  


13          A.   And the other one is the above named people
  


14   express concern for existing silage, so neither one of those
  


15   paraphrase or memorialize my concerns about the volume of
  


16   silage leachate, so the answer is no.
  


17          Q.   But you had concern regarding -- is there a
  


18   difference between a concern regarding storage of silage on
  


19   bare ground and a calculation for the volume of the leachate
  


20   and runoff from that?
  


21          A.   Well, if you -- I guess we need to put this in
  


22   the time frame that it occurred.  At the time frame that I
  


23   wrote the public comment, the agency or the applicant was
  


24   proposing to store the silage on bare ground.
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 1          Q.   Correct, that's my question.
  


 2          A.   Incidentally, the silage is stored on concrete.
  


 3          Q.   That wasn't my question.  The question -- I'm
  


 4   trying to make the record clear, so the question was at the
  


 5   time of the public comment, you expressed concern with regard
  


 6   to the application, not considering the leachate from the
  


 7   silage storage as part of the calculation because it was
  


 8   being stored on bare ground, yes or no?
  


 9          A.   It's not just because it was stored on bare
  


10   ground so the answer is no.
  


11          Q.   Not because just because, but that was a factor?
  


12          A.   You're picking the questions.
  


13          Q.   That was a factor?
  


14          A.   Right, I know.  That's what I'm trying to answer
  


15   them.  The issue was that there was not an explanation of the
  


16   volume that would be generated, that's all I expressed in my
  


17   public comments.  I didn't express it as whether or not I
  


18   guess surface and groundwater but the problem was the volume.
  


19   I could clarify that answer.
  


20          Q.   Ultimately, the permittee voluntarily poured a
  


21   significant concrete pad for the purpose of storing and
  


22   directing the runoff from -- and leachate from that silage
  


23   storage; isn't that correct?
  


24          A.   I do not believe it's a significant size
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 1   considering the size of the dairy.  I've seen dairies of that
  


 2   size have silage concrete lines, silage storage areas of
  


 3   17 acres.
  


 4          Q.   Do you know how big --
  


 5          A.   You know, if I can't answer the question --
  


 6          Q.   But, excuse me, do you know how large the --
  


 7               MR. MARSHALL:  Can we have a --
  


 8               THE WITNESS:  Maybe a break.
  


 9               MR. MARSHALL:  It seems that you're asking a
  


10   question and you're not allowing her to answer if she's not
  


11   giving you the answer that you want, at the same time --
  


12               MS. FAIRBANK:  My problem is that Ms. Martin
  


13   tends to decide to go ahead and run.  And so for the purpose
  


14   of trying to move things along, I'm trying to keep the
  


15   testimony limited to the question that's being asked.
  


16               MR. MARSHALL:  Please phrase your questions in a
  


17   way that either she can answer directly or let her answer in
  


18   the manner that -- that she feels she's giving you and the
  


19   Commission the best information possible.  It could run a
  


20   little easier.
  


21          Q.   (BY MS. FAIRBANK:)  Do you know how large the
  


22   concrete pad that's located at Smith Valley Dairy?
  


23          A.   No, only other than the size that's shown on the
  


24   aerial photograph.
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 1          Q.   So you have no -- you have no indication or no
  


 2   personal knowledge of how large it is?
  


 3          A.   Well, sure I do.  I mean, are you just comparing
  


 4   it to the size of the surface impoundment.  The two surface
  


 5   impoundments together -- where is this?
  


 6          Q.   Can you tell me how many square feet?
  


 7          A.   The surface -- I'm going to try to finish my
  


 8   answer.  I am an expert witness, and I am going to try to
  


 9   finish my answer.
  


10          Q.   But my question is do you know --
  


11          A.   Yes, you can --
  


12          Q.   But --
  


13          A.   -- compare the size of the white thing right
  


14   there to the size of the lagoons.  We know the size of the
  


15   lagoons are about five acres each, that's about ten acres in
  


16   size, and we know that that white concrete thing is either
  


17   comparable or less than ten acres in size by just visual
  


18   comparison.
  


19          Q.   But you haven't physically been out to the site
  


20   to look at it?
  


21               MR. MARSHALL:  The question has been asked and
  


22   answered.
  


23          Q.   (BY MS. FAIRBANK:)  I'm asking about the
  


24   concrete.
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 1          A.   I haven't been physically on the site to measure
  


 2   their concrete.
  


 3          Q.   Now, the permit as approved is not a discharge
  


 4   permit for the purpose of discharging to water of the U.S.?
  


 5               MR. MARSHALL:  Can I object?
  


 6          Q.   (BY MS. FAIRBANK:)  Is it?
  


 7               THE REPORTER:  What was that last part?
  


 8               MS. FAIRBANK:  Water of U.S.
  


 9               MR. MARSHALL:  She finished with a question.
  


10               THE WITNESS:  Am I saying that this is a federal
  


11   discharge permit, that is not the way it's been portrayed
  


12   thus far today.
  


13          Q.   (BY MS. FAIRBANK:)  If you look at page nine --
  


14   if you look at page 11 of Exhibit 26, Appellant's Exhibit 26,
  


15   your written comments?
  


16          A.   Okay.
  


17          Q.   And you expressed concern with regards to
  


18   discharge of waters or discharge from the permittee to
  


19   wilderness area in Artesia Lake; is that correct?
  


20          A.   Yes.
  


21          Q.   And based upon the final permission as drafted,
  


22   that permit does not permit discharge to waters of Artesia
  


23   Lake or the wilderness area absence an act of God or unusual
  


24   storm events?
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 1               MR. MARSHALL:  I'm going to object to that
  


 2   characterization.  I think you mean beyond the 25-year,
  


 3   24-hour storm.
  


 4          Q.   (BY MS. FAIRBANK:)  I'm asking her if there's --
  


 5   that it doesn't permit discharge beyond a certain level of a
  


 6   significant storm event as you understand it?
  


 7          A.   That was a long question.  Can we clarify the
  


 8   first part of your question.  You asked about the permit.  I
  


 9   think you said the draft permit.  Are you going to ask me
  


10   questions about the signed permit or the draft permit?
  


11          Q.   (BY MS. FAIRBANK:)  And if I mentioned the draft
  


12   permit, that was a mistake on my part.  I was meaning to
  


13   refer to the issued permit.
  


14          A.   Okay.  And you want to know if it allows for
  


15   discharge?
  


16          Q.   Well, my question is does it allow -- does the
  


17   permit -- permit, that does not sound right.  Does the permit
  


18   allow discharge for an event less than a waters that -- or a
  


19   storm event that exceeded a 24-hour, 25-year storm event?
  


20          A.   Okay.  Well, the language of the discharge is on
  


21   page two and section A.2.2 and A.2.1, and the state permit
  


22   allows for discharging.  It says discharge manure and process
  


23   wastewater to land application areas in accordance with the
  


24   NMP and then discharge manure process wastewater in response
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 1   to storm events or chronic rainfall events that exceed the
  


 2   25-year, 24-hour storm design provided that the production
  


 3   area is operated, blah, blah.
  


 4               So there's two discharges, to be answering your
  


 5   question.  Whether or not you can -- the one about the
  


 6   rainfall, I mean, the permit is what it is, okay.
  


 7          Q.   And prior to the issuance of the final permit,
  


 8   did you have concerns with regard to the number and location
  


 9   of monitoring wells?
  


10          A.   Yes, I did.
  


11          Q.   And in response to your concerns, as well as
  


12   other concern, perhaps did an additional monitoring well
  


13   ultimately be placed and included in the permit?
  


14          A.   It was a monitoring well number four in the
  


15   southwest corner, but I'm afraid that it's already showing
  


16   groundwater concentrations three times the value of the
  


17   baseline under the impoundment.
  


18          Q.   That wasn't the question.
  


19          A.   So I'm not sure it's a good --
  


20          Q.   That wasn't my question.  My question was was a
  


21   fourth monitoring well included in the final permit
  


22   subsequent to the public comment, including your public
  


23   comment expressing concern regarding the number of monitoring
  


24   wells?
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 1          A.   Okay.  You said subsequent, after the public
  


 2   comment period, was a fourth well, yes, that's true.
  


 3          Q.   One of the concerns you testified to is the lack
  


 4   of an area for solid sludge removal.  Is that a correct
  


 5   representation of one of your concerns with respect to the
  


 6   permit?
  


 7          A.   I don't think I described it as a lack of an
  


 8   area.  It's a lack of a design element.
  


 9          Q.   And is that design element specified in the NCRS
  


10   or WTS standards to your knowledge?
  


11          A.   The conservation practice standard 313 recommends
  


12   that you design for the safe removal of solids.  It doesn't
  


13   dictate a particular method of doing it, but it does say you
  


14   should.
  


15          Q.   Do you know whether or not or, excuse me, let me
  


16   rephrase the question.  Do you have personal knowledge as to
  


17   whether or not a scale is located on the Smith Valley Ranch
  


18   that's sufficient to measuring the weight of wet manure?
  


19          A.   There was nothing in the applicant permit
  


20   application that suggested that they did.
  


21          Q.   So that was no?
  


22          A.   That's the only information I would have.
  


23          Q.   That was a no, you don't have personal knowledge
  


24   as to whether or not they do?
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 1          A.   The only personal knowledge I have is that
  


 2   there's no knowledge.
  


 3          Q.   Nothing further at this time.
  


 4                         CROSS-EXAMINATION
  


 5   BY MR. JOHNSTON:
  


 6          Q.   Good afternoon, Ms. Martin.  My name is Brad
  


 7   Johnston.  I scooted around the side of the table so I could
  


 8   actually see you.
  


 9               Have you ever in your professional experience
  


10   designed a dairy?
  


11          A.   No, I have not.
  


12          Q.   Have you ever in your professional career
  


13   designed a CAFO?
  


14          A.   No, I have not.
  


15          Q.   Have you ever worked with an applicant as an
  


16   engineer to seek a CAFO permit?
  


17          A.   No, it's not a service I offer.
  


18          Q.   And you don't offer that service to those seeking
  


19   CAFO's because you're personally opposed to confined animal
  


20   feeding operations; isn't that right?
  


21          A.   No, I'm not personally opposed to CAFO's.  I
  


22   don't do that type of --
  


23          Q.   Thank you, Ms. Martin.  You answered my question.
  


24          A.   All right.  It's not because --
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 1          Q.   So you never testified on behalf of an applicant
  


 2   who sought a CAFO?
  


 3          A.   Correct.
  


 4          Q.   Have you ever reviewed a CAFO application in
  


 5   which you did not find any deficiencies?
  


 6          A.   I have reviewed some CAFO permit applications
  


 7   that had very few --
  


 8          Q.   No, my question was have you reviewed any CAFO
  


 9   applications in which you did not find any deficiencies?
  


10               MR. MARSHALL:  He interrupted her, and she's
  


11   trying to answer the question.
  


12               CHAIRMAN GANS:  I think it was a yes, no answer.
  


13               MR. MARSHALL:  No, that is -- you can answer that
  


14   question in multiple ways if you want to say, but she's
  


15   trying to explain what his answer is to the question now.
  


16               MR. JOHNSTON:  I'll rephrase the question.
  


17          Q.   Ms. Martin, have you reviewed any CAFO
  


18   applications in which you did not find any deficiencies in
  


19   the application?
  


20          A.   I believe I have.
  


21          Q.   How many?
  


22          A.   Very few.
  


23          Q.   Very few.  Out of the 200 that you reviewed, a
  


24   very few of them were deficiency free?
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 1          A.   Correct.
  


 2          Q.   So are we talking 195 of the 200 applications you
  


 3   reviewed were deficient?
  


 4               MR. MARSHALL:  Your Honor, I'm sorry, we've
  


 5   already gotten the point here.  I consider this to be
  


 6   badgering rather than seeking actual use.
  


 7          Q.   (BY MR. JOHNSTON:)  What's your best estimate on
  


 8   the very few number of applications that had no deficiencies,
  


 9   less than ten, less than five?  Give me your best estimate.
  


10          A.   I've been asked this question before and the
  


11   deficiencies are not the same across the board.  It depends
  


12   on what's required by the regulation.
  


13          Q.   I appreciate that, Ms. Martin, but --
  


14          A.   Something required by the regulations they are
  


15   not in the permit application.  Then there's a deficiency and
  


16   it's been a high percentage of the permit applications that
  


17   I've looked at that have had deficiencies, it's true.
  


18          Q.   Ms. Martin, I appreciate that commentary that you
  


19   just offered to the panel, but I need you to listen to my
  


20   question or it's going to take a long time for me to get
  


21   through my cross-examination, and I would ask that you just
  


22   simply answer the question that I ask.  What's your best
  


23   estimate of the number of applications you've reviewed that
  


24   had no deficiencies?
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 1          A.   I would say just a few, maybe one or two.
  


 2          Q.   So 198 out of the 200 CAFO applications you
  


 3   reviewed were deficient in your expert opinion?
  


 4          A.   Probably at this point in time, it would be more
  


 5   -- I reviewed over 150, probably over 200, so if you want to
  


 6   be specific, it would be 198.
  


 7          Q.   I think that's what I just said.
  


 8          A.   I'm sorry, it's getting late.
  


 9          Q.   Have you reviewed any CAFO permits in which you
  


10   didn't find a deficiency?
  


11          A.   CAFO permits?  To tell you the truth, this is one
  


12   of the first times I've seen these types of --
  


13          Q.   Ms. Martin --
  


14          A.   Errors in a permit, so --
  


15          Q.   Ms. Martin?
  


16          A.   This would be one of the first times --
  


17          Q.   That you've seen a deficiency in a CAFO permit?
  


18   My question is have you ever reviewed a CAFO permit and found
  


19   no deficiencies in the permit?
  


20          A.   And I do need to qualify my answer because a lot
  


21   of states, their permit appeal process is not limited to the
  


22   permit.  It's -- it's based on the permit application and
  


23   whether or not that permit application is complete and,
  


24   therefore, the appeals that I work on are whether or not the
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 1   agency was -- should have issued a permit on an incomplete
  


 2   application.
  


 3               So I would say 99 percent of my technical review
  


 4   is not on the permit language itself, it's on the adequacy of
  


 5   the permit application in order to trigger a permit to be
  


 6   issued.
  


 7          Q.   So your professional experience is not on the
  


 8   permit itself, it's on the application, that's your
  


 9   expertise?
  


10          A.   My permit expertise comes from my work experience
  


11   with the state on how permits are written.
  


12          Q.   Now, let's go back and see if I can actually get
  


13   an answer to the question I asked you.  Have you ever
  


14   reviewed a CAFO permit and found no deficiencies in the
  


15   permit?
  


16          A.   In the permit itself, sure.
  


17          Q.   On how many occasions?
  


18          A.   Well, again, I'm going to clarify this.  In the
  


19   State of Indiana, it's a permit by rule so there's really not
  


20   like an individual permit for each facility.  In other
  


21   states, there's a general permit which is issued in a
  


22   separate public process so it's the same exact permit
  


23   language for every single facility that issues an NOI.
  


24               So I guess what I would like to talk about is
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 1   just the individual permits that I have reviewed and in that
  


 2   respect, I've probably reviewed about a dozen individual
  


 3   permits generated by a state agency.  The vast majority of
  


 4   the permit applications that I work on are under a notice of
  


 5   intent to operate under a general permit or permit by rule
  


 6   where the permit is actually in the regulations.
  


 7               So in that respect, it's not for me to find a
  


 8   deficiency in the general permit.  It is what it is.  I can't
  


 9   find a deficiency in a permit by rule because that's a
  


10   legislatively approved document.  The only time I can find a
  


11   deficiency in a permit is if it's an individual permit.
  


12          Q.   Okay.  And in those instances, have you ever
  


13   found no deficiencies?
  


14          A.   I have found deficiencies in many of those,
  


15   probably --
  


16          Q.   That's not my question.  If you found --
  


17          A.   One of them I didn't.
  


18          Q.   One?
  


19          A.   Well, it's 18 years and there's only 12 of them
  


20   and a vast majority of my work has been with general permits.
  


21          Q.   I think -- yeah, that's -- I think that's my
  


22   point, Ms. Martin.  In 18 years, you've only seen two
  


23   applications that weren't deficient, and you only saw one
  


24   permit that wasn't deficient.  It's quite a track record.  I
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 1   guess the engineers around the country don't know what they
  


 2   are doing.
  


 3               MR. MARSHALL:  I object.
  


 4          Q.   (BY MR. JOHNSTON:)  Would you agree with me, Ms.
  


 5   Martin, that the NDEP has discretion in issuing this permit
  


 6   and the language they employ in issuing this permit?
  


 7          A.   The discretion is limited by the regulations and
  


 8   the statutes.
  


 9          Q.   Right, so as long as they don't violate the
  


10   statutes of the regulation and they operate within that
  


11   regulatory framework and the statutory framework, their
  


12   decision stands?
  


13               MR. MARSHALL:  I'm going to object that it calls
  


14   for a question of the law.  It's a legal question.
  


15          Q.   (BY MR. JOHNSTON:)  And you're not competent to
  


16   give such an opinion, are you, Ms. Martin?
  


17               MR. MARSHALL:  I'm going to object to the
  


18   question.  She was not characterized as the legal witness and
  


19   so if you want to ask -- object to questions asking her to
  


20   make comments on areas that she's not -- didn't testify to
  


21   and is not qualified.
  


22               MR. JOHNSTON:  I will rephrase the question.
  


23          Q.   You don't have an opinion, do you, Ms. Martin, as
  


24   to whether or not NDEP abused its discretion in issuing this
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 1   permit, do you?
  


 2          A.   I do, actually.
  


 3          Q.   Where is that referenced?  You only state that
  


 4   you think they could have done things a little bit
  


 5   differently or they could have worded things a little
  


 6   differently.  You have no opinion that they actually went
  


 7   outside the regulatory framework because that would be a
  


 8   legal opinion that your counsel just indicated that you can't
  


 9   provide.
  


10          A.   Chairman, maybe it's time for a little break.  I
  


11   need to use the restroom.
  


12               MR. MARSHALL:  Why don't you answer the question,
  


13   and we can take a break.
  


14               THE WITNESS:  I couldn't find a question in
  


15   there, to tell you the truth.
  


16               MR. JOHNSTON:  We can take a break now,
  


17   Mr. Chairman.
  


18               CHAIRMAN GANS:  Ten minutes, be back here at
  


19   3:30.
  


20               (Whereupon, a brief recess was taken.)
  


21               CHAIRMAN GANS:  It's about 3:35.  We can
  


22   reconvene.
  


23               John, I have a comment.  I have a tendency to be
  


24   pretty lenient with witnesses now and then, but we're getting
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 1   to the point I believe personally some of these questions are
  


 2   yes and no answers, and I would prefer to get going on this
  


 3   stuff.  Between badgering and clarification and all of that,
  


 4   we don't need that right now.  We're never going to get done,
  


 5   so I would appreciate if you direct your witnesses to answer
  


 6   these questions, answer it yes or no.  If you have to have
  


 7   some clarification, then okay.
  


 8               MR. MARSHALL:  Thank you.
  


 9               CHAIRMAN GANS:  But keep it going.
  


10               MR. MARSHALL:  Understood.
  


11               MR. JOHNSTON:  Thank you, Mr. Chairman.  May I
  


12   proceed?
  


13               CHAIRMAN GANS:  Yes, you may.
  


14          Q.   (BY MR. JOHNSTON:)  Ms. Martin, Save Our Smith
  


15   Valley in its brief to the panel made a statement that CAFO's
  


16   pose a risk not only to surface and groundwater but also to
  


17   the social fabric of rural communities.  Do you share that
  


18   view?
  


19          A.   I have not opined on that, so I would say the
  


20   answer is no.  The first part yes.  The second part no.
  


21          Q.   Now, you testified over I believe a concern about
  


22   manure being removed from the Smith Valley Dairy to other
  


23   property, do you recall that?
  


24          A.   Yes.
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 1          Q.   That already occurs in southern Lyon County, does
  


 2   it not, where manure from other dairies, feed lots and that
  


 3   is spread across existing ag fields?
  


 4          A.   I did not look at the nutrient management plan,
  


 5   but I know there's two dairies.  I don't know the answer to
  


 6   that.
  


 7          Q.   You don't know -- this is not -- you don't know
  


 8   one way or the other whether this will be a new practice in
  


 9   southern Lyon County?
  


10          A.   Correct.
  


11          Q.   Now, if you could look at Exhibit 26 in the
  


12   appellant's documents and Exhibit 26 is your written comments
  


13   and in particular, if you could turn to page 12 of
  


14   Exhibit 26, and in particular on page 12, the paragraph that
  


15   states there is no reason for NDEP, underneath figure one, do
  


16   you see where I'm at?
  


17          A.   Yes, I do.
  


18          Q.   You say in the last sentence of that paragraph,
  


19   "The proposed permit language appears to mimic antiquated
  


20   federal language rather than use state authority to prohibit
  


21   discharge so the permit will be protective of Nevada's waters
  


22   in the state"?
  


23          A.   Yes.
  


24          Q.   So the permit that was ultimately issued allows
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 1   the dairy to apply water to ag fields, correct?
  


 2          A.   Yes.
  


 3          Q.   And it allows for a discharge in the event of a
  


 4   25-year storm event; is that right?
  


 5          A.   Yes.
  


 6          Q.   And that's the only discharges that are
  


 7   permitted, correct?
  


 8          A.   Yes.
  


 9          Q.   And Nevada law allows NDEP -- NDEP to allow those
  


10   discharges, does it not?
  


11               MR. MARSHALL:  I'm going to object.  That calls
  


12   for a legal conclusion.
  


13               CHAIRMAN GANS:  Sustained, rephrase your
  


14   question.
  


15          Q.   (BY MR. JOHNSTON:)  All right.  Your position is
  


16   the State could use its authority to deny those permitted
  


17   discharges, right, that was your position?
  


18          A.   Specifically, the discharge to waters of the
  


19   state, not the land application.
  


20          Q.   Okay.
  


21          A.   When I wrote this paragraph, I was focused on the
  


22   weir.
  


23          Q.   That's part of the application that allows
  


24   discharge in the event of a 25-year storm event, correct?
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 1          A.   That's what -- I'm going to say that permit says
  


 2   that, but my concern was based on the weir itself that it
  


 3   could allow other discharges.  Other discharges could occur
  


 4   over a weir.  It's not open.
  


 5          Q.   So you don't have a concern over the -- what the
  


 6   permit allows in terms of discharge in a 25-year rain event?
  


 7          A.   I --
  


 8               MR. MARSHALL:  I'm going to object.  That
  


 9   mischaracterizes her testimony.
  


10               MR. JOHNSTON:  I'm not trying to mischaracterize.
  


11   I'm asking the question.
  


12               MR. MARSHALL:  Hopefully you're not trying to
  


13   mischaracterize.
  


14               CHAIRMAN GANS:  He's asking her to clarify.
  


15               THE WITNESS:  I am concerned about the discharge
  


16   during the 25-year 24-hour storm event.
  


17          Q.   (BY MR. JOHNSTON:)  But that's something that the
  


18   state can permit; isn't that correct?
  


19          A.   That's something they can permit, yes.
  


20          Q.   Thank you.  Now, on the next page, page 13, your
  


21   written comments, I think we had some alarm over definitions
  


22   included in the permit regarding sewage sludge, do you see in
  


23   the middle of page?
  


24          A.   Yes.
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 1          Q.   But the permit does not allow the discharge of
  


 2   sewage sludge, does it?  It was just a definition included in
  


 3   the back of the permit?
  


 4          A.   Correct.
  


 5          Q.   Now, you were shown something from Google Maps to
  


 6   show elevation at the dairy site.  Google Maps is not
  


 7   something to use to measure elevation as a professional
  


 8   engineer, is it?
  


 9          A.   It wasn't Google Map.  It was Google Earth.
  


10          Q.   Okay, Google Earth.  You don't use Google Earth
  


11   as a civil engineer to map out elevation, do you?
  


12          A.   The opportunity to be on the site would be best.
  


13          Q.   So the answer to my question would be no?
  


14          A.   I use it for demonstrative purposes all of the
  


15   time.  If you are actually designing a facility, then the
  


16   answer would be no.  You should do an onsite survey.
  


17          Q.   And that's, in fact, what the engineer did in
  


18   this case; isn't that correct?
  


19          A.   I believe they did, yes, for the facility itself.
  


20   My information was for outside the facility as well.
  


21          Q.   Now, you talked about the depth of the treatment
  


22   pond, do you recall that?
  


23          A.   Yes.
  


24          Q.   Now, they were not excavated to their depth, were
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 1   they?  They were partially excavated and then built up with
  


 2   berms around; isn't that right?
  


 3          A.   That's true.
  


 4          Q.   So when you say these ponds are 14 feet deep, it
  


 5   wasn't 14 feet from the original grade, was it?
  


 6          A.   You would have to look at the cross sections
  


 7   because depending on which way we were looking, but I would
  


 8   say no.
  


 9          Q.   And you didn't look at those cross sections
  


10   during your direct testimony, did you?
  


11          A.   We did not talk about the cross sections,
  


12   correct.
  


13          Q.   Now, if you look at NDEP Exhibit 22, and this is
  


14   the rather -- I'm sorry, I think I mean Appellant's 22.  I'm
  


15   sorry.  It's Exhibit 24, my apologies, and this was
  


16   Mr. Marshall asked you questions on it, and there was in
  


17   about the middle of the exhibit the engineer's narrative, do
  


18   you recall that?
  


19               MR. MARSHALL:  That's not 24.
  


20               MS. PRATT:  It's defendant's.
  


21          Q.   (BY MR. JOHNSTON:)  I'm sorry, it's Defendant's
  


22   Exhibit 24, and Mr. Marshall asked you questions about it.
  


23   It's Smith Valley Dairy application for Nevada CAFO
  


24   groundwater discharge permit.  And then if we go, as
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 1   Mr. Marshall directed you, about 20 pages into that, you have
  


 2   the engineer's narrative, and Mr. Marshall had asked you
  


 3   questions about that.  Can you get to that page for me,
  


 4   please.
  


 5          A.   I am finding the engineer's narrative in the
  


 6   NDEP's.
  


 7          Q.   Right.
  


 8          A.   I thought you said appellant's.
  


 9               CHAIRMAN GANS:  He did at first.
  


10               MR. JOHNSTON:  I did originally.
  


11               THE WITNESS:  I'm in 24 NDEP and at the
  


12   engineer's narrative and you had a question or not?
  


13          Q.   (BY MR. JOHNSTON:)  I do.  If you could look to
  


14   page two of that top paragraph.
  


15          A.   Okay.
  


16          Q.   And the paragraph says the soil was bored in 15
  


17   locations around the proposed facility and ground level --
  


18   groundwater levels were determined.  The test pit boring logs
  


19   from the location of the pond is attached a minimum two feet
  


20   setback from the pond bottoms has been maintained in the
  


21   design standard.  Further protection of the groundwater will
  


22   be accomplished through the use of the 60 ML high density
  


23   polyethylene liner and the storage ponds coupled with a leak
  


24   detection system.  Do you see that?
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 1          A.   Yes.
  


 2          Q.   So the engineers did take into account the
  


 3   groundwater issue when they designed these storage ponds, did
  


 4   they not?
  


 5          A.   I wouldn't characterize they took into
  


 6   consideration.  They identified it.
  


 7          Q.   And then they took measures for a two-foot
  


 8   setback polyethylene liner and a detection system, they did
  


 9   three things?
  


10          A.   They are required to have the liner and the leak
  


11   detection system later.  They did not do the leak detection
  


12   system.  They proposed just monitoring wells.
  


13          Q.   So they did --
  


14          A.   The narrative changed.
  


15          Q.   They did do the liner.  They took into account
  


16   the groundwater level and they put in monitoring wells, so
  


17   they addressed the groundwater issue in their professional
  


18   judgment?
  


19          A.   In their professional judgment, you're correct.
  


20          Q.   Now, you had talked about storm water run-on from
  


21   adjacent properties, do you recall that?
  


22          A.   Yes.
  


23          Q.   Now, if you look down at the third paragraph of
  


24   this engineer's narrative, it says "Run-on from adjacent land
                 CAPITOL REPORTERS (775)882-5322


204







 1   will not be a concern.  Surrounding topography is gently
  


 2   sloped and will be farmed.  The entire production facility
  


 3   will be surrounded by a two-foot raised perimeter farm road
  


 4   that will prevent any irrigation water or run-on from
  


 5   entering the production area."  Do you see that?
  


 6          A.   Yes, I do.
  


 7          Q.   So the engineer addressed and considered in their
  


 8   professional judgment the run-on issue, did they not?
  


 9          A.   In their design but in the implementation, maybe
  


10   it did not carry through.
  


11          Q.   There's not --
  


12          A.   In the picture.
  


13          Q.   Isn't that the farm road?
  


14          A.   Huh?
  


15          Q.   Is the farm road not built?
  


16          A.   The pictures show runoff from the east.
  


17          Q.   Onto the property?
  


18          A.   I thought so, yeah.
  


19          Q.   I don't recall that testimony.  Now, you took
  


20   issue -- now, if you look at the permit itself, which is
  


21   Exhibit 2, and in particular Exhibit 2 is the actual permit.
  


22   Are you there, Ms. Martin?
  


23          A.   Yes.
  


24          Q.   If you could look at page seven, you took issue
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 1   with the flow rate that was identified in this permit of the
  


 2   0.80 million gallons per day, did you not?
  


 3          A.   I did.
  


 4          Q.   And you said, well, that exceeds the operation of
  


 5   the dairy, right?
  


 6          A.   I did.
  


 7          Q.   But this discharge permit and the flow rate
  


 8   that's permitted has to take into account the 25-year storm
  


 9   event for which discharge is allowed, doesn't it?
  


10          A.   I disagree.
  


11          Q.   Well, if you have a permitted discharge in the
  


12   event of a 25-year storm event, the permitted flow rate has
  


13   to take into account not only the operations of the dairy but
  


14   also the storm event which allows the dairy to discharge
  


15   water?
  


16          A.   You're mistaken.
  


17          Q.   Okay.
  


18          A.   This is an internal monitoring report.  It's not
  


19   a discharge off the property.
  


20          Q.   Oh, I looked at discharge limitations above that
  


21   and interpreted it differently, so maybe NDEP will clarify it
  


22   for us.  Are you aware of any legal prohibition that denies
  


23   NDEP the ability to use 30-day averages for measurement?
  


24          A.   There's a double negative in there.
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 1          Q.   Would you like me to rephrase it?
  


 2          A.   Yes, to one negative.
  


 3          Q.   You took issue about the fact that the permit
  


 4   permits the use of 30-day averages, do you recall that?
  


 5          A.   I didn't have an issue with 30 days.  I wanted it
  


 6   to be a rolling average, so just --
  


 7          Q.   There's no legal requirement that mandates NDEP
  


 8   to use a rolling average as you suggest?
  


 9          A.   That would be guidance from EPA on NDS permits
  


10   where that would come from.
  


11          Q.   That would be guidance but not a legal
  


12   requirement?
  


13          A.   It would probably be a legal requirement under
  


14   NDS permit.
  


15          Q.   Are you offering a legal conclusion now?
  


16               MR. MARSHALL:  You're asking the question.
  


17               MR. JOHNSTON:  I'm asking.
  


18               THE WITNESS:  And my --
  


19          Q.   (BY MR. JOHNSTON:)  You're not authorized to
  


20   offer legal opinions, are you?  You don't have a law degree.
  


21   You aren't admitted to practice law in the State of Nevada.
  


22   You're here as civil a engineer?
  


23               Your Honor, when it suits their need, they attach
  


24   it asking for a legal conclusion.  When it suits their need,
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 1   they are willing to provide the legal conclusion to help her
  


 2   testimony.  They can't have it both ways.  I'll move on.
  


 3               CHAIRMAN GANS:  Okay.  Sustained.
  


 4          Q.   (BY MR. JOHNSTON:)  Have you ever been
  


 5   responsible for enforcing the terms of a CAFO permit?
  


 6          A.   I have not.
  


 7          Q.   Have you ever worked with an operator to comply
  


 8   or permittee to comply with a CAFO permit?
  


 9          A.   I have worked with one CAFO operator on some
  


10   compliance issues related to a permit in Oklahoma.
  


11          Q.   So one occasion?
  


12          A.   Right, it's not a service I offer but at that
  


13   time, I was -- it was somebody asked a friend of a friend to
  


14   help them, so I did.
  


15          Q.   So complying with a CAFO permit is not a service
  


16   you provide?
  


17          A.   Part of that has to do with my PE.  I cannot
  


18   solicit work outside of New Mexico and Oklahoma, so that
  


19   particular person was in Oklahoma so I could do it.
  


20          Q.   So where you are licensed, you don't offer the
  


21   service of helping people comply with a CAFO in Oklahoma and
  


22   New Mexico?
  


23          A.   It depends if it would be engineering work.  I
  


24   assume if it would be nutri-management planning, that would
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 1   be outside the scope of providing engineering services so I
  


 2   could do that, I suppose.
  


 3          Q.   Do you do it?
  


 4          A.   I do not.
  


 5          Q.   Now, you had -- you provided testimony despite
  


 6   your lack of experience in enforcing CAFO permits or lack of
  


 7   experience in helping people comply with them, about
  


 8   enforcement because of what you characterize as big
  


 9   standards, do you recall that?
  


10          A.   I recall talking about big standards, yes, the
  


11   rest of what you said is your opinion.
  


12          Q.   But this permit gives NDEP the prerogative to
  


13   reopen the permit, correct?
  


14               MR. MARSHALL:  I'm going to object.  The permit
  


15   says what the permit says.
  


16               MR. JOHNSTON:  Well, she reviewed it, and she's
  


17   testifying on what --
  


18               CHAIRMAN GANS:  Do you know?
  


19          Q.   (BY MR. JOHNSTON:)  Do you know?
  


20          A.   If -- yes, a permit can be reopened but not
  


21   casually, all right.
  


22          Q.   Now, the prerogative to reopen is specified on
  


23   page 23 of the permit under A13, prerogative to reopen.  The
  


24   permit may be reopened, additional limits imposed if it is
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 1   determined that the discharge causing a violation of ambient
  


 2   water quality standards of the State of Nevada.  Do you see
  


 3   that?
  


 4          A.   I see what you just read, correct.  It's on page
  


 5   23, item A13.
  


 6          Q.   So if NDEP finds any problems in the future, it
  


 7   has the ability to reopen this permit, address additional
  


 8   limitations and work with the permittee on any issues that
  


 9   NDEP identifies, correct?
  


10          A.   This question, which is of course more specific,
  


11   they are allowed to reopen the permit if it meets this very
  


12   specific criteria.  Whereas, early, you have asked me any
  


13   time, and I disagree.  They can reopen it any time.
  


14          Q.   Okay.  So but there is the opportunity to reopen
  


15   the permit under these circumstances, correct?
  


16          A.   They can reopen the permit if there is a
  


17   discharge that causes the violation of water quality
  


18   standards.
  


19          Q.   And that's --
  


20          A.   That's what this allows.
  


21          Q.   And that's when the permit would need to be
  


22   reopened, right?
  


23          A.   Not necessarily.
  


24          Q.   You testified you charge a flat feet of $750.  Is
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 1   that for the entire engagement or per day?
  


 2          A.   That is a fee I established a long time ago when
  


 3   I had a really poor client, and it includes my technical
  


 4   evaluation, reading all of the rules and regs, looking at all
  


 5   of the permit applications, coming up with a list of
  


 6   technical deficiencies and sometimes testifying at the
  


 7   hearing, the whole kit and caboodle.
  


 8          Q.   To answer my question --
  


 9          A.   Plus expenses of -- well, actually they would pay
  


10   my hotel and travel but as far as my engineering fees, 750
  


11   flat fee.
  


12          Q.   For the entire engagement?
  


13          A.   For the entire engagement.
  


14          Q.   Do you charge any other fees?  You said that's
  


15   for your professional engineering services.  Is there any
  


16   other fee you charge?
  


17          A.   For this particular service of reviewing a permit
  


18   application, it's been $750.  Sometimes I charge, again, for
  


19   the hearing.  Sometimes circumstances, it's been a long time
  


20   required, more effort.
  


21          Q.   So your fee to Save Our Smith Valley in this case
  


22   was $750 plus expenses?
  


23          A.   I do not believe I testified that I gave them a
  


24   fee, but that is my typical fee.
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 1          Q.   Are you doing this for free?
  


 2          A.   I am not charging them a fee.
  


 3               MR. JOHNSTON:  I have nothing further at this
  


 4   point in time.  Thank you.
  


 5               CHAIRMAN GANS:  Thank you.
  


 6               John, before we go any further, I would like to
  


 7   give the Commissioners the opportunity, if they have
  


 8   particular questions of this witness.
  


 9               COMMISSIONER PORTA:  I do not.
  


10               COMMISSIONER TURNER:  I have no questions either.
  


11               MR. MARSHALL:  I have no redirect.
  


12               CHAIRMAN GANS:  Okay.  Then this witness is
  


13   dismissed for right now.
  


14               THE WITNESS:  And I'm putting this signed version
  


15   of Exhibit 2.
  


16               CHAIRMAN GANS:  That's what we're doing also.
  


17               THE WITNESS:  Just so -- but I'm taking my copy
  


18   with me.  I don't want there to be any confusion.
  


19               (Witness excused.)
  


20               MR. MARSHALL:  I would like to call Michele Reid.
  


21
  


22
  


23
  


24
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 1                           MICHELE REID,
  


 2               called as a witness on behalf of the
  


 3              Appellant having been first duly sworn,
  


 4              was examined and testified as follows:
  


 5
  


 6                        DIRECT EXAMINATION
  


 7   BY MR. MARSHALL:
  


 8          Q.   Hello, can you identify yourself for the record,
  


 9   please.
  


10          A.   Yes, my name is Michele Reid, M-i-c-h-e-l-e
  


11   R-e-i-d.
  


12          Q.   And what is -- who do you work for?
  


13          A.   I work for the Nevada Division of Environmental
  


14   Protection Bureau of Water Pollution Control.
  


15          Q.   And were you involved in the permitting
  


16   consideration of the Smith Valley Dairy?
  


17          A.   Yes.
  


18          Q.   And can you just generally describe your role in
  


19   that?
  


20          A.   My role as an -- I'm a permit writer, and so my
  


21   role involves reviewing applications when they come in and
  


22   ensure that they meet all of the regulatory requirements,
  


23   drafting a permit, putting it out for public notice and
  


24   addressing any comments from that notice and issuance of the
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 1   permit.
  


 2          Q.   And I'm going to have you turn to Appellant's
  


 3   Exhibit 11A, in the black binder.  Can you identify that
  


 4   document?
  


 5          A.   Yes, it's the preliminary geotechnical
  


 6   investigation report for Smith Valley Dairy Development.
  


 7          Q.   And did you review that in your consideration of
  


 8   issuing the permit and excuse me, yes, issuing the permit?
  


 9          A.   I did read it.
  


10          Q.   Okay.  And look at page six of 20, the last
  


11   paragraph in that page, there's a statement there that says
  


12   excuse me --
  


13          A.   You're fine.
  


14          Q.   "Therefore, seasonal groundwater present water
  


15   table fluctuation should be anticipated at this site."  Were
  


16   you -- do you know whether or not you were provided any
  


17   information about seasonal high groundwater for the Smith
  


18   Valley Dairy?
  


19          A.   I do not make those determinations.  Those are
  


20   determined by a licensed PE.
  


21          Q.   Okay.  And who would have done that in this case?
  


22          A.   That would have been our compliance enforcement
  


23   group, Mark Kaminski.
  


24          Q.   Thank you very much.  I would now like you to --
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 1   we'll stick with this one.  Turn to Exhibit 18A.
  


 2               CHAIRMAN GANS:  This is which one, appellant's?
  


 3               MR. MARSHALL:  Yes.  Forgive me, wrong one.  18,
  


 4   sorry.
  


 5          Q.   Can you describe what this document is?
  


 6          A.   This is an e-mail between myself and a lady that
  


 7   goes by the name Denise Luke.
  


 8          Q.   And do you know who Denise Luke is?
  


 9          A.   Denise Luke is the national representative of a
  


10   group called the Socially Responsible Agricultural Program.
  


11          Q.   And was she at that time working on behalf of --
  


12          A.   I'm sorry, I believe it's the Socially
  


13   Responsible Agricultural Program.
  


14          Q.   Was she working -- do you know whether or not she
  


15   was working with the citizens in Save Our Smith Valley at
  


16   this point?
  


17          A.   I do not.
  


18          Q.   Okay.  And can I ask you to read the second
  


19   paragraph of that -- this is an e-mail from you to her; is
  


20   that correct?
  


21          A.   That is correct.
  


22          Q.   Can you read that second paragraph that starts
  


23   with also.
  


24          A.   "Also, as we discussed because this permit is
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 1   still in draft and the application is not complete, I am not
  


 2   able to provide to you the application form.  Once the permit
  


 3   has gone out for public notice, the file will be open for
  


 4   public review."
  


 5          Q.   Thank you.  And can you then -- can you turn the
  


 6   page.  I'm sorry.  Can you just generally -- what is the
  


 7   second half of this?  There's -- I don't know if you have a
  


 8   copy, blue boxes, tables, can you describe what that is?
  


 9          A.   Sure, the table is a snapshot from our
  


10   construction storm water database.
  


11          Q.   And in particular, it is a snapshot of what?
  


12          A.   It is the snapshot of the Smith Valley Dairy's
  


13   notice of intent for a storm water permit.
  


14          Q.   Okay.  And on page two, it notes a receiving
  


15   water for this permit.  Can you say what that is?
  


16          A.   Artesia Lake.
  


17          Q.   Okay.  Thank you very much.  That's all the
  


18   questions I have.
  


19               Sorry, they may have some.
  


20          A.   That's right.  Those people.
  


21               MR. MARSHALL:  I know you want to get out of
  


22   there.
  


23               MS. FAIRBANK:  I have no questions at this point.
  


24               MR. JOHNSTON:  No questions.
                 CAPITOL REPORTERS (775)882-5322


216







 1               CHAIRMAN GANS:  Commissioners, any questions of
  


 2   the witness?
  


 3               COMMISSIONER PORTA:  I have one.
  


 4                            EXAMINATION
  


 5   BY COMMISSIONER PORTA:
  


 6          Q.   Ms. Reid, in your opinion in drafting this
  


 7   permit, did you follow the regulations as prescribed in
  


 8   Nevada Administrative Code and statutes for the state?
  


 9          A.   Yes, Commissioner, I did.
  


10          Q.   That's it.
  


11               CHAIRMAN GANS:  Mark?
  


12               COMMISSIONER TURNER:  No questions.
  


13               CHAIRMAN GANS:  Okay.  You're excused.  Thank
  


14   you.
  


15               (Witness excused.)
  


16               MR. MARSHALL:  We would now like to call Mark
  


17   Kaminski.
  


18
  


19                          MARK KAMINSKI,
  


20               called as a witness on behalf of the
  


21              Appellant having been first duly sworn,
  


22              was examined and testified as follows:
  


23
  


24
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 1
  


 2                        DIRECT EXAMINATION
  


 3   BY MR. MARSHALL:
  


 4          Q.   Can you state your full name for the record,
  


 5   please?
  


 6          A.   Mark Kaminski, K-a-m-i-n-s-k-i.
  


 7          Q.   And, Mr. Kaminski, can you -- are you a licensed
  


 8   professional engineer?
  


 9          A.   Yes, environmental.
  


10          Q.   And in what state are you licensed?
  


11          A.   Nevada and Arizona.
  


12          Q.   All right.  And can you describe where you work
  


13   now and your general responsibilities?
  


14          A.   Yes, I work for the Nevada Division of
  


15   Environmental Protection Bureau of Water Pollution Control.
  


16   I work in the technical compliance and enforcement branch.  I
  


17   do compliance inspections and permit application reviews and
  


18   technical plans, approvals.
  


19          Q.   Were you involved with the review of the Smith
  


20   Valley Dairy application?
  


21          A.   No, I did a technical review only of the two
  


22   surface impoundments.
  


23          Q.   So not as to other aspects.  So, yes, you did
  


24   review the application as to the surpass impoundments?
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 1          A.   Service impoundments only, correct.
  


 2          Q.   Okay.  And I'm going to have you look at what is
  


 3   now identified as Appellant's Exhibit 9.  Actually -- yes, so
  


 4   this is one that has not been admitted.
  


 5               CHAIRMAN GANS:  We had earlier this morning.
  


 6   It's pending.
  


 7               MR. MARSHALL:  Correct.
  


 8          Q.   Can you take a moment to review that, please.
  


 9          A.   Yes.  Okay.
  


10          Q.   Okay.  Can you describe that document, please.
  


11          A.   Yes, this was prepared by the bureau as
  


12   guidelines for concentrated animal feeding operations.  It
  


13   was later pulled off the internet so it's -- it's a withdrawn
  


14   documentation.
  


15          Q.   So when -- when was it withdrawn?
  


16          A.   That I don't know.
  


17          Q.   And did you help create this?
  


18          A.   Yes.
  


19          Q.   And can you -- why -- actually, let me --
  


20   referring you to -- you don't have a copy but in the black
  


21   binder, exhibit, I believe it's 11.  Sorry, excuse me, it's
  


22   Exhibit 10 in this binder.
  


23               So this document has been admitted?
  


24               CHAIRMAN GANS:  Yes.
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 1               THE WITNESS:  This is the permit guidelines.
  


 2          Q.   (BY MR. MARSHALL:)  Okay.  So can you describe
  


 3   for me what -- what led the division to create WTS 38 --
  


 4   excuse me.  Can you describe what WTS 37 is?
  


 5          A.   WTS 37 is for general surface impoundments in the
  


 6   State of Nevada that are not domestic wastewater treatment
  


 7   facilities.
  


 8          Q.   Okay.  And comparing it to the WTS 38, what's --
  


 9   is this WTS 38 more specific?
  


10          A.   It's -- because it includes the NRCS guidelines.
  


11          Q.   So was that a -- and it's directed to -- it looks
  


12   like from the title, it's directed to CAFO operations?
  


13          A.   Correct, because they are funded through the NRCS
  


14   and so they are guidelines -- WTS 37 are state guidelines.
  


15   The NRCS are federal guidelines.
  


16          Q.   Okay.  And thank you very much.  So when the --
  


17   so you don't know when WTS 38 was withdrawn; is that correct?
  


18          A.   No, I would have to refer to WTS management.  I
  


19   am not a supervisor.
  


20          Q.   And do you know why it was withdrawn?
  


21          A.   No.
  


22          Q.   Were you involved in the creation of this
  


23   document?
  


24          A.   Yes.
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 1          Q.   And, again, why was this creation necessary?
  


 2          A.   Demand from the CAFO's for information on
  


 3   guidelines.
  


 4          Q.   And did this document reflect your professional
  


 5   judgment as to what would be guidelines for CAFO storage pond
  


 6   construction?
  


 7          A.   This is an amalgam of the statement and federal
  


 8   guidelines.
  


 9          Q.   Okay.  So was that -- would you consider this WTS
  


10   38 then to be a description of measure that you feel
  


11   professionally should be followed to ensure compliance with
  


12   state and federal guidelines?
  


13               MS. FAIRBANK:  I'm going to object on the basis
  


14   that we're referencing a particular document.  There's been
  


15   no foundation laid as to this particular document having any
  


16   relevancy to the permit application and the permit issued in
  


17   this particular matter.
  


18               MR. MARSHALL:  This witness is not aware of when
  


19   this document was withdrawn.  We know that it was published,
  


20   the date in which the application was pending and I think --
  


21               MS. FAIRBANK:  That hasn't been introduced.
  


22               CHAIRMAN GANS:  John, this is --
  


23               MR. MARSHALL:  If I may ask more questions as to
  


24   lay a foundation.
                 CAPITOL REPORTERS (775)882-5322


221







 1               CHAIRMAN GANS:  Okay.
  


 2               MR. MARSHALL:  I'll withdraw that question.
  


 3          Q.   When was this document published?
  


 4          A.   August of 2014.
  


 5          Q.   And do you recall when you were conducting your
  


 6   review of the Smith Valley Dairy permit?
  


 7          A.   Yes, my review letter was issued August 14th, and
  


 8   we received the plans I believe August 7th.
  


 9          Q.   Okay.
  


10          A.   So early August.
  


11          Q.   All right.  And are these -- again, are these
  


12   concepts in WTS 38 that you would look for in any application
  


13   or set of drawings to help guide CAFO, safe CAFO pond?
  


14               MS. FAIRBANK:  I'm going to object again.  The
  


15   document -- we're dealing which specific time frame as to
  


16   this particular application and that's a generalization, not
  


17   as to whether or not this particular WTS pertained or was
  


18   utilized as to the Smith Valley Dairy application currently.
  


19               MR. MARSHALL:  I'm not -- I'm not asking him to
  


20   testify as to whether or not this document was in effect at
  


21   the time.  The question, I'm asking a different one than
  


22   she's objecting to which is would he consider the items
  


23   within WTS 38 to be relevant to his consideration of the
  


24   adequacy of an impoundment for a CAFO whether or not it was
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 1   withdrawn or not.
  


 2               MS. FAIRBANK:  And our objection is on the basis
  


 3   that that's a generic speculation and, you know, speculative
  


 4   question.  Just generically one at issue today and in this
  


 5   particular hearing is the specific application and permit as
  


 6   issued.  So whether or not it's a generalization doesn't mean
  


 7   that that's actually what was or was not considered for the
  


 8   purpose of the Smith Valley Dairy permit application and
  


 9   ultimate permit issue.
  


10               CHAIRMAN GANS:  John, you better get at this a
  


11   different way.
  


12               MR. MARSHALL:  Okay.  In fact, I will cease
  


13   questioning on that.
  


14          Q.   So did you -- were you -- did you hear Ms. Reid's
  


15   testimony regarding --
  


16          A.   Uh-huh.
  


17          Q.   -- the -- let me spit these questions out before
  


18   you answer it.  Would you mind answering with a verbal yes or
  


19   no.  It just makes for a better transcript.
  


20          A.   Yes.
  


21          Q.   Thank you.  And her testimony regarding the fact
  


22   that you reviewed the groundwater and adequacy of the
  


23   location of the storage pond, is that -- did you hear that?
  


24          A.   Yes.
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 1          Q.   Okay.  And if I may have you turn to Exhibit 11A,
  


 2   again, which unfortunately is not in the copy so I'm going to
  


 3   give it to you here.  Just are you familiar with this
  


 4   document?
  


 5          A.   Yes.
  


 6          Q.   And did you consider this -- can you identify the
  


 7   document for me?
  


 8          A.   The document is a preliminary geotechnical
  


 9   investigation report for the Smith Valley Dairy Development.
  


10          Q.   And you were considering the adequacy of the
  


11   plans before you, did you consider this document?
  


12          A.   Yes.
  


13          Q.   And do you consider any other document relating
  


14   to groundwater, depth to groundwater or the location --
  


15   specific location of the lagoons?
  


16          A.   Yes, I also asked that question of Michele, and
  


17   we came up with as a minimum depth is 15 feet below ground
  


18   surface for the groundwater.
  


19          Q.   Okay.  So, I guess, I asked -- did you -- was
  


20   there any other monitoring reports or evidence that you
  


21   considered of depth to groundwater other than what's
  


22   contained in this geotech report?
  


23          A.   No, all of the information of underground water
  


24   was provided by the permittee.
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 1          Q.   Okay.  And it says there on the last paragraph,
  


 2   the last sentence regarding seasonal high groundwater.
  


 3          A.   Uh-huh.
  


 4          Q.   Did you inquire of the applicant for any
  


 5   information regarding seasonal high groundwater?
  


 6          A.   No.
  


 7          Q.   Okay.  Thank you very much.  That's all of
  


 8   questions I have.
  


 9               MS. FAIRBANK:  No questions.
  


10               CHAIRMAN GANS:  Brad?
  


11               MR. JOHNSTON:  Very briefly.
  


12                         CROSS-EXAMINATION
  


13   BY MR. JOHNSTON:
  


14          Q.   Is it Mr. Kaminski?
  


15          A.   Kaminski, correct.
  


16          Q.   You said you did a technical review of the
  


17   surface impoundments; is that right?
  


18          A.   Yes.
  


19          Q.   And that's what I call pond, the ponds, right?
  


20          A.   Correct.
  


21          Q.   And you said you issued a review letter?
  


22          A.   Yes.
  


23          Q.   What -- what is the review letter?
  


24          A.   The review letter was issued August 14th.
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 1          Q.   Can you describe what it says?
  


 2          A.   Yeah, I believe I had 14 items addressed in there
  


 3   and specifically about the groundwater separation, it was
  


 4   question number nine, and the permittee responded that they
  


 5   would maintain four foot separation between the high
  


 6   groundwater table and the bottom of the basin.
  


 7          Q.   And so after you use -- so then you received a
  


 8   response from the applicant?
  


 9          A.   Yes.
  


10          Q.   And is there a signoff then that you do or
  


11   someone else does within the department to the pond, the
  


12   surface impoundments?
  


13          A.   When I receive the response, we discuss that with
  


14   the permits branch, and we hand it over, the project to them
  


15   for either their decision or no decision.
  


16          Q.   So you don't make the decision in terms of
  


17   whether to issue the permit?
  


18          A.   Correct.
  


19          Q.   Do you make any recommendation?
  


20          A.   No.
  


21          Q.   And I take it once you reviewed it, you
  


22   identified these points you wanted the applicant to address,
  


23   you were following the procedures set forth in Nevada statute
  


24   and the regulatory Nevada Administrative Code?
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 1          A.   Yes.
  


 2          Q.   And you didn't ignore any regulatory requirements
  


 3   or statutory requirements when you issued this letter and
  


 4   then received the response from the applicant?
  


 5          A.   Right.
  


 6          Q.   I don't have any further questions.
  


 7               CHAIRMAN GANS:  Mr. Porta?
  


 8               COMMISSIONER PORTA:  I don't have anything.
  


 9   Excuse me.
  


10               COMMISSIONER TURNER:  No questions.
  


11               CHAIRMAN GANS:  Okay.
  


12               MR. MARSHALL:  No redirect.
  


13               CHAIRMAN GANS:  Okay.  You're done, Mr. Kaminski.
  


14               THE WITNESS:  Thank you.
  


15               (Witness excused.)
  


16               MR. MARSHALL:  That is the end of our case in
  


17   chief.
  


18               CHAIRMAN GANS:  Okay.  This is a good stopping
  


19   point for us all.  It's 4:15, and I believe we're going to
  


20   try to get out of here by 4:30 at the latest anyway.  We want
  


21   to reconvene tomorrow morning at 8:15.  I've been asked to
  


22   warn you, however, that the doors don't open until 7:55, so
  


23   don't try to get here too early.  We would like to get right
  


24   in the middle of this, again, at 8:15 tomorrow morning.  So
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 1   if you could try to be in place --
  


 2               MS. PRATT:  No, no, no, it will start tomorrow at
  


 3   9:00 a.m.
  


 4               CHAIRMAN GANS:  Tomorrow at 9:00.
  


 5               MS. PRATT:  The agenda says 9:00.
  


 6               CHAIRMAN GANS:  I stand corrected, 9:00 a.m.
  


 7   tomorrow morning here.
  


 8               MR. MARSHALL:  Man, crack that whip.
  


 9               CHAIRMAN GANS:  Okay.  So we're not adjourned,
  


10   are we?
  


11               MS. ARMSTRONG:  I have one more little matter I
  


12   would like to discuss with the Commission at this point.
  


13               CHAIRMAN GANS:  Okay.
  


14               MS. ARMSTRONG:  It will only take a quick minute.
  


15   At this point, we, the Nevada Division of Environmental
  


16   Protection would like to move for summary judgment or if you
  


17   would like to rather call it a directed finding.
  


18               The appellant has the burden of proof here that
  


19   NDEP acted in a manner that was arbitrary or capriciously or
  


20   otherwise abused its discretion.  They have not shown that in
  


21   any way or presented by the testimony or evidence that that
  


22   happened in this manner.
  


23               All that's been testified to is that the permit
  


24   was issued properly and pursuant to law and under federal
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 1   guidelines.  So we just would like to move at this point for
  


 2   a directed verdict for failure of them to -- to present their
  


 3   case and prove their burden of proof.
  


 4               CHAIRMAN GANS:  Okay.  That could be our first
  


 5   order of business.
  


 6               MR. JOHNSTON:  Well, the intervenor would join in
  


 7   that motion as well and add a little bit to that argument,
  


 8   and we can do that tomorrow morning because or we can do it
  


 9   now, at the pleasure of the Chair.
  


10               CHAIRMAN GANS:  I'm just afraid that if we do it
  


11   -- try to do it now, we're not going to get out of here at
  


12   4:30.
  


13               So, John, I'm sorry I cut you off.
  


14               MR. MARSHALL:  No, I was going to say the same
  


15   thing.
  


16               COMMISSIONER PORTA:  Plus, I would like to digest
  


17   it over night and make a decision in the morning.
  


18               CHAIRMAN GANS:  That will be the first order of
  


19   business tomorrow morning at 9:00 o'clock.
  


20               MR. MARSHALL:  Okay.
  


21               MS. PRATT:  Do you have a submission or going to
  


22   be oral motions, I'm just curious?
  


23               MS. ARMSTRONG:  Just oral motions.
  


24               CHAIRMAN GANS:  Okay.
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 1               MR. MARSHALL:  Thank you.
  


 2               CHAIRMAN GANS:  Thank you.
  


 3               MR. MARSHALL:  I'll respond tomorrow morning.
  


 4
  


 5
  


 6
  


 7
  


 8
  


 9
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12
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15
  


16
  


17
  


18
  


19
  


20
  


21
  


22
  


23
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 1   STATE OF NEVADA,    )
                       )  ss.


 2   CARSON CITY.        )
  


 3
  


 4          I, KATHY JACKSON, Official Court Reporter for the
  


 5   State of Nevada Environmental Commission, do hereby certify:
  


 6          That on Thursday, the 23rd day of July, 2015, I was
  


 7   present at 901 South Stewart Street, Suite 4001, Carson City,
  


 8   Nevada, for the purpose of reporting in verbatim stenotype
  


 9   notes the within-entitled public meeting;
  


10          That the foregoing transcript, consisting of pages 1
  


11   through 230, is a full, true and correct transcription of my
  


12   stenotype notes of said public hearing.
  


13
  


14          Dated at Carson City, Nevada, this 17th day
  


15   of August, 2015.
  


16
  


17
  


18
                                 KATHY JACKSON, CCR


19                                 Nevada CCR #402
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23
  


24
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             1            THURSDAY, JULY 23, 2015, CARSON CITY, NEVADA

             2                               -oOo-

             3                CHAIRMAN GANS:  Good morning, everyone.  My name

             4    is Jim Gans, and I'm chairman of the State Environmental

             5    Commission.  Joining me today are two of our members of the

             6    Commission, Mr. Tom Porta, right to my immediate right, and

             7    Mark Turner, a little further to the right.  We will be your

             8    panel today for this appeal hearing.

             9                I'm going to read this into the record so we get

            10    it right into the record.  I think I better quit eating

            11    peanuts.  For the record, this appeal hearing is being

            12    convened at 9:00 a.m. on Thursday, July 23rd, at 2015, at the

            13    Brian Building, 901 South Stewart Street in Carson City,

            14    Nevada, Second Floor, Tahoe Conference Room.

            15                The hearing is open to the public and written

            16    notice pursuant to NRS 233B and 241 was provided to the

            17    effected parties, and the agenda for today's hearing was also

            18    posted and made available to the parties and the public.

            19    Today we will be the appeal panel for the appeal filed by

            20    Save Our Smith Valley, Incorporated.

            21                This appeal is in response to a March 9th, 2015,

            22    decision by the Nevada Division of Environmental Protection

            23    to issue a water pollution control permit to the Smith Valley

            24    Dairy.  The permit authorizes the discharge of manure and


                                CAPITOL REPORTERS (775)882-5322
                                                4
�




             1    processed wastewater to land application areas in accordance

             2    with NDEP reviewed Nutrient Management Plan and also the

             3    discharge to waters of the state in the event of a storm

             4    event or a chronic rainfall event that exceeds the 25-year,

             5    24-hour storm design, provided that the facilities and their

             6    production areas are properly designed, constructed, operated

             7    and maintained to contain manure, pollutants, direct

             8    precipitation and runoff of a 25-year, 24-hour storm event.

             9                This next part is very important to us.  I want

            10    to set the stage a little bit.  The SEC's role today is to

            11    affirm, modify or reverse NDEP's decision to issue the water

            12    pollution permit to Smith Valley Dairy.  The SEC will

            13    consider the evidence and testimony heard today to determine

            14    if NDEP applied all pertinent laws and did not exceed its

            15    authority in doing so.

            16                All evidence and testimony provided must directly

            17    relate to NDEP's permit process or the permit itself because

            18    those are the only evidentiary facts that the SEC panel today

            19    will use to support its findings.  I'm going to read that

            20    last sentence again because it's important.

            21                All evidence and testimony provided must directly

            22    relate to NDEP's permit process or the permit itself because

            23    these are the only evidentiary facts the SEC panel will use

            24    to support its findings.
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             1                So I'm asking the attorneys, all of you, to take

             2    this in consideration when you're looking at testimony,

             3    exhibits and witnesses because that's -- we have very -- we

             4    have very contained restrictions about what we entertain,

             5    what we consider, and I think you'll see that when we get

             6    into the first public comment.

             7                With that background, I would like to advise

             8    everyone here today that this proceeding is a hearing of a

             9    contested case pursuant to NRS 233B.  This hearing is a quasi

            10    judicial proceeding, and we would ask everyone, including

            11    members of the public to conduct themselves respectively as

            12    if they were in court.

            13                At this juncture, I would now like the parties to

            14    appeal to introduce themselves, starting with the appellant.

            15                MR. MARSHALL:  Hello, I'm John Marshall.  I

            16    represent the appellant, Save Our Smith Valley.

            17                CHAIRMAN GANS:  Thank you, John.

            18                MR. JOHNSTON:  Hi.  I'm Katie Armstrong with the

            19    Attorney General's Office representing the Nevada Division of

            20    Environmental Protection.

            21                MS. FAIRBANK:  Micheline Fairbank, with the

            22    Attorney's General's Office, also representing the Nevada

            23    Division of Environmental Protection.

            24                MR. JOHNSTON:  Good morning, Mr. Chairman,
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             1    Commissioners, Brad Johnston.  I represent the intervenor

             2    real party and interest Smith Valley Dairy.

             3                CHAIRMAN GANS:  Thank you.  Our first item of

             4    business at this hearing is public comment.  And, again, I

             5    want to make something clear here as far as the -- how we put

             6    this thing together for what we're doing here, and we're not

             7    going to be all over the world.  We'll begin the appeal

             8    hearing today with public comments.

             9                However, if a member of the public wants to speak

            10    about activities conducted by Smith Valley Dairy in general

            11    or this case specifically, you'll have to hold your comments

            12    until after the panel has finished its deliberations and

            13    announced its decision.  Please note that no action may be

            14    taken on any matter during this public comment until the

            15    matter itself has been introduced on an agenda as an item for

            16    possible action by the SEC.

            17                Also, at my discretion, I'll limit public

            18    comments to five minutes per person.

            19                So is there anyone from the public under those

            20    constraints who want to speak to the panel?  This is your

            21    opportunity.  You'll have another opportunity at the end of

            22    the hearing.

            23                Please come forward.

            24                MS. PRATT:  Ma'am, the chair is right over there
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             1    that you can sit in.

             2                MS. HUSTLETON:  This chair?

             3                MS. PRATT:  Yeah, either one.

             4                MS. HUSTLETON:  Donna Hustleton (phonetic).  I

             5    live in Smith Valley.

             6                CHAIRMAN GANS:  Address?

             7                MS. HUSTLETON:  31 Landers, which is up the road

             8    from the dairy.  There has been some comment about the

             9    manure, and I have had an opportunity to go out there.  We

            10    also had a flash flood.  I had a flash flood at my house and

            11    lost part of my road.

            12                MS. PRATT:  Ma'am, can you hold your comments

            13    until the end.

            14                CHAIRMAN GANS:  I think your comments are what I

            15    just said.

            16                MS. HUSTLETON:  Okay.  Well, I wasn't sure, so I

            17    wanted to make sure.

            18                CHAIRMAN GANS:  No, you'll have a chance at the

            19    second comment.

            20                MS. HUSTLETON:  Okay.

            21                CHAIRMAN GANS:  Because now you're talking about

            22    directly about what we're here for, and we don't do that

            23    first comment period.

            24                MS. HUSTLETON:  Not first comment period, okay.
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             1    Thank you.  I wasn't sure.  I didn't understand that part of

             2    it, so I thought I better ask.

             3                CHAIRMAN GANS:  That's fine.  No problem.

             4                MS. HUSTLETON:  Thank you.

             5                CHAIRMAN GANS:  We want to hear from you.

             6                MS. HUSTLETON:  That's fine.

             7                UNIDENTIFIED SPEAKER:  Can I ask for

             8    clarification?  What can people talk about?  I don't

             9    understand from what you said.

            10                CHAIRMAN GANS:  Okay.  In essence what we're

            11    trying to tell everyone is we do not take comments from the

            12    public on what we're going to deliberate on, that's just the

            13    way the law sets it up.  I'm trying to set the stage for

            14    that.

            15                UNIDENTIFIED SPEAKER:  But since we're here for

            16    that, what --

            17                CHAIRMAN GANS:  You're here to listen to the

            18    presentation and our determination, that's what you're here

            19    for.

            20                UNIDENTIFIED SPEAKER:  Right, okay.  But for this

            21    public comment part, I still don't understand what kind of a

            22    comment could somebody make?  Could you give me an example?

            23                CHAIRMAN GANS:  I cannot.

            24                UNIDENTIFIED SPEAKER:  Okay.
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             1                CHAIRMAN GANS:  Go ahead.

             2                MS. PRATT:  What we need to ensure is that this

             3    panel remains unbias, so we need to make sure we're not

             4    having any sort of comment about the dairy, about the

             5    residents regarding their preference for or against the dairy

             6    or anything relating to the dairy because the issue is before

             7    this SEC Commission today is the dairy and the discharge

             8    department.

             9                UNIDENTIFIED SPEAKER:  But for this particular

            10    part of the public comment then, you can't mention the dairy?

            11                MS. PRATT:  Correct.

            12                UNIDENTIFIED SPEAKER:  So why is there a public

            13    comment?

            14                MS. PRATT:  It's the way the statute requires it

            15    to occur.

            16                UNIDENTIFIED SPEAKER:  Okay.  A public comment

            17    period where you can't make any comment.

            18                MS. PRATT:  You can talk about anything else.

            19                UNIDENTIFIED SPEAKER:  It's a sunny day?

            20                MS. PRATT:  Absolutely, if you would like to

            21    discuss the sun.

            22                CHAIRMAN GANS:  Or anything else, SEC business,

            23    regulations or things we do or don't do.  We can't take

            24    action on it.
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             1                UNIDENTIFIED SPEAKER:  Okay.

             2                CHAIRMAN GANS:  But it's very specific about how

             3    we have to conduct this hearing.

             4                UNIDENTIFIED SPEAKER:  Okay.  I understand.

             5    Thank you very much.

             6                CHAIRMAN GANS:  Anyone else?

             7                Okay.  Then we will be pleased to hear from you

             8    during the second comment period at the end.

             9                Okay.  With that, we will proceed to opening

            10    statements.  We will proceed with the opening statement by

            11    the appellant first, then the State, then the intervenor.

            12                So, John, go ahead.

            13                MR. MARSHALL:  Thank you very much and panel

            14    members.  I guess I would like to first emphasize that we

            15    view this as, you know, an informal proceeding and so if at

            16    any time during our presentations or witnesses, you all feel

            17    like asking questions, please interrupt, ask clarifying

            18    questions, and we'll do our best to try to get you the

            19    information you need to make this a very important decision.

            20                So what's the decision before you today, and

            21    that's whether or not, as articulated by your Chairman,

            22    whether or not the NDEP followed correct procedures, law and

            23    had an evidentiary basis for the conclusions that they

            24    reached in the permit.  In other words, to issue a permit to
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             1    this confined animal feeding operation which is, I don't know

             2    if any of you have been out to one of these CAFO's, as they

             3    are known, but it is an aggregate.  It is a very large dairy

             4    operation.

             5                So what we are extraordinarily concerned about

             6    here and what we're going to be presenting to you is the

             7    impact, potential impact of this dairy have on water and the

             8    lives and livelihood of the people in Smith Valley and

             9    particularly right around the dairy, and so what is at stake

            10    here?  For Save Our Smith Valley members, it's about their

            11    water supply, that's really what on one hand we're talking

            12    about.  It's about an incredibly disruptive and deleterious

            13    presence of the dairy and from construction through

            14    operation.

            15                It's about a dairy operator that, quite honestly,

            16    is willing to break the law to advance profit motive which is

            17    not fair to any other entity that's trying to obey the law

            18    and compete.  It's also not -- it's not protective of the

            19    public interest.  And speaking of the public interest, there

            20    are things at stake in this hearing for both the State of

            21    Nevada and for the general public.  There's a respect for

            22    law, and there's also respect for our natural resources.

            23                The dairy is built -- has built a facility that

            24    sits right above a state wildlife management area, and we
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             1    believe the testimony will show that the design, construction

             2    and operation of that dairy cannot maintain this combination

             3    of storm water and dairy wastes, a huge amount of dairy

             4    wastes, both manure and wastewater that are stored in these

             5    ponds and that the combination of those two things, plus the

             6    siting of where it went in this depression that has high

             7    groundwater will inevitably lead to the failure of this

             8    system and will not meet the criteria that NDEP had before

             9    it.

            10                There's also a couple of sub issues here that I

            11    can just give you a little information about, but you know

            12    one of the issues here from the briefs is there is a

            13    procedural error in not issuing a NDEPS discharge permit

            14    under the Clean Water Act.  So that's a federal permit

            15    because this, in fact, authorized discharge to waters of not

            16    only the state but the same waters are waters of the United

            17    States, and so there was a procedural violation there.

            18                And then lastly, there is an issue about the

            19    permit with public integrity and the ability to track and

            20    monitor the dairy's operations in a meaningful way, and we're

            21    going to go through and show you some of the permit terms

            22    that will lead not to -- it doesn't lead to a good data set

            23    that is reliable, that the state can use, that the public can

            24    use to make sure that if this dairy moves ahead that it can
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             1    be monitored and any enforcement can happen.

             2                Lastly, it is unfortunate but for some reason,

             3    there are circumstances in this case that effectively deny

             4    the public of a really meaningful ability to interact on this

             5    permit.  And from our briefing, you know that, and you'll

             6    hear from the testimony and from the documentary evidence

             7    that NDEP denied residents and members of the public access

             8    to public records during the permitting phase of this -- the

             9    critical permitting phase of this process.

            10                At the same time, the dairy was constructing

            11    their facility, of course, prior to obtaining the permit, and

            12    so the net effect of these two things, combined to

            13    essentially have a dairy that was constructed without any

            14    real public input prior to its construction, and that we feel

            15    is a direct violation of what was intended by both the public

            16    record statutes and the public participation statutes that

            17    govern in this case.

            18                So that's our brief overview of where we're

            19    going, but essentially our task to you is going to be, first,

            20    testimony from neighbors and lay witnesses as to their

            21    injuries and the reason why they can come before you and

            22    their own personal perceptions and observations of

            23    groundwater and related topics.

            24                We'll have Kathy Martin, who is our expert
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             1    witness, who will testify as to why the dairy is as

             2    constructed will not be protective of groundwater, and we

             3    might have a few NDEP witnesses, as well, just to bring in

             4    some documents.

             5                But that's -- that's our case, and we look

             6    forward to establishing to you that this action or this

             7    permit needs to be remanded back to NDEP to ensure that the

             8    dairy is constructed in a way or is designed, hopefully not

             9    constructed yet, but we know it is, designed in such a way

            10    that it will remain protective of state waters over the life

            11    of its next 20, 25, 50, 60 years.  Thank you very much.

            12                CHAIRMAN GANS:  Thank you, John.

            13                MS. ARMSTRONG:  Good morning, Mr. Chairman, and,

            14    Commissioners.  I'm Katie Armstrong, as I introduced, with

            15    the Attorney General's Office, and we'll be representing the

            16    Nevada Division of Environmental Protection here today which

            17    we will refer to as NDEP, if that's okay with you.

            18                As you know, we're here today because appellants

            19    have appealed the groundwater discharge permit that was

            20    issued by NDEP to the Smith Valley Dairy.

            21                First, I want to give you a brief overview of the

            22    permitting timeline, and this will give you a good, big

            23    picture of the process that goes into a permit and the length

            24    of time that goes into drafting that permit until a final
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             1    permit is issued.  And I'm going to have this on the power

             2    point up above, so you can look at the permitting timeline

             3    also.

             4                Maybe we need lights off.  Thanks, Val.  Can we

             5    see it.

             6                And, like I said, this is just a brief overview

             7    to just to give you an idea of the extensive nature of the

             8    length to bring a permit of this nature.  So in September --

             9    or September -- excuse me, September 23rd, 2013, the Smith

            10    Valley Dairy submits an application to NDEP for the new

            11    groundwater discharge permit.  Then from the time of that

            12    date, September 2013, all the way to the actual issuance of

            13    the permit, which is March 9th, 2015, over a year, NDEP works

            14    closely and cooperatively with the Smith Valley Dairy.  Their

            15    consultant which is named AD Professionals, we'll be

            16    referring to them as AD Pros and the conduct on development

            17    of the permit.

            18                Then as required in statute, on December 3rd,

            19    2014, NDEP notices the public hearing and the public comment

            20    period.  So what I mean by that is per statute, they have to

            21    notice that they are -- they have a proposed action to issue

            22    this permit, and the public can comment within a certain time

            23    frame, and there will be a public hearing to take public

            24    comments also.  That public hearing was held on January 7th,
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             1    2015.  It was held out at Smith Valley High School.  The

             2    purpose of that -- in the evening hours.  The purpose of the

             3    NDEP holding it out there was to accommodate the citizens of

             4    Smith Valley and at that time frame so people could attend

             5    the hearing.

             6                At the public hearing, NDEP announces due to

             7    public concern that they are going to extend the public

             8    comment period an additional 21 days to January 30th, 2015.

             9    Now, under statute, NDEP is only required to allow the public

            10    comment for 30 days but due to additional or due to concern

            11    by the public, they extended that an additional 21 days.  So

            12    they were more generous than statutorily required.

            13                Then the final issuance of the permit came out on

            14    March 9, 2015, and the process for that is NDEP sends out its

            15    notice of decision of issuing the permit and within that

            16    notice of decision, they address public comment concerns, and

            17    that is the process via the statute and NDEP followed those.

            18    So that just gives you a basic overview of the permitting

            19    process.

            20                Now I'm going to go into the burden here and the

            21    standard of proof because this is appellant's case, they have

            22    the burden of proving that NDEP acted in a manner that was

            23    arbitrary or capricious or otherwise abused their discretion

            24    in issuing this permit.  Like I said, so the appellant has
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             1    the burden of proof to prove that.

             2                Now, the proof of standard in administrative

             3    hearings is a preponderance of evidence.  Now, I'll give you

             4    the definition of that and I'll read it.  The preponderance

             5    of evidence means evidence that enables a trier of fact to

             6    determine that the existence of the contested fact is more

             7    probable than the nonexistence of a contested fact.  So,

             8    therefore, within this hearing, the appellants must prove by

             9    a preponderance of the evidence that NDEP acted arbitrarily

            10    or capriciously or abused its discretion in issuing this

            11    permit, and we are here today to provide testimony and show

            12    you that is not the case at all.

            13                The appellants have not met their burden.  They

            14    have not met the burden there was any manner in which NDEP

            15    acted arbitrarily or capriciously or abused their discretion.

            16                I'm going to go over some of the big issues here.

            17    This is not a zoning issue.  The land use is determined by

            18    Lyon County, not within the jurisdiction of NDEP, not within

            19    the jurisdiction of the SEC, as you know.  NDEP, also along

            20    those same lines does not have the authority to determine

            21    where a dairy is built, where storage ponds are built.  They

            22    don't have that authority.

            23                What they are concerned with, this is a

            24    groundwater discharge permit and for, as Mr. Marshall talked
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             1    about, a concentrated animal feeding operation, which we will

             2    be calling it CAFO, depending on how you want to say it.

             3    What NDEP is concerned with in that permit is the storage

             4    pond and the use of that wastewater to be applied to the --

             5    to irrigate the fields and the monitoring of both of those by

             6    monitoring wells and soil sampling to make sure that certain

             7    constituents aren't too high.  That is NDEP's concerns with

             8    this permit, and the concern is to ensure the groundwater is

             9    not degraded.

            10                There are certain requirements and standards that

            11    every CAFO dairy permit must contain.  Everything that's

            12    required by law, whether it's federal, state is contained in

            13    this permit.

            14                Now, the title of the permit, groundwater

            15    discharge permit is a little misleading because this is a no

            16    discharge permit.  The way this permit is written and the way

            17    it's constructed, the ponds were designed by a Nevada

            18    registered professional engineer, then reviewed by an NDEP

            19    in-house registered professional engineer and then built to

            20    the specifications, and what they were designed to do was to

            21    contain all manure and processed wastewater, plus the

            22    precipitation and run-on resulting from the 25-year, 24-hour

            23    storm event.  So, as I said, there will be no discharge.  And

            24    we will have testimony from NDEP staff that will explain what
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             1    is that, what is a 25-year, 24-hour storm event and how will

             2    it contain this.

             3                Second, contrary to what Mr. Marshall says, this

             4    permit does not violate the Clean Water Act and a NPDES,

             5    National Pollutant Discharge Elimination System permit did

             6    not need to be issued.  Yet, again, there is no discharge.

             7                Further -- to take that argument further, if

             8    there was a discharge, it doesn't go to waters of the United

             9    States, so we did not need an NPDES permit.  Further, if this

            10    was an NPDES permit, it really wouldn't be any difference.

            11    This permit that was issued is based off an NPDES permit.

            12                So I want to go into a little bit about why this

            13    permit exceeds all required regulations and CAFO

            14    requirements.  You know, appellants claim they are concerned

            15    about the water supply.  Well, the permit contains the

            16    requirement for four monitoring wells, and I will take you,

            17    if you can see this, it's a little hard.  I also have it on

            18    one of these big boards that we can hold up.  So let me give

            19    you that one for the audience.

            20                This is -- this is an overview of the -- of the

            21    dairy, and it shows the location of the monitoring wells.

            22    Over here near the pond -- this is the north end.  Over here

            23    by the pond, there's monitoring well one, two and three.  On

            24    this end, there's monitoring well number four.  And the
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             1    purpose of one, two and three is to provide leak detection

             2    for the pond.

             3                So if the -- there is sampling required quarterly

             4    on these areas, and then those get sent to NDEP, and there is

             5    -- and we will go through this during testimony through the

             6    permit.  There is allowable limits for different constituents

             7    and pollutants and they test for those.  If they get past a

             8    certain limit, for example for total nitrogen, there is a

             9    response plan.  There is a seven, nine, ten milligrams per

            10    liter response plan for what the dairy needs to do if the

            11    sampling goes over those levels.

            12                Monitoring well four is the upgrade monitoring

            13    well and it's for background water quality testing.  So there

            14    is sufficient monitoring wells on this property to test the

            15    water and to determine if the dairy needs to put a plan in

            16    place to reduce those amounts.

            17                Let's see, again, the ponds that are going to be

            18    containing the wastewater were designed by a Nevada

            19    professional engineer, reviewed by an NDEP, a Nevada

            20    professional registered engineer, and they were built to

            21    those specs.

            22                Within the permit is also a nutrient management

            23    plan which we'll refer to an NMP.  That was prepared in

            24    accordance with National Reserve Conservations Standards.
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             1    And NMP essentially is a plan which -- in which the soil

             2    supplies nutrients from that wastewater.  So the wastewater

             3    and the manure are balanced with the agronomic rates of crops

             4    being grown.

             5                The NMP also requires soil samplings in those

             6    areas and has limits on those to determine what kind of plan

             7    to use if the pollutants go too high.

             8                The permit also requires an animal mortality

             9    management plan.  It also requires a management plan for

            10    nuisance control.  The wastewater storage ponds are lined

            11    with 60 mil high density polyethylene, and the Smith Valley

            12    Dairy has committed to storing all silage on concrete.  This

            13    is a voluntary action by them and it is a very large area of

            14    concrete.  I'll show you a picture of that also.

            15                So this is a nice overview of the dairy.  Let's

            16    see, I don't know if you want to use that too.  You can see

            17    here's the storage pond.  There's where the monitoring well

            18    one, two and three, like I showed you where monitoring well

            19    four is up here.  This very large area is concrete that the

            20    owner of the dairy poured in concern for the storage of the

            21    silage.  It is an extremely large -- I don't know the exact

            22    size.  It's a very large pad of concrete that he voluntarily

            23    poured over concerns of storing the silage.

            24                So this just gives you a nice overview of what
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             1    the dairy looks like.  These are the milking -- the milking

             2    barn and all of the corrals around it.  And over here, which

             3    we don't have pictures in here, are the land -- where the

             4    land application is going to be from the wastewater.

             5                So the testimony will also show you that during

             6    the process of drafting the permit, NDEP was more than

             7    generous than statutorily required in allowing the public to

             8    comment and to participate in the process.  They followed the

             9    statutory guidelines, and the public was given ample

            10    opportunity to participate, just like with any other permit

            11    that's issued by NDEP.

            12                In conclusion, the appellants really present no

            13    evidence that NDEP acted arbitrarily or capriciously in

            14    drafting this permit and issuing this permit.  It appears to

            15    be nothing more than an attack by the residents on the dairy

            16    because they don't like it.  Frankly, they don't like it in

            17    their backyard.  But where NDEP is concerned and where their

            18    authority lies, this permit was issued and meets and exceeds

            19    all regulations, standards and laws.

            20                If SEC decides to remand this back to NDEP, NDEP

            21    would draft the same permit.  This is -- you know, in

            22    essence, if you will, the Cadillac of dairy permits.  It has

            23    everything -- it far exceeds those rules and requirements.

            24    There's nothing more to put in it.  So we submit today that
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             1    the appellants have not met their burden of establishing that

             2    NDEP acted arbitrarily -- in an arbitrarily manner or

             3    capriciously or abused their discretion, and we respectfully

             4    ask that you uphold the permit.

             5                And I have a couple, just take away, you know,

             6    really important points.  NDEP is statutorily obligated to

             7    issue a permit if the regulations and standards are met.

             8                The Smith Dairy Valley permit meets and exceeds

             9    the required regulations and standards and protective of the

            10    waters of the state, and NDEP in no way acted arbitrarily,

            11    capriciously or abused its discretion in issuing this permit.

            12    So we ask that you uphold the permit.  Thank you.

            13                CHAIRMAN GANS:  Thank you.

            14                Intervenor?

            15                MR. JOHNSTON:  Thank you, Mr. Chairman.  Again,

            16    Brad Johnston on behalf of the intervenor, Dirk Vlot and

            17    Smith Valley Dairy.  I'm not going to repeat the arguments

            18    that Ms. Armstrong makes during the course of this hearing.

            19    Although, it goes without saying that I join in those

            20    arguments.  I just don't want to be repetitive and waste the

            21    public and this panel's time by repeating the same arguments,

            22    and I'll do the same as we go through witnesses and that, but

            23    that doesn't not mean I don't have the same comments and I

            24    don't share the same views because I do.
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             1                The appellants effectively take the position that

             2    large agriculture operations are bad.  That they inherently

             3    damage the environment, and that they are bad for rural

             4    communities.  They then point to another instance of another

             5    dairy in Washington having some groundwater issues.  And from

             6    those two points of view then say, therefore, NDEP must have

             7    acted arbitrarily and capriciously in issuing this permit,

             8    and you simply cannot connect the dots in the manner that the

             9    appellants want this panel to do.

            10                What happened in Washington is another dairy.

            11    It's irrelevant.  Their views on large agriculture are

            12    irrelevant.  The issue here is did the evidence support the

            13    issue to the permit, and the answer to that question is yes,

            14    and there's no basis to second guess NDEP's analysis of this

            15    permit and issuance of the permit.

            16                The appellants then say, well, it was a foregone

            17    conclusion that this permit was going to be issued because of

            18    the sequence of events and the timing of the construction,

            19    and the evidence will just not support that theory of the

            20    appellant's case because if this dairy did not satisfy the

            21    statutory requirements and the regulatory requirements for

            22    the permit, the permit would not have been issued, and you'll

            23    hear testimony to that effect.

            24                The appellants really don't want the dairy and
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             1    that's what this case is about.  There's no set of regulatory

             2    requirements that if satisfied would make this dairy

             3    acceptable to the appellants, and so they are trying to find

             4    ways to block this dairy and challenge this dairy.

             5                There's a problem though.  Lyon County, this is a

             6    permitted use.  Dirk Vlot had the right to buy land and

             7    construct and operate a dairy at this location.  In addition,

             8    as Ms. Armstrong already noted, NDEP could not simply reject

             9    the application for the permit because of some concerns

            10    raised by residents.  If the statutory and regulatory

            11    requirements were met, which they were here, the permit had

            12    to be issued.

            13                And you've already heard it from Mr. Marshall and

            14    his opening statement, he says, well, this dairy in its large

            15    size and its operation has been very disruptive to the land

            16    owners around the area.  Well, we dispute that.  More

            17    importantly, that's an irrelevant issue to this panel.

            18    Whether this operation is welcomed by the appellants or not

            19    welcomed by the appellants doesn't focus on the issue before

            20    you and that is, did NDEP do its job, and it did do its job.

            21    And for that reason, there's no basis to reverse NDEP's

            22    decision or remand it for any further action.

            23                In fact, what you're going to see from the

            24    evidence is that all of the regulatory requirements were --
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             1    minimum requirements were exceeded in this case.  That this

             2    is the state of the art dairy facility.  It's a proper

             3    location, and there is just no basis to overturn NDEP's

             4    decision in that regard.  Thank you.

             5                CHAIRMAN GANS:  Okay.  Thank you very much.

             6                We'll proceed now with our presentation of the

             7    appellant's case, so you now have the floor.

             8                MR. MARSHALL:  Thank you very much, and we would

             9    like to call Frank Ely.

            10                Members, do you mind if I remain seated?

            11

            12                             FRANK ELY,

            13                called as a witness on behalf of the

            14              Appellants having been first duly sworn,

            15               was examined and testified as follows:

            16

            17                         DIRECT EXAMINATION

            18    BY MR. MARSHALL:

            19           Q.   Thank you.  Mr. Ely, can you state your name and

            20    address for the record?

            21           A.   Frank Ely, 38 Linda Way, Wellington, Nevada.

            22                THE REPORTER:  Can you spell your last name.

            23                THE WITNESS:  E-l-y, the same as Ely, Nevada.

            24                MR. MARSHALL:  Commissioners, we're going to be
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             1    using some exhibits that are in the various packets in front

             2    of you.  I don't know if -- it looks like you have a briefing

             3    binder.

             4                MS. PRATT:  Just a real quick housekeeping, those

             5    exhibits haven't been stipulated to is my understanding, so

             6    you'll have to lay the groundwork for each of the exhibits

             7    that you would like to introduce.

             8                MR. MARSHALL:  Yes, we can introduce them but

             9    whether or not they are admitted into evidence is a separate

            10    question, is it not?

            11                CHAIRMAN GANS:  Right, so they don't have -- I've

            12    instructed them not to have the exhibits that you're going to

            13    be using from this black binder in front of them right now to

            14    ensure that they are not looking at them ahead of time

            15    because the opposing counsel may have some objections.

            16                MR. MARSHALL:  Yes, they can object but that's as

            17    to whether or not -- I can introduce them.  They can object

            18    as to whether or not they are admitted into evidence.

            19                CHAIRMAN GANS:  Right.

            20                MR. MARSHALL:  Ultimately, that's the decision --

            21                MS. PRATT:  Correct.

            22                MR. MARSHALL:  -- of the Commission.

            23                MS. PRATT:  Correct.

            24                MR. MARSHALL:  So I would like to have them -- so
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             1    you're saying I would like to have them view exhibits and

             2    then at the appropriate time when I'm either at the close or

             3    at the appropriate time, I will move the exhibits into

             4    evidence?

             5                MS. PRATT:  No.  If you're going to be talking

             6    about Exhibit 1 in your binder, you should offer that as an

             7    exhibit and ask for its introduction.

             8                MR. MARSHALL:  Okay.  Then -- but that's -- I

             9    have to lay groundwork with exhibits with -- with -- with

            10    witnesses.  So how would you like for me to -- I can -- so

            11    for example, I want to use exhibit from Exhibit 1 of the

            12    intervenor's so I can have this witness testify.

            13                MS. PRATT:  No.

            14                MR. MARSHALL:  So you're ruling that I cannot use

            15    exhibits that were offered, and I fully stipulate to their

            16    admission.

            17                MS. PRATT:  Okay.  That's not what was presented

            18    to us at the beginning.  So if you have stipulated to

            19    exhibits, please feel free to --

            20                MR. MARSHALL:  Maybe we should go over those

            21    stipulated exhibits.

            22                MS. ARMSTRONG:  Sure.

            23                MR. MARSHALL:  From my understanding -- why don't

            24    we do them all.  So we have three binders of exhibits.  The
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             1    first binder is those white binder with exhibits offered by

             2    NDEP.

             3                MS. PRATT:  Uh-huh.

             4                MR. MARSHALL:  And SOS, the appellant stipulates

             5    to their admission.

             6                MS. PRATT:  Okay.  That's the white binder.

             7                MR. MARSHALL:  The white binder.

             8                MS. PRATT:  And that one is NDEP's?

             9                MR. MARSHALL:  Yes.  Then there is the white

            10    binder with the spiral bound or what is that, agro bound?

            11                MS. PRATT:  Spiral bound.

            12                MR. MARSHALL:  And this is the exhibit list and

            13    exhibits offered by, excuse me, the intervenor.

            14                MS. PRATT:  Uh-huh.

            15                MR. MARSHALL:  The dairy, and we stipulate to

            16    their admission.

            17                MS. PRATT:  Okay.

            18                MR. MARSHALL:  Okay.  Then we have the black

            19    binder.

            20                MR. JOHNSTON:  I don't mean to interrupt.  I just

            21    want to be clear for the record.  The appellant is

            22    stipulating to the admission of all of the intervenor's

            23    exhibits as presented; is that right?

            24                CHAIRMAN GANS:  That's correct.
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             1                MR. JOHNSTON:  Thank you.

             2                MS. PRATT:  As well as NDEP's.

             3                MR. MARSHALL:  Correct, and then there's the

             4    black binder, and unfortunately we do not have an agreement

             5    on this stack but in conversation with counsel, I believe

             6    there is and please correct me if I'm wrong, there is

             7    agreement on the following exhibits, okay?  Exhibit 10, 11,

             8    11A, 15 to 25.  Are you okay with 36?

             9                MS. ARMSTRONG:  No.

            10                MR. MARSHALL:  And 37.

            11                MS. ARMSTRONG:  Is fine.

            12                MR. MARSHALL:  So 37 and 40.

            13                CHAIRMAN GANS:  Can we have -- now have agreement

            14    from all three parties of the white binder, this one and this

            15    one and certain numbers within the black binder which I'm

            16    leaving back there.  The numbers are ten, 11, 11A, 15 to 25,

            17    37 and 40.  We all are stipulating in agreement with those

            18    exhibits; is that correct?

            19                MR. JOHNSTON:  That's correct.

            20                CHAIRMAN GANS:  Okay.  That's --

            21                MR. JOHNSTON:  Just one point of clarification,

            22    there is no Exhibit Number 19 in the appellant's binder.  It

            23    goes 18, 18A and then 20.

            24                CHAIRMAN GANS:  We noticed that.
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             1                MS. PRATT:  Is that --

             2                MR. MARSHALL:  That's correct.

             3                MS. PRATT:  Okay.

             4                MR. MARSHALL:  19 is the picture of the dairy

             5    snow covered, bad joke.  It's nothing.  Forget about it.

             6    Trying to interject a little humor.

             7                CHAIRMAN GANS:  John, for the record, I think I

             8    want the people out in the audience to know that there are no

             9    enemies in this process among any of us.  I know some of

            10    these people that are in front of us.  They are good people,

            11    so I don't want you to think that it's like this.  It's

            12    serious, we understand that, but it's not this kind of stuff,

            13    where we're just trying to beat each other down.

            14                John, I really appreciate you mentioning that at

            15    the beginning of this whole process also.

            16                MR. MARSHALL:  Okay.  So all I'm trying to do is

            17    get a map in front of you to help you understand where these

            18    people live and how they are effected.  So if you would open,

            19    and this is the witnesses here -- if you would open --

            20    there's a pullout map that looks like this, USGS 57.  You can

            21    use mine, and I think it's the biggest one.  It shows Artesia

            22    Lake, which is the discharge -- ultimate discharge of where

            23    the discharge is authorized to go, as well as to groundwater,

            24    but it also shows the dairy in green.
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             1                CHAIRMAN GANS:  Let me make sure we're okay with

             2    this map; is that correct?

             3                MR. JOHNSTON:  Yes.

             4                CHAIRMAN GANS:  This is the map that says Smith

             5    Valley, 1957 topographic map, indicates the manmade pond, the

             6    irrigation ditch crossing the dairy property.

             7                MR. MARSHALL:  Correct.

             8                CHAIRMAN GANS:  We're all on the right one?

             9           Q.   (BY MR. MARSHALL:)  Okay.  And what -- just to --

            10    so, Frank, could you -- Mr. Ely, could you point out on this

            11    map where -- where your house is?

            12           A.   The property is directly to the east and borders

            13    the dairy 100 percent for like 1,200 feet.

            14           Q.   Okay.

            15                COMMISSIONER PORTA:  So like section 23 or 26; is

            16    that right?

            17                THE WITNESS:  Well, it would be section 26.

            18    Well, I don't know, possibly it could be 23.  That's an

            19    awful --

            20                COMMISSIONER PORTA:  Okay.  All right.  So that

            21    area.

            22           Q.   (BY MR. MARSHALL:)  And can you talk -- please

            23    give a general description of the impact the dairy has had on

            24    you?
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             1           A.   Well, is that going to make any difference here

             2    if I tell you the impact?  I think you're not going to use

             3    that.

             4           Q.   Yeah, you have to -- I mean, we have to establish

             5    that these parties have been aggrieved to have standing to

             6    bring this appeal, and so this is -- this is part of that

             7    testimony.

             8                CHAIRMAN GANS:  John, why do you say that?  In

             9    light of everything we've been discussing this morning, they

            10    have been aggrieved so, therefore, NDEP is wrong.

            11                MR. MARSHALL:  No, no, excuse me for

            12    interrupting, but all I'm saying is in order to bring an

            13    appeal under statute, you have to be aggrieved, and so I'm

            14    laying the evidentiary foundation for why these parties are

            15    injured so it gives them standing to come in front of you.

            16                And so your action or the NDEP's action, excuse

            17    me, was to authorize this dairy and allow it to operate in

            18    effect, and so that's injuries that stem from that is the

            19    reason why they can bring this appeal in front of you.  So

            20    all we're trying to do is establish that, in fact, they have

            21    been aggrieved in this proceeding.

            22                MS. ARMSTRONG:  And I'm going to object on the

            23    basis of relevance.  Their injury based on the impact of the

            24    dairy has no relevance to the issuance of NDEP's authority or
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             1    the SEC's authority in reviewing the issuance of the permit.

             2                CHAIRMAN GANS:  John, that's where I was going.

             3    I don't see that as being relevant to what we're looking at.

             4                MR. MARSHALL:  There's two issues.  I mean, I'm

             5    not saying it's relevant -- their injuries are not

             6    necessarily relevant to why the threat to groundwater exists,

             7    why the design.  I think ultimately they will be injured by

             8    that because it's -- we believe it's going to fail.

             9                But in order to bring this appeal as a separate

            10    matter, not evidentiary proof of why the action was arbitrary

            11    but why they are aggrieved to bring this appeal here.  So you

            12    have before you, in essence, as I understand it, we have to

            13    establish that we're an aggrieved party to bring this appeal,

            14    and so that's why this testimony from these neighbors are

            15    being offered.

            16                CHAIRMAN GANS:  I'm going to deny the objection

            17    and let you proceed.  Just don't go too far afield here.

            18                MR.  MARSHALL:  That's fine.

            19           Q.   If you can just briefly describe the impacts of

            20    the dairy that have on you as you live right next to the

            21    dairy itself?

            22           A.   We live in a rural part of Smith Valley, and now

            23    there's a Wal-Mart next door, that's how light it is at

            24    night.  Noise 24 hours a day, traffic on a road adjacent to
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             1    our property, continuously racing up and down the road, dust,

             2    motorcycles.  They have -- now they put in a motor cross on

             3    the property.  They got motorcycles at night racing up,

             4    jumping pits.

             5           Q.   Mr. Ely, can I just have you limit your comments

             6    to the actual operation of the dairy, not the -- the other

             7    might be problematic portions of having that next to you.

             8                MS. ARMSTRONG:  If I may, I'm going to object

             9    again on the basis that this has nothing to do with

            10    groundwater issues or the issuance of the permit within

            11    NDEP's authority.

            12                MR. JOHNSTON:  I would like to join that

            13    objection that they are aggrieved by the fact they objected

            14    to the issuance of the permit, the issuance of the permit, it

            15    gives them standing to appeal.  They don't have to go any

            16    further than that, and this is an end run by the appellants

            17    to bring in these irrelevant issues.

            18                THE WITNESS:  Well, I would like to say a couple

            19    of things, number one.

            20                MS. ARMSTRONG:  Excuse me --

            21                THE WITNESS:  NDEP --

            22                MS. ARMSTRONG:  -- they need to make a decision

            23    on the objection.

            24                CHAIRMAN GANS:  And I'm going to go again deny


                                CAPITOL REPORTERS (775)882-5322
                                               36
�




             1    the motion, and let's go the way you're going, John.  Let's

             2    be careful how far you go.

             3           Q.   (BY MR. MARSHALL:)  I just want to caution you,

             4    Mr. Ely.

             5           A.   Why don't you ask me a question.

             6           Q.   Okay.  I will.  Actually, now I would like to, if

             7    you could talk for a minute about how long have you lived at

             8    that location?

             9           A.   15 years.

            10           Q.   Okay.  And how do you get your domestic water?

            11           A.   We have a domestic well on the property.

            12           Q.   And are you generally familiar with how people

            13    obtain their domestic water for your neighbors and in the

            14    area?

            15           A.   Yes, I am.

            16           Q.   And how do they do that?

            17           A.   With a domestic well also.

            18           Q.   Okay.  And now over the last -- do you monitor

            19    the depth to water in your well?

            20           A.   I started five years ago monitoring it.  When we

            21    first moved there, we drilled a well.  It was an artesian

            22    well.  Now it's something like 15, 16 feet.

            23                MS. ARMSTRONG:  I'm going to object on the basis

            24    of these type of issues are a division of water resource
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             1    issue, not pertinent to the permit.

             2                MR. MARSHALL:  I'm going to -- if I may?

             3                CHAIRMAN GANS:  Go ahead.

             4                MR. MARSHALL:  One of the key issues here is

             5    depth to groundwater and the fact that the siting of the

             6    sewage pond is in a location where NDEP did not have before

             7    it evidence of either seasonal high groundwater or

             8    groundwater that one could expect in non drought condition.

             9    This entire -- this permit was issued based on basically one

            10    series of wells or, excuse me, test borings that were done in

            11    the middle of summer after the fourth year of drought without

            12    any evidence of what's going to happen to that groundwater

            13    table either seasonally or when the drought is over and

            14    groundwaters going to come back up.

            15                So his testimony is directly related to a well

            16    that's right next to the dairy and what has happened to his

            17    water levels in this period of drought.

            18                CHAIRMAN GANS:  I'm going to allow it.

            19                Go ahead, John.

            20                MR. MARSHALL:  Thank you.

            21           Q.   Can you briefly describe what -- how that the

            22    well depth of the last four years?

            23           A.   Yeah, it's been dropping a little over a foot a

            24    year.
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             1           Q.   And that was --

             2                COMMISSIONER PORTA:  Excuse me, dropping, can we

             3    clarify that, going down from 15 to 16?

             4                THE WITNESS:  Yes.

             5                COMMISSIONER PORTA:  Okay.  Thank you.

             6                MR. MARSHALL:  Forgive me, Mr. Porta, but that

             7    was starting at artesian and dropping down to its current

             8    level.

             9                COMMISSIONER PORTA:  Okay.

            10           Q.   (BY MR. MARSHALL:)  And the dairy is also -- do

            11    you know how the dairy plans to move its wastewater from its

            12    storage pond to its fields?

            13           A.   Yeah, they are going to move it in a pipe.

            14                MS. FAIRBANK:  I object.  He doesn't have

            15    personal knowledge moving the water from the pond to the

            16    field.

            17                MR. MARSHALL:  I can lay some more foundation if

            18    you would like.

            19                CHAIRMAN GANS:  Yes, I would like.

            20           Q.   (BY MR. MARSHALL:)  Have you reviewed the permits

            21    and plans for this dairy?

            22           A.   Yes, I have.

            23           Q.   And are you familiar generally with how they plan

            24    to move dairy wastewater and where it's stored, to where it's
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             1    land applied?

             2           A.   Generally speaking, yes, I do.

             3                CHAIRMAN GANS:  Proceed.

             4           Q.   (BY MR. MARSHALL:)  So -- and how are they going

             5    to do that?

             6           A.   They are going to pump it out of the pond and put

             7    it in a pipeline and put it out on a pivot.  I think when

             8    they put their toilets in there, they were required to have a

             9    permit to test those toilet pipes, even though it's gravity

            10    flow.

            11                MS. ARMSTRONG:  I'm going to object again on

            12    relevance.

            13                THE WITNESS:  Yes, it's relevant.  If you let me

            14    finish, it will be.  They put in a pipeline that's over a

            15    mile long.

            16                CHAIRMAN GANS:  What were you going to say?

            17                MS. ARMSTRONG:  He's offering testimony on when

            18    they put their toilets in.  I don't know if there's --

            19                CHAIRMAN GANS:  Yeah, there's no grounds for

            20    this, John.

            21                MR. MARSHALL:  I can just give you an idea of

            22    what he wants to testify about.

            23                CHAIRMAN GANS:  Proceed.  It better be on target.

            24                MR. MARSHALL:  Yeah, we've objected and one of
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             1    the objections in the papers --

             2                CHAIRMAN GANS:  Are you testifying?

             3                MR. MARSHALL:  No, I'm not.  I'm saying why this

             4    is relevant, okay?  So I'm just reviewing what we've already

             5    put forth in our briefs.  So I'm not testifying as to any

             6    fact, all right?  So what one of the points we've argued is

             7    that the pipe --

             8                MS. ARMSTRONG:  I'm going to object to this.  You

             9    know, we're at a point where the line of questioning goes to

            10    the witness, not testifying by the authority.

            11                CHAIRMAN GANS:  John, I think I don't like where

            12    this is going.

            13           Q.   (BY MR. MARSHALL:)  Okay.  So let's not talk

            14    about the what's happening with the toilets but is there --

            15    part of the pipeline that's part of this permit running next

            16    to your property line?

            17           A.   Yes, there is, and the pipeline, I filed a paper

            18    at the hearing in Smith Valley, and then it just disappeared.

            19    There's been no response from NDEP on --

            20                MS. ARMSTRONG:  I'm going to object that this

            21    answer is not responsive to the question that was asked.

            22                CHAIRMAN GANS:  It's not, John.

            23                MR. MARSHALL:  That's fine.

            24           Q.   What was your objection in that paper?
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             1           A.   The objection was it wasn't tested so the

             2    objection was the pipe was presently being investigated by

             3    the State of Nevada.

             4           Q.   So what -- when you say tested, in order to get

             5    the water, the wastewater from the pond up to the --

             6           A.   Pivot.

             7           Q.   Up to the pivot, is it under pressure?

             8           A.   It's under pressure, and it's been -- it's been

             9    put together, buried and if it leaks, there's literally

            10    thousands of joints.  Those joints leak.

            11                MS. ARMSTRONG:  I'm going to object to this.

            12    Does he have personal knowledge that these pipes --

            13                CHAIRMAN GANS:  John, I'm confused by this

            14    personally, okay?  Are you an expert on this?

            15                MR. MARSHALL:  No, he's testifying -- all he's

            16    doing is testifying that the -- there was a pipe pressure

            17    pipe that --

            18                MS. ARMSTRONG:  And I'm going to --

            19                MR. JOHNSTON:  I object.  This is characterizing

            20    things with no foundation as this is pure speculation.

            21                CHAIRMAN GANS:  John, I'm confused.  You jumped

            22    in the middle of this, and yet I have no basis whatsoever.

            23                MR. MARSHALL:  That's fine.  We briefed it in our

            24    papers, and I can address it in our closing argument.
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             1                CHAIRMAN GANS:  Okay.

             2           Q.   (BY MR. MARSHALL:)  So quickly I would like, in

             3    the black binder, we're going to introduce, Exhibit Number

             4    38.  There are a series of photographs.

             5                MS. ARMSTRONG:  We object to that.  We didn't

             6    prior stipulate to that.  There's no context for these

             7    photos.  They are not date stamped.  We don't know what they

             8    are.

             9                CHAIRMAN GANS:  This is not our list.

            10                MR. MARSHALL:  Right, right.  So they're not on

            11    your list so we're about to establish foundation for what

            12    these photos are, and then the objection could be made, and

            13    then you can rule on whether or not they are relevant, okay?

            14           Q.   Did you take these photos that are --

            15           A.   Yes, I did.

            16           Q.   Okay.  And can you generally describe what they

            17    are?

            18           A.   They are photos of a tip loader loading a truck

            19    with dirt, and then we watched the dirt be delivered down,

            20    about the end of the dairy.

            21           Q.   And where -- this was on the dairy property?

            22           A.   On the dairy property.

            23                MS. ARMSTRONG:  I'm going to object to relevance.

            24    I don't know how relevant pictures are of a truck on some
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             1    property are to the issuance of this permit.

             2                MR. MARSHALL:  I think the relevancy if --

             3    usually I can give you an idea of where I'm going, but it

             4    seems to give people pause that I'm talking about what the

             5    purpose of the photograph is before the witness testifies to

             6    it but essentially what these people observed was the --

             7    after the permit was issued.

             8                MS. ARMSTRONG:  I'm going to object to this also.

             9    This is not how the hearing should be moving.  You should be

            10    questioning your witness, and he should be answering the

            11    questions rather than you testifying.

            12                MR. MARSHALL:  Excuse me, you made a relevancy

            13    objection.  So either I can establish relevancy to the

            14    testimony of the witness, but we keep getting interrupted, or

            15    I can give you a general idea of what the topic.

            16                CHAIRMAN GANS:  John, I want you to proceed, but

            17    right now I see no relevancy.  You're going to have to

            18    redevelop this first.

            19           Q.   (BY MR. MARSHALL:)  When were these photographs

            20    taken?

            21           A.   Three weeks ago.

            22           Q.   Okay.  And in your mind, what do these

            23    photographs show?  Why are they relevant to you?

            24           A.   They are relevant to me because it looks like
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             1    they are trying to move dirt from the high point part of the

             2    property which is the south end to the north end which is the

             3    low part of the property.

             4           Q.   And that's where the ponds are?

             5           A.   After we indicated to them that the water level,

             6    according to the soil survey, was six inches to three feet

             7    deep, and they removed -- before that time, they removed

             8    three to four feet of the soil which means that the water

             9    would be running out of the ground on the north end of the

            10    property.  It looks like they are trying to fill in the north

            11    end of the property as much as they can.

            12           Q.   Okay.  That's the relevance of what we're trying

            13    to establish with those photographs.

            14                CHAIRMAN GANS:  John, one of the other things

            15    that I want to be very careful with testimony and exhibits is

            16    I just heard him say that they were taken three weeks ago.

            17                MR. MARSHALL:  Yes.

            18                CHAIRMAN GANS:  NDEP didn't have this.  This is

            19    information.  This is -- it's not relevant to us.  We have --

            20    we have to stick with what NDEP had in front of them, what

            21    they did, and I thought that's what you were going to show

            22    us.  This is three weeks ago.

            23                MR. MARSHALL:  Okay.  That's -- you can make your

            24    -- but I just want to show for example, you've been shown --
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             1    this photograph was not before the -- we can't find it in any

             2    record.  So what we're trying -- each side -- what they're

             3    trying to do is establish to you why the permit is either

             4    valid or invalid, all right, and so if you want to

             5    consistently apply whether or not -- whether or not the

             6    evidence that we're trying to present is to explain to the

             7    Commission why the permit is not adequate, then please apply

             8    that standard even handedly.

             9                So we finished with Exhibit 39, and I believe

            10    there is a relevancy objection.

            11                MR. JOHNSTON:  I have to make the additional

            12    objection there was no foundation.  Mr. Ely just speculated

            13    as to what he thought was occurring at the dairy with the

            14    movement of some material.  He doesn't know what the material

            15    was.  He doesn't know why it was being moved.  It was pure

            16    speculation on his part as to what was occurring at the

            17    dairy, in addition to being irrelevant.

            18                CHAIRMAN GANS:  I agree with the intervenor.

            19                MR. MARSHALL:  Okay.  So --

            20                CHAIRMAN GANS:  This will not be an exhibit.

            21                MR. MARSHALL:  Okay.  So Exhibit Number, excuse

            22    me, 39 is, I take it, not admitted into evidence?

            23                CHAIRMAN GANS:  That's correct.

            24                MS. PRATT:  You were talking about 38.
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             1                MR. MARSHALL:  38.

             2           Q.   I would like you now to turn to Exhibit 40,

             3    excuse me, 39.  We would like the exhibit, introduce

             4    Exhibit 39 and in particular 39D, which is the last

             5    photograph in the -- and, Mr. Ely, did you -- do you

             6    recognize this photograph?

             7           A.   Yeah, this is a picture taken after one of the

             8    last monsoons that came through a week or so ago and this is

             9    the --

            10                CHAIRMAN GANS:  Start over, please.  Start over

            11    with 39, please.

            12                MR. MARSHALL:  39D, please, do you want him to

            13    repeat his testimony?

            14                CHAIRMAN GANS:  Yes.

            15                MS. PRATT:  Counsel, perhaps it would be best to

            16    lay a foundation for all of them first and then a specific

            17    one.

            18                MR. MARSHALL:  Only because he did not take the

            19    prior exhibit.  So the only thing he's testifying to is 39D.

            20                MS. PRATT:  Okay.

            21                CHAIRMAN GANS:  Repeat your testimony, please.

            22           Q.   (BY MR. MARSHALL:)  Can you repeat?  What do you

            23    recognize the photograph?

            24           A.   I took the photograph and it shows the runoff
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             1    running towards the pond.

             2           Q.   And this was taken from where?

             3           A.   This was taken from the dam on the property

             4    directly adjacent to the north end of their property, the

             5    Perrin Dam?

             6           Q.   The west side?

             7           A.   It's on the east side.

             8           Q.   East side, okay?

             9                MS. ARMSTRONG:  And I would like to object to the

            10    last one.  This was taken subsequent to the issuance of the

            11    permit.  It was not used in the decision.  It was not used in

            12    making the decision.  There is no context of what this is.

            13                MR. MARSHALL:  If I my respond?

            14                CHAIRMAN GANS:  Yes.

            15                MR. MARSHALL:  That you'll be hearing testimony

            16    and demonstration that the dairy and, hence, NDEP did not

            17    submit any evidence or, excuse me, any information regarding

            18    the fact that the capacity of the pond and the runoff from

            19    outside of the dairy.  And so what these photos demonstrate

            20    is, yes, it's a recent rainstorm, but it's demonstrating that

            21    water is running onto the property and directly into the --

            22    into the pond.  That's what this is being offered for.

            23                CHAIRMAN GANS:  I'll allow it.  I will allow it.

            24                MR. MARSHALL:  Okay.  Then that's the end of the
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             1    testimony to Exhibit 40 -- excuse me, 39D, and I take it then

             2    is that a ruling that --

             3                CHAIRMAN GANS:  Well, I want to know -- I guess

             4    what I'm asking is so what?

             5                MR. MARSHALL:  I tried to explain so what, and I

             6    think that will become relevant after we go through all of

             7    our testimony, and then I will wrap it all up for you in the

             8    end to explain why the permit does not adequately contain and

             9    protect groundwater, okay?  All this is doing -- this exhibit

            10    was just offered to show the pattern of drainage on the

            11    dairy.

            12                MS. ARMSTRONG:  And I'm going to ask that you

            13    defer to the admissibility of this particular one until we

            14    get whoever he's talking about testify as to what this

            15    picture is and what the purpose is.

            16                CHAIRMAN GANS:  I agree, sustained, yes.

            17                MR. MARSHALL:  Okay.  So 39D then is?

            18                COMMISSIONER PORTA:  Pending.

            19                MR. MARSHALL:  Pending, thank you.

            20                That's all of the questions I have for you.

            21                THE WITNESS:  I have something to say here about

            22    what the attorney said.

            23                MR. JOHNSTON:  Objection, there's no question to

            24    the witness.
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             1                CHAIRMAN GANS:  You can't do that.

             2                MR. MARSHALL:  We're --

             3                THE WITNESS:  Even though she's wrong?

             4                MR. MARSHALL:  What you can do, Mr. Ely, is when

             5    we have the public comment period at the end, you can make a

             6    comment.  Thank you.

             7                THE WITNESS:  Yep.

             8                MS. ARMSTRONG:  Mr. Ely, I think we have some

             9    questions for you.

            10                CHAIRMAN GANS:  The State first.

            11                          CROSS-EXAMINATION

            12    BY MS. ARMSTRONG:

            13           Q.   So, Mr. Ely, you indicated you --

            14           A.   I'm hard of hearing so you'll have to --

            15           Q.   Mr. Ely, you indicated you have lived in Smith

            16    Valley for 15 years; is that correct?

            17           A.   Roughly 15 years.

            18           Q.   And where did you live before that?

            19           A.   I lived in Diamond Bar, California.

            20           Q.   So you moved straight from California to Smith

            21    Valley, Nevada; is that correct?

            22           A.   Yes, that is.

            23           Q.   When you moved to Smith Valley, were you aware

            24    that it's an agricultural area?
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             1           A.   Yes, I was.

             2                MR. MARSHALL:  I'm going to object to this line

             3    of questioning.  I'm not sure what the relevance is, to the

             4    fact that he when and why or whether there was an

             5    agricultural area or not, it's not relevant.  I mean, one of

             6    their primary arguments is is it relevant to his credibility,

             7    to the information that he has presented.  We believe it is.

             8                CHAIRMAN GANS:  Do you want to answer that?

             9                MS. ARMSTRONG:  I do.  I disagree.  Mr. Marshall

            10    brought that line of questioning in and it was allowed to

            11    talk about him living in an agricultural area and what it's

            12    like to live next to a dairy.

            13                CHAIRMAN GANS:  Sustained.  Go ahead.

            14           Q.   (BY MS. ARMSTRONG:)  To your knowledge, are there

            15    other dairies in the area?

            16           A.   Yes, I'm aware of other dairies in the area.

            17           Q.   Okay.  Did you attend the public hearing held by

            18    NDEP on January 7, 2015?

            19           A.   Yes, I did.

            20           Q.   And did you provide public comment?

            21           A.   Yes, I did.

            22                MR. MARSHALL:  I'm going to object again.  This

            23    is outside any questions I asked him, so it's outside the

            24    direct examination.  If she wants to --
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             1                MS. PRATT:  In an administrative proceeding, they

             2    can go outside of the questions asked on direct.

             3                MR. MARSHALL:  Okay.

             4           Q.   (BY MS. ARMSTRONG:)  So I'll proceed.  Did you

             5    say you provided public comment at that --

             6           A.   Yes, ma'am.

             7           Q.   Did you also provide public comment in the form

             8    of written comments?

             9           A.   Yes, ma'am.

            10           Q.   Okay.  I'm going to point you to NDEP's Exhibit

            11    Number 20, in the big white binder.  This big one,

            12    Exhibit 20.  You can hold that however you want.  Will you

            13    take a look at that document.  Are you familiar with that

            14    document?

            15           A.   Yes.

            16           Q.   Can you tell me what it is, what the title of it

            17    is on the first page?

            18                MR. MARSHALL:  I'm going to object again.  This

            19    is one of the reasons why there is this general rule in

            20    trials about going outside of a cross-examination is that in

            21    general, it is our obligation to present the case to you and

            22    we do that in a particular way, and what counsel is now

            23    trying to do is present her case through this witness.  She's

            24    more than welcome to call this witness during their case, but
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             1    this is not cross-examination.  This is presentation of what

             2    she believes her case to be as she stated in her opening

             3    statement.  It is not a cross-examination of this witness

             4    from what he testified to.

             5                So if they want to ask questions about whether he

             6    had the ability to comment, which is one of their points on

             7    the main case, she can do that later, but it shouldn't be

             8    allowed during cross-examination during the presentation of

             9    our case.

            10                CHAIRMAN GANS:  I agree.

            11                MS. ARMSTRONG:  Okay.  I'll rephrase the

            12    question.

            13           Q.   We do not have to look at Exhibit 20.  So you had

            14    indicated you attended the public hearing held by NDEP?

            15           A.   Yes, ma'am.

            16           Q.   And you provided public comment?

            17           A.   Yes, ma'am.

            18           Q.   And did NDEP address your public comments?

            19           A.   No, they did not.

            20                MR. MARSHALL:  Your Honor --

            21                THE WITNESS:  No, they did not.

            22                MR. MARSHALL:  This is, again, not relevant to

            23    the direct.

            24                CHAIRMAN GANS:  You're fine, John.  Sustained.
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             1           Q.   (BY MS. ARMSTRONG:)  Okay.  A couple of more

             2    questions.  Mr. Ely, are you a licensed engineer?

             3           A.   No, but I know which way water runs.

             4           Q.   Okay.  Do you have -- do you have any training

             5    that allows you to review and interpret engineering?

             6           A.   Like I said, I know water runs downhill.  I know

             7    my property is higher than the dairy property.

             8                MS. ARMSTRONG:  I would object that it's

             9    nonresponsive.

            10                CHAIRMAN GANS:  Strike.

            11                MS. ARMSTRONG:  I have no further questions.

            12                MR. JOHNSTON:  Briefly, Mr. Chairman.

            13                          CROSS-EXAMINATION

            14    BY MR. JOHNSTON:

            15           Q.   Mr. Ely, do you have any experience running a

            16    dairy?

            17           A.   Pardon?

            18           Q.   Do you have any experience running a dairy?

            19           A.   No, I don't.

            20           Q.   Okay.  So when you observe things at the dairy,

            21    you have no knowledge as to what the dairy is doing as part

            22    of its operations, do you?

            23           A.   That's true.

            24           Q.   And if this dairy meets all regulatory
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             1    requirements required for our CAFO permit, the permitted

             2    issue here, you're still opposed to the dairy, are you not?

             3                MR. MARSHALL:  I'm going to object.

             4                THE WITNESS:  I oppose the dairy for reasons that

             5    are not in the permit.

             6                MR. MARSHALL:  So my objection is this, before he

             7    answered was that's irrelevant to whether or not an

             8    individual doesn't want a dairy in their backyard.  It is not

             9    relevant to the matters before you today.

            10                CHAIRMAN GANS:  That's correct.  I sustain that.

            11                MR. JOHNSTON:  I have nothing further,

            12    Mr. Chairman.

            13                CHAIRMAN GANS:  Okay.  That's it.

            14                MR. MARSHALL:  Can the witness be excused?

            15                CHAIRMAN GANS:  Yes.  Wait just a moment, please.

            16    If the Commission -- if the panel has any questions of

            17    Mr. Ely?  No.

            18                Now you are completed.  Thank you, Mr. Ely.

            19                (Witness excused.)

            20                MR. MARSHALL:  Okay.

            21                MS. ARMSTRONG:  Can we reserve the right to call

            22    him as a rebuttal witness?

            23                CHAIRMAN GANS:  That's something I want to make

            24    sure that all witnesses understand.  I know it may be
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             1    inconvenient, but we need all witnesses to stay because we

             2    still have the possibilities of rebuttal and recalling these

             3    witnesses, so I'm asking all witnesses to please stay with

             4    us.

             5                MR. MARSHALL:  We would like to call Kim Gattuso,

             6    please.

             7

             8                            KIM GATTUSO,

             9                called as a witness on behalf of the

            10               Appellant having been first duly sworn,

            11               was examined and testified as follows:

            12

            13                         DIRECT EXAMINATION

            14    BY MR. MARSHALL:

            15           Q.   Can you identify yourself for the record, please,

            16    your name and your address?

            17           A.   My name is Kim Gattuso.  My address is 105

            18    Honeywell Lane in Wellington.

            19           Q.   And using, again, our big map from the -- just to

            20    give you some idea, can you generally describe where that is

            21    and where if you can --

            22           A.   If you see these two little dots to the west of

            23    the dairy, about 150 feet from my front door is where the

            24    animals are located.
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             1           Q.   So that's on the west side?

             2           A.   I am on the west side and across Honeywell Lane

             3    directly.

             4           Q.   Okay.

             5                CHAIRMAN GANS:  Say it again, please.  Say it

             6    again, please.

             7                THE WITNESS:  I am on the west side, directly

             8    across the street from 40 Honeywell Lane, with my front door

             9    being 150 feet roughly from the actual enclosure of the

            10    animals.

            11                CHAIRMAN GANS:  So that's probably Number 22 or

            12    27 square on here?

            13                COMMISSIONER PORTA:  Yes.

            14                THE WITNESS:  Yes, it's right at the -- at the

            15    bottom of 22 and the top of 27.  You can see some little

            16    black dots right by the outline there.

            17                COMMISSIONER PORTA:  Can you spell your last

            18    name.

            19                THE WITNESS:  G-a-t-t-u-s-o.

            20                COMMISSIONER PORTA:  Thank you.

            21           Q.   (BY MR. MARSHALL:)  Ms. Gattuso, can you briefly

            22    describe your personal history with that residence, when you

            23    moved, when you purchased the house, et cetera?

            24           A.   I arrived on my property with a moving van on
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             1    July the 4th, 1995, so I have been there just over 20 years.

             2           Q.   Okay.  And can you -- being that you live right

             3    across from the dairy, can you briefly describe some of the

             4    impacts that have -- you have incurred as a result of the

             5    dairy?

             6           A.   Well, I'm constrained, I believe, by saying much

             7    except that the water issue for me is -- is huge.  My well is

             8    very very close and because I've done so much research on

             9    what these things are and what they do to water, I am -- I am

            10    going --

            11                MS. FAIRBANK:  Objection, as to going outside the

            12    research she has, unless she's an expert to be able to

            13    testify as to that resource.

            14                THE WITNESS:  I'll retract.

            15                MR. MARSHALL:  No, all she's doing is testifying

            16    to her fears and concerns.  We're not saying she's an expert.

            17    She's just testifying as to in her mind what are the impacts

            18    to her.  We're not offering it as expert testimony, and so

            19    it's just she's articulating her fear about water quality and

            20    the fact that her wells and river near the dairy.

            21                CHAIRMAN GANS:  Denied.  Go ahead.

            22           Q.   (BY MR. MARSHALL:)  Okay.  And now I think you

            23    heard -- did you hear the testimony of Mr. Ely?

            24           A.   Yes.
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             1           Q.   And would you say that the impacts he described

             2    are generally you have suffered those same?

             3           A.   There are some of the shared impacts, yes, they

             4    are.

             5           Q.   And were there any different that you

             6    particularly wanted to add?

             7           A.   Yes, I have had at this time so far and I do have

             8    a dash cam on my car.  Now whenever I have to leave my

             9    driveway or come back into it, I'm recording everything and

            10    it is time and date stamped.

            11                THE REPORTER:  It is what?

            12                THE WITNESS:  Time and date stamped.

            13                MS. FAIRBANK:  Objection to relevance.

            14                CHAIRMAN GANS:  John, what's the relevancy here?

            15           Q.   (BY MR. MARSHALL:)  Can you -- I would like to

            16    turn now to Exhibit 39, so black binder, 39 and Exhibits 39A,

            17    B and C.  Can you look through those photographs, please, and

            18    tell me if you recognize those, the first three.

            19           A.   The first three I took those photos.

            20           Q.   And where?

            21           A.   On July the 5th of this year, after 6:00 p.m.,

            22    and the reason that I know this is because I have been on the

            23    fire department as a firefighter and EMT for 20 years.  We

            24    were paged out to a property to the east, and we had been
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             1    having a severe thunderstorm with heavy rainfall which washed

             2    out other roads in -- in the general area with mudslides, et

             3    cetera, et cetera.

             4           Q.   Can you in particular look at 39C?

             5           A.   Yes.

             6           Q.   Can you describe what that picture shows, please?

             7           A.   That picture was taken from the northeast end by

             8    the Peter's residence at an access road, and I was very

             9    careful not to go onto the property, I might add.  This is

            10    during the rainstorm, and it shows the water that is pooling,

            11    and I'm not sure that it showed it particularly but the water

            12    is flowing from the south to the north.

            13                MS. FAIRBANK:  We would object on the basis that

            14    this is a subsequent photograph with respect to storm water

            15    which is not necessarily pertinent to the specific permit as

            16    issued.  There's been no foundation established as to how

            17    this particular photograph demonstrates any violation of the

            18    permit or any other type of issue with respect to the actual

            19    issuance of the permit.  And so on the basis that I don't

            20    believe that it's relevant, and I believe that it's going far

            21    beyond the scope of admissible evidence in this particular

            22    matter, particularly with the testimony as to non admitted

            23    photographs.

            24                MR. MARSHALL:  So I think this one should be
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             1    treated just like you did the other ones, we will get to.  I

             2    mean, these are photographs showing water flowing from off

             3    the property onto the property during a rainstorm, heavy

             4    rainstorm event.  You can -- we will describe to you the

             5    contents of the permit that established --

             6                MS. FAIRBANK:  Counsel is perfectly --

             7                MR. MARSHALL:  If I can make my response.

             8                MS. FAIRBANK:  He's testifying.

             9                MR. MARSHALL:  That that is relevant to the

            10    adequacy of the storm water systems that were combined with

            11    the wastewater systems in this permit, and so that's one of

            12    the crux issue.

            13                So if you want to -- as with Exhibit 39D, the

            14    last photograph showing the same things, that if you want to

            15    withhold judgment on whether or not we can establish the

            16    actual flow of water from an actual event, that's fine with

            17    us, but all she's doing is testifying as to what the

            18    photograph shows, when it was taken and by whom, to lay a

            19    foundation on just the facts of that photograph.

            20                MS. FAIRBANK:  And to the extent that counsel is

            21    testifying, I would move to strike his testimony.  He is

            22    welcome to go ahead and introduce that evidence through a

            23    subsequent witness.

            24                CHAIRMAN GANS:  Okay.  So we'll put this down as
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             1    pending, just like we did on 39D.  This is 39A, B, C.

             2                MR. MARSHALL:  Correct.

             3                CHAIRMAN GANS:  And it's pending.

             4                MR. MARSHALL:  Thank you.  That's all of the

             5    questions I have for Ms. Gattuso.

             6                CHAIRMAN GANS:  The State, any cross?

             7                MS. FAIRBANK:  Yes.

             8                          CROSS-EXAMINATION

             9    BY MS. FAIRBANK:

            10           Q.   And was it Ms. Gattuso?

            11           A.   Yes.

            12           Q.   And prior to moving to Smith Valley, where was

            13    your residence?

            14           A.   My residence was in Ridge Crest, California.

            15    However, that was not my state of record.

            16           Q.   And moving to Smith Valley, did you recognize

            17    that that was an agricultural area?

            18                MR. MARSHALL:  I'm going to object again, same

            19    basis as to the questions to Mr. Ely, as to whether or not

            20    their motivation to come or what they recognize Smith Valley

            21    to be at that point is irrelevant to the testimony that was

            22    offered here on direct examination.

            23                CHAIRMAN GANS:  I'm going to deny it.  Continue.

            24           Q.   (BY MS. FAIRBANK:)  Go ahead and answer the
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             1    question, please.

             2           A.   Coming from a somewhat agricultural area, I

             3    understood what agricultural is.  I do not consider this

             4    dairy to be an agricultural operation.

             5                MS. FAIRBANK:  I'm going to move to strike.

             6    Thank you.  No further questions.

             7                CHAIRMAN GANS:  Intervenor?

             8                MR. JOHNSTON:  Thank you, Mr. Chairman.

             9                          CROSS-EXAMINATION

            10    BY MR. JOHNSTON:

            11           Q.   Ms. Gattuso, you have a domestic well at your

            12    property; is that correct?

            13           A.   I do.

            14           Q.   Was it there when you moved?

            15           A.   It was.

            16           Q.   How deep is it?

            17           A.   I don't remember how deep my well is.

            18           Q.   When was the last time you tested the quality of

            19    the water in that well?

            20           A.   I tested the quality of that water in that well

            21    approximately three months ago.

            22           Q.   And prior to that?

            23           A.   Prior to that was approximately right -- the well

            24    testing that we did when purchasing the property.
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             1           Q.   So you had the property for approximately

             2    20 years from the time you purchased it until three months

             3    ago and you never tested the quality of your well water?

             4           A.   I had no reason to think there was an issue.

             5           Q.   I appreciate that, but the answer to my question

             6    is, no, you did not?

             7           A.   I did not.

             8                MR. JOHNSTON:  I have nothing further,

             9    Mr. Chairman.

            10                CHAIRMAN GANS:  Commissioners?

            11                             EXAMINATION

            12    BY COMMISSIONER PORTA:

            13           Q.   Just one question.  Do you know -- Mr. Ely

            14    testified about the depth of his well.  Do you know the depth

            15    of your well water?

            16           A.   Approximately 200 feet.

            17           Q.   I mean the water level?

            18           A.   At this time no.

            19           Q.   Okay.

            20           A.   I have not had that tested yet.

            21           Q.   All right.  Thank you.

            22           A.   I do have the level in 1995, however, and that

            23    was at seven feet below grade.

            24           Q.   Thank you.
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             1                CHAIRMAN GANS:  Mark?

             2                             EXAMINATION

             3    BY COMMISSIONER TURNER:

             4           Q.   Do you now own or have you ever owned livestock

             5    and kept them on your property?

             6           A.   I do.

             7           Q.   And how many head of livestock?

             8           A.   I have three head.

             9           Q.   Horses?

            10           A.   Yes.

            11           Q.   Thank you.

            12                CHAIRMAN GANS:  Okay.  Mr. Marshall?

            13                MR. MARSHALL:  Can the witness be excused?

            14                CHAIRMAN GANS:  Pardon?

            15                MR. MARSHALL:  Can the witness be excused?

            16                CHAIRMAN GANS:  Yes, please.

            17                (Witness excused.)

            18                MR. MARSHALL:  We would like now to call Marshall

            19    Todd.

            20

            21                           MARSHALL TODD,

            22                called as a witness on behalf of the

            23               Appellant having been first duly sworn,

            24               was examined and testified as follows:


                                CAPITOL REPORTERS (775)882-5322
                                               65
�




             1                         DIRECT EXAMINATION

             2    BY MR. MARSHALL:

             3           Q.   Can you please state your name for the record and

             4    your address?

             5           A.   Marshall Todd, 25 Linda Way, Wellington.

             6           Q.   Okay.  And, again, using our long exhibit here,

             7    can you identify just your approximate house location

             8    vis-a-vis the dairy?

             9           A.   I believe I'm in 26.  I'm directly -- I'm on the

            10    south side of Linda Way, directly across from the Elys, not

            11    directly across, just slightly east.

            12           Q.   And how far away from the dairy are you?

            13           A.   Approximately -- from the dairy property, it's

            14    approximately 600 feet from the actual milking barn and that

            15    sort of thing.  It's a little further than that.

            16           Q.   Now, you heard -- were you here to hear the

            17    testimony of Frank Ely and Kim Gattuso?

            18           A.   I was.

            19           Q.   And did you hear their testimony how the dairy

            20    impacted them?

            21           A.   I did.

            22           Q.   And in general, are those -- would you say those

            23    are the same impacts to you?

            24           A.   They are.
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             1           Q.   And was there anything else you wanted to add

             2    about how the dairy might specifically impact you and your

             3    location?

             4           A.   Well, they covered it.  I mean, it's -- you know,

             5    the noise and the noise, the odors, the blowing dust, the

             6    lights.

             7           Q.   Okay.  Now, were you aware of the dairy's

             8    application to NDEP?

             9           A.   I was.

            10           Q.   And did you attempt to view the files at NDEP?

            11           A.   I did.

            12           Q.   And can you briefly describe your experience at

            13    NDEP trying to view the application file for the Smith Valley

            14    Dairy?

            15           A.   I went to NDEP on two separate occasions, and I

            16    met with Vicky Reid.  She was very cordial.  She was --

            17    explained what was going on.  But as far as seeing the

            18    permit, I was told that it wasn't done yet and that when it

            19    was completed, we would have an opportunity to look at it and

            20    comment on it.

            21           Q.   Did you also ask to see the file, the supporting

            22    documents?

            23           A.   I did.

            24           Q.   Were you allowed to see those?
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             1           A.   No, I was told that they weren't done with it

             2    yet, and I would get a chance to look at it when -- when the

             3    comment period was open.  Not being familiar with Nevada law,

             4    I didn't know I could have thrown a fit and looked at it, but

             5    I didn't know that and so I didn't.

             6           Q.   Thank you very much.

             7                That's all of the questions we have for Mr. Todd.

             8                CHAIRMAN GANS:  The State?

             9                MS. ARMSTRONG:  Yes.

            10                          CROSS-EXAMINATION

            11    BY MS. ARMSTRONG:

            12           Q.   Mr. Todd, how long have you lived in Smith

            13    Valley?

            14           A.   Two years and eight months.

            15           Q.   And where did you move from?

            16           A.   Reno.

            17           Q.   And when you moved to Smith Valley, were you

            18    aware that it was an agricultural?

            19           A.   I was.

            20           Q.   And you testified that you went to the public

            21    comment or the public hearing that NDEP held in Smith Valley?

            22           A.   I did.

            23           Q.   And did you provide --

            24           A.   I did.
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             1           Q.   -- public comment?

             2                MR. MARSHALL:  Let her finish the question.

             3           A.   Oh, I'm sorry.  I did.

             4                MS. ARMSTRONG:  What did you say, Mr. Marshall?

             5                MR. MARSHALL:  I said -- I asked him to let you

             6    finish your question.

             7                MS. ARMSTRONG:  Oh, got you.

             8                MR. MARSHALL:  Before he answered.

             9           Q.   (BY MS. ARMSTRONG:)  So I am going to refer you

            10    to Exhibit Number 20 in that white binder.  Take a minute to

            11    look at that.  Are you on Exhibit 20?

            12           A.   Yes, I'm familiar with this document.  I have it

            13    at home.

            14           Q.   Okay.  And what is the name of it on the top?

            15    What does it say?

            16           A.   It says responses to comments received during the

            17    public hearing, January 7, 2015.  Comments received via hand

            18    delivered mail and e-mail during public comment.

            19           Q.   I think you're on the wrong page, the first page.

            20           A.   The first page, okay.  Notice of the saving

            21    groundwater pollution control permit?

            22           Q.   Okay.  And if I can direct you -- if I can direct

            23    you to page two, it appears that you had commented during the

            24    public comment regarding the concern for the construction
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             1    prior to work permit; is that correct?

             2           A.   That's correct.

             3           Q.   And then below that, did NDEP respond to you?

             4           A.   I'm sorry?

             5           Q.   Right below that, it talks about NDEP -- it says

             6    that NDEP responded to you.

             7           A.   Oh, their response, okay.

             8                MR. MARSHALL:  I'm going to object.  I'm not

             9    certain what she's asking.  It's clear from the document that

            10    NDEP responded.  I'm not certain what the question.

            11                MS. ARMSTRONG:  I think the question is did NDEP

            12    respond to your concern?

            13                MR. MARSHALL:  So, again, if the question -- it's

            14    not -- this witness on our direct examination did not testify

            15    as to whether or not he felt the adequacy or NDEP's response

            16    was adequate to this comment that he made.  We're not raising

            17    that.  Mr. Ely is not raising that -- did not raise that in

            18    his direct examination nor did the question whether or not

            19    the response is adequate or not is a question of law because

            20    you look at the comment and you look at the response, his

            21    opinion about that is not relevant to that inquiry.

            22                CHAIRMAN GANS:  Sustained.

            23           Q.   (BY MS. ARMSTRONG:)  Okay.  So you did say that

            24    NDEP responded to your concern?
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             1                MR. MARSHALL:  I'm going to object.  That's my

             2    same objection to that same question.

             3                MS. ARMSTRONG:  I'll move on.

             4           Q.   If you can go to page three, number three, it

             5    indicates that you had comment regarding inaccurate and

             6    incomplete information and insufficient access to the public

             7    file; is that correct?

             8           A.   Correct.

             9           Q.   Okay.  And did NDEP provide a response to that?

            10           A.   They did.

            11           Q.   And what was the response?

            12           A.   The response was after request by representative

            13    -- is that what you're talking about?

            14           Q.   Yeah.

            15           A.   Okay.  Save Our Smith Valley request for copy of

            16    the permit filed, a request or arrange with an outside

            17    service to copy the file.

            18                MR. MARSHALL:  Just slow down you're reading so

            19    the court reporter can follow.

            20                THE WITNESS:  Oh, I'm sorry.  Some double sided

            21    pages, not properly copied by the company.

            22           Q.   (BY MS. ARMSTRONG:)  Did you ultimately receive

            23    the documents that you had requested?

            24           A.   We ultimately received the documents.
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             1           Q.   Okay.  No further questions.

             2                CHAIRMAN GANS:  Intervenor?

             3                          CROSS-EXAMINATION

             4    BY MR. JOHNSTON:

             5           Q.   Mr. Todd, you just testified that you ultimately

             6    did receive the documents you requested.  Just for

             7    clarification, you received those documents during the public

             8    comment period; is that correct?

             9           A.   It was during the delayed period after the

            10    public -- yeah, during the period set aside for public

            11    comment.

            12           Q.   Right, and that's my question is all of the

            13    information you requested with respect to this permit file

            14    was provided to you during the public comment period,

            15    correct?

            16           A.   We actually got an extension because we didn't

            17    have it all.

            18           Q.   I appreciate that but that goes -- but what I'm

            19    saying is before the public comment period closed, you had

            20    all of the information you requested; is that right?

            21           A.   Yes, sir.

            22           Q.   And so when you testified previously about not

            23    being provided the file for the permit, that was even before

            24    the public comment period opened; is that right?
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             1           A.   No, sir, you're confused.  What I testified to

             2    was when I went into NDEP --

             3           Q.   Yes.

             4           A.   -- during the process of the -- of the permit

             5    application that I was not allowed to see the file.

             6           Q.   But there is a specific public comment period and

             7    that public comment period opened in December 2014.  Your

             8    visits to NDEP predated that public comment period, right?

             9           A.   That's correct.

            10           Q.   And you couldn't see the permit at that point in

            11    time because it hadn't been issued and wasn't issued until

            12    March of 2015, right?

            13           A.   I wasn't asking to see the permit.  I was asking

            14    to see the progress being made on the permit.

            15           Q.   I thought I understood your direct testimony that

            16    you requested to see the permit, then you requested to see

            17    the file.  If I misunderstood your testimony, I apologize,

            18    but I think you clarified it for me that you did receive the

            19    entire permit file prior to close of the public comment

            20    period.

            21           A.   We did.

            22           Q.   Thank you.  Nothing further.

            23                CHAIRMAN GANS:  Commissioners?

            24
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             1                             EXAMINATION

             2    BY COMMISSIONER TURNER:

             3           Q.   Sir, do you keep animals on your property?

             4           A.   I have from time to time.  I don't have any there

             5    currently.  I've had as many as six horses on the property.

             6           Q.   Do you share a common boundary with the dairy?

             7           A.   I do not.

             8           Q.   Are you separate?

             9           A.   I do not.  There is one lot between me and the

            10    dairy's boundary.

            11           Q.   And how do you dispose of the waste from the

            12    animals that you kept on your property?

            13           A.   I usually -- I have a pit and I burn it once or

            14    twice a year.

            15           Q.   Thank you.

            16                MR. MARSHALL:  I have one question on redirect.

            17                CHAIRMAN GANS:  Redirect?

            18                        REDIRECT EXAMINATION

            19    BY MR. MARSHALL:

            20           Q.   Mr. Todd, did you receive the documents before or

            21    after the dairy was constructed?

            22           A.   After.

            23           Q.   Thank you.  I have no other questions.

            24                CHAIRMAN GANS:  Witness is excused?
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             1                MR. MARSHALL:  Yes.

             2                THE WITNESS:  Thank you.

             3                (Witness excused.)

             4                MR. MARSHALL:  Okay.  We would like to call Kathy

             5    J. Martin.

             6

             7                          KATHY J. MARTIN,

             8                called as a witness on behalf of the

             9               Appellant having been first duly sworn,

            10               was examined and testified as follows:

            11

            12                MR. MARSHALL:  We're probably going to need about

            13    an hour and a half.

            14                CHAIRMAN GANS:  That's fine with me.  Are you

            15    ready for a break now?

            16                MR. MARSHALL:  I'm just -- if you think it's

            17    appropriate now.  We've been going for an hour and a half.

            18                CHAIRMAN GANS:  Okay.  Gentlemen, are you ready

            19    for a break?

            20                We'll take a break now.

            21                MR. MARSHALL:  Okay.

            22                CHAIRMAN GANS:  How much time do you need?

            23                MR. MARSHALL:  Ten minutes.

            24                CHAIRMAN GANS:  Ten minutes is great.  We'll
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             1    reconvene at a quarter until 11:00.

             2                (Whereupon, a brief recess was taken.)

             3                CHAIRMAN GANS:  We'll reconvene.  It is 20

             4    minutes -- excuse me, ten minutes to 11:00.  I think, Mr.

             5    Marshall, you just called the witness, and the witness has

             6    been sworn or not?

             7                THE REPORTER:  She has been sworn.

             8                CHAIRMAN GANS:  Okay.

             9                         DIRECT EXAMINATION

            10    BY MR. MARSHALL:

            11           Q.   Ms. Martin, can you give your name full name for

            12    the record and where you live.

            13           A.   Sure, my name is Kathy with a K Jean Martin, and

            14    I live at 3122 Tall Oaks Circle, Norman, Oklahoma.

            15           Q.   And for the Commissioners' benefit, we're going

            16    to be working first with our Exhibit 36, which I would like

            17    to introduce, which is Ms. Martin's CV and testimony record?

            18                CHAIRMAN GANS:  Has that been stipulated?

            19                MS. FAIRBANK:  No, it has not been stipulated.

            20                CHAIRMAN GANS:  Okay.

            21                MR. MARSHALL:  Ms. Martin, can you please look at

            22    this document and tell me whether you recognize it and if you

            23    prepared it?

            24           A.   Yes, I recognize the document and, yes, I
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             1    prepared it.

             2           Q.   Okay.  Can you generally describe your

             3    educational background, please.

             4           A.   Sure.  I have a bachelor's degree in petroleum

             5    engineering from the University of Oklahoma, and then I

             6    continued on and got a master's degree in civil engineering

             7    also from University of Oklahoma, and then I have 50 hours of

             8    graduate course work beyond my masters degree in civil

             9    engineering and chemical engineering course work.

            10           Q.   And have you also taken continuing education

            11    classes?

            12           A.   I took continuing education classes as a part of

            13    my tenure with the Oklahoma Water Resources Board and the

            14    department of environmental quality, and I also do continuing

            15    education as a part of my professional engineering licensing

            16    requirements.

            17           Q.   Can you describe your work experience, please?

            18           A.   Sure.  I started out at a grad school or in grad

            19    school, I started working for the Oklahoma Water Resources

            20    Board which at the time was responsible for permitting NPDES

            21    permits and state non discharge permits for the State of

            22    Oklahoma, and I was hired in the water quality division as a

            23    permanent engineer.

            24                While I was in graduate school, they paid me to
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             1    research liners, clay liners, surface impoundment

             2    construction, pollutant in groundwater in anticipation of

             3    hiring me to draft the rules and regulations for the State of

             4    Oklahoma for non discharging permits, which I did.

             5                And once I was working full time, my other

             6    responsibilities in Oklahoma were to be the project officer

             7    of the Tar Creek Superfund site which is the Superfund site

             8    in the nation, the largest lead and zinc mine in the U.S.,

             9    and I was in charge of a 50-square-mile groundwater

            10    monitoring program that the USGS did for us under contract.

            11                And I was also responsible for drafting the rules

            12    and regulations for surface impoundment and land application

            13    of industrial wastewater, which I did with a rule committee

            14    and those were presented to the state legislature and made

            15    into law.

            16                After that, then I was in charge of writing all

            17    of the non discharging permits for Oklahoma for industrial

            18    wastewater, and I was put in charge of closing out any

            19    industrial impoundments that either were causing pollution or

            20    the company wanted to close out the impoundments.  So I was

            21    in charge of a little over one dozen major closure which

            22    would be looking at groundwater pollution and looking at

            23    whether or not the waste needed to be excavated and removed,

            24    if they could put a plastic cap or whatever of that nature.
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             1           Q.   Can I just intervene.  You said non discharge

             2    permits.  Can you please maybe provide a little more

             3    explanation for the Commission members what you meant by non

             4    discharge permit?

             5           A.   Sure.  In the State of Oklahoma, you would have

             6    discharge permits for industrial wastewater, municipal

             7    wastewater, et cetera.  At the time, I worked with the water

             8    board.  They had the authority to -- it was 30 engineers.

             9    They had the authority to write permits specifically for non

            10    hazardous industrial wastewater.  The remainder of

            11    environmental permitting at that time was done at the

            12    department of health.

            13                And so when I worked there from 1989 to '93, that

            14    was the purview of the water resources board.  And from '93

            15    to '96, I just wanted to continue that thought, the

            16    legislature created the department of environmental quality,

            17    and they merged 600 people from the health department and 30

            18    people from the water board to become the environmental

            19    permitting division for RECRA, clean air, water, all of that.

            20                But at the water board, we were in charge of

            21    industrial wastewater, discharging and non discharging

            22    facilities.  So in Oklahoma if you could not meet your

            23    effluent limitations on an NPDES permit, as an industry, you

            24    are required to build an impoundment and have alternative
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             1    methods of disposal of your wastewater, either by

             2    evaporation, probably pretreatment into a sanitary sewer

             3    works or land application.

             4                So I was in charge of very specifically the

             5    facilities that could not meet a discharge permit

             6    requirement, that did not go to sanitary sewer so they were

             7    solely handling their waste on site and disposing of it by

             8    evaporation or land application.

             9           Q.   And after your permitting experience, issuing,

            10    writing and drafting rules and regulations, what came next

            11    for you?

            12           A.   Again, back in 1996, when the state legislature

            13    created the department of environmental quality, I

            14    transferred over to the customer assistance program which was

            15    the first one of its kind in its nation, and that was to

            16    provide a one stop shopping group of people that answered the

            17    questions about all types of environmental permits in the

            18    State of Oklahoma, and I helped with my other colleagues, we

            19    helped craft the methodology of doing that, everything from

            20    creating permit assistance teams to compliance assistance

            21    teams, and I was the go to person for the first call into our

            22    offices to determine, you know, if they needed permit

            23    assistance or compliance assistance.

            24                During my tenure there, I was trained in -- at
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             1    the water board, I was trained in NPDES program to permit

             2    writers course.  But once I was in the department of

             3    environmental quality, I was trained in the Clean Air Act

             4    because they were getting ready, this is right during the

             5    1990 amendments and some implementation of some new

             6    requirements under the Clean Air Act.  So I was trained under

             7    Title Five permit writing for clean air and numerous training

             8    through the University of Texas, Arlington on air pollution

             9    control equipment, et cetera for air.

            10                And then I was put in charge of the small

            11    business assistance program related to implementation of the

            12    hazardous air pollutants, also called the HAP portion of the

            13    1990 amendments.  And also during that tenure, I would --

            14    would work with any business that wanted to locate in

            15    Oklahoma to help them understand all of the permits that they

            16    would need, environmental permits, be RECRA, air, water.  I

            17    helped them put together a timeline based on the public

            18    notice requirements, the minimum, maximum amount of time that

            19    the agency had to write those permits and any public notice

            20    or appeal timeframes so that to help them plan how to get a

            21    permit in the State of Oklahoma, and I did that for three

            22    years.

            23           Q.   And after that?

            24           A.   After that, I went out on my own as an
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             1    environmental consultant and started out working with the

             2    Metal Casting and Foundry Industry in Oklahoma, helping them

             3    with their toxic air permits, basically doing a determination

             4    on whether or not they qualified for a state miner permit or

             5    under the state air regs or if they qualified under the

             6    federal law to get an air permit for toxic, and I did some

             7    inventories for storage of hazardous materials on site.

             8                And then about May of 1997, I worked on my first

             9    concentrate animal feeding operation permit.

            10           Q.   And?

            11           A.   I've been working on those ever since for

            12    18 years, and I have been basically doing a third party

            13    engineering evaluation of the permit application as it's

            14    submitted to the state, comparing the materials to the

            15    requirements of that particular state's regulations and any

            16    particular best management practices that are implied in

            17    those regulations and coming up with a list of technical and

            18    regulatory deficiencies in anticipation of an appeal of a

            19    permit, and so I have done that for 18 years in 21 different

            20    states, so I'm fairly familiar with the industry and the

            21    permitting processes.

            22           Q.   It says here you've performed about technical and

            23    regular review of approximately 150 CAFO applications, is

            24    that accurate?
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             1           A.   I quit counting at 150.  I think it's probably

             2    over 200 now.

             3           Q.   And are you a licensed engineer?

             4           A.   I'm a licensed professional engineer in civil

             5    engineering in Oklahoma and in New Mexico.

             6           Q.   And are you current -- are those -- are you

             7    current in your education and licensing requirements?

             8           A.   I am current in my continuing ed and licensing,

             9    yes.

            10           Q.   Have you had prior experience testifying as an

            11    expert witness?

            12           A.   Yes, I have.

            13           Q.   And can you give -- we're now looking at pages

            14    one, two and three, the last three pages of Exhibit 36, and

            15    can you just give us a general overview of, not going through

            16    each one, but your experience providing expert testimony in a

            17    variety of different contexts?

            18           A.   Basically, this document provides any time I did

            19    sworn testimony, so also includes depositions.  It does not

            20    include any public comment at a public meeting which unless

            21    there was sworn testimony with cross-examination, but it's

            22    mostly administrative hearings like we're having today and

            23    anything in a higher level of court.

            24           Q.   Go ahead.
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             1           A.   That's it.

             2           Q.   And in these proceedings, were you ever admitted

             3    as an expert witness?

             4           A.   In every one of these proceedings, I was admitted

             5    as an expert witness.

             6           Q.   And as to --

             7           A.   Except at depositions, I don't believe that's

             8    part of the qualification.

             9           Q.   And as to what you were admitted to testify as an

            10    expert upon, can you just give a general description of those

            11    types of testimony and what -- what these government and

            12    courts accepted you as an expert?

            13           A.   Correct, the vast majority of these are permit

            14    appeal hearings, so I was accepted as an expert in civil

            15    engineering and groundwater.  The vast majority of these were

            16    related to groundwater.

            17                The facilities in Kentucky and Chancery Court, I

            18    was accepted as an expert in air quality related to CAFO's.

            19                Recently in Pennsylvania, I testified on a Frac

            20    tank flow back tank farm under the of publishment

            21    Pennsylvania and I was accepted as an expert in civil

            22    engineering related to waste management and then, of course,

            23    working on civil rule makings, especially in New Mexico, and

            24    there I was accepted as an expert in civil engineering.
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             1           Q.   And have you reviewed the application and permit

             2    for the Smith Valley Dairy?

             3           A.   Yes, I have.

             4           Q.   And are the issues raised in those application

             5    and permit generally the same that for which you were

             6    admitted as an expert witness?

             7           A.   Yes.

             8                MR. MARSHALL:  I would move that the Commission

             9    accept Ms. Martin as an expert witness in CAFO design and

            10    permitting regulation.

            11                MS. FAIRBANK:  Commissioner, we --

            12                CHAIRMAN GANS:  State comment?

            13                MS. FAIRBANK:  I would like to go ahead and ask

            14    permission to voir dire the witness for purpose of her expert

            15    qualifications and criteria in this particular matter.

            16                CHAIRMAN GANS:  Okay.

            17                        VOIR DIRE EXAMINATION

            18    BY MS. FAIRBANK:

            19           Q.   Ms. Martin, you're not a licensed engineer in the

            20    State of Nevada; is that correct?

            21           A.   Correct.

            22           Q.   Is this your first venture of providing testimony

            23    in Nevada?

            24           A.   Yes.
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             1           Q.   And you never conducted a physical site

             2    inspection of the Smith Valley Dairy other than observations

             3    made from beyond the physical boundaries of the dairies?

             4           A.   I was never allowed on the property, if that's to

             5    answer your question, but I did do an inspection in January

             6    of 2015, right before the public hearing, and observed the

             7    construction of the plastic line lagoons.

             8           Q.   But you were not physically present on the

             9    property at that time?

            10           A.   Correct, I was right over the fence line on the

            11    east side.

            12           Q.   So you were not physically present on the

            13    property?

            14           A.   I believe I answered that.  Yes, I was not

            15    physically on the property.

            16           Q.   And you never personally performed any soil

            17    samples or other types of soil groundwater testing there,

            18    other evaluation of the geological conditions of the Smith

            19    Valley Dairy site?

            20           A.   No, I did not.

            21           Q.   And your evaluation of the permit application was

            22    based upon generalizations as submitted in the draft

            23    application?

            24           A.   Can you repeat that question, again?
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             1           Q.   Your review and evaluation of the permit

             2    application was based upon generalizations contained within

             3    the draft application as submitted, not the final permit?

             4           A.   I'll answer what I looked at to come to my

             5    conclusions and testimony today.  I looked at all of the

             6    supporting documentation that the dairy provided to the state

             7    prior to and after the issuance of the permit.  Plus, I also

             8    looked at the permit in its draft form and in its final form

             9    after public comment.  I believe it's dated March 20, 2015.

            10    And recently we did another FOIA request of the public file,

            11    and I've looked at information that was in addition to that

            12    up to early July of 2015.

            13           Q.   And did you prepare a report dated January 9th,

            14    2015, or written comments dated January 9th, 2015, with

            15    respect to your review of the draft application in draft

            16    permit for the Smith valley Dairy?

            17           A.   Yes.

            18                MR. MARSHALL:  I'm going to object.  It's

            19    mischaracterization.  There's not -- as I understand, there's

            20    not a draft application.  It's an application, maybe draft

            21    permit.  There's an application, unless there's some

            22    testimony as to --

            23                MS. FAIRBANK:  I'll rephrase it in a different

            24    manner.
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             1           Q.   On January 9, 2015, did you provide written

             2    comment regarding the Smith Valley Dairy permit application?

             3           A.   Yes, I did.

             4           Q.   And that was based upon those documents and

             5    records available at that time that you submitted these

             6    written comments; is that correct?

             7           A.   I believe my comments -- do you have the document

             8    in front of you?

             9           Q.   If you'll refer to Exhibit 26 in Appellant's --

            10                MR. MARSHALL:  So the black binder, Exhibit 26.

            11                CHAIRMAN GANS:  That has not been stipulated?

            12                MR. MARSHALL:  It has been.

            13                MS. FAIRBANK:  It has not been.

            14                MR. MARSHALL:  Forgive me.  Wrong binder.

            15           Q.   (BY MS. FAIRBANK:)  Are you familiar with the

            16    document that's been marked in Appellant's Exhibit 26?

            17           A.   Yes.

            18           Q.   Is that something you prepared?

            19           A.   Yes, it is.

            20           Q.   And what is the date of this document?

            21           A.   The date is in the footer, January 9th, 2015.

            22           Q.   And have you prepared any other written comments

            23    or evaluation or reporting of your findings of the Smith

            24    Valley Dairy application and permit issued by Nevada
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             1    Department of Environmental Protection?

             2           A.   Other than communication with counsel, I have not

             3    done any other public expert report.

             4           Q.   And so any written comments or evaluation

             5    prepared by you that the last was January 9, 2015, document;

             6    is that correct?

             7           A.   You're asking me a question.  Can you repeat it

             8    one more time?  You're looking down when you start, and I

             9    also have a little hearing problem.

            10           Q.   Certainly.  So this January 9, 2015, written

            11    comments, that is the last written documentation submitted to

            12    department of environmental protection with respect to your

            13    review of the permit application and the draft permit?

            14           A.   Yes.

            15           Q.   Okay.  Now, in the document marked as Exhibit 26,

            16    I would like to refer you to page eight of your written

            17    comments.  Under subsection or under section six, on that

            18    first sentence, you make some assumptions regarding certain

            19    calculations; is that correct?

            20           A.   Yes.

            21           Q.   And --

            22           A.   I believe that is from the state's limit of 500

            23    gallon volume of allowable seepage from the impoundments.

            24           Q.   Is that for -- but those are certain assumptions,
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             1    not specifically based upon the Smith valley site; is that

             2    correct?

             3           A.   No, it's to be based on the Smith Valley site.

             4           Q.   But is that based upon the actual construction

             5    and permitted -- are these assumptions made as set forth in

             6    the January 9, 2015, document based upon the actual permit

             7    issued to Smith Valley Dairy?

             8           A.   I believe so, on draft language.

             9           Q.   Do you have that -- that's based upon the draft

            10    language?

            11           A.   It would be on the draft language.

            12           Q.   But not the actual permit that was written?

            13           A.   It could not.  It could not because the final

            14    permit was finalized in March, and my comments are in

            15    January.

            16           Q.   Okay.

            17           A.   I'm sorry, I misunderstood your question, but now

            18    I get it, and I can clearly answer.

            19           Q.   And then on the next page, on page nine, when

            20    you're going through some of those certain calculations and

            21    you are addressing the soil and sand with porosity, those are

            22    based upon assumptions as well; is that correct?

            23           A.   The assumptions on this would be towards the

            24    bottom of page nine, looking at the volume of an aquifer that
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             1    would be contaminated based on the seepage volume that I

             2    calculated earlier so back calculating how much freshwater

             3    would be polluted.

             4           Q.   And those --

             5           A.   The assumption of 30 percent porosity per sand is

             6    a standard value used by engineers and geologists.

             7           Q.   But, again, that's an assumption based upon

             8    generalizations, not the specific Smith Valley site; is that

             9    correct?

            10           A.   It would be based on general porosity of sand,

            11    correct.  There's not a measurement of Smith Valley sand.

            12           Q.   And your -- these assumptions as set forth in

            13    your written comments is --

            14                MS. PRATT:  Sorry.  So we're going to have video

            15    conferencing available.  It's going to be on the fourth

            16    floor, Great Basin room and Missy is going to take anyone

            17    that would like to go upstairs to the overflow room so you

            18    can sit and hear, and they are going to have to come in and

            19    finish hooking these up.  We need to pause for a minute.

            20                MR. MARSHALL:  Shall we pause?

            21                MS. PRATT:  Brief moment.

            22                MS. GOWER:  Couple of minutes of technical

            23    logistics.  The room is going to be available tomorrow as

            24    well.


                                CAPITOL REPORTERS (775)882-5322
                                               91
�




             1                MS. PRATT:  Okay.  So they are now upstairs.  We

             2    can't see them, but they can see us right now.  So we can go

             3    forward but to the people in the room, at the public comment

             4    period, if we get to that today, you will need to come back

             5    down here because I'm talking to the person in the air, so,

             6    okay.

             7                CHAIRMAN GANS:  Okay.  John, you can continue.

             8                MR. MARSHALL:  I think you were in the middle.

             9                CHAIRMAN GANS:  Not done yet?

            10                MS. FAIRBANK:  Almost done.  I think she had

            11    answered.  You had moved to strike.

            12                Will you read it back.

            13                (Whereupon, the record was read.)

            14           Q.   (BY MS. FAIRBANK:)  Assumptions set forth in your

            15    written comments, dated January 9th, 2014, those -- excuse

            16    me, January 9, 2015, those were based upon the draft permit

            17    and the application as provided at the time of your reviews;

            18    is that correct?

            19           A.   Yes.

            20                MS. FAIRBANK:  Commissioner, at this point, we

            21    would move to disqualify Ms. Martin or not have her accepted

            22    as an expert witness.  It's defendant's position that

            23    Ms. Martin's testimony does not qualify expert testimony

            24    under Nevada state law.  The Nevada Supreme Court in Hallmark
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             1    versus Eldridge has very clearly established that expert

             2    opinions must not only be testable, be generally accepted in

             3    scientific community but, and this is really where the

             4    significance is, it be based on more particular facts rather

             5    than assumptions, conjectures and generalizations.

             6                Here, Ms. Martin's opinions disclose to the

             7    defendant in advance of this hearing are based upon

             8    assumptions, speculations and generalizations.  They are not

             9    based upon the actual permit as issued by the department of

            10    environmental protection.  Ms. Martin's testimony is not

            11    specialized based upon the permit, the permit site and the

            12    unique factors which are pertinent to the actual issuance of

            13    the permit.

            14                Any testimony that Ms. Martin may offer to

            15    proffer with regards to her subsequent reviews of the permit

            16    application and the permit as issued are not permitted and

            17    should not be allowed in this particular proceeding.  Under

            18    Nevada Administrative Code 445B.8913, governing practice

            19    before this Commission, the appellant is obligated to arrange

            20    for the exchange of prepared expert testimony.

            21                The only prepared expert testimony Ms. Martin and

            22    appellants have disclosed to defendants in this particular

            23    matter are those January 9, 2015, opinions regarding the

            24    draft application and the information available up to that
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             1    point in time, January 9, 2015.

             2                So accordingly, our position is that Ms. Martin

             3    in her capacity as an expert is not qualified to provide

             4    expert testimony because the information made available to us

             5    in advance of this hearing is speculation, is conjecture and

             6    is not soundly based upon testable scientific principles as

             7    to the permit as issued.

             8                And so on that basis, we would request that

             9    Ms. Martin not be permitted to testify in the capacity as an

            10    expert in this particular proceeding.

            11                MR. JOHNSTON:  The intervenor joins in the

            12    defendant's objection.

            13                CHAIRMAN GANS:  John?

            14                MR. MARSHALL:  Would you mind, you cited I think

            15    I believe NAC Rule of Practice.

            16                MS. FAIRBANK:  445B.8913 under subsection 1C.

            17                MR. MARSHALL:  Okay.  So let's be clear about

            18    what they are doing.  They are not objecting to her

            19    qualifications as an expert.  They are objecting to the

            20    testimony that she's about to give, okay.  And they base that

            21    not on whether she knows what she's talking about but on as I

            22    understand it two different things.  One, that in the record,

            23    she commented on the draft application, excuse me, draft

            24    permit and provided comments at that time using not only her
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             1    professional judgment but standard -- industry standards that

             2    she testified to, but that's relating to whether or not those

             3    comments that she made on the draft permit are relevant to

             4    the final permit that was issued.  And, of course, that --

             5    that will be determined if they want to establish there's

             6    some difference between the draft and the final.

             7                Now, they are also saying under 445B.8913C, that

             8    there is a prohibition apparently on the proffer of an expert

             9    testimony.  And as I read this as provided to us by the SEC,

            10    and it says the Commission may upon its own motion or a

            11    motion made by any party conduct a prehearing conference to

            12    and then, C, arrange for the exchange proposed exhibits or

            13    prepared expert testimony.

            14                Now, there's no requirement in the rules that we

            15    have to prepare an expert report.  It just says that the

            16    Commission may on its own motion or on the motion of someone

            17    else arrange for a prehearing conference for this purpose.

            18    It's not a mandate that we do this.  There's no evidentiary

            19    exclusion here.  In fact, to have -- the general presumption

            20    is, you only exclude evidence if there's a specific rule

            21    prohibiting.

            22                And so what they are trying to make here is this

            23    into a mandate that it is simply not written that way.  So

            24    there's no requirement here to -- that says you must in order
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             1    to offer expert witness testimony, you have to exchange it.

             2    It just simply isn't prepare a report and exchange it.  We

             3    have provided the State and the intervenor with Ms. Martin's

             4    qualifications.  She's provided prior testimony.  In essence,

             5    we're also not limited -- we're limited to raising issues

             6    that were raised before.  So there just isn't a basis in law

             7    for saying that she is prohibited from testifying as an

             8    expert.

             9                Remember, they are not objecting for

            10    qualifications.  So if their only objection is that this Rule

            11    445B.8913 requires that you prohibit testimony, it simply, it

            12    doesn't state that.  So there's no basis here for them to

            13    object to qualifying Ms. Martin as an expert or providing

            14    expert testimony.

            15                MS. FAIRBANK:  Commissioner, our position is that

            16    it's twofold.  Number one, is that it's -- you know, first

            17    and foremost, the Nevada Supreme Court, we are relying on

            18    providing some sort of basis for the events that the

            19    testimony being provided by Ms. Martin has to be based upon

            20    the particularized facts and not assumptions, conjectures and

            21    generalizations.

            22                Ms. Martin testified that she has not personally

            23    visited the site, that she did not personally observe the

            24    actual construction except outside of the boundaries of the
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             1    property, that she did not conduct any sort of geological or

             2    testing or those type of things.  She's merely adopted

             3    information in draft documents, not finalized permit for

             4    creating certain assumptions and findings.

             5                That then compounded by the fact that she's going

             6    to be providing expert testimony on issues which the

             7    defendants have been precluded an opportunity to know the

             8    basis for those opinions.  We have no basis to understand the

             9    foundation for those opinions.  We have been deprived an

            10    opportunity to go ahead and understand and respond to those

            11    opinions which is some of the issues of fundamental fairness

            12    and advanced notice, particularly when you're giving weight

            13    and credibility to an expert's testimony is to allow the

            14    other side an opportunity to respond and have their type of

            15    equal evaluation and review.

            16                So for the first time, we're going to find out

            17    from Ms. Martin based upon speculation and conjecture because

            18    she hasn't visited the site.  She didn't conduct personal

            19    testing.  Any of her opinions are based upon generalizations,

            20    not specific scientific, testable issues as to the particular

            21    Smith Valley Dairy site.

            22                She's going to make generalizations regarding

            23    overall what happens in Washington, Pennsylvania or New

            24    Mexico does not necessarily mean it's directly applicable to
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             1    the Smith Valley Dairy site, and so those assumptions are not

             2    qualified expert opinions under Nevada law and then

             3    compounded by the fact that we've been deprived of advance

             4    notice and opportunity of what the subsequent opinions

             5    besides subsequent to January 9, 2015, is just a fundamental,

             6    you know, disadvantage for the defendants in this particular

             7    matter.

             8                MR. MARSHALL:  We have given the State notice as

             9    required by the mandatory rules.  Ms. Martin's presence as a

            10    witness be provided.  We've provided advance copies of her

            11    resume and qualifications.  They have had advanced notice of

            12    the report that she prepared in the public -- the process

            13    administrative process below.

            14                They have never contacted me to ask whether or

            15    not another report was being prepared or whether they are

            16    willing to -- felt they were somehow prohibited but honestly

            17    this to me makes more of lying in wait because there's no

            18    requirement here to exchange reports.

            19                And let's get back again to their, I think the

            20    first characterization of what the -- not that she was --

            21    she's an expert but the testimony -- her prior testimony

            22    whether or not how much weight you should give that given

            23    her -- whether the assumptions were made and they were

            24    legitimate or not.
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             1                She's arguing -- the attorney is arguing as to

             2    whether or not those are legitimate assumptions.  She's not

             3    an expert, so you haven't heard from the person who gave that

             4    testimony as to whether or not that was a reasonable

             5    assumption.  That has to do not with recognizing her as an

             6    expert but whether or not the testimony that she's about to

             7    give to you which they can cross-examine her on deserves to

             8    be considered or what weight it deserves to be considered.

             9                Now, they can cross-examine.  They can do all

            10    they want regarding these assumptions, and that goes to the

            11    weight of her testimony.  It doesn't go to whether or not

            12    she's qualified as an expert.

            13                MR. JOHNSTON:  Mr. Chairman, if I may just

            14    briefly.  There's a more fundamental issue and that is that

            15    exhibit -- the proposed Exhibit 26 which is the written

            16    comments of Ms. Martin, the opinion -- the expert opinion at

            17    the conclusion of page 15 is limited to an expert opinion as

            18    to what NDEP should do with respect to the proposed permit.

            19                And what the opinion was, it is my professional

            20    engineering opinion that the bureau should not issue the

            21    proposed draft permit as is currently written based upon what

            22    she characterizes inappropriate language and lacking

            23    fundamental information.  There is no opinion with respect to

            24    the actual permit that was actually issued by NDEP that has
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             1    been provided by Ms. Martin in advance of this hearing.

             2                So the opinion it has been provided is out of

             3    date because it's only related to what the draft opinion was

             4    in the information that was provided as of January 9, 2015,

             5    with no follow-up opinion by Ms. Martin disclosed with

             6    respect to the actual permit that was issued by the

             7    department.

             8                MR. MARSHALL:  If the Commission desires to

             9    create a rule that says you must exchange expert reports,

            10    then by all means, I would say adopt that rule, and so

            11    everyone has advance notice of it and there's general

            12    fairness.  But as of this rule right now and as I look at any

            13    other rules of practice, there's no requirement, and I think

            14    that you are -- their expectation that they are going to be

            15    hearing something that is new or different but honestly, a

            16    lot of the same problems in the draft permit were the same

            17    problems in the final because they didn't change anything.

            18                So it's not as if you're going to be hearing or

            19    they're going to be hearing new issues raised.  In fact, we

            20    are limited to those issues that we've raised before.  So,

            21    again, I'm not certain if you have a legal basis upon which

            22    to deny this well qualified person from providing expert

            23    testimony.

            24                MS. FAIRBANK:  And I just go back to the Nevada
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             1    Supreme Court's findings based upon the qualification and

             2    when the testimony should be allowed.  The Nevada Supreme

             3    Court and Hallmark versus Eldridge, 124 Nevada 428, starting

             4    at page 500, provides that under NRS 5275, expert testimony

             5    shall be admissible and shall be permitted where it will

             6    assist the trier of fact only when it is, one, relevant, the

             7    product of reliable methodology.  And in making these

             8    determinations, the Court in here, it's referring to the

             9    district court but whether or not it's testable and has been

            10    tested that it's generally accepted, but most importantly in

            11    this particular instance is based more on particularized

            12    facts rather than assumptions, conjecture and speculation.

            13                If the expert formed his opinion based upon the

            14    result of the technique or experiment or calculation, then

            15    you have to consider also whether or not that it was

            16    developed by the proffered expert for the purpose of the

            17    present dispute.  The present dispute is the actual final

            18    issued permit.

            19                CHAIRMAN GANS:  So are you suggesting that she

            20    should not be allowed to testify as an expert?

            21                MS. FAIRBANK:  Yes.

            22                CHAIRMAN GANS:  But she can testify.

            23                MS. FAIRBANK:  She can testify as a lay witness,

            24    but her testimony should not be permitted and given any
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             1    weight as an expert and she should not be qualified as an

             2    expert for purposes of testimony today.

             3                CHAIRMAN GANS:  But you do not -- it's not the

             4    State's position that she's not qualified that she doesn't

             5    have experience.  It sounds to me like she has decent

             6    experience and qualifications.

             7                MS. FAIRBANK:  The issue is not necessary -- the

             8    issue is whether or not her opinions and her testimony as an

             9    expert is based upon specific particularized facts as to this

            10    particular case and instance in permit.  It doesn't

            11    necessarily mean that in a general world, in a generalization

            12    to CAFO's in general she's not qualified.  But the case today

            13    and the issue before the Commission today is the Smith Valley

            14    Dairy permit number, that is the issue before us.

            15                So it's not -- the issue isn't whether or not

            16    Ms. Martin is qualified as an engineer to testify

            17    generically, but that generic isn't what this case is about.

            18    This case is not a generic issue about CAFO's and water

            19    quality in general.

            20                This is about a specific site, specific permit

            21    application for groundwater discharge and to the extent

            22    Ms. Martin wants to go ahead and provide expert testimony as

            23    to the adequacy as the permit as issued by NDEP to Smith

            24    Valley Dairy, we object on the basis that she doesn't meet
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             1    the Nevada Supreme Court standards and the Nevada standard

             2    for an expert opinion.

             3                MR. MARSHALL:  May I respond to one last point?

             4    Now, it has shifted a bit to the fact of not whether she's

             5    qualified but whether the process by which she's is going to

             6    arrive or she went through to go and render her opinions is

             7    one that is reasonable.

             8                Again, so that's -- that has to do with her

             9    subsequent testimony which we will show that she looked

            10    specifically at the permit, at the draft permit, knows

            11    generally about the area of land from being on the site and

            12    from looking at available material that talk about the site,

            13    then to render to you expert opinions on what you can expect

            14    given the specific facts, most of them come right out of the

            15    submissions of the dairy to the NDEP in terms of their plans,

            16    their as-constructed, their proposed plans, their as-built

            17    plans, all of the deck to groundwater information that they

            18    submitted.

            19                All of those are facts that she will take,

            20    present you with and explain to you how it is that in these

            21    circumstances the permit is -- is not adequate as she's

            22    explained in her prior testimony.  So that -- and you can at

            23    that point decide whether or not her assumptions and you can

            24    question her, and I encourage you to question her about
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             1    whether or not she's making assumptions, what assumptions are

             2    made and whether or not they are reasonable.

             3                And they are free to offer up any opposing expert

             4    to say, you know, that here's our rebuttal testimony, and we

             5    think that these assumptions are flawed, and then you can

             6    make a judgment as to whether or not the weight of that

             7    testimony, what weight should be given.

             8                CHAIRMAN GANS:  Panel members, have any questions

             9    of the attorneys?

            10                COMMISSIONER PORTA:  I don't have any questions.

            11    But as a comment, you know, the fine line between somebody

            12    that's highly qualified and an expert, that's what we're

            13    arguing over here.  I mean, obviously we're going to hear her

            14    testimony, and our job is to determine what weight we're

            15    going to give that as an expert or someone highly qualified.

            16                I don't think the line -- it's pretty thin there.

            17    So in my opinion, Mr. Chairman, I would like to hear the

            18    testimony, not as an expert but as a highly qualified

            19    individual.

            20                CHAIRMAN GANS:  That's where I am also.  That's

            21    why I asked you those questions.  I wanted to hear what she

            22    has to say.

            23                MR. MARSHALL:  Uh-huh.

            24                CHAIRMAN GANS:  And then you can cross, whatever
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             1    you need to do.  And I'm with Tom, maybe this is wrong if

             2    you're in a court of law, but I'm going to listen to her,

             3    whether she's qualified in my opinion, and I will listen to

             4    her and what she has to say.  I may or may not agree with it

             5    but whether she's an expert or not, I'm not -- I'm not going

             6    to debate this.  So with that, I want to hear her testimony.

             7                COMMISSIONER TURNER:  I think I agree with the

             8    other two panel members, but I am curious knowing what you

             9    know about this, why you did not select someone who was

            10    professionally credentialed in the State of Nevada.  This is,

            11    you know, the raising of stock in Nevada is not a small

            12    business.  There are people who are experts on this in this

            13    state.

            14                MR. MARSHALL:  There's several reasons.  One,

            15    I've represented other citizen groups, trying to comment on

            16    dairies and we couldn't find an in state PE to abide that

            17    review, and so we've had to go out of state on both

            18    occasions, and so it's a matter of we're trying to find

            19    someone who's available.

            20                In addition, we know the Supreme Court has

            21    expressly said that in-state licensure is no requirement nor

            22    is it any guarantee of a better expert witness from with one

            23    state versus another state.  And so if there is some reason

            24    that Nevada PE's are more qualified than Oklahoma PE's, I'm
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             1    not aware of any, and so the testimony is really who's more

             2    familiar with CAFO's and surface impoundments and the issues

             3    directly related to this case.  So hopefully I've answered

             4    your question.

             5                COMMISSIONER TURNER:  In a roundabout sort of

             6    way, yes, sir.

             7                MR. MARSHALL:  Okay.  I would like, if possible,

             8    to -- I don't understand the basis that the Commission has

             9    made the ruling that they will not accept this witness,

            10    particularly given that as an expert, particularly given the

            11    past record of similarly situated commissions and courts have

            12    accepted.  I would like to get that if you -- I guess I would

            13    like any other basis on the record for not qualifying this

            14    witness as an expert.

            15                CHAIRMAN GANS:  We want to hear the testimony.

            16    For us up here, maybe it's important to the State, I really

            17    don't care whether she's an expert.  I heard qualifications

            18    and her experience, and I'm interested in what she has to

            19    say.  So is there -- you want her -- if you don't want her as

            20    an expert, that's not -- that's not what we're here.

            21                MS. FAIRBANK:  I understand.  And like we've

            22    said, I think under the legal standard for qualification of

            23    an expert, our position is she doesn't meet that legal

            24    standard to qualify as an expert under that legal standard.
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             1                COMMISSIONER PORTA:  But don't you agree that

             2    should have been determined in the prehearing?  I mean,

             3    that's the reg you were citing.

             4                MS. FAIRBANK:  But that was -- but part of it is

             5    there's the expert is, you know, Mr. Marshall stated that

             6    we're free to offer our own expert to respond to what she

             7    says.  Well, if we have no advance notice, how are we

             8    supposed to do that?  And that's the challenge.  That's the

             9    predicament that we're placed into.  We now have somebody who

            10    is going to be proffering as expert testimony that we've had

            11    no advance notice as to the basis and the foundation for

            12    those opinions being made.

            13                And what we do have in terms of her testimony and

            14    opinions is based upon something an item dated January of

            15    2015 prior to the issuance of the actual permit that is at

            16    issue today, and that's the -- that's where we're at.  And

            17    so, you know, we're at a disadvantage with respect to being

            18    able to then respond and provide because we have certain

            19    pretrial disclosure with respect to witnesses and exhibits,

            20    and so we've made those disclosures based upon the effort and

            21    what's in the information which was articulated and the

            22    arguments presented in appellant's briefing which was about

            23    this January 2015 opinions, not what now is being proffered

            24    today about a subsequently approved permit, and so that's the
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             1    challenge that we have, and that's the basis that we don't

             2    believe that her testimony should be qualified as an expert

             3    because it's based upon speculation and conjecture and don't

             4    know known generalizations as stated by Mr. Marshall.

             5                CHAIRMAN GANS:  I'm a little surprised given the

             6    question that you had of her that you didn't go find her then

             7    with her questioning.

             8                MS. FAIRBANK:  It's the appellant's burden to

             9    prove, and so we have to go based upon what they are planning

            10    on prosecuting and what they're planning on presenting.

            11                CHAIRMAN GANS:  Here's what we're going to do,

            12    we're going to allow her testimony.  Now, if you prefer not

            13    to call her an expert, that is not -- I mean, this is an

            14    administrative.

            15                So, Mr. Marshall, as far as the panel is

            16    concerned, she's an expert and she will testify.

            17                MR. MARSHALL:  Okay.  Thank you very much.

            18           Q.   All right.  Ms. Martin, can you provide some --

            19                CHAIRMAN GANS:  John, may I ask a question.  What

            20    about 37 and 36 and 26 that you had used that.  Is that no

            21    longer 37?

            22                MR. MARSHALL:  I only --

            23                MR. JOHNSTON:  Exhibit 26 is her CV, her resume,

            24    and then Exhibit 26 is the written comments?
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             1                MR. MARSHALL:  So I would at this time move into

             2    evidence the Exhibit 36, the resume and expert prior

             3    testimony of Katherine J. Martin being as she's identified.

             4                MS. FAIRBANK:  At this point, we have no

             5    objection.

             6                MR. JOHNSTON:  The motion is limited to

             7    Exhibit 36?

             8                MR. MARSHALL:  Correct.

             9                MR. JOHNSTON:  I have no objection to Exhibit 36.

            10                CHAIRMAN GANS:  It's admitted.

            11                MR. MARSHALL:  I also -- sorry, Ms. Pratt.  I

            12    thought you were about to say something.

            13                Then I would also like to move into evidence

            14    Exhibit 26 which is Ms. Martin's comments on the draft permit

            15    and with all of the just submitted to NDEP during the public

            16    comment period.

            17                MR. JOHNSTON:  I do object to Exhibit 26, if

            18    she's going to testify as an expert, she provides her

            19    opinions in this forum and there's no need to admit the

            20    written expert report.  That's more for disclosure purposes.

            21    The actual written report does not come into evidence.

            22                And an additional reason, there are many opinions

            23    or observations made in these written comments that have no

            24    bearing on whether or not someone is a civil engineer in that
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             1    regard and in particular, there's comments about public

             2    access to files, that's not appropriate who the true

             3    applicant is, whether it's Dirk Vlot, Smith Valley Dairy,

             4    that's not related to her credentials.

             5                The commencement of construction issues is not

             6    relevant to the issue of this permit and the evaluation by an

             7    engineer, as you've recognized that Ms. Martin is, in the

             8    adequacy of it.  So there's a number of things in this

             9    Exhibit 26 that don't go to what her opinions are focused on

            10    and should be tailored to with respect to this hearing and

            11    adequacy of a permit.

            12                COMMISSIONER PORTA:  I tend to agree, Mr.

            13    Chairman, and Mr. Marshall is going to ask her questions from

            14    this report, the State has opportunity and the intervenor to

            15    object, and we'll decide then.

            16                CHAIRMAN GANS:  Yep.  Does the State have any

            17    comments on this?

            18                MS. FAIRBANK:  At this point in time, I think

            19    it's an acceptable manner in which to proceed.

            20                MR. MARSHALL:  I'm sorry, did I miss --

            21                COMMISSIONER PORTA:  I would say no to the

            22    report, Exhibit 26, and you're going to question.

            23                CHAIRMAN GANS:  We're going to sustain the

            24    objection from the intervenor.
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             1                MR. MARSHALL:  Okay.  If I might be heard just

             2    for a moment before you --

             3                CHAIRMAN GANS:  Okay.

             4                MR. MARSHALL:  -- make that decision.  Remember,

             5    this is a document that was considered by NDEP in its

             6    permitting process.  It was submitted during the permitting

             7    process and considered by NDEP.  And so if your ruling is a

             8    document that's part of the record of decision of NDEP in

             9    issuing this permit is not admitted into evidence before you,

            10    that is quite honestly a dangerous precedent to say.  It is

            11    what it is.  They are more than welcome, again, to comment on

            12    its value or its -- you know, what it's proposed to say in

            13    there.

            14                But I think you are essentially -- I think one of

            15    the opening arguments of the State here is that this is not

            16    necessarily de novo review, but that you are reviewing the

            17    decision made by the NDEP, and that's a part of their record

            18    that they made their decision on.  So --

            19                CHAIRMAN GANS:  I think what --

            20                MR. MARSHALL:  -- just with that.

            21                CHAIRMAN GANS:  Where I agree with the intervenor

            22    is when I read that, I totally agree that there's some expert

            23    opinions in there that have nothing to do with what we're

            24    trying to accomplish today.
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             1                MR. MARSHALL:  So you can choose to ignore those.

             2                CHAIRMAN GANS:  Okay.  Okay.  Okay.

             3                MR. JOHNSTON:  And that might be the better way

             4    to phrase that.  It is part of the administrative record.

             5    What I don't want is Exhibit 26 coming in as acceptance of

             6    all the opinions.

             7                CHAIRMAN GANS:  Okay.

             8                MR. JOHNSTON:  That's --

             9                CHAIRMAN GANS:  We will put that in evidence

            10    also, Number 26.

            11                MR. MARSHALL:  Thank you very much.

            12                    CONTINUED DIRECT EXAMINATION

            13    BY MR. MARSHAL:

            14           Q.   Okay.  Ms. Martin, I'm sorry, we're now at a

            15    quarter -- ten to 12:00.  It's taken longer.

            16                CHAIRMAN GANS:  I figured your questions won't

            17    take more than five or ten minutes.

            18                MR. MARSHALL:  Yeah, maybe a minute.

            19                Do we want to start this at this point?  I would

            20    prefer that we run through -- that we have -- that you

            21    hear --

            22                CHAIRMAN GANS:  Uninterrupted.

            23                MR. MARSHALL:  -- uninterrupted.  We can maybe do

            24    some -- can I have some preliminary questions that I can go
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             1    through and maybe that's the better time to take a break

             2    before we get to the specifics regarding the actual

             3    application and permit.  Would that be okay?

             4                CHAIRMAN GANS:  Preliminary questions, only

             5    preliminary questions.

             6                MR. MARSHALL:  Okay.

             7           Q.   Now, I think you've heard Mr. Turner express --

             8    ask our witnesses some questions regarding, you know, whether

             9    they have themselves have animals and how they dispose of

            10    their waste.  Can you give us a little background please on

            11    some of the shifts in agriculture that were undertaken with

            12    the development of confined animal feeding operations and the

            13    issues that are raised by the development of CAFO's that are

            14    different from a standard old time dairy or individual

            15    ownership of animals in an agricultural area?

            16                MS. FAIRBANK:  I would object on the basis that

            17    the question is compound.  There's more than one question.

            18                CHAIRMAN GANS:  Yes, I agree.  Will you break

            19    that down for us, please.

            20                MR. MARSHALL:  Yes, I could do that easily.

            21           Q.   Can you provide some background on confined --

            22    the development and the purpose behind confined animal

            23    feeding operations?

            24           A.   Right, in the past 18 years, I have looked at
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             1    proposed dairies here in Nevada, the Ponderosa and the

             2    Beverly Hills Dairy, that's been some time ago, probably the

             3    first time I met Mr. Marshall by phone.  I have looked at

             4    dairies in California, including the Bornara (phonetic)

             5    Dairy.  This has been probably about eight years ago.

             6                I have looked at dairies, large scale dairies in

             7    Oregon, specifically Three Mont Canyon.  That's been over

             8    five years ago.

             9                In Indiana also, around 2004, 2008 Vreba-Hoff was

            10    expanding into Indiana and building dairies, about 2,000 head

            11    dairies in Indiana, and I looked at six of those proposals,

            12    the permit applications.

            13           Q.   Can you generally describe --

            14           A.   So what -- I guess what I'm trying to say is, and

            15    I'm a long ways about it, I also looked at dairies in

            16    Nebraska.  20 years ago, dairies -- dairy farm families were

            17    raising about 100 to 300 head dairies, so there were many

            18    dairy farm families.  In the last ten to 20 years, the

            19    pattern has been to go to larger and larger animal units per

            20    farm.

            21                Basically, in the early 2000s, a large dairy CAFO

            22    would have been about 2,000 head.  In California, a large

            23    dairy, they have even up to 40,000 head.  So across the

            24    United States, it has not been a uniformed growth, is what
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             1    I'm trying to explain.

             2                Wisconsin, I think their largest dairy was just

             3    proposed in the last couple of years as a very strong dairy

             4    state, a lot of small farm -- dairy farm families, but they

             5    only have less than a handful of what we call the large

             6    CAFO's, 4,000 to 8,000 head dairies in Wisconsin.

             7                So each part of the United States has changed

             8    differently and -- but the farm -- this particular facility

             9    is proposing upwards of 7,100 head of cattle on its property

            10    of which 3,200 would be milking dairy cattle, approximately

            11    500 dry cattle waiting to be put back into service and then

            12    some calf and Heifer program, which is actually a pretty

            13    large Heifer program, up to 2,000 head of Heifers on site.

            14                So this would be -- if you compared across the

            15    United States, this would be except for California, which has

            16    really really large dairy CAFO's, this would be right up in

            17    the top percentile of large dairy CAFO's in the United

            18    States.

            19           Q.   And what are some of the changes that occur when

            20    you go from small dairy operation to more of a concentrated

            21    animal feeding operation?

            22           A.   You go from, for example, 7,000 head would have

            23    been 70 dairy farm family.  It would have been spread out

            24    over a very large part of the valley.  It may even be that
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             1    Smith Valley could not support 70 dairy farm families with

             2    their acreage and their milking, but that would be one thing.

             3    It would be the actual size and extent of all of those

             4    operations to produce from the same number of animals.

             5                The second thing is in these larger scale

             6    dairies, they have gone from a more relaxed milking method of

             7    two times per day to more accelerated milking method three

             8    times per day which means it's a 24/7 operation, obviously it

             9    always is, but it's a 24/7 milking operation, so they are

            10    consuming more food.  Obviously, you have to feed a dairy

            11    cattle more food for them to produce more milk.  These

            12    animals are --

            13                MR. JOHNSTON:  Your Honor -- Mr. Chairman,

            14    objection.  She's a civil engineer, not a dairy farmer.  For

            15    her to sit here and start talking about when you milk cows

            16    and how much you feed them, that's gone beyond the foundation

            17    that's been laid, and opinion she's here to testify.

            18                CHAIRMAN GANS:  I would like her to be more

            19    specific.

            20           Q.   (BY MR. MARSHALL:)  Okay.  If you could

            21    concentrate on not speaking of -- concentrating on feed

            22    operations, more on particularly the handling of waste and

            23    what's happened over the years of development between small

            24    farms to CAFO's and, you know, why really do we have this
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             1    concern over the permitting aspect of confined animal feeding

             2    operations?

             3           A.   And, similarly, when you -- instead of having 70

             4    farm families spread out over a large part of this part of

             5    Nevada, you have all on 140 acres condensed, it's

             6    concentrated into a very small parcel of land, and so all of

             7    the animals are basically raised on an open feed lot rather

             8    than pasturized.  So all of their wastewater, their manure is

             9    a very small feed lot, so that's the difference between the

            10    two and the sheer volume.  We're talking in the millions of

            11    pounds per year, not in ten's of thousands of pounds per year

            12    of manure.

            13                We're talking over 1,000,000 pounds of nitrogen

            14    value in that manure which is, you know, significantly I

            15    would say more nitrogen than any smaller farm family would

            16    generate.  So it requires thousands of acres to properly

            17    dispose of the nitrogen rather than 100s of acres.

            18                So just by the sheer size, you're putting all of

            19    the waste in a small part rather than spreading it out many

            20    many miles of the valley, and then you're forced to move that

            21    waste within economically feasible distance to land apply,

            22    so --

            23           Q.   How in general -- so you're saying one of the

            24    biggest issues, nitrogen or nitrate, how is that -- you
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             1    described somewhat.  How does a standard dairy and if you can

             2    comment on this particular dairy address their disposal of

             3    nitrogen?

             4           A.   Basically, it is what it is.

             5                MS. FAIRBANK:  I would object to the use of the

             6    term standard dairy versus this particular dairy.  There's

             7    been no foundation laid for what constitutes a standard

             8    dairy.  She's already testified there's no continuity

             9    throughout the United States.

            10                CHAIRMAN GANS:  I agree.  Motion sustained.

            11           Q.   (BY MR. MARSHALL:)  Are you familiar with how

            12    this dairy is going to deal with the amount of nitrogen it

            13    produces in its waste stream?

            14           A.   Right, to clarify, the dairies are -- in the

            15    environmental regulatory scheme work, dairies are looked at

            16    by the number of animals and the volume of waste, all right.

            17    There's actually no prohibition on size that I'm aware of at

            18    any state or federal level, okay, but there are minimum

            19    numbers of animals that trigger state permits.

            20                And so rather than saying a standard size, we

            21    might say a CAFO or a dairy facility that would not be large

            22    enough to trigger an environmental permit which is I what I

            23    deal with.  I only deal with dairies when they trigger a

            24    permit, so they are going to be with respect to --
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             1                MS. FAIRBANK:  Objection.

             2                CHAIRMAN GANS:  Excuse me a moment.

             3                MS. FAIRBANK:  I would move to strike her

             4    testimony.  It's not responsive to the question that was

             5    posed to the witness this particular time.

             6                CHAIRMAN GANS:  John, I would like you to guide

             7    your witness a little bit better, please.

             8           Q.   (BY MR. MARSHALL:)  Can you talk about

             9    specifically this dairy's system for disposals of and

            10    handling of the nitrogen waste?

            11           A.   Okay.  Now, I thought we were talking about

            12    CAFO's in --

            13           Q.   Yes, that was found to be objectionable, so I'm

            14    trying to reduce it down just to how this particular dairy

            15    handles what you've testified to as the amount of waste that

            16    its produced?

            17           A.   And I apologize, I do believe I thought I was

            18    being responsive to asking me general information but

            19    specifically this dairy, how they are handling their waste?

            20           Q.   Yes.

            21           A.   The solid manure is accumulated on an open

            22    feedlot.  It's proposed to be removed by scraping and piling

            23    into a common manure area, which I assume we will be looking

            24    at some engineering drawings, so you know exactly where that


                                CAPITOL REPORTERS (775)882-5322
                                               119
�




             1    is on the site.

             2                There will be milking parlor wastewater which is

             3    generated in number one, by cleaning out the milking tanks

             4    and milking piping which is part of their sanitation

             5    requirements under other federal laws.  That wastewater is

             6    going to have some remnants of milk in it.  It's going to

             7    possibly have some detergents in it and disinfectants.  Then

             8    there's going to be washed down water from the milking parlor

             9    floor where the animals, the dairy cattle defecate while they

            10    are being milked.  So there's going to be urine and feces on

            11    the dairy floor that will be washed down and collected.  All

            12    of that will be combined and put directed towards a manure

            13    solid separator.

            14                And then from that, the liquid portion of the

            15    wastewater will be directed to the two lagoons on the north

            16    side of the property, and any solids that come from the

            17    manure solid separator may or may not be stored in the manure

            18    storage area.

            19                Then the solid manure is supposedly land applied

            20    by spreading on crop land and where they would have to come

            21    in trucks and remove it.  Whereas, the liquidated wastewater

            22    which is the milking parlor wastewater, contaminated storm

            23    water runoff from the facility and washed down the feces in

            24    the barn.  That wastewater will be piped from the lagoons
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             1    down to some land application areas, all of which are located

             2    south of the proposed production area.  That's specifically

             3    what's going on at that facility.

             4           Q.   So --

             5           A.   The only thing we don't know specifically is how

             6    they will handle their animal mortality.  There has not been

             7    a decision rendering a pick up, composting onsite or burial.

             8    I can't be specific about that.

             9           Q.   So I think probably now is a good time, a little

            10    afternoon.  We can take a break there and --

            11                CHAIRMAN GANS:  Adjourn.

            12                MS. PRATT:  Recess.

            13                CHAIRMAN GANS:  Recess, excuse me, for one hour.

            14    Does that give everybody plenty of time?  Okay.  We'll be

            15    back here at 1:00 o'clock.

            16                (Whereupon, a lunch recess was taken.)

            17                CHAIRMAN GANS:  It's 1:00 o'clock.  We will

            18    reconvene this.

            19                And, John, you were questioning your witness.

            20                MR. MARSHALL:  Expert witness.

            21                CHAIRMAN GANS:  I was going to say something

            22    about your questioning but since you said that, I won't.

            23                MR. MARSHALL:  Questioning of my expert.

            24           Q.   Okay.  I think we just finished up the general
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             1    description of how the dairies will be treating their waste

             2    products but if we can just use for a moment this is -- do

             3    you have an exhibit number on this one?

             4                MS. FAIRBANK:  Yes, I believe it's 32.

             5                MR. MARSHALL:  So this is -- if you want to see

             6    it in front of you, NDEP 32.

             7                MS. FAIRBANK:  White binder.

             8                MR. MARSHALL:  It has been admitted.

             9           Q.   So I'm going to -- even though the words are

            10    sideways, I'm going to hold it up like this?

            11                MS. FAIRBANK:  It's not 32.

            12                THE WITNESS:  No, it's not.

            13                MS. FAIRBANK:  27.

            14                THE WITNESS:  Exhibit 17?

            15                MR. MARSHALL:  27.

            16           Q.   So what I would like to do now is just have you,

            17    Ms. Martin, generally describe what this exhibit is and

            18    provide the Commissioners with the general layout of the

            19    dairy.

            20                MS FAIRBANKS:  We would object on the basis that

            21    she can testify as to what she sees.  I don't think there's

            22    been any foundation as to that she's seen the individual

            23    that's prepared this document, so from that point of view.

            24                CHAIRMAN GANS:  John, can you lay some
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             1    foundation.

             2           Q.   (BY MR. MARSHALL:)  Have you reviewed the

             3    schematic plans for the dairy, both the as-built and the

             4    proposed plans that were submitted to NDEP?

             5           A.   Yes, I have.

             6           Q.   And does this exhibit look to you as if it is one

             7    of those?  It doesn't say on here if it's -- it just says

             8    site plan.  Does it look familiar?

             9           A.   I have reviewed it, so it's familiar to me, yes.

            10                MR. MARSHALL:  May we proceed?

            11                CHAIRMAN GANS:  Please.

            12           Q.   (BY MR. MARSHALL:)  Can you just generally point

            13    out the features that are denoted here on this Exhibit 26?

            14                CHAIRMAN GANS:  27.

            15           Q.   (BY MR. MARSHALL:)  27, sorry.

            16           A.   Okay.  This is, of course, north looking up.  So

            17    about the bottom half of the drawing is the corral area where

            18    the dairy cattle will be housed, and they are identified by

            19    corral numbers and whether or not they would be milk cows or

            20    dry cows.

            21                And then on the far east side of the support

            22    stock and future support stock which would be the Heifer

            23    storage CAFO.  Above and in the middle on the south side of

            24    the corral area is the actual milking parlor.
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             1                This diagram also shows north of the corral

             2    system a contained storage area which has been referred to on

             3    other sites as a manure storage compost area.  And then

             4    directly within that is the collection pit where wastewater

             5    will be collected and then pumped into the impoundments, and

             6    the impoundments are these two rectangles on the top of the

             7    piece of paper.  And then off to the west side, northwest

             8    side of the facility is the feed storage.

             9                And then this particular drawing not only

            10    represents the original three monitoring wells that were

            11    proposed in the permit application but also a fourth well

            12    located on the far southwest corner of the property that

            13    would be a background well, that's what --

            14           Q.   Can you provide the Commissioners with a

            15    description of how the -- the purpose for the pond and how

            16    they operate?

            17           A.   The purpose of the pond is twofold at this

            18    facility.  It's to collect the wastewater from the milking

            19    parlor and to collect contaminated storm water runoff.  The

            20    contaminated storm water runoff as proposed by the applicant

            21    would be that they had contoured the land underneath the

            22    corrals so that they would drain in basically a herringbone

            23    fashion towards a central collection area.

            24                They mention some of the concrete roads, et
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             1    cetera, and that that contaminated storm water runoff would

             2    be directed either through the collection pit or otherwise

             3    overflow into the south storage pond during rain events,

             4    assuming the -- obviously the contaminated storm water runoff

             5    reached that far, so it would be twofold.

             6           Q.   So you testified that the original -- why have

             7    two ponds if it's all just going into one pond?  What's the

             8    purpose of a second pond?  Are they connected?  Can you

             9    describe the operation of the two ponds?

            10           A.   Yes, this drawing doesn't show it, but there are

            11    other engineering drawings that show there's a connection

            12    between the south pond and the north pound.  There's two

            13    pipes, one is a 24-inch diameter, basically a culvert, and

            14    the other one is ten-inch pipe that allows the wastewaters

            15    and storm water runoffs to enter the storage pond.  When this

            16    reaches a certain height in the first pond, then it will flow

            17    into the second pond.

            18                So the second pond would be for -- the first pond

            19    would have the bulk of the wastewater during the storage

            20    containment, the first half of that volume generated during

            21    the storage period, and then the next pond would have the

            22    remainder of that storage requirement, plus some allowances

            23    for the storm water runoff, not only from the corrals but any

            24    storm water that falls on the pond themselves.
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             1                And then there is a weir.  In this diagram, the

             2    weir is on the north storage pond located on the west,

             3    northwest edge but in other drawings, you'll see it's

             4    actually proposed to be located on the north berm.

             5           Q.   Actually, can we quickly turn to exhibit -- our

             6    exhibits 26 and on page 12, so the black binder, page 12.

             7           A.   I've got it.

             8           Q.   And what does that -- does that picture show the

             9    weir?

            10           A.   The figure one of my original public comment is a

            11    picture of the weir and in the drawing, if you look at the

            12    far side of the drawing which would be, this will be looking

            13    at the weir located here, that white line that goes across

            14    the center of the image figure one is the weir itself, okay?

            15    Some rip-rap that you can catch in the picture.

            16           Q.   What's the purpose of the weir?

            17           A.   According to the proposal, that would be overflow

            18    during a storm event.

            19           Q.   And so this drawing is inaccurate as to the

            20    location of the weir; is that correct?

            21           A.   Correct.

            22           Q.   So can you, again, point to where the actual

            23    location would be?

            24           A.   It would be in the vicinity of the west half of
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             1    the north berm.

             2           Q.   Okay.  Thank you.  And we'll quickly go to this

             3    is your aerial?

             4                CHAIRMAN GANS:  John, 26 has not been stipulated

             5    to yet.

             6                MR. MARSHALL:  You admitted it.  Yes.

             7                CHAIRMAN GANS:  That's right, 36 and 26, okay.

             8    Thank you.

             9                MR. MARSHALL:  I believe this is Exhibit 39 of

            10    NDEP.

            11           Q.   So this is just -- can you describe what this is,

            12    please?

            13           A.   This is an aerial photograph taken recently after

            14    the permit was issued, I believe, and after the dairy has

            15    been constructed, and the photograph is looking east.  So to

            16    your left would be north.  To your right would be south.  We

            17    are looking from the west side.

            18                So this area right here which is the south half

            19    of the facility is the corral area.  The one white barn

            20    amongst the blue roofed buildings, the one white one is the

            21    milking parlor.

            22                To the left of the roof structures, we have the

            23    feed storage on the west side.  We have a concrete pad for

            24    the silage storage and then moving east, this dirt area is to
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             1    be the manure storage area when they scrape the barns and

             2    move the manure out and then, of course, your two of them.

             3           Q.   What is this white -- thick white line right

             4    here?

             5           A.   The thick white area in the feed storage, that

             6    would be covered silage.  It would be covered with white

             7    plastic, and the little black dots are tires holding it down.

             8           Q.   Is there any -- are you aware whether that

             9    underlaying with concrete or not?

            10           A.   From what I understand, the original silage that

            11    was presented at the facility was laid on dirt, but there is

            12    a, as I think in opening statement even by the NDEP, the

            13    applicant has voluntarily offered to build a concrete pad for

            14    all future silage storage mainly because there's silage

            15    leachate issues to be concerned about.

            16           Q.   And on this diagram --

            17                MS. FAIRBANK:  Objection, that calls for

            18    speculation.

            19                CHAIRMAN GANS:  Excuse me, I didn't.

            20                MS. FAIRBANK:  Objection, speculation on -- I

            21    would strike as speculative.

            22                CHAIRMAN GANS:  Sustained.

            23                Do you want to rephrase that question?

            24                MR. MARSHALL:  No.  Thank you.
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             1           Q.   Can you point out where the weir is located?

             2           A.   It would be on the far left side in the vicinity

             3    of the west half of the north berm.

             4           Q.   So in cases of storm events where there is

             5    overflow, where is this water discharging to?

             6           A.   The overflow which would be combined wastewater

             7    from the milking parlor and storm water would be discharged

             8    to the north and within close proximity of the northern

             9    boundary of the dairy.

            10           Q.   So is this the changing from dark to light, is

            11    that the northern boundary of the dairy?

            12           A.   Correct, on the far left side of the picture.

            13           Q.   Can you describe some of the issues raised by

            14    combining a wastewater holding facility with a storm water

            15    holding facility, as you described what is going on here?

            16           A.   Right.  This facility is going to generate

            17    wastewater from the milking parlor 24/7.  They can't stop

            18    milking the cows, so it's a waste stream that is continuous

            19    in nature.  And if you are in a permitting perspective, if

            20    you were to have a problem with that waste stream, they would

            21    have to actually come up with an alternative storage or stop

            22    production in order to stop putting waste into the storage

            23    area.  So I would call that continuous wastewater production.

            24    This happens because of milking.
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             1                The contaminated storm water runoff would happen

             2    only during events when this storm runoff to create enough

             3    volume to run across the property from the subject to the

             4    north and enter the interception pumps and flow into the

             5    impoundments so it's more of a batch or non regular source of

             6    wastewater.  The --

             7                CHAIRMAN GANS:  Did you mean storm water?

             8                THE WITNESS:  Huh?

             9                CHAIRMAN GANS:  Did you mean storm water?

            10                THE WITNESS:  Did I say --

            11                CHAIRMAN GANS:  Non regular.

            12                THE WITNESS:  When -- when the storm water has

            13    not touched anything in the production area, for example has

            14    not touched feed, has not touched manure, it would be

            15    considered uncontaminated storm water, right.  So once it's

            16    fallen on the production area where there's storage of manure

            17    or feed, it's considered contaminated storm water runoff,

            18    storm water and, therefore, a wastewater generated at the

            19    facility.

            20           Q.   (BY MR. MARSHALL:)  And primary containment of

            21    concern is what?

            22           A.   Is going to be for the runoff that would include

            23    sediments and then the nutrients in the sediment that would

            24    include pathogens, of course, from the -- if it was runoff
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             1    from the manure.

             2                If it was runoff from the silage area, the

             3    silage, depending on if there is some silage leachate

             4    present, that leachate has very high nitrate concentration

             5    and may get up to 4,000 parts per million so you would have

             6    an extreme concern over nitrate which is immediately mobile

             7    versus the nitrogen in the manure, which is not immediately

             8    mobile.

             9                So sediments, nitrogen and pathogens would be the

            10    top three and then just large particulates as far as

            11    effecting your waste storage facility.

            12           Q.   So would you say that in your opinion that it is

            13    important to size and locate your facilities with

            14    consideration to their integrity and how much water is being

            15    put into the system in these ponds?

            16           A.   Absolutely.

            17           Q.   Can you look at, please, we're going to be going

            18    to Exhibits 31 and 32, which have not been admitted.  Are you

            19    familiar with both of these exhibits?

            20           A.   Yes, I generated both of these images from Google

            21    Earth.

            22           Q.   And are these pictures of the -- what are these

            23    pictures of?

            24           A.   This is obviously the aerial imagery available
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             1    through Google Earth so it's a NASA satellite imagery.  I

             2    focus in on the location, in Exhibit 31, on the location of

             3    the approximate locating of the waste pond and the natural

             4    drainage at the north boundary of the property and that's on

             5    31.

             6                And then in -- I put a couple of elevations in

             7    there just to give perspective, showing that to the east of

             8    the facility, off property, the elevation is 4,733, so it's

             9    higher elevation.  The property itself started out at 4,720.

            10    It's going to be manipulated from that.

            11                And then down --  down gradient or north of the

            12    waste pond, we see a rapid lowering of the elevation from --

            13    well, not rapid, but it's definitely a lower elevation from

            14    4,713 to 4,704 to 4,700 as you travel north and then west.

            15    So that was just to give you kind of a spot idea when you're

            16    looking at that image.

            17                And then on figure -- Exhibit 32, I -- more of a

            18    30,000-foot view from Google Earth.  I pulled back so that

            19    you could see the continued drainage if -- you know, when and

            20    if there's a discharge from the weir where it's going to

            21    follow the lowest elevations in the topography, and so it

            22    would follow north and easterly and then north pathway to

            23    Colony Ditch so that's the purpose of that.

            24           Q.   Thank you.


                                CAPITOL REPORTERS (775)882-5322
                                               132
�




             1                I move that these exhibits be admitted.

             2                MS. FAIRBANK:  We would object to the admission

             3    of these particular documents.  These are documents that were

             4    not provided to NDEP during the consideration of the permit

             5    application part of the public comment.  These are documents

             6    that have been prepared subsequent for the purpose of this

             7    hearing and, therefore, they are not relevant to the actual

             8    -- the actual approval of the permit which is in question

             9    here.

            10                MR. MARSHALL:  There are in -- generally, that's

            11    -- there is a general record review cases.  There is a

            12    general preference for staying with documents that are in the

            13    record.  However, these documents, there is exceptions for

            14    explanatory material.  These documents show what the site

            15    looked like before, and there's no other photographs to do

            16    that.  So this is -- all this is establishing is that what

            17    the site was before and the drainage patterns that were there

            18    prior to the permitting.

            19                Now, of course, in this case, it's a little

            20    difficult because of course the earthwork and pond

            21    construction all occurred before the permitting --

            22                MS. FAIRBANK:  Objection to testimony.

            23                MR. MARSHALL:  -- so there isn't any opportunity

            24    to provide photographs of that prior to the actual condition
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             1    during that process.  So this is -- we consider this should

             2    be admissible extra record evidence.  Thank you.

             3                MS. FAIRBANK:  We reserve the same objection.

             4    You heard the testimony of Ms. Martin with respect to her

             5    findings.  She's provided testimony as to elevations and

             6    those different determinations.  But as to any

             7    characterization that this somehow represents the topography

             8    in a manner which affected the approval of the permit by

             9    NDEP, there's been no foundation laid for that type of

            10    argument.

            11                Furthermore, you know, to the extent that counsel

            12    is arguing that somehow is to be construed against the

            13    defendants, NDEP, with regards to the approval process, I

            14    don't believe that that provides any foundation or support

            15    for the admissibility of these particular documents.  These

            16    documents were not prepared and presented to the department

            17    for consideration with determining the approval of the

            18    permit.

            19                MR. MARSHALL:  It is odd, indeed, for NDEP to

            20    deposit documents that show the condition of the site prior

            21    to the permitting or the construction are irrelevant to the

            22    process.

            23                I think the key issues here are provided in

            24    testimony.  If the -- you know, I leave it in your hands.  If
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             1    you want to admit these documents or you've already heard the

             2    testimony from Ms. Martin about what they actually show.

             3    I'll leave it in your hands.

             4                CHAIRMAN GANS:  I'm not going to allow the

             5    admissibility of these.  I don't want to open the door to

             6    something that we are constrained by and that is we're not

             7    going to look at information that NDEP did not know or did

             8    not have when they issued this permit.

             9                MR. MARSHALL:  I will stipulate that if NDEP

            10    didn't know this information --

            11                CHAIRMAN GANS:  We'll find out.

            12                MR. MARSHALL:  Okay.  So that means -- forgive

            13    me.  I'm record keeping.  31 and 32 are not admitted.

            14           Q.   Okay.  Can you please turn to Exhibit 11A in the

            15    black binder.

            16                CHAIRMAN GANS:  The number again?

            17                MR. MARSHALL:  11A.  And I believe this has

            18    already -- it's been stipulated?

            19                MS. FAIRBANK:  Yes.

            20                CHAIRMAN GANS:  It's been stipulated, okay.

            21           Q.   (BY MR. MARSHALL:)  Can you describe what this

            22    document is?

            23           A.   This is referred to as the Lumos and Associates

            24    preliminary geotechnical investigation report for Smith
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             1    Valley Dairy and it's dated July 2013, prepared by

             2    AGPROfessionals.

             3           Q.   And can you please turn to page six of that

             4    report and can you please read the last paragraph on that

             5    page?

             6           A.   "Groundwater was encountered at the time of our

             7    field investigation."

             8           Q.   Slowly.

             9           A.   In all of the borings -- "in all borings and test

            10    pits 1 and 4 ranging in depth from 15 feet to 18 feet bgs."

            11    Which means below ground surface.  Quote, unquote modeling,

            12    comma which indicates previous groundwater presence was

            13    observed in several of the test pits and borings at depth of

            14    between 5 and 14 feet.  Therefore, seasonal groundwater in

            15    parentheses water table, fluctuations should be anticipated

            16    at the site.

            17           Q.   Why is this information important?

            18           A.   It's important because the applicants needed to

            19    establish the highest groundwater in order to determine how

            20    they could position their impoundment to maintain a four-foot

            21    separation between the bottom of the impoundment and high

            22    groundwater.

            23           Q.   Why is it important to maintain that separation?

            24           A.   The separation is there to protect the integrity
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             1    of the liner from uplift and pressure from shallow

             2    groundwater on the back side of the liner.

             3           Q.   And what happens if there is consistent

             4    groundwater levels rising to meet the liner?

             5           A.   Several things can happen depending on the

             6    veracity of it, but any type of interaction on the bottom of

             7    the lagoon of a rising and falling of shallow groundwater can

             8    create periods of pressure upwards into the liner system and

             9    then as the water table falls some vacuum on the back end.

            10                If you're talking about the earthen portion of a

            11    liner system, it can affect the compaction of it by eroding

            12    it from underneath and depending on over time, there could

            13    even be some loss of subsurface materials and some localized

            14    subsidence.  So you just want to be able to remove that

            15    shallow groundwater from underneath the liner system.  First,

            16    you have to identify where it's at.

            17           Q.   Thank you.  I would like you to turn to, in that

            18    same document, it's not numbered unfortunately, but it's

            19    plate A6.  I'm sorry.  Forgive me, wrong number.  Bear with

            20    me for a minute, A1.  We'll get to the map in just a second.

            21           A.   Okay.

            22           Q.   Can you describe what plate A1 is?

            23           A.   A1 is a boring log for boring B-1.

            24           Q.   And when was that boring taken?
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             1           A.   The date up in the top left-hand corner says

             2    June 27, 2013.

             3           Q.   And does it have an indication there of what the

             4    depth to groundwater was, that date?

             5           A.   If you look on the left-hand side of the piece of

             6    paper, a little bit underneath the halfway mark, you'll see

             7    an upside down triangle and the words at 15 feet groundwater

             8    encountered.

             9           Q.   Okay.  And if you also look at the top right

            10    corner, is there also that indication of depth to groundwater

            11    at that point?

            12           A.   Right, it says water depth, 15 feet plus or

            13    minus.

            14           Q.   Okay.  Can you take a moment, please, and look at

            15    plates A2, 3, 4, 5, 6 through 10 and just determine that

            16    these borings occurred on the same date?

            17           A.   There's June 27th and 28th are the two dates I'm

            18    running across thus far.

            19           Q.   Okay.  And this was in July of 2013; is that

            20    correct?

            21           A.   In June.

            22           Q.   Excuse me, June of -- yeah, I'm sorry.  I was

            23    looking at the date of the plate, not the date of the boring.

            24    So --
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             1           A.   Right, June 2013.

             2           Q.   Are you generally familiar with what happened

             3    climatically in Nevada at that time?  Were we in a period of

             4    drought?

             5           A.   In 2013 -- this is 2015.  You're in the fourth

             6    year of drought so, yeah, you would have had drought for at

             7    least two years.

             8           Q.   Okay.  And --

             9                MR. JOHNSTON:  Objection, there's no evidence as

            10    to the interplay between groundwater levels and the drought.

            11    That's subject to dispute, an entirely different set of

            12    circumstances for the state engineer.  And for this witness

            13    to try to make the -- connect the dots of drought meaning low

            14    groundwater level, she doesn't have the ability to offer that

            15    testimony.

            16                MR. MARSHALL:  She's not testifying as to whether

            17    or not there is evidence of drop in groundwater as a result

            18    of the drought.  She's just testifying that there was, in

            19    fact, a drought at this time.  You heard from Frank Ely.  He

            20    testified as to what was happening with his well over the

            21    same time period, in other words, and the location of his

            22    property.  So his objection is not going to what she's

            23    actually testifying about.

            24                CHAIRMAN GANS:  Okay.  It's noted.
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             1                MR. JOHNSTON:  Thank you.

             2           Q.   (BY MR. MARSHALL:)  Okay.  Can we -- can we now

             3    go to the white NDEP binder and this is Exhibit 24.

             4           A.   Page?

             5           Q.   This is the engineer's narrative, which it's not

             6    internally paginated.  It's not paginated, so --

             7           A.   I got it.

             8                MR. MARSHALL:  Commissioners, we'll be working

             9    from, it's about 20 -- 20 pages from the front.  It's titled

            10    Engineer Narrative.  First, can you --

            11                CHAIRMAN GANS:  Hold on.  I don't have it yet.

            12                MR. MARSHALL:  Okay.  It's dated 6-03 2014.

            13                THE WITNESS:  If it helps physically, it's this

            14    far into the section.

            15                CHAIRMAN GANS:  Thank you.

            16                COMMISSIONER PORTA:  You got one more.  Hang on.

            17                COMMISSIONER TURNER:  We're all on the same sheet

            18    of music now.

            19           Q.   (BY MR. MARSHALL:)  Okay.  Can you identify from

            20    the -- sorry to do this, but we're not going to ask them to

            21    flip to the first page, and what is this entire document?

            22           A.   The entire document is Exhibit 24.  It's the

            23    permit -- Smith Valley Dairy application for Nevada CAFO

            24    Groundwater Discharge Permit, dated June 4, 2014, prepared by
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             1    AGPRO, and it's somewhere in the vicinity of about 100 some

             2    odd pages.

             3           Q.   Have you reviewed this document before?

             4           A.   I have reviewed the permit applications in the

             5    public file, and I have reviewed -- I believe, I've looked at

             6    every page of this in one form or another but, yes, I've seen

             7    this -- this document.

             8           Q.   Okay.

             9           A.   This exhibit, okay, to be very specific, I've

            10    also seen this exhibit.

            11           Q.   Can you turn to, actually, it's the next page,

            12    page two of three of the engineer's narrative.  There's a

            13    paragraph about three down, it starts with run-on from

            14    adjacent land?

            15           A.   Yes.

            16           Q.   Can you read that?

            17           A.   "Run-on from adjacent land will not be a concern.

            18    Surrounding topography is gently sloped and will be farmed.

            19    The entire production area of the facility will be surrounded

            20    by a two foot raised perimeter farm road that will prevent

            21    any irrigation water or run-on from entering the production

            22    area."

            23           Q.   Why -- why is run-on an issue that needs to be

            24    addressed?
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             1           A.   Any storm water run-on that comes onto the

             2    property that interacts with any of the waste on the

             3    production site now becomes contaminated storm water run-off

             4    and must be dealt with by the permittee.

             5           Q.   And can you have run-on that comes onto the

             6    property that, for example, in this property that doesn't

             7    enter the production area but is still entering within the

             8    storm water system?

             9           A.   Right, and you can have uncontaminated storm

            10    water run-on that you divert around your waste storage areas

            11    so it maintains its non-contaminated status and then allow it

            12    to go on its way, that's a very common procedure.

            13           Q.   And -- okay.  Can you now turn to, this is

            14    further back in the same document and it's a document called

            15    titled estimating runoff and peak discharge.  I'll show you

            16    what it looks like.  It's a table.  Could you please describe

            17    what this document is?

            18           A.   At the top it says estimating runoff and peak

            19    discharge, and it appears to be a computer printout from an

            20    EFH-2, version 1.10, and looking at the peak flow for

            21    spillway is the practice, and it was dated June 6, 2014.

            22           Q.   And what's the purpose of that document?

            23           A.   Is to determine input the drainage area of

            24    concern and you describe the surface of that drainage area
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             1    using a curve number which is in the middle of this document

             2    and other descriptors of the watershed, the slope, the length

             3    and then a particular storm event and time of concentration

             4    and you're supposed to come up with a -- at the bottom of the

             5    table your peak discharge rate which is in cubic feet per

             6    second that they are calling the peak flow for spillway

             7    design.

             8           Q.   And to arrive at these calculations, do you need

             9    to know the amount of territory that you're or area that is

            10    being collected or the area that for these calculations?

            11           A.   Yes, that's the first number drainage area.

            12           Q.   Okay.  What is that number?

            13           A.   140 acres.

            14           Q.   Are you generally familiar with the size of the

            15    dairy property?

            16           A.   Yes.

            17           Q.   And what is that size?

            18           A.   It's about 140 acres.

            19           Q.   So in other words, these calculations assumed no

            20    other run-on of storm water for these -- to arrive at these

            21    numbers?

            22           A.   No, it would appear they were just looking at

            23    storm water that fell on the property, no run-on from other

            24    places, either from the south side, east or west.
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             1           Q.   So if I may clarify, that was a yes?

             2           A.   Yes.

             3           Q.   My question was did this analysis take into

             4    account any other land adjacent to the dairy property itself

             5    when determining the appropriate sizing of facilities?

             6           A.   Well, specifically the only thing we have here is

             7    140 acres, and so that's the size of the facility.  The

             8    engineer did not describe whether he was incorporating he or

             9    she was incorporating any outside acreage.

            10           Q.   Okay.

            11           A.   But from the other descriptors, it appears to be

            12    the size and shape of the dairy facility.

            13           Q.   Thank you.  Can you --

            14           A.   I guess, I would like to clarify, and I'm looking

            15    at the numbers 140 acres.  The watershed length of 500 feet

            16    and the slope, it would appear to me if you were using other

            17    pieces of property, you would break those down as is done

            18    like with hydro cad.  In hydro cad, you would pick,

            19    especially if there's different slope to the land, which

            20    there would be to the east, you would have a separate little

            21    watershed dictating its dimensions, length and slope and

            22    maybe even a different curve number.

            23                This is a really generic -- I mean, there's very

            24    little detail in here, but a good engineer would have
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             1    separate inputs for different sources of the storm water

             2    runoff.

             3           Q.   So you're assuming it's one source?

             4           A.   Correct.

             5           Q.   Okay.  Can you now turn to, this is Appellant's

             6    Exhibit 37, so the black binder, page 37, excuse me,

             7    Exhibit 37.

             8                And, Commissioners, bear with me here because it

             9    was a snafu on my part in assembling this exhibit.  It's

            10    supposed to be the monitoring report but when I PDF'd it,

            11    somehow put in a lot of other NDEP documents and duplicates

            12    so there's a lot of extraneous material here.

            13                But what we're looking at is if you count from

            14    the back, there's a couple of different letters from 2014

            15    from NDEP, and then you start getting to these documents from

            16    Silver State that is the actual monitoring report and it's --

            17    the actual documents starts with this letter from

            18    AGPROprofessionals on April 8th, 2015.

            19                Using Exhibit 26, there is a chart on -- I'm

            20    sorry, are we all on that -- do we have that?

            21                Have you seen this document before?

            22           A.   Yes.

            23           Q.   And can you describe what it is?

            24           A.   This is a submittal letter, plus table one is the
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             1    description of four monitoring wells and the dates of their

             2    baseline water quality sampling, and then the remainder of it

             3    is the laboratory reports from that water sampling event and

             4    the chain of custody report.

             5           Q.   Can you please identify these are for the four

             6    monitoring wells up on the right hand -- top right hand

             7    corner around the pond or three around the pond, is that

             8    accurate?

             9           A.   Yeah, monitoring wells one, two and three

            10    numbered counter clockwise starting on the southeast corner

            11    and monitoring well number four which was added later in the

            12    permitting process is down in the southwest corner of the

            13    entire dairy facility.

            14           Q.   Can you please describe to the Commissioners the

            15    depth to groundwater measurements for each of those

            16    monitoring wells?

            17           A.   Right, monitoring well one, which is the original

            18    up gradient well, so it would be right in the manure storage

            19    area, its depth to groundwater is 10.5 feet below ground

            20    surface.  If you go to the far north end of the north storage

            21    pond, monitor well number two, we're looking at 5.7 feet

            22    below ground surface.

            23                CHAIRMAN GANS:  Excuse me, am I finding these on

            24    these charts here?
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             1                MR. MARSHALL:  Yes, on table one, table one of --

             2                CHAIRMAN GANS:  Okay.  Thank you.

             3                MR. MARSHALL:  We're just running down the depth

             4    to groundwater.

             5                CHAIRMAN GANS:  Yes.

             6           Q.   (BY MR. MARSHALL:)  Could you keep going, please.

             7           A.   And remember the land is sloping so it's less

             8    elevation at the north end than the south.  Okay.  Monitoring

             9    well number three, which is on the west side of the north

            10    pond, it has depth to groundwater at 4.5 feet below ground

            11    surface, and then monitoring well four at the far southern

            12    end of the property, 19.8 feet below ground surface.

            13           Q.   Okay.  Do you -- do you know the depth of these

            14    ponds, familiar with the depth of the holding, the south and

            15    north storage pond?  Is it approximately ten feet, ten to

            16    14 feet?

            17           A.   Oh, of the actual construction?  I was thinking

            18    of elevation but yes.

            19           Q.   Okay.  The bottom of the pond, in other words, is

            20    ten to 14 feet?

            21           A.   Below ground surface.

            22           Q.   Thank you.  Okay.  I would like to take you now

            23    back to SOS's Exhibit 26, I believe, which is comments that

            24    you prepared, and can you turn to page 14 of that --
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             1           A.   Yes.

             2           Q.   -- document.  And heading number 12 is lack of a

             3    designed area for sludge, excuse me, solid sludge removal

             4    equipment.  Can you generally describe what that concern is

             5    that you raised in that document?

             6           A.   Yes, the wastewater that's going into these

             7    impoundments will have solids in them, not only from the

             8    milking parlor because the manure separator that they use,

             9    I'm familiar with it, it has a solid separation efficiency of

            10    ten to 20 percent.  So the rest of the solids will end up in

            11    the impoundments.  Plus, the way it's designed to receive

            12    storm water runoff from the corral area and other places that

            13    would pick up sediments and hay or feed or manure particles,

            14    there's going to be more solids deposited into the

            15    impoundments.

            16                The way they built them, there is no access to

            17    the bottom of the impoundment to -- let's say you wanted to

            18    de-water all the wastewater out of it and kind of get rid of

            19    the solids at the bottom, there is no concrete launch pad or

            20    any other type of protective device that would allow you to

            21    get into the impoundment itself with mechanical equipment and

            22    remove solids.  It's just a bear plastic liner.

            23                So this facility will have solids built up in the

            24    wastewater impoundment.  They will have no way of getting out
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             1    unless they agitate, and still they will not be able to

             2    remove solids and that's a problem.

             3           Q.   Does that degrade the capacity of the facility to

             4    hold storm water?

             5           A.   Well, it does a variety of things.  It -- not all

             6    solids will stay on the bottom of the impoundment actually.

             7    On the sledge, some of them will float to the top and create

             8    a crust.  Some solids such as sand will drop out of the inlet

             9    pipe almost immediately the heavier, and they will start to

            10    create a sandbar at the inlet pipe and that can become

            11    incredibly frustrating in order to keep the inlet pipe from

            12    clogging through the course of the operation.

            13                Some of the solids, such as let's say feed

            14    particles, et cetera would float to the top and start to

            15    evaporate the formation of a crust, would, in fact, evaporate

            16    the purported purpose of these impoundments which is not only

            17    storage for land application but also for evaporation.  If

            18    you have solid crust on the surface, you're not going to have

            19    much evaporation.

            20                So -- and I have observed dairy pond built in

            21    this way after they have been used for ten or 15 years, and

            22    all of these problems manifest themselves, and they are

            23    constant problems for the dairy operator everyday, and they

            24    cause the impoundments to be unnecessarily odiferous because
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             1    it's not a working waste storage facility.  It's a -- going

             2    to have some troubles with solids built up.

             3                And so best engineer practices is to provide a

             4    way to get into these lagoons to remove those storage over

             5    time, and they have not designed anything like that in the

             6    system.  So all they are left with is to do agitation and

             7    pumping which will not -- I -- which because of the size of

             8    the lagoons, they will not be able to remove much of the

             9    solids.

            10           Q.   Thank you.  Can you turn to Exhibit 39, please.

            11    This is one of our pending, in our Exhibit 39, please.  Can

            12    you generally describe -- did you hear the testimony of Mr.

            13    Ely and Ms. Gattuso describing what these pictures indicate?

            14           A.   Yes, I did.

            15           Q.   And do you recognize the dairy buildings in these

            16    drawings?

            17           A.   Yes, I do.

            18           Q.   And what in particular if you're looking at 39B

            19    and C, the second and third photographs, what -- what are --

            20    what concerns you about this run-on for this that's indicated

            21    here that was testified to?

            22           A.   Okay.  Storm water run-on that comes onto the

            23    property from offsite that is not formally collected and

            24    directed in a drainage and culvert system which is your
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             1    traditional engineering solution, but it's allowed to free

             2    fall across the property is now going to commingle with the

             3    manure storage area which is the area just south of the pond

             4    and be included in that storm water runoff that enters into

             5    the ponds, and they did not model for that.

             6           Q.   Thank you.  We would now like to turn to --

             7    forgive me here.  This is NDEP's exhibit permit.  Sorry, I'm

             8    having a --

             9                MS. FAIRBANK:  Which one are you looking for?

            10                MR. MARSHALL:  The actual permit.

            11                MS. FAIRBANK:  It's number two.

            12                MR. MARSHALL:  Number two, Exhibit Number Two, so

            13    this is a stipulated exhibit.

            14           Q.   And have you seen this document before?

            15           A.   This is not the signed version.

            16                MR. MARSHALL:  Can we confer for a minute?

            17                CHAIRMAN GANS:  Let's take a break, ten minutes.

            18                MR. MARSHALL:  I think they are just trying to

            19    get a copy of the final permit.

            20                MS. FAIRBANK:  Yes, ten minutes should be fine.

            21                CHAIRMAN GANS:  We'll reconvene at five after

            22    2:00.

            23                (Whereupon, a brief recess was taken.)

            24                CHAIRMAN GANS:  We'll go back on the record.
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             1    It's ten minutes after 2:00.

             2                Mr. Marshall, I figure you're going to go on to

             3    something else, and we'll come back to this when the

             4    documents are available?

             5                MR. MARSHALL:  Correct.

             6                CHAIRMAN GANS:  Thank you.

             7           Q.   (BY MR. MARSHALL:)  I would like to now turn to,

             8    let me get the number right.  This is Exhibit 11, NRCS,

             9    National Resource Conservation Service.

            10                CHAIRMAN GANS:  This is your document?

            11                MR. MARSHALL:  Yes, my document, excuse me, my

            12    black binder.  Soil Survey of Lyon County, excerpts from

            13    1984.

            14                MS. PRATT:  This has already been admitted.

            15                CHAIRMAN GANS:  Yeah.

            16                MR. MARSHALL:  What?

            17                MS. PRATT:  I was saying it's already been

            18    admitted.

            19                MR. MARSHALL:  This is admitted.

            20           Q.   Then can you look at on page 61 under soil type

            21    451 low coarse sand about three, excuse me, four paragraphs

            22    down, there's a paragraph starts with permeability, can you

            23    please read that?

            24           A.   "Permeability of this Obanion soil is moderately
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             1    slow.  Available water capacity is high.  Effective rooting

             2    depth is limited by season high water table that is at a

             3    depth of 0.5 to 2.0 feet from January through December.

             4    Runoff is very slow, and the hazard of water erosion is

             5    slight.  The hazard of soil blowing is slight."

             6           Q.   Thank you.  Now, on page 62, this is for soil

             7    type 452 Obanion sandy loam drained, actually one, two, three

             8    paragraphs down on the left, it also indicates that for the

             9    soil type, when is the period of seasonal high groundwater?

            10                CHAIRMAN GANS:  Excuse me, are you on a

            11    particular paragraph?

            12                MR. MARSHALL:  Yes, I'm on the third full

            13    paragraph on the left hand column of page 62.

            14                CHAIRMAN GANS:  Starting with what words?

            15                MR. MARSHALL:  Permeability of this Obanion.

            16                CHAIRMAN GANS:  Thank you.

            17           Q.   (BY MR. MARSHALL:)  When is the period of

            18    seasonal high groundwater?

            19           A.   Again, from January through December.

            20           Q.   Okay.  And then for soil type 453, continuing on

            21    down at the top of the right hand column, the second

            22    paragraph, starting with, again, permeability, when is the

            23    seasonal high water table?

            24           A.   Same wording, January through December.
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             1           Q.   Thank you very much.  Can we go now to our

             2    exhibit number -- excuse me, forgive me.  This is NDEP's

             3    Exhibit 8, and can you please -- this is an admitted exhibit.

             4    Can you please describe what this is?

             5           A.   This is an NRCS, Natural Conservation Resource

             6    Service, part of the USDA conservation practice of standard

             7    for waste storage facilities, so it's standard code number

             8    313 and at the bottom right hand corner, it's dated October

             9    2003 is this version.

            10           Q.   Okay.  And can you turn to page two, please.  And

            11    on the right hand column, under additional criteria for waste

            12    storage ponds, does this -- the second paragraph, does it

            13    also reference when the high water or, excuse me, when the

            14    table -- water table should be measured to ensure separation?

            15           A.   We're talking about the --

            16           Q.   The paragraph starts with pond shall have bottom

            17    elevation?

            18           A.   Right.

            19           Q.   And my question is simply at what point in time

            20    should the water table be measured to ensure groundwater

            21    separation?

            22           A.   Well, you want to look for seasonably high water

            23    table.

            24           Q.   That's it.  Thank you very much.  And why is that
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             1    important?

             2           A.   Seasonally high is a term of art, meaning the

             3    highest that the shallow groundwater is found seasonally, and

             4    it can be lower, but the highest would be the closest to the

             5    earth's surface.

             6           Q.   And now can we go please to our exhibit, black

             7    binder, number nine.

             8                CHAIRMAN GANS:  Which has not been stipulated to.

             9                MR. MARSHALL:  Which has not been stipulated to.

            10           Q.   Can you describe what that document is?

            11           A.   This is the Nevada Division of Environmental

            12    Protection's document titled Animal Waste Storage

            13    impoundments WTS-38, and this one has a date of August 2014.

            14           Q.   And what is this -- can you read the first

            15    paragraph, please, without -- the last sentence is not

            16    applicable, so just, I guess, the first sentence of the first

            17    paragraph.

            18                MS. FAIRBANK:  We would object to the reading of

            19    this particular document into the record.  It's not been

            20    admitted.  We don't stipulate to the admissibility.  So by

            21    having the witness read it, it's the same as admitting the

            22    document.

            23                MR. MARSHALL:  I can rephrase it, if you would

            24    like.


                                CAPITOL REPORTERS (775)882-5322
                                               155
�




             1                CHAIRMAN GANS:  Okay.

             2           Q.   (BY MR. MARSHALL:)  Generally, do you understand

             3    what this document was written for?

             4           A.   From my understanding, both from e-mail

             5    communication between the department and the applicant

             6    consultant is my main reference that this document was

             7    prepared by the -- the NDEP to provide guidance in the design

             8    and construction of waste storage facilities, and the

             9    applicant in this case was their consultant was directed to

            10    look at this document and use it in their design.

            11           Q.   Can you look at page two of four, item number

            12    five, groundwater separation, and can you describe without

            13    reading what that provision talks about?

            14           A.   Again, it's providing for a minimum of four foot

            15    separation between the high seasonal groundwater table and

            16    the bottom of the lagoon impoundments.

            17           Q.   Thank you.

            18                We will address this exhibit with an NDEP

            19    witness, and then we will offer it into evidence at that

            20    time.

            21                MR. JOHNSTON:  I have to object to that testimony

            22    because that did not accurately reflect this document that

            23    she was referring to, and I can do it on cross-examination,

            24    but I believe the proper time to make the objection if
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             1    someone does continue to read the full sentence is now.

             2    Because what it actually says is that the storage

             3    impoundments -- this is between the bottom of the proposed

             4    storage impoundment and the seasonal high groundwater table

             5    shall be four feet or the design shall incorporate liner

             6    ballast measure to protect liner uplift from high water

             7    table.  So to have the witness testify that was the complete

             8    statement of the guideline is inaccurate and misleading.  I

             9    want to correct the record now based on my objection.

            10                CHAIRMAN GANS:  Thank you.

            11                MR. MARSHALL:  That's fine.

            12                CHAIRMAN GANS:  Okay.

            13           Q.   (BY MR. MARSHALL:)  Okay.  That's all I have for

            14    this exhibit.

            15                MS. FAIRBANK:  Oh, okay.

            16                MS. PRATT:  Is that exhibit --

            17                CHAIRMAN GANS:  John, let me make sure we're not

            18    -- so nine is pending?

            19                MR. MARSHALL:  Nine is pending.

            20                CHAIRMAN GANS:  Okay.

            21                MS. FAIRBANK:  Replace two.

            22                MS. PRATT:  Replace it with this one.

            23           Q.   (BY MR. MARSHALL:)  Now, we're turning to

            24    Exhibit 2 in the binder and this is -- I guess, you've
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             1    already identified you've seen this document before.  Now, in

             2    your -- you're also -- excuse me, as much respect as not

             3    calling you Your Honor would entail, we are also going to be

             4    running through a number of objections -- not objections, a

             5    number of issues we identified with the permit that were

             6    identified in our opening brief that starts at page 16 which

             7    relate to the permit in the application or excuse me, the

             8    draft permit.

             9                The first one I wanted to ask you about is the

            10    flow rate that is calculated to average point or 800,000

            11    gallons of water, can you --

            12                CHAIRMAN GANS:  Excuse me, where are we, page 16?

            13                MR. MARSHALL:  No.  What I -- these are -- if --

            14    I'm trying to not switch between two exhibits for you, so

            15    these are concerns identified in our -- specifically

            16    identified in our form three and in our brief and were also

            17    parts -- part of her comments which is Exhibit, I believe,

            18    26.  So rather than have you flip back and forth, I was going

            19    to have her -- the witness describe to you what the concern

            20    was and whether or not it was addressed.

            21                MS. PRATT:  We're just trying to follow along.

            22    Page 16 of what document?

            23                MR. MARSHALL:  Page 16 of my opening brief.

            24                COMMISSIONER PORTA:  That's page seven I think in
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             1    the permit.

             2                MR. MARSHALL:  Yes, I was about to get there.

             3           Q.   So on page seven of the permit, there's a flow

             4    rate of point zero eight million gallons per day.  Can you

             5    enlighten the Commissioners about your concern with that flow

             6    rate?

             7           A.   It's zero point eight zero million gallons which

             8    is equivalent to 800,000 gallons.  My concern is this is a

             9    limitation, a discharge limitation on the 30-day average flow

            10    rate, so this would be the ceiling at which the dairy could

            11    discharge the amount of volume they can generate of

            12    wastewater.

            13                My concern is that it is significantly higher

            14    than the amount of water that's actually even used on the

            15    property, and it is also significantly larger than the value

            16    that was proposed by their consultant.  So in effect, the

            17    permit has such a high discharge rate that even if the

            18    facility was fully operated and used as much water as they

            19    thought they needed, they wouldn't come within one fourth or

            20    one tenth of this volume.  It's an extraordinary exaggeration

            21    and, therefore, not really a limitation on the facility.

            22                They should have something -- if you're going to

            23    actually write a permit that's trying to control or

            24    understand the amount of wastewater generated, a facility
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             1    needs to get a little bit closer to what is actually

             2    estimated to you by the applicant.

             3           Q.   Then on the same page, there's talking about the

             4    base you described as a 30-day average and -- but the

             5    measurement is made weekly.  Can you talk about --

             6           A.   Right, just a slight background of what we have

             7    here is we have a non discharging permit language trying to

             8    be shoehorned into a discharge permit database, and I had

             9    this same problem when I was a permit writer in Oklahoma.

            10                For discharging permits, a lot of this language

            11    makes sense.  For non discharging permit, it doesn't, but

            12    there are some like artifacts or problems with language that

            13    was left in the templet that should have been changed.

            14                But if you're asking for a 30-day average but

            15    you're measuring weekly, then you're -- in some permits you

            16    might want to say exactly how many of data points that would

            17    be, and then also if it's a 30-day rolling average, okay, not

            18    a calendar 30 days, but every time you take a measurement

            19    then you incorporate 30 days behind it.

            20                I don't know if everyone on the Commission is

            21    familiar with 30-day rolling average, but that's my concern

            22    and that is a common way of describing a measurement in an

            23    NPDES format.

            24           Q.   And then --
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             1           A.   I need to clarify that.

             2           Q.   Okay.  You can clarify that.

             3           A.   I think I need to clarify that.  In any given

             4    30 days, there may be some activities on the facility that

             5    generate more wastewater than others, be generating the same

             6    volume every single day.  So with a 30-day average, it is an

             7    attempt to capture those peaks and valleys rather than having

             8    them hide in a static 30-day calendar day, if that makes

             9    sense, just a way to get a more accurate understanding of the

            10    facility.

            11           Q.   Okay.  And then can you turn to page eight.  Page

            12    eight, are you already there?

            13           A.   I think I am.

            14           Q.   And this has -- talking about manure measured in

            15    wet tons, and you had a concern about wet tons.  Can you

            16    describe what that is, please?

            17           A.   Right, I had a concern just from the permit

            18    language itself, and I think that was reflected later in some

            19    e-mail communications but when -- there is no indication on

            20    the a facility of a scale a weigh scale, all right.  So to

            21    require reporting of weight of wet tons is a requirement that

            22    doesn't -- doesn't seem to address the restrictions of the

            23    site, and what might have been a better method of determining

            24    the amount of manure removed from the facility is to maybe
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             1    pick a cubic feet or some other easier measurable quantity,

             2    and because otherwise we're going to get into a situation

             3    where it's going to be estimates from book values, and we're

             4    not going to have actual volumes or tonnage unless you have

             5    it.

             6           Q.   Can you turn to page 19, please.

             7           A.   19?

             8           Q.   Yes.  Can you describe issues with --

             9           A.   So we just left some tables and we're now into

            10    something titled Special Approvals/Conditions Table, and

            11    there's a series of 14 items on it of which many of them are

            12    qualified with the statement, "does not apply to this

            13    permit."  So, again, this is indicative of more of a templet

            14    issue than a, you know, cleaned up version of a permit for

            15    this facility.

            16           Q.   Can you look at item number six, transfer

            17    function requirements?

            18           A.   Right, that's a separate issue related to the

            19    permit and this -- the sentence is manure may be stockpiled

            20    in and around the pens and in places of the facility's

            21    production area that drain to the wastewater impoundments.

            22    Manure may also be transferred to a third party.

            23                And so what is happening here is the permit is

            24    allowing manure to be stored basically anywhere on the
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             1    property.  Whereas, the engineer's design just has the manure

             2    in two places, either in the corral or in the manure storage

             3    area.  And so the -- actually, the permit is broadening where

             4    this manure can be placed that has this outside of the

             5    engineer's design.

             6           Q.   Can you turn to page 21.  And are you talking

             7    about the laboratory analysis, and can you talk about that,

             8    please, and what conditions?

             9           A.   It's towards the bottom of the page, item A four

            10    seven.

            11           Q.   Uh-huh.

            12           A.   This is towards the bottom of that page,

            13    additional monitoring by the permittee, and this is what the

            14    permit says, "If the permittee monitors any pollutant at the

            15    locations designated herein more frequently than required by

            16    this permit, using approved analytical methods as specified

            17    above, the results of such monitoring shall be included in

            18    the calculation and reporting of the values."  So I think

            19    actually I wanted the paragraph above, sorry.

            20                I think what I want to talk about what this one

            21    says, okay, yes -- so I'm sorry.  I'm sorry.  I'm not sick.

            22    It's an allergy.  I know the cough sounds awful.  I

            23    apologize.  A.4.6.4, the analytical techniques or methods

            24    used.  Okay.  So here is the permit and 4.6, it's talking


                                CAPITOL REPORTERS (775)882-5322
                                               163
�




             1    about recording results of the samples or measurements taken

             2    and it's dictating a laundry list of things you have to have,

             3    like the place, date and time that you did the sampling, the

             4    date of the analysis, who performed the analysis and then the

             5    analytical techniques or methods -- techniques or methods

             6    used.

             7                And typically, well, in a good permit, the

             8    permitting staff would be a little bit more concerned about

             9    exactly which laboratory methods were being used, and the

            10    reason why you do that is when you receive the data from the

            11    permittee, it goes into a database, and so you want to make

            12    sure that that -- all data, let's say for nitrates, is

            13    generated from the same EPA approved laboratory method.  It

            14    has the same detection limits and, therefore, that all of the

            15    data in that part of the database is comparable, okay, and

            16    defensible in court.

            17                So by providing a freedom to the permittee to

            18    determine the analytical techniques, the agency has lost

            19    their control over the quality of the data, and my experience

            20    in permit -- NPDES permit writers and permits that if you are

            21    going to require an analysis, laboratory analysis that you

            22    also specify the EPA analytical method and not allow the

            23    permittee to use whatever one they want.

            24                For example, some methods could be colormetric,
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             1    you know, just with like a hack test, that have -- maybe that

             2    are not as sensitive and don't give you as good of value

             3    versus some other laboratory analysis for the same parameter

             4    could give you better detection limits.  Meaning, you could

             5    get -- you could get a more specific number and maybe even a

             6    lower value.

             7                So, anyway, that's -- it's a concern that it's

             8    just leaving that up in the air, and it's a problem with

             9    compliance.  It will be a problem with enforcement.  It will

            10    be a problem with presenting the data in an enforcement

            11    action if the techniques are not outlined.

            12                MR. JOHNSTON:  Objection, I move to strike that

            13    last testimony.  That's pure speculation as to what might

            14    occur in the future, and it's just her view of how this

            15    permit is being interpreted.

            16                CHAIRMAN GANS:  I agree.

            17                MR. MARSHALL:  Can I?

            18                CHAIRMAN GANS:  Go ahead, yeah.  You want to be

            19    -- yeah, absolutely, I cut you off.

            20                MR. MARSHALL:  Hopefully I'll change your mind,

            21    but that it's really she is testifying based on her

            22    experience and to similar types of permit conditions and what

            23    can happen, and she's been involved as indicated in many

            24    testifying on the permits, so I do think it is relevant as to
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             1    why you might have a consistent set of monitoring, reporting

             2    information.  With that, I'll be quiet.

             3                MR. JOHNSTON:  I'm happy to respond, but it's

             4    still speculative because the type of data that the witness

             5    is talking about could be provided under this permit.  It's

             6    speculation as to what might be provided in the future and

             7    whether -- depending on what that data indicates, there might

             8    be an enforcement.  That's just wild speculation.  With all

             9    due respect to Ms. Martin's experience in this area, it's

            10    still speculation as to what might happen under this.

            11                MR. MARSHALL:  That's one of the problems with

            12    the permit that at this point it's speculation.

            13                MR. JOHNSTON:  Mr. Marshall is just arguing.

            14                MR. MARSHALL:  Right, this is argument.

            15                MR. JOHNSTON:  We're talking about witness

            16    testimony, Mr. Chairman.

            17                MR. MARSHALL:  We're arguing over --

            18                CHAIRMAN GANS:  We don't need to argue this,

            19    okay?  I understand what the intervenor is saying, and it's

            20    been noted, and we will allow it.

            21           Q.   (BY MR. MARSHALL:)  Okay.  Do you have any other

            22    significant concerns that you would like to articulate about

            23    the permit?  We've just touched on the highlights.  We, of

            24    course, included others in our brief but in terms of trying
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             1    to conserve our fast disappearing daylight.

             2                COMMISSIONER PORTA:  These are your major points.

             3                THE WITNESS:  I have one more.  One would be the

             4    detection limits.  The permit allows for --

             5                CHAIRMAN GANS:  Is this particular in the permit

             6    somewhere?

             7                THE WITNESS:  Yes.

             8                CHAIRMAN GANS:  Let's specify.

             9                MR. MARSHALL:  It's on page 25, I believe.  I'll

            10    refer to page 25, okay.  On page 22 of the permit, item

            11    A.4.8.4, the permit states "All laboratory analysis conducted

            12    in accordance with this discharge permit must have detection

            13    at or below the permit limits."

            14                Okay.  Now, again, this is very similar to not

            15    specifying the EPA method.  If you do not specify the

            16    detection limit for each and every parameter that you're

            17    asking for a reporting, then you are stuck with data or a

            18    method that is not -- that is only as sensitive as for

            19    example the maximum contaminant levels which say for nitrates

            20    is ten parts per million is the MCL under the Safe Drinking

            21    Water Act.

            22                On your page 25 of the permit, you have some step

            23    enforcement from seven parts for a total filtration but let's

            24    say just nitrates, the enforcement limit is ten parts per
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             1    million, if that's your detection limit for the method that

             2    you use, then if you have 9.8 parts per million, you may not

             3    get a positive answer on your analytical, and so you've lost

             4    the knowledge that you're actually very close to your MCL.

             5                So EPA's recommendations for detection limits is

             6    one tenth of the MCL so that your detection limit is well

             7    below the actual value that you're concerned about, and you

             8    can start to see an upward trend towards it, and that's

             9    standard in NDPS, that's standard for EPA.

            10                MR. MARSHALL:  Thank you.  I have no further

            11    questions.

            12                CHAIRMAN GANS:  Okay.  The State's table?

            13                          CROSS-EXAMINATION

            14    BY MS. FAIRBANK:

            15           Q.   Ms. Martin, would you refer to Appellant's

            16    Exhibit 36, which is your CV.

            17                CHAIRMAN GANS:  Wait, counsel, 36?

            18                MS. FAIRBANK:  Appellant 36, in the black binder.

            19                CHAIRMAN GANS:  Ah-ha.

            20                THE WITNESS:  Yes.

            21           Q.   (BY MS. FAIRBANK:)  And starting at the third

            22    page of that exhibit what's been marked as -- what's

            23    indicated as page one of your expert witness testimony and

            24    deposition history, based upon your prior testimony and
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             1    review of this document, it appears most of your testimony

             2    has been made on behalf of objectors to or appellants from

             3    the issuance of a permit, isn't that true?

             4           A.   My clients are the people that appeal the permit

             5    issuance.

             6           Q.   So you're generally on the homeowners or those --

             7    making sure I understand your testimony, so you generally

             8    testify on behalf of those appealing the issuance of a

             9    discharge permit?

            10           A.   Right, and different states have different

            11    qualifiers on who can do that, whether it's an organization

            12    or an individual, I guess, to clarify your question.

            13           Q.   When was the last time you testified on behalf of

            14    entity that issued a permit?

            15           A.   I have not testified for a state agency.

            16           Q.   What is your rate of payment for your services?

            17           A.   For a -- for the citizens that are protesting,

            18    are doing a permit appeal my fee is $750.

            19           Q.   And is that a flat fee or that based upon just

            20    your initial review?

            21           A.   That's been my flat fee since 1997.  I have

            22    different fees when I work for companies but when I work for

            23    citizens, it's a small dollar amount.

            24           Q.   Now, you previously provided to the department of


                                CAPITOL REPORTERS (775)882-5322
                                               169
�




             1    environmental protection comments with respect to the

             2    application and draft permit?

             3           A.   Is that a question?

             4           Q.   Yes.  Did you previously provide the department

             5    written comments?

             6           A.   Yes, I did.  On the -- I provided comments on the

             7    draft permit but more specifically on the procedure and on

             8    the permit file itself was the focus.

             9           Q.   And that was identified as Exhibit 26 for

            10    appellants, is that those comments?

            11           A.   Exhibit 26, correct.

            12           Q.   And that -- that document there, combined with

            13    your public comment at the January 7th, 2015, hearing,

            14    consisted the totality of your public input or your input

            15    into the issuance of the permit involving the Smith Valley

            16    Dairy?

            17           A.   With my public input, there was only one public

            18    meeting, so that would be my comment there, and it was only

            19    one public comment period, and this is the only public

            20    written comments I've submitted.

            21           Q.   In that written public or, excuse me, in

            22    Exhibit 26, your written comments, did you make any

            23    specification or identify any concern with respect to the use

            24    of a 30-day time period or rolling 30-day time period?
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             1           A.   At the time that I was asked to put together

             2    these comments, the citizens --

             3           Q.   That wasn't my question.  My question was --

             4           A.   I'm answering the question.

             5           Q.   Yes or no, did you include a comment with respect

             6    to the 30-day versus a rolling 30-day time period?

             7           A.   For yes or no, I did not include any comments

             8    about the proposed permit -- I guess I did.  There's some

             9    comments but not on the 30-day rolling, you're correct.

            10           Q.   And these comments were based upon the

            11    application as it stood at that time that you had received a

            12    copy of that application, correct?

            13           A.   My comments would have been restricted to the

            14    permit application materials that were supplied via an open

            15    records request.  So whatever the agency provided via links

            16    or copies to the citizens, that's what I had access to.

            17           Q.   And that also included the draft permit?

            18           A.   Yes.

            19           Q.   And some of those concerns were memorialized in a

            20    notice of decision issued by the department of environmental

            21    protection; is that correct?  Let me rephrase that question.

            22    That was a poorly phrased question.

            23                So your concerns were memorialized and summarized

            24    in the notice of decision issued by this department of
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             1    environmental protection, is that true?

             2           A.   You know, I didn't do a check on every single one

             3    of them, but I do know the notice of decision had some

             4    paraphrasing of concerns, and then the agency response.  So I

             5    did not go point by point to see if every one of them were

             6    addressed or addressed adequately.

             7           Q.   So if I -- would you refer to Defendant's

             8    Exhibit 20, which would be in the white binder, and this has

             9    been stipulated and an admitted exhibit.  Have you seen that

            10    document before?

            11           A.   Yes.

            12           Q.   And if you would refer to page two of Exhibit 20,

            13    section one, did you express concern regarding construction

            14    of the -- of the construction prior to the issuance of the

            15    permit?

            16           A.   Yes, I did.

            17           Q.   And the response indicated that there was a cease

            18    and desist order and notice of alleged violation; is that

            19    correct?

            20           A.   The document speaks for itself, but the NDEP

            21    response says construction that commenced prior to the

            22    issuance of the permit was addressed by NDEP through a cease

            23    and desist order and a notice of alleged violation to the

            24    permit.
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             1           Q.   And then also on page two under the second

             2    concern with regards to a management plan to address odors

             3    and flies, do you know whether the final permit issued

             4    addressed that particular concern?

             5           A.   The NDEP response speaks for itself, but NDEP

             6    required the permittee --

             7           Q.   I'm sorry, that wasn't my question.  My question

             8    is do you know whether or not the final permit issued

             9    addressed that concern you expressed with regards to a

            10    management plan to address odors and flies?

            11                CHAIRMAN GANS:  Excuse me, what page is that on?

            12                MS. FAIRBANK:  The concern is on page two of

            13    Exhibit 20, Defendant's Exhibit 20.

            14                MR. MARSHALL:  Rolls over onto page three.

            15                CHAIRMAN GANS:  Go ahead and answer.

            16                THE WITNESS:  Yes, one of the solutions was to

            17    require the management plan for nuisance control, and I read

            18    that and I felt that --

            19           Q.   (BY MS. FAIRBANK:)  That wasn't my question.  It

            20    was a yes or no.  Did they -- did the permit include an odor

            21    management or some sort of plan with respect to odors and

            22    flies?

            23           A.   In this document?

            24           Q.   In the permit do you know whether it did?
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             1           A.   I believe, yes but I don't remember what page.

             2           Q.   I'll go ahead and refer you to Exhibit 2, which

             3    is the permit, and page 19.  I believe it's 19, section --

             4    paragraph seven or section seven.

             5           A.   Are you asking me a question?

             6           Q.   I was just referring to that to refresh your

             7    recollection with respect to my question as to whether or not

             8    the permit contained.

             9           A.   Right, it requires a management plan for nuisance

            10    control, item number seven.

            11           Q.   And then in your written comments, going back to

            12    the Defendant's Exhibit 20, the summary of the public

            13    comments, you had expressed concern regarding access to the

            14    public records.

            15                MR. MARSHALL:  I'm going to object.  This is -- I

            16    don't know what this has to do with the -- her -- the basis

            17    for her testimony.  It's not relating to the permit.  It's

            18    relating to the process regarding when it was issued which is

            19    not what she was testifying.

            20                MS. FAIRBANK:  One of the issues that has been

            21    presented by appellants and including through the -- through

            22    their argument and through Ms. Martin's documentation and

            23    evidence presented by the appellants relates to that one of

            24    the problems with the issuance of the permit was access to
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             1    the public comments and access to public records, and so that

             2    correlates into a deficiency and issuance of the permit.

             3                Ms. Martin made public comment with regards to

             4    that which is part of the record with respect to the totality

             5    of the issuance of the permit, and so I'm just simply going

             6    through that particular, you know, those concerns that were

             7    expressed with respect to, you know, responding to those

             8    contentions that because there was inadequate public access

             9    represent by the appellant responding to that particular

            10    issue as present through the documents and evidence which

            11    have been stipulated in and admitted before the Commission

            12    here today.

            13                MR. MARSHALL:  Again, for us, this has to do with

            14    the timing of this case.  If they want it, that's part of

            15    their case in chief to argue about whether or not there was

            16    public notice and those issues, they are welcome to do it

            17    there, but this is a cross-examination of an expert that gave

            18    testimony on how the dairy operates and not on whether or not

            19    the -- there was public testimony.

            20                They are welcome if they want to identify her as

            21    a witness, call her about that, but that's not what the

            22    subject of the direct examination was.

            23                MS. FAIRBANK:  As counsel for the Commission has

            24    already stated earlier today, you know, the rules of evidence
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             1    are a bit lax in these types of proceedings.  We are

             2    constrained by a two-day period of time.  We're already

             3    almost 3:00 p.m. today.  And so in the interest of moving

             4    things forward because there are still multiple witnesses to

             5    be called today and tomorrow, I'm just trying to go ahead and

             6    efficiently move through things so that we can get through

             7    this within the time constraints and not have to be burning

             8    the midnight oil.

             9                MR. JOHNSTON:  Mr. Chairman, Mr. Marshall moved

            10    for admission of Exhibit 26 to the written comments, and

            11    Ms. Martin -- those written comments that he introduced into

            12    evidence contain this precise issue, and now he says she

            13    can't be cross-examined on that issue?  He can't have it both

            14    ways where the written comments go into the evidence and then

            15    we're not allowed to cross-examine her on those precise

            16    issues.

            17                CHAIRMAN GANS:  I'm going to allow it.

            18           Q.   (BY MS. FAIRBANK:)  Did you express concern in

            19    the written comments and at the public hearing with respect

            20    to access to public records?

            21           A.   I expressed concern because --

            22           Q.   The question is did you express -- did you make a

            23    representation that you had concerns, yes or no?

            24           A.   Yes.
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             1           Q.   And ultimately were you provided the totality of

             2    the records prior to the conclusion of the public comment

             3    period?

             4           A.   I was provided -- we've been asking for the

             5    records since June.

             6           Q.   My question was --

             7           A.   We were provided the information over the

             8    Christmas holiday, and I took time out from my family and my

             9    celebration to put together an expert report that was --

            10                CHAIRMAN GANS:  Let's hold.

            11                THE WITNESS:  -- in anticipation of a deadline of

            12    January 7th, that's exactly what happened.

            13                CHAIRMAN GANS:  I'm asking the witness to hold.

            14    I want to hear the question again.

            15           Q.   (BY MS. FAIRBANK:)  Did you receive the totality

            16    of the public records prior to the conclusion of the public

            17    comment period, yes or no?

            18                MR. MARSHALL:  I'm going to object.  That

            19    question assumes that you've defined what totality is and

            20    it's undefined as to how she's supposed to answer that

            21    question and what the totality of the record is.

            22                CHAIRMAN GANS:  Isn't the totality, this document

            23    that we have agreed to have in the record?

            24                MR. MARSHALL:  No, I think she's referring to
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             1    more than that.

             2                CHAIRMAN GANS:  I need to know.

             3           Q.   (BY MS. FAIRBANK:)  I'll break it down little bit

             4    so it's a little bit more clear.  Did you receive a copy of

             5    the permit application prior to the conclusion of the public

             6    comment period?

             7           A.   I received two CD's, if that will help, where

             8    your agency burned some various documents that was considered

             9    to be the public file.

            10           Q.   And subsequently you've reviewed the documents

            11    that have been presented as evidence in this particular case,

            12    in particular Defendant's Exhibit 24, which is the

            13    application for the Nevada CAFO groundwater discharge permit,

            14    were there any documents -- based upon your review of

            15    Exhibit 24, were there any documents that were not included

            16    in those two CD's that were present in Exhibit 24 based upon

            17    your review?

            18           A.   That's a big question.  Your Exhibit 24?

            19                MR. MARSHALL:  I'm going to object.  I think are

            20    you asking that she compare the CD's that she was provided

            21    with the documents that are in the record?

            22           Q.   (BY MS. FAIRBANK:)  Well, earlier she represented

            23    that she's reviewed this entire document.  So presumptively

            24    as the expert, she's reviewed the totality of this document.
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             1    I'm asking her whether or not she has any recollection as to

             2    whether or not there were contents in the Exhibit 24, the

             3    permit application, that were not present in the CD's that

             4    she reviewed prior to the conclusion of the public comment

             5    period?

             6           A.   Good question.  The CD's were a wide variety of

             7    information, including e-mails, public letters, et cetera.

             8    All of those kinds of items, of course, were not in your

             9    Exhibit 24 but whether or not this Exhibit 24 was identical

            10    to what I received, actually, what I received was in a

            11    jumbled mess, and this exhibit is all compiled together

            12    nicely for you, so it's hard to say actually if they are the

            13    same exact documents.

            14           Q.   Okay.  And then you also received a copy of the

            15    draft permit prior to the conclusion of the public comment

            16    period, did you not?

            17           A.   I personally received one?

            18           Q.   You received a copy of the draft permit?

            19           A.   I believe that's something in the mail which was

            20    the response to comments, and then I also looked for the

            21    draft permit on-line, so I believe I did have a draft permit.

            22           Q.   And that's what was utilized to create your

            23    comments that were set -- that are set forth in the

            24    Exhibit 26, your written comments regarding the Smith Valley
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             1    Dairy permit application?

             2           A.   The vast majority of my written comments were

             3    focused on the permit process and some of the permit

             4    application materials and for the proposed permit itself.

             5           Q.   But you did base some of those comments on the

             6    proposed permit?

             7           A.   One or two.

             8           Q.   Yes or no?

             9           A.   Out of 15.

            10           Q.   You did base some comments on that draft permit?

            11           A.   Yes, one or two based on 15 pages.

            12           Q.   And now on page four of Defendant's Exhibit 20,

            13    the notice of decision, you express concern with regards to

            14    the storage of silage on bare ground and concerns regarding

            15    the combination and capsulation for the leachate?

            16                MR. MARSHALL:  Forgive me, would you mind asking

            17    a direct question.  I think it's confusing if you're lifting

            18    your voice at the end, indicating --

            19           Q.   (BY MS. FAIRBANK:)  Did you express a concern for

            20    silage storage on bare ground on page four of the or were

            21    your concerns memorialized on page four?

            22           A.   Those are two completely different questions.

            23           Q.   Did you express concern with regards to silage

            24    being stored on bare ground with regards to the application
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             1    and draft permit?

             2           A.   My concerns were expressed on page 14 of public

             3    comments, item number 13, the waste calculation do not

             4    include silage leachate.

             5                Now, on your Exhibit 20 -- what page number are

             6    you looking at, page five of that document, you're asking me

             7    if my concerns were memorialized, so you have to look on page

             8    four and it says, paraphrasing, the above named people are

             9    concerned that the silage storage area is not lined or not

            10    stored in horizontal plastic silos to prevent the leachate

            11    contaminating the aquifer.

            12           Q.   Was that a concern of yours?

            13           A.   And the other one is the above named people

            14    express concern for existing silage, so neither one of those

            15    paraphrase or memorialize my concerns about the volume of

            16    silage leachate, so the answer is no.

            17           Q.   But you had concern regarding -- is there a

            18    difference between a concern regarding storage of silage on

            19    bare ground and a calculation for the volume of the leachate

            20    and runoff from that?

            21           A.   Well, if you -- I guess we need to put this in

            22    the time frame that it occurred.  At the time frame that I

            23    wrote the public comment, the agency or the applicant was

            24    proposing to store the silage on bare ground.
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             1           Q.   Correct, that's my question.

             2           A.   Incidentally, the silage is stored on concrete.

             3           Q.   That wasn't my question.  The question -- I'm

             4    trying to make the record clear, so the question was at the

             5    time of the public comment, you expressed concern with regard

             6    to the application, not considering the leachate from the

             7    silage storage as part of the calculation because it was

             8    being stored on bare ground, yes or no?

             9           A.   It's not just because it was stored on bare

            10    ground so the answer is no.

            11           Q.   Not because just because, but that was a factor?

            12           A.   You're picking the questions.

            13           Q.   That was a factor?

            14           A.   Right, I know.  That's what I'm trying to answer

            15    them.  The issue was that there was not an explanation of the

            16    volume that would be generated, that's all I expressed in my

            17    public comments.  I didn't express it as whether or not I

            18    guess surface and groundwater but the problem was the volume.

            19    I could clarify that answer.

            20           Q.   Ultimately, the permittee voluntarily poured a

            21    significant concrete pad for the purpose of storing and

            22    directing the runoff from -- and leachate from that silage

            23    storage; isn't that correct?

            24           A.   I do not believe it's a significant size
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             1    considering the size of the dairy.  I've seen dairies of that

             2    size have silage concrete lines, silage storage areas of

             3    17 acres.

             4           Q.   Do you know how big --

             5           A.   You know, if I can't answer the question --

             6           Q.   But, excuse me, do you know how large the --

             7                MR. MARSHALL:  Can we have a --

             8                THE WITNESS:  Maybe a break.

             9                MR. MARSHALL:  It seems that you're asking a

            10    question and you're not allowing her to answer if she's not

            11    giving you the answer that you want, at the same time --

            12                MS. FAIRBANK:  My problem is that Ms. Martin

            13    tends to decide to go ahead and run.  And so for the purpose

            14    of trying to move things along, I'm trying to keep the

            15    testimony limited to the question that's being asked.

            16                MR. MARSHALL:  Please phrase your questions in a

            17    way that either she can answer directly or let her answer in

            18    the manner that -- that she feels she's giving you and the

            19    Commission the best information possible.  It could run a

            20    little easier.

            21           Q.   (BY MS. FAIRBANK:)  Do you know how large the

            22    concrete pad that's located at Smith Valley Dairy?

            23           A.   No, only other than the size that's shown on the

            24    aerial photograph.
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             1           Q.   So you have no -- you have no indication or no

             2    personal knowledge of how large it is?

             3           A.   Well, sure I do.  I mean, are you just comparing

             4    it to the size of the surface impoundment.  The two surface

             5    impoundments together -- where is this?

             6           Q.   Can you tell me how many square feet?

             7           A.   The surface -- I'm going to try to finish my

             8    answer.  I am an expert witness, and I am going to try to

             9    finish my answer.

            10           Q.   But my question is do you know --

            11           A.   Yes, you can --

            12           Q.   But --

            13           A.   -- compare the size of the white thing right

            14    there to the size of the lagoons.  We know the size of the

            15    lagoons are about five acres each, that's about ten acres in

            16    size, and we know that that white concrete thing is either

            17    comparable or less than ten acres in size by just visual

            18    comparison.

            19           Q.   But you haven't physically been out to the site

            20    to look at it?

            21                MR. MARSHALL:  The question has been asked and

            22    answered.

            23           Q.   (BY MS. FAIRBANK:)  I'm asking about the

            24    concrete.
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             1           A.   I haven't been physically on the site to measure

             2    their concrete.

             3           Q.   Now, the permit as approved is not a discharge

             4    permit for the purpose of discharging to water of the U.S.?

             5                MR. MARSHALL:  Can I object?

             6           Q.   (BY MS. FAIRBANK:)  Is it?

             7                THE REPORTER:  What was that last part?

             8                MS. FAIRBANK:  Water of U.S.

             9                MR. MARSHALL:  She finished with a question.

            10                THE WITNESS:  Am I saying that this is a federal

            11    discharge permit, that is not the way it's been portrayed

            12    thus far today.

            13           Q.   (BY MS. FAIRBANK:)  If you look at page nine --

            14    if you look at page 11 of Exhibit 26, Appellant's Exhibit 26,

            15    your written comments?

            16           A.   Okay.

            17           Q.   And you expressed concern with regards to

            18    discharge of waters or discharge from the permittee to

            19    wilderness area in Artesia Lake; is that correct?

            20           A.   Yes.

            21           Q.   And based upon the final permission as drafted,

            22    that permit does not permit discharge to waters of Artesia

            23    Lake or the wilderness area absence an act of God or unusual

            24    storm events?
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             1                MR. MARSHALL:  I'm going to object to that

             2    characterization.  I think you mean beyond the 25-year,

             3    24-hour storm.

             4           Q.   (BY MS. FAIRBANK:)  I'm asking her if there's --

             5    that it doesn't permit discharge beyond a certain level of a

             6    significant storm event as you understand it?

             7           A.   That was a long question.  Can we clarify the

             8    first part of your question.  You asked about the permit.  I

             9    think you said the draft permit.  Are you going to ask me

            10    questions about the signed permit or the draft permit?

            11           Q.   (BY MS. FAIRBANK:)  And if I mentioned the draft

            12    permit, that was a mistake on my part.  I was meaning to

            13    refer to the issued permit.

            14           A.   Okay.  And you want to know if it allows for

            15    discharge?

            16           Q.   Well, my question is does it allow -- does the

            17    permit -- permit, that does not sound right.  Does the permit

            18    allow discharge for an event less than a waters that -- or a

            19    storm event that exceeded a 24-hour, 25-year storm event?

            20           A.   Okay.  Well, the language of the discharge is on

            21    page two and section A.2.2 and A.2.1, and the state permit

            22    allows for discharging.  It says discharge manure and process

            23    wastewater to land application areas in accordance with the

            24    NMP and then discharge manure process wastewater in response
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             1    to storm events or chronic rainfall events that exceed the

             2    25-year, 24-hour storm design provided that the production

             3    area is operated, blah, blah.

             4                So there's two discharges, to be answering your

             5    question.  Whether or not you can -- the one about the

             6    rainfall, I mean, the permit is what it is, okay.

             7           Q.   And prior to the issuance of the final permit,

             8    did you have concerns with regard to the number and location

             9    of monitoring wells?

            10           A.   Yes, I did.

            11           Q.   And in response to your concerns, as well as

            12    other concern, perhaps did an additional monitoring well

            13    ultimately be placed and included in the permit?

            14           A.   It was a monitoring well number four in the

            15    southwest corner, but I'm afraid that it's already showing

            16    groundwater concentrations three times the value of the

            17    baseline under the impoundment.

            18           Q.   That wasn't the question.

            19           A.   So I'm not sure it's a good --

            20           Q.   That wasn't my question.  My question was was a

            21    fourth monitoring well included in the final permit

            22    subsequent to the public comment, including your public

            23    comment expressing concern regarding the number of monitoring

            24    wells?
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             1           A.   Okay.  You said subsequent, after the public

             2    comment period, was a fourth well, yes, that's true.

             3           Q.   One of the concerns you testified to is the lack

             4    of an area for solid sludge removal.  Is that a correct

             5    representation of one of your concerns with respect to the

             6    permit?

             7           A.   I don't think I described it as a lack of an

             8    area.  It's a lack of a design element.

             9           Q.   And is that design element specified in the NCRS

            10    or WTS standards to your knowledge?

            11           A.   The conservation practice standard 313 recommends

            12    that you design for the safe removal of solids.  It doesn't

            13    dictate a particular method of doing it, but it does say you

            14    should.

            15           Q.   Do you know whether or not or, excuse me, let me

            16    rephrase the question.  Do you have personal knowledge as to

            17    whether or not a scale is located on the Smith Valley Ranch

            18    that's sufficient to measuring the weight of wet manure?

            19           A.   There was nothing in the applicant permit

            20    application that suggested that they did.

            21           Q.   So that was no?

            22           A.   That's the only information I would have.

            23           Q.   That was a no, you don't have personal knowledge

            24    as to whether or not they do?
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             1           A.   The only personal knowledge I have is that

             2    there's no knowledge.

             3           Q.   Nothing further at this time.

             4                          CROSS-EXAMINATION

             5    BY MR. JOHNSTON:

             6           Q.   Good afternoon, Ms. Martin.  My name is Brad

             7    Johnston.  I scooted around the side of the table so I could

             8    actually see you.

             9                Have you ever in your professional experience

            10    designed a dairy?

            11           A.   No, I have not.

            12           Q.   Have you ever in your professional career

            13    designed a CAFO?

            14           A.   No, I have not.

            15           Q.   Have you ever worked with an applicant as an

            16    engineer to seek a CAFO permit?

            17           A.   No, it's not a service I offer.

            18           Q.   And you don't offer that service to those seeking

            19    CAFO's because you're personally opposed to confined animal

            20    feeding operations; isn't that right?

            21           A.   No, I'm not personally opposed to CAFO's.  I

            22    don't do that type of --

            23           Q.   Thank you, Ms. Martin.  You answered my question.

            24           A.   All right.  It's not because --


                                CAPITOL REPORTERS (775)882-5322
                                               189
�




             1           Q.   So you never testified on behalf of an applicant

             2    who sought a CAFO?

             3           A.   Correct.

             4           Q.   Have you ever reviewed a CAFO application in

             5    which you did not find any deficiencies?

             6           A.   I have reviewed some CAFO permit applications

             7    that had very few --

             8           Q.   No, my question was have you reviewed any CAFO

             9    applications in which you did not find any deficiencies?

            10                MR. MARSHALL:  He interrupted her, and she's

            11    trying to answer the question.

            12                CHAIRMAN GANS:  I think it was a yes, no answer.

            13                MR. MARSHALL:  No, that is -- you can answer that

            14    question in multiple ways if you want to say, but she's

            15    trying to explain what his answer is to the question now.

            16                MR. JOHNSTON:  I'll rephrase the question.

            17           Q.   Ms. Martin, have you reviewed any CAFO

            18    applications in which you did not find any deficiencies in

            19    the application?

            20           A.   I believe I have.

            21           Q.   How many?

            22           A.   Very few.

            23           Q.   Very few.  Out of the 200 that you reviewed, a

            24    very few of them were deficiency free?
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             1           A.   Correct.

             2           Q.   So are we talking 195 of the 200 applications you

             3    reviewed were deficient?

             4                MR. MARSHALL:  Your Honor, I'm sorry, we've

             5    already gotten the point here.  I consider this to be

             6    badgering rather than seeking actual use.

             7           Q.   (BY MR. JOHNSTON:)  What's your best estimate on

             8    the very few number of applications that had no deficiencies,

             9    less than ten, less than five?  Give me your best estimate.

            10           A.   I've been asked this question before and the

            11    deficiencies are not the same across the board.  It depends

            12    on what's required by the regulation.

            13           Q.   I appreciate that, Ms. Martin, but --

            14           A.   Something required by the regulations they are

            15    not in the permit application.  Then there's a deficiency and

            16    it's been a high percentage of the permit applications that

            17    I've looked at that have had deficiencies, it's true.

            18           Q.   Ms. Martin, I appreciate that commentary that you

            19    just offered to the panel, but I need you to listen to my

            20    question or it's going to take a long time for me to get

            21    through my cross-examination, and I would ask that you just

            22    simply answer the question that I ask.  What's your best

            23    estimate of the number of applications you've reviewed that

            24    had no deficiencies?
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             1           A.   I would say just a few, maybe one or two.

             2           Q.   So 198 out of the 200 CAFO applications you

             3    reviewed were deficient in your expert opinion?

             4           A.   Probably at this point in time, it would be more

             5    -- I reviewed over 150, probably over 200, so if you want to

             6    be specific, it would be 198.

             7           Q.   I think that's what I just said.

             8           A.   I'm sorry, it's getting late.

             9           Q.   Have you reviewed any CAFO permits in which you

            10    didn't find a deficiency?

            11           A.   CAFO permits?  To tell you the truth, this is one

            12    of the first times I've seen these types of --

            13           Q.   Ms. Martin --

            14           A.   Errors in a permit, so --

            15           Q.   Ms. Martin?

            16           A.   This would be one of the first times --

            17           Q.   That you've seen a deficiency in a CAFO permit?

            18    My question is have you ever reviewed a CAFO permit and found

            19    no deficiencies in the permit?

            20           A.   And I do need to qualify my answer because a lot

            21    of states, their permit appeal process is not limited to the

            22    permit.  It's -- it's based on the permit application and

            23    whether or not that permit application is complete and,

            24    therefore, the appeals that I work on are whether or not the
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             1    agency was -- should have issued a permit on an incomplete

             2    application.

             3                So I would say 99 percent of my technical review

             4    is not on the permit language itself, it's on the adequacy of

             5    the permit application in order to trigger a permit to be

             6    issued.

             7           Q.   So your professional experience is not on the

             8    permit itself, it's on the application, that's your

             9    expertise?

            10           A.   My permit expertise comes from my work experience

            11    with the state on how permits are written.

            12           Q.   Now, let's go back and see if I can actually get

            13    an answer to the question I asked you.  Have you ever

            14    reviewed a CAFO permit and found no deficiencies in the

            15    permit?

            16           A.   In the permit itself, sure.

            17           Q.   On how many occasions?

            18           A.   Well, again, I'm going to clarify this.  In the

            19    State of Indiana, it's a permit by rule so there's really not

            20    like an individual permit for each facility.  In other

            21    states, there's a general permit which is issued in a

            22    separate public process so it's the same exact permit

            23    language for every single facility that issues an NOI.

            24                So I guess what I would like to talk about is
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             1    just the individual permits that I have reviewed and in that

             2    respect, I've probably reviewed about a dozen individual

             3    permits generated by a state agency.  The vast majority of

             4    the permit applications that I work on are under a notice of

             5    intent to operate under a general permit or permit by rule

             6    where the permit is actually in the regulations.

             7                So in that respect, it's not for me to find a

             8    deficiency in the general permit.  It is what it is.  I can't

             9    find a deficiency in a permit by rule because that's a

            10    legislatively approved document.  The only time I can find a

            11    deficiency in a permit is if it's an individual permit.

            12           Q.   Okay.  And in those instances, have you ever

            13    found no deficiencies?

            14           A.   I have found deficiencies in many of those,

            15    probably --

            16           Q.   That's not my question.  If you found --

            17           A.   One of them I didn't.

            18           Q.   One?

            19           A.   Well, it's 18 years and there's only 12 of them

            20    and a vast majority of my work has been with general permits.

            21           Q.   I think -- yeah, that's -- I think that's my

            22    point, Ms. Martin.  In 18 years, you've only seen two

            23    applications that weren't deficient, and you only saw one

            24    permit that wasn't deficient.  It's quite a track record.  I
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             1    guess the engineers around the country don't know what they

             2    are doing.

             3                MR. MARSHALL:  I object.

             4           Q.   (BY MR. JOHNSTON:)  Would you agree with me, Ms.

             5    Martin, that the NDEP has discretion in issuing this permit

             6    and the language they employ in issuing this permit?

             7           A.   The discretion is limited by the regulations and

             8    the statutes.

             9           Q.   Right, so as long as they don't violate the

            10    statutes of the regulation and they operate within that

            11    regulatory framework and the statutory framework, their

            12    decision stands?

            13                MR. MARSHALL:  I'm going to object that it calls

            14    for a question of the law.  It's a legal question.

            15           Q.   (BY MR. JOHNSTON:)  And you're not competent to

            16    give such an opinion, are you, Ms. Martin?

            17                MR. MARSHALL:  I'm going to object to the

            18    question.  She was not characterized as the legal witness and

            19    so if you want to ask -- object to questions asking her to

            20    make comments on areas that she's not -- didn't testify to

            21    and is not qualified.

            22                MR. JOHNSTON:  I will rephrase the question.

            23           Q.   You don't have an opinion, do you, Ms. Martin, as

            24    to whether or not NDEP abused its discretion in issuing this
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             1    permit, do you?

             2           A.   I do, actually.

             3           Q.   Where is that referenced?  You only state that

             4    you think they could have done things a little bit

             5    differently or they could have worded things a little

             6    differently.  You have no opinion that they actually went

             7    outside the regulatory framework because that would be a

             8    legal opinion that your counsel just indicated that you can't

             9    provide.

            10           A.   Chairman, maybe it's time for a little break.  I

            11    need to use the restroom.

            12                MR. MARSHALL:  Why don't you answer the question,

            13    and we can take a break.

            14                THE WITNESS:  I couldn't find a question in

            15    there, to tell you the truth.

            16                MR. JOHNSTON:  We can take a break now,

            17    Mr. Chairman.

            18                CHAIRMAN GANS:  Ten minutes, be back here at

            19    3:30.

            20                (Whereupon, a brief recess was taken.)

            21                CHAIRMAN GANS:  It's about 3:35.  We can

            22    reconvene.

            23                John, I have a comment.  I have a tendency to be

            24    pretty lenient with witnesses now and then, but we're getting
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             1    to the point I believe personally some of these questions are

             2    yes and no answers, and I would prefer to get going on this

             3    stuff.  Between badgering and clarification and all of that,

             4    we don't need that right now.  We're never going to get done,

             5    so I would appreciate if you direct your witnesses to answer

             6    these questions, answer it yes or no.  If you have to have

             7    some clarification, then okay.

             8                MR. MARSHALL:  Thank you.

             9                CHAIRMAN GANS:  But keep it going.

            10                MR. MARSHALL:  Understood.

            11                MR. JOHNSTON:  Thank you, Mr. Chairman.  May I

            12    proceed?

            13                CHAIRMAN GANS:  Yes, you may.

            14           Q.   (BY MR. JOHNSTON:)  Ms. Martin, Save Our Smith

            15    Valley in its brief to the panel made a statement that CAFO's

            16    pose a risk not only to surface and groundwater but also to

            17    the social fabric of rural communities.  Do you share that

            18    view?

            19           A.   I have not opined on that, so I would say the

            20    answer is no.  The first part yes.  The second part no.

            21           Q.   Now, you testified over I believe a concern about

            22    manure being removed from the Smith Valley Dairy to other

            23    property, do you recall that?

            24           A.   Yes.
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             1           Q.   That already occurs in southern Lyon County, does

             2    it not, where manure from other dairies, feed lots and that

             3    is spread across existing ag fields?

             4           A.   I did not look at the nutrient management plan,

             5    but I know there's two dairies.  I don't know the answer to

             6    that.

             7           Q.   You don't know -- this is not -- you don't know

             8    one way or the other whether this will be a new practice in

             9    southern Lyon County?

            10           A.   Correct.

            11           Q.   Now, if you could look at Exhibit 26 in the

            12    appellant's documents and Exhibit 26 is your written comments

            13    and in particular, if you could turn to page 12 of

            14    Exhibit 26, and in particular on page 12, the paragraph that

            15    states there is no reason for NDEP, underneath figure one, do

            16    you see where I'm at?

            17           A.   Yes, I do.

            18           Q.   You say in the last sentence of that paragraph,

            19    "The proposed permit language appears to mimic antiquated

            20    federal language rather than use state authority to prohibit

            21    discharge so the permit will be protective of Nevada's waters

            22    in the state"?

            23           A.   Yes.

            24           Q.   So the permit that was ultimately issued allows
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             1    the dairy to apply water to ag fields, correct?

             2           A.   Yes.

             3           Q.   And it allows for a discharge in the event of a

             4    25-year storm event; is that right?

             5           A.   Yes.

             6           Q.   And that's the only discharges that are

             7    permitted, correct?

             8           A.   Yes.

             9           Q.   And Nevada law allows NDEP -- NDEP to allow those

            10    discharges, does it not?

            11                MR. MARSHALL:  I'm going to object.  That calls

            12    for a legal conclusion.

            13                CHAIRMAN GANS:  Sustained, rephrase your

            14    question.

            15           Q.   (BY MR. JOHNSTON:)  All right.  Your position is

            16    the State could use its authority to deny those permitted

            17    discharges, right, that was your position?

            18           A.   Specifically, the discharge to waters of the

            19    state, not the land application.

            20           Q.   Okay.

            21           A.   When I wrote this paragraph, I was focused on the

            22    weir.

            23           Q.   That's part of the application that allows

            24    discharge in the event of a 25-year storm event, correct?
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             1           A.   That's what -- I'm going to say that permit says

             2    that, but my concern was based on the weir itself that it

             3    could allow other discharges.  Other discharges could occur

             4    over a weir.  It's not open.

             5           Q.   So you don't have a concern over the -- what the

             6    permit allows in terms of discharge in a 25-year rain event?

             7           A.   I --

             8                MR. MARSHALL:  I'm going to object.  That

             9    mischaracterizes her testimony.

            10                MR. JOHNSTON:  I'm not trying to mischaracterize.

            11    I'm asking the question.

            12                MR. MARSHALL:  Hopefully you're not trying to

            13    mischaracterize.

            14                CHAIRMAN GANS:  He's asking her to clarify.

            15                THE WITNESS:  I am concerned about the discharge

            16    during the 25-year 24-hour storm event.

            17           Q.   (BY MR. JOHNSTON:)  But that's something that the

            18    state can permit; isn't that correct?

            19           A.   That's something they can permit, yes.

            20           Q.   Thank you.  Now, on the next page, page 13, your

            21    written comments, I think we had some alarm over definitions

            22    included in the permit regarding sewage sludge, do you see in

            23    the middle of page?

            24           A.   Yes.
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             1           Q.   But the permit does not allow the discharge of

             2    sewage sludge, does it?  It was just a definition included in

             3    the back of the permit?

             4           A.   Correct.

             5           Q.   Now, you were shown something from Google Maps to

             6    show elevation at the dairy site.  Google Maps is not

             7    something to use to measure elevation as a professional

             8    engineer, is it?

             9           A.   It wasn't Google Map.  It was Google Earth.

            10           Q.   Okay, Google Earth.  You don't use Google Earth

            11    as a civil engineer to map out elevation, do you?

            12           A.   The opportunity to be on the site would be best.

            13           Q.   So the answer to my question would be no?

            14           A.   I use it for demonstrative purposes all of the

            15    time.  If you are actually designing a facility, then the

            16    answer would be no.  You should do an onsite survey.

            17           Q.   And that's, in fact, what the engineer did in

            18    this case; isn't that correct?

            19           A.   I believe they did, yes, for the facility itself.

            20    My information was for outside the facility as well.

            21           Q.   Now, you talked about the depth of the treatment

            22    pond, do you recall that?

            23           A.   Yes.

            24           Q.   Now, they were not excavated to their depth, were
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             1    they?  They were partially excavated and then built up with

             2    berms around; isn't that right?

             3           A.   That's true.

             4           Q.   So when you say these ponds are 14 feet deep, it

             5    wasn't 14 feet from the original grade, was it?

             6           A.   You would have to look at the cross sections

             7    because depending on which way we were looking, but I would

             8    say no.

             9           Q.   And you didn't look at those cross sections

            10    during your direct testimony, did you?

            11           A.   We did not talk about the cross sections,

            12    correct.

            13           Q.   Now, if you look at NDEP Exhibit 22, and this is

            14    the rather -- I'm sorry, I think I mean Appellant's 22.  I'm

            15    sorry.  It's Exhibit 24, my apologies, and this was

            16    Mr. Marshall asked you questions on it, and there was in

            17    about the middle of the exhibit the engineer's narrative, do

            18    you recall that?

            19                MR. MARSHALL:  That's not 24.

            20                MS. PRATT:  It's defendant's.

            21           Q.   (BY MR. JOHNSTON:)  I'm sorry, it's Defendant's

            22    Exhibit 24, and Mr. Marshall asked you questions about it.

            23    It's Smith Valley Dairy application for Nevada CAFO

            24    groundwater discharge permit.  And then if we go, as
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             1    Mr. Marshall directed you, about 20 pages into that, you have

             2    the engineer's narrative, and Mr. Marshall had asked you

             3    questions about that.  Can you get to that page for me,

             4    please.

             5           A.   I am finding the engineer's narrative in the

             6    NDEP's.

             7           Q.   Right.

             8           A.   I thought you said appellant's.

             9                CHAIRMAN GANS:  He did at first.

            10                MR. JOHNSTON:  I did originally.

            11                THE WITNESS:  I'm in 24 NDEP and at the

            12    engineer's narrative and you had a question or not?

            13           Q.   (BY MR. JOHNSTON:)  I do.  If you could look to

            14    page two of that top paragraph.

            15           A.   Okay.

            16           Q.   And the paragraph says the soil was bored in 15

            17    locations around the proposed facility and ground level --

            18    groundwater levels were determined.  The test pit boring logs

            19    from the location of the pond is attached a minimum two feet

            20    setback from the pond bottoms has been maintained in the

            21    design standard.  Further protection of the groundwater will

            22    be accomplished through the use of the 60 ML high density

            23    polyethylene liner and the storage ponds coupled with a leak

            24    detection system.  Do you see that?
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             1           A.   Yes.

             2           Q.   So the engineers did take into account the

             3    groundwater issue when they designed these storage ponds, did

             4    they not?

             5           A.   I wouldn't characterize they took into

             6    consideration.  They identified it.

             7           Q.   And then they took measures for a two-foot

             8    setback polyethylene liner and a detection system, they did

             9    three things?

            10           A.   They are required to have the liner and the leak

            11    detection system later.  They did not do the leak detection

            12    system.  They proposed just monitoring wells.

            13           Q.   So they did --

            14           A.   The narrative changed.

            15           Q.   They did do the liner.  They took into account

            16    the groundwater level and they put in monitoring wells, so

            17    they addressed the groundwater issue in their professional

            18    judgment?

            19           A.   In their professional judgment, you're correct.

            20           Q.   Now, you had talked about storm water run-on from

            21    adjacent properties, do you recall that?

            22           A.   Yes.

            23           Q.   Now, if you look down at the third paragraph of

            24    this engineer's narrative, it says "Run-on from adjacent land
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             1    will not be a concern.  Surrounding topography is gently

             2    sloped and will be farmed.  The entire production facility

             3    will be surrounded by a two-foot raised perimeter farm road

             4    that will prevent any irrigation water or run-on from

             5    entering the production area."  Do you see that?

             6           A.   Yes, I do.

             7           Q.   So the engineer addressed and considered in their

             8    professional judgment the run-on issue, did they not?

             9           A.   In their design but in the implementation, maybe

            10    it did not carry through.

            11           Q.   There's not --

            12           A.   In the picture.

            13           Q.   Isn't that the farm road?

            14           A.   Huh?

            15           Q.   Is the farm road not built?

            16           A.   The pictures show runoff from the east.

            17           Q.   Onto the property?

            18           A.   I thought so, yeah.

            19           Q.   I don't recall that testimony.  Now, you took

            20    issue -- now, if you look at the permit itself, which is

            21    Exhibit 2, and in particular Exhibit 2 is the actual permit.

            22    Are you there, Ms. Martin?

            23           A.   Yes.

            24           Q.   If you could look at page seven, you took issue
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             1    with the flow rate that was identified in this permit of the

             2    0.80 million gallons per day, did you not?

             3           A.   I did.

             4           Q.   And you said, well, that exceeds the operation of

             5    the dairy, right?

             6           A.   I did.

             7           Q.   But this discharge permit and the flow rate

             8    that's permitted has to take into account the 25-year storm

             9    event for which discharge is allowed, doesn't it?

            10           A.   I disagree.

            11           Q.   Well, if you have a permitted discharge in the

            12    event of a 25-year storm event, the permitted flow rate has

            13    to take into account not only the operations of the dairy but

            14    also the storm event which allows the dairy to discharge

            15    water?

            16           A.   You're mistaken.

            17           Q.   Okay.

            18           A.   This is an internal monitoring report.  It's not

            19    a discharge off the property.

            20           Q.   Oh, I looked at discharge limitations above that

            21    and interpreted it differently, so maybe NDEP will clarify it

            22    for us.  Are you aware of any legal prohibition that denies

            23    NDEP the ability to use 30-day averages for measurement?

            24           A.   There's a double negative in there.
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             1           Q.   Would you like me to rephrase it?

             2           A.   Yes, to one negative.

             3           Q.   You took issue about the fact that the permit

             4    permits the use of 30-day averages, do you recall that?

             5           A.   I didn't have an issue with 30 days.  I wanted it

             6    to be a rolling average, so just --

             7           Q.   There's no legal requirement that mandates NDEP

             8    to use a rolling average as you suggest?

             9           A.   That would be guidance from EPA on NDS permits

            10    where that would come from.

            11           Q.   That would be guidance but not a legal

            12    requirement?

            13           A.   It would probably be a legal requirement under

            14    NDS permit.

            15           Q.   Are you offering a legal conclusion now?

            16                MR. MARSHALL:  You're asking the question.

            17                MR. JOHNSTON:  I'm asking.

            18                THE WITNESS:  And my --

            19           Q.   (BY MR. JOHNSTON:)  You're not authorized to

            20    offer legal opinions, are you?  You don't have a law degree.

            21    You aren't admitted to practice law in the State of Nevada.

            22    You're here as civil a engineer?

            23                Your Honor, when it suits their need, they attach

            24    it asking for a legal conclusion.  When it suits their need,


                                CAPITOL REPORTERS (775)882-5322
                                               207
�




             1    they are willing to provide the legal conclusion to help her

             2    testimony.  They can't have it both ways.  I'll move on.

             3                CHAIRMAN GANS:  Okay.  Sustained.

             4           Q.   (BY MR. JOHNSTON:)  Have you ever been

             5    responsible for enforcing the terms of a CAFO permit?

             6           A.   I have not.

             7           Q.   Have you ever worked with an operator to comply

             8    or permittee to comply with a CAFO permit?

             9           A.   I have worked with one CAFO operator on some

            10    compliance issues related to a permit in Oklahoma.

            11           Q.   So one occasion?

            12           A.   Right, it's not a service I offer but at that

            13    time, I was -- it was somebody asked a friend of a friend to

            14    help them, so I did.

            15           Q.   So complying with a CAFO permit is not a service

            16    you provide?

            17           A.   Part of that has to do with my PE.  I cannot

            18    solicit work outside of New Mexico and Oklahoma, so that

            19    particular person was in Oklahoma so I could do it.

            20           Q.   So where you are licensed, you don't offer the

            21    service of helping people comply with a CAFO in Oklahoma and

            22    New Mexico?

            23           A.   It depends if it would be engineering work.  I

            24    assume if it would be nutri-management planning, that would
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             1    be outside the scope of providing engineering services so I

             2    could do that, I suppose.

             3           Q.   Do you do it?

             4           A.   I do not.

             5           Q.   Now, you had -- you provided testimony despite

             6    your lack of experience in enforcing CAFO permits or lack of

             7    experience in helping people comply with them, about

             8    enforcement because of what you characterize as big

             9    standards, do you recall that?

            10           A.   I recall talking about big standards, yes, the

            11    rest of what you said is your opinion.

            12           Q.   But this permit gives NDEP the prerogative to

            13    reopen the permit, correct?

            14                MR. MARSHALL:  I'm going to object.  The permit

            15    says what the permit says.

            16                MR. JOHNSTON:  Well, she reviewed it, and she's

            17    testifying on what --

            18                CHAIRMAN GANS:  Do you know?

            19           Q.   (BY MR. JOHNSTON:)  Do you know?

            20           A.   If -- yes, a permit can be reopened but not

            21    casually, all right.

            22           Q.   Now, the prerogative to reopen is specified on

            23    page 23 of the permit under A13, prerogative to reopen.  The

            24    permit may be reopened, additional limits imposed if it is
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             1    determined that the discharge causing a violation of ambient

             2    water quality standards of the State of Nevada.  Do you see

             3    that?

             4           A.   I see what you just read, correct.  It's on page

             5    23, item A13.

             6           Q.   So if NDEP finds any problems in the future, it

             7    has the ability to reopen this permit, address additional

             8    limitations and work with the permittee on any issues that

             9    NDEP identifies, correct?

            10           A.   This question, which is of course more specific,

            11    they are allowed to reopen the permit if it meets this very

            12    specific criteria.  Whereas, early, you have asked me any

            13    time, and I disagree.  They can reopen it any time.

            14           Q.   Okay.  So but there is the opportunity to reopen

            15    the permit under these circumstances, correct?

            16           A.   They can reopen the permit if there is a

            17    discharge that causes the violation of water quality

            18    standards.

            19           Q.   And that's --

            20           A.   That's what this allows.

            21           Q.   And that's when the permit would need to be

            22    reopened, right?

            23           A.   Not necessarily.

            24           Q.   You testified you charge a flat feet of $750.  Is
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             1    that for the entire engagement or per day?

             2           A.   That is a fee I established a long time ago when

             3    I had a really poor client, and it includes my technical

             4    evaluation, reading all of the rules and regs, looking at all

             5    of the permit applications, coming up with a list of

             6    technical deficiencies and sometimes testifying at the

             7    hearing, the whole kit and caboodle.

             8           Q.   To answer my question --

             9           A.   Plus expenses of -- well, actually they would pay

            10    my hotel and travel but as far as my engineering fees, 750

            11    flat fee.

            12           Q.   For the entire engagement?

            13           A.   For the entire engagement.

            14           Q.   Do you charge any other fees?  You said that's

            15    for your professional engineering services.  Is there any

            16    other fee you charge?

            17           A.   For this particular service of reviewing a permit

            18    application, it's been $750.  Sometimes I charge, again, for

            19    the hearing.  Sometimes circumstances, it's been a long time

            20    required, more effort.

            21           Q.   So your fee to Save Our Smith Valley in this case

            22    was $750 plus expenses?

            23           A.   I do not believe I testified that I gave them a

            24    fee, but that is my typical fee.
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             1           Q.   Are you doing this for free?

             2           A.   I am not charging them a fee.

             3                MR. JOHNSTON:  I have nothing further at this

             4    point in time.  Thank you.

             5                CHAIRMAN GANS:  Thank you.

             6                John, before we go any further, I would like to

             7    give the Commissioners the opportunity, if they have

             8    particular questions of this witness.

             9                COMMISSIONER PORTA:  I do not.

            10                COMMISSIONER TURNER:  I have no questions either.

            11                MR. MARSHALL:  I have no redirect.

            12                CHAIRMAN GANS:  Okay.  Then this witness is

            13    dismissed for right now.

            14                THE WITNESS:  And I'm putting this signed version

            15    of Exhibit 2.

            16                CHAIRMAN GANS:  That's what we're doing also.

            17                THE WITNESS:  Just so -- but I'm taking my copy

            18    with me.  I don't want there to be any confusion.

            19                (Witness excused.)

            20                MR. MARSHALL:  I would like to call Michele Reid.

            21

            22

            23

            24
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             1                            MICHELE REID,

             2                called as a witness on behalf of the

             3               Appellant having been first duly sworn,

             4               was examined and testified as follows:

             5

             6                         DIRECT EXAMINATION

             7    BY MR. MARSHALL:

             8           Q.   Hello, can you identify yourself for the record,

             9    please.

            10           A.   Yes, my name is Michele Reid, M-i-c-h-e-l-e

            11    R-e-i-d.

            12           Q.   And what is -- who do you work for?

            13           A.   I work for the Nevada Division of Environmental

            14    Protection Bureau of Water Pollution Control.

            15           Q.   And were you involved in the permitting

            16    consideration of the Smith Valley Dairy?

            17           A.   Yes.

            18           Q.   And can you just generally describe your role in

            19    that?

            20           A.   My role as an -- I'm a permit writer, and so my

            21    role involves reviewing applications when they come in and

            22    ensure that they meet all of the regulatory requirements,

            23    drafting a permit, putting it out for public notice and

            24    addressing any comments from that notice and issuance of the
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             1    permit.

             2           Q.   And I'm going to have you turn to Appellant's

             3    Exhibit 11A, in the black binder.  Can you identify that

             4    document?

             5           A.   Yes, it's the preliminary geotechnical

             6    investigation report for Smith Valley Dairy Development.

             7           Q.   And did you review that in your consideration of

             8    issuing the permit and excuse me, yes, issuing the permit?

             9           A.   I did read it.

            10           Q.   Okay.  And look at page six of 20, the last

            11    paragraph in that page, there's a statement there that says

            12    excuse me --

            13           A.   You're fine.

            14           Q.   "Therefore, seasonal groundwater present water

            15    table fluctuation should be anticipated at this site."  Were

            16    you -- do you know whether or not you were provided any

            17    information about seasonal high groundwater for the Smith

            18    Valley Dairy?

            19           A.   I do not make those determinations.  Those are

            20    determined by a licensed PE.

            21           Q.   Okay.  And who would have done that in this case?

            22           A.   That would have been our compliance enforcement

            23    group, Mark Kaminski.

            24           Q.   Thank you very much.  I would now like you to --
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             1    we'll stick with this one.  Turn to Exhibit 18A.

             2                CHAIRMAN GANS:  This is which one, appellant's?

             3                MR. MARSHALL:  Yes.  Forgive me, wrong one.  18,

             4    sorry.

             5           Q.   Can you describe what this document is?

             6           A.   This is an e-mail between myself and a lady that

             7    goes by the name Denise Luke.

             8           Q.   And do you know who Denise Luke is?

             9           A.   Denise Luke is the national representative of a

            10    group called the Socially Responsible Agricultural Program.

            11           Q.   And was she at that time working on behalf of --

            12           A.   I'm sorry, I believe it's the Socially

            13    Responsible Agricultural Program.

            14           Q.   Was she working -- do you know whether or not she

            15    was working with the citizens in Save Our Smith Valley at

            16    this point?

            17           A.   I do not.

            18           Q.   Okay.  And can I ask you to read the second

            19    paragraph of that -- this is an e-mail from you to her; is

            20    that correct?

            21           A.   That is correct.

            22           Q.   Can you read that second paragraph that starts

            23    with also.

            24           A.   "Also, as we discussed because this permit is
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             1    still in draft and the application is not complete, I am not

             2    able to provide to you the application form.  Once the permit

             3    has gone out for public notice, the file will be open for

             4    public review."

             5           Q.   Thank you.  And can you then -- can you turn the

             6    page.  I'm sorry.  Can you just generally -- what is the

             7    second half of this?  There's -- I don't know if you have a

             8    copy, blue boxes, tables, can you describe what that is?

             9           A.   Sure, the table is a snapshot from our

            10    construction storm water database.

            11           Q.   And in particular, it is a snapshot of what?

            12           A.   It is the snapshot of the Smith Valley Dairy's

            13    notice of intent for a storm water permit.

            14           Q.   Okay.  And on page two, it notes a receiving

            15    water for this permit.  Can you say what that is?

            16           A.   Artesia Lake.

            17           Q.   Okay.  Thank you very much.  That's all the

            18    questions I have.

            19                Sorry, they may have some.

            20           A.   That's right.  Those people.

            21                MR. MARSHALL:  I know you want to get out of

            22    there.

            23                MS. FAIRBANK:  I have no questions at this point.

            24                MR. JOHNSTON:  No questions.
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             1                CHAIRMAN GANS:  Commissioners, any questions of

             2    the witness?

             3                COMMISSIONER PORTA:  I have one.

             4                             EXAMINATION

             5    BY COMMISSIONER PORTA:

             6           Q.   Ms. Reid, in your opinion in drafting this

             7    permit, did you follow the regulations as prescribed in

             8    Nevada Administrative Code and statutes for the state?

             9           A.   Yes, Commissioner, I did.

            10           Q.   That's it.

            11                CHAIRMAN GANS:  Mark?

            12                COMMISSIONER TURNER:  No questions.

            13                CHAIRMAN GANS:  Okay.  You're excused.  Thank

            14    you.

            15                (Witness excused.)

            16                MR. MARSHALL:  We would now like to call Mark

            17    Kaminski.

            18

            19                           MARK KAMINSKI,

            20                called as a witness on behalf of the

            21               Appellant having been first duly sworn,

            22               was examined and testified as follows:

            23

            24
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             1

             2                         DIRECT EXAMINATION

             3    BY MR. MARSHALL:

             4           Q.   Can you state your full name for the record,

             5    please?

             6           A.   Mark Kaminski, K-a-m-i-n-s-k-i.

             7           Q.   And, Mr. Kaminski, can you -- are you a licensed

             8    professional engineer?

             9           A.   Yes, environmental.

            10           Q.   And in what state are you licensed?

            11           A.   Nevada and Arizona.

            12           Q.   All right.  And can you describe where you work

            13    now and your general responsibilities?

            14           A.   Yes, I work for the Nevada Division of

            15    Environmental Protection Bureau of Water Pollution Control.

            16    I work in the technical compliance and enforcement branch.  I

            17    do compliance inspections and permit application reviews and

            18    technical plans, approvals.

            19           Q.   Were you involved with the review of the Smith

            20    Valley Dairy application?

            21           A.   No, I did a technical review only of the two

            22    surface impoundments.

            23           Q.   So not as to other aspects.  So, yes, you did

            24    review the application as to the surpass impoundments?
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             1           A.   Service impoundments only, correct.

             2           Q.   Okay.  And I'm going to have you look at what is

             3    now identified as Appellant's Exhibit 9.  Actually -- yes, so

             4    this is one that has not been admitted.

             5                CHAIRMAN GANS:  We had earlier this morning.

             6    It's pending.

             7                MR. MARSHALL:  Correct.

             8           Q.   Can you take a moment to review that, please.

             9           A.   Yes.  Okay.

            10           Q.   Okay.  Can you describe that document, please.

            11           A.   Yes, this was prepared by the bureau as

            12    guidelines for concentrated animal feeding operations.  It

            13    was later pulled off the internet so it's -- it's a withdrawn

            14    documentation.

            15           Q.   So when -- when was it withdrawn?

            16           A.   That I don't know.

            17           Q.   And did you help create this?

            18           A.   Yes.

            19           Q.   And can you -- why -- actually, let me --

            20    referring you to -- you don't have a copy but in the black

            21    binder, exhibit, I believe it's 11.  Sorry, excuse me, it's

            22    Exhibit 10 in this binder.

            23                So this document has been admitted?

            24                CHAIRMAN GANS:  Yes.
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             1                THE WITNESS:  This is the permit guidelines.

             2           Q.   (BY MR. MARSHALL:)  Okay.  So can you describe

             3    for me what -- what led the division to create WTS 38 --

             4    excuse me.  Can you describe what WTS 37 is?

             5           A.   WTS 37 is for general surface impoundments in the

             6    State of Nevada that are not domestic wastewater treatment

             7    facilities.

             8           Q.   Okay.  And comparing it to the WTS 38, what's --

             9    is this WTS 38 more specific?

            10           A.   It's -- because it includes the NRCS guidelines.

            11           Q.   So was that a -- and it's directed to -- it looks

            12    like from the title, it's directed to CAFO operations?

            13           A.   Correct, because they are funded through the NRCS

            14    and so they are guidelines -- WTS 37 are state guidelines.

            15    The NRCS are federal guidelines.

            16           Q.   Okay.  And thank you very much.  So when the --

            17    so you don't know when WTS 38 was withdrawn; is that correct?

            18           A.   No, I would have to refer to WTS management.  I

            19    am not a supervisor.

            20           Q.   And do you know why it was withdrawn?

            21           A.   No.

            22           Q.   Were you involved in the creation of this

            23    document?

            24           A.   Yes.
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             1           Q.   And, again, why was this creation necessary?

             2           A.   Demand from the CAFO's for information on

             3    guidelines.

             4           Q.   And did this document reflect your professional

             5    judgment as to what would be guidelines for CAFO storage pond

             6    construction?

             7           A.   This is an amalgam of the statement and federal

             8    guidelines.

             9           Q.   Okay.  So was that -- would you consider this WTS

            10    38 then to be a description of measure that you feel

            11    professionally should be followed to ensure compliance with

            12    state and federal guidelines?

            13                MS. FAIRBANK:  I'm going to object on the basis

            14    that we're referencing a particular document.  There's been

            15    no foundation laid as to this particular document having any

            16    relevancy to the permit application and the permit issued in

            17    this particular matter.

            18                MR. MARSHALL:  This witness is not aware of when

            19    this document was withdrawn.  We know that it was published,

            20    the date in which the application was pending and I think --

            21                MS. FAIRBANK:  That hasn't been introduced.

            22                CHAIRMAN GANS:  John, this is --

            23                MR. MARSHALL:  If I may ask more questions as to

            24    lay a foundation.
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             1                CHAIRMAN GANS:  Okay.

             2                MR. MARSHALL:  I'll withdraw that question.

             3           Q.   When was this document published?

             4           A.   August of 2014.

             5           Q.   And do you recall when you were conducting your

             6    review of the Smith Valley Dairy permit?

             7           A.   Yes, my review letter was issued August 14th, and

             8    we received the plans I believe August 7th.

             9           Q.   Okay.

            10           A.   So early August.

            11           Q.   All right.  And are these -- again, are these

            12    concepts in WTS 38 that you would look for in any application

            13    or set of drawings to help guide CAFO, safe CAFO pond?

            14                MS. FAIRBANK:  I'm going to object again.  The

            15    document -- we're dealing which specific time frame as to

            16    this particular application and that's a generalization, not

            17    as to whether or not this particular WTS pertained or was

            18    utilized as to the Smith Valley Dairy application currently.

            19                MR. MARSHALL:  I'm not -- I'm not asking him to

            20    testify as to whether or not this document was in effect at

            21    the time.  The question, I'm asking a different one than

            22    she's objecting to which is would he consider the items

            23    within WTS 38 to be relevant to his consideration of the

            24    adequacy of an impoundment for a CAFO whether or not it was
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             1    withdrawn or not.

             2                MS. FAIRBANK:  And our objection is on the basis

             3    that that's a generic speculation and, you know, speculative

             4    question.  Just generically one at issue today and in this

             5    particular hearing is the specific application and permit as

             6    issued.  So whether or not it's a generalization doesn't mean

             7    that that's actually what was or was not considered for the

             8    purpose of the Smith Valley Dairy permit application and

             9    ultimate permit issue.

            10                CHAIRMAN GANS:  John, you better get at this a

            11    different way.

            12                MR. MARSHALL:  Okay.  In fact, I will cease

            13    questioning on that.

            14           Q.   So did you -- were you -- did you hear Ms. Reid's

            15    testimony regarding --

            16           A.   Uh-huh.

            17           Q.   -- the -- let me spit these questions out before

            18    you answer it.  Would you mind answering with a verbal yes or

            19    no.  It just makes for a better transcript.

            20           A.   Yes.

            21           Q.   Thank you.  And her testimony regarding the fact

            22    that you reviewed the groundwater and adequacy of the

            23    location of the storage pond, is that -- did you hear that?

            24           A.   Yes.
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             1           Q.   Okay.  And if I may have you turn to Exhibit 11A,

             2    again, which unfortunately is not in the copy so I'm going to

             3    give it to you here.  Just are you familiar with this

             4    document?

             5           A.   Yes.

             6           Q.   And did you consider this -- can you identify the

             7    document for me?

             8           A.   The document is a preliminary geotechnical

             9    investigation report for the Smith Valley Dairy Development.

            10           Q.   And you were considering the adequacy of the

            11    plans before you, did you consider this document?

            12           A.   Yes.

            13           Q.   And do you consider any other document relating

            14    to groundwater, depth to groundwater or the location --

            15    specific location of the lagoons?

            16           A.   Yes, I also asked that question of Michele, and

            17    we came up with as a minimum depth is 15 feet below ground

            18    surface for the groundwater.

            19           Q.   Okay.  So, I guess, I asked -- did you -- was

            20    there any other monitoring reports or evidence that you

            21    considered of depth to groundwater other than what's

            22    contained in this geotech report?

            23           A.   No, all of the information of underground water

            24    was provided by the permittee.
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             1           Q.   Okay.  And it says there on the last paragraph,

             2    the last sentence regarding seasonal high groundwater.

             3           A.   Uh-huh.

             4           Q.   Did you inquire of the applicant for any

             5    information regarding seasonal high groundwater?

             6           A.   No.

             7           Q.   Okay.  Thank you very much.  That's all of

             8    questions I have.

             9                MS. FAIRBANK:  No questions.

            10                CHAIRMAN GANS:  Brad?

            11                MR. JOHNSTON:  Very briefly.

            12                          CROSS-EXAMINATION

            13    BY MR. JOHNSTON:

            14           Q.   Is it Mr. Kaminski?

            15           A.   Kaminski, correct.

            16           Q.   You said you did a technical review of the

            17    surface impoundments; is that right?

            18           A.   Yes.

            19           Q.   And that's what I call pond, the ponds, right?

            20           A.   Correct.

            21           Q.   And you said you issued a review letter?

            22           A.   Yes.

            23           Q.   What -- what is the review letter?

            24           A.   The review letter was issued August 14th.
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             1           Q.   Can you describe what it says?

             2           A.   Yeah, I believe I had 14 items addressed in there

             3    and specifically about the groundwater separation, it was

             4    question number nine, and the permittee responded that they

             5    would maintain four foot separation between the high

             6    groundwater table and the bottom of the basin.

             7           Q.   And so after you use -- so then you received a

             8    response from the applicant?

             9           A.   Yes.

            10           Q.   And is there a signoff then that you do or

            11    someone else does within the department to the pond, the

            12    surface impoundments?

            13           A.   When I receive the response, we discuss that with

            14    the permits branch, and we hand it over, the project to them

            15    for either their decision or no decision.

            16           Q.   So you don't make the decision in terms of

            17    whether to issue the permit?

            18           A.   Correct.

            19           Q.   Do you make any recommendation?

            20           A.   No.

            21           Q.   And I take it once you reviewed it, you

            22    identified these points you wanted the applicant to address,

            23    you were following the procedures set forth in Nevada statute

            24    and the regulatory Nevada Administrative Code?
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             1           A.   Yes.

             2           Q.   And you didn't ignore any regulatory requirements

             3    or statutory requirements when you issued this letter and

             4    then received the response from the applicant?

             5           A.   Right.

             6           Q.   I don't have any further questions.

             7                CHAIRMAN GANS:  Mr. Porta?

             8                COMMISSIONER PORTA:  I don't have anything.

             9    Excuse me.

            10                COMMISSIONER TURNER:  No questions.

            11                CHAIRMAN GANS:  Okay.

            12                MR. MARSHALL:  No redirect.

            13                CHAIRMAN GANS:  Okay.  You're done, Mr. Kaminski.

            14                THE WITNESS:  Thank you.

            15                (Witness excused.)

            16                MR. MARSHALL:  That is the end of our case in

            17    chief.

            18                CHAIRMAN GANS:  Okay.  This is a good stopping

            19    point for us all.  It's 4:15, and I believe we're going to

            20    try to get out of here by 4:30 at the latest anyway.  We want

            21    to reconvene tomorrow morning at 8:15.  I've been asked to

            22    warn you, however, that the doors don't open until 7:55, so

            23    don't try to get here too early.  We would like to get right

            24    in the middle of this, again, at 8:15 tomorrow morning.  So


                                CAPITOL REPORTERS (775)882-5322
                                               227
�




             1    if you could try to be in place --

             2                MS. PRATT:  No, no, no, it will start tomorrow at

             3    9:00 a.m.

             4                CHAIRMAN GANS:  Tomorrow at 9:00.

             5                MS. PRATT:  The agenda says 9:00.

             6                CHAIRMAN GANS:  I stand corrected, 9:00 a.m.

             7    tomorrow morning here.

             8                MR. MARSHALL:  Man, crack that whip.

             9                CHAIRMAN GANS:  Okay.  So we're not adjourned,

            10    are we?

            11                MS. ARMSTRONG:  I have one more little matter I

            12    would like to discuss with the Commission at this point.

            13                CHAIRMAN GANS:  Okay.

            14                MS. ARMSTRONG:  It will only take a quick minute.

            15    At this point, we, the Nevada Division of Environmental

            16    Protection would like to move for summary judgment or if you

            17    would like to rather call it a directed finding.

            18                The appellant has the burden of proof here that

            19    NDEP acted in a manner that was arbitrary or capriciously or

            20    otherwise abused its discretion.  They have not shown that in

            21    any way or presented by the testimony or evidence that that

            22    happened in this manner.

            23                All that's been testified to is that the permit

            24    was issued properly and pursuant to law and under federal
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             1    guidelines.  So we just would like to move at this point for

             2    a directed verdict for failure of them to -- to present their

             3    case and prove their burden of proof.

             4                CHAIRMAN GANS:  Okay.  That could be our first

             5    order of business.

             6                MR. JOHNSTON:  Well, the intervenor would join in

             7    that motion as well and add a little bit to that argument,

             8    and we can do that tomorrow morning because or we can do it

             9    now, at the pleasure of the Chair.

            10                CHAIRMAN GANS:  I'm just afraid that if we do it

            11    -- try to do it now, we're not going to get out of here at

            12    4:30.

            13                So, John, I'm sorry I cut you off.

            14                MR. MARSHALL:  No, I was going to say the same

            15    thing.

            16                COMMISSIONER PORTA:  Plus, I would like to digest

            17    it over night and make a decision in the morning.

            18                CHAIRMAN GANS:  That will be the first order of

            19    business tomorrow morning at 9:00 o'clock.

            20                MR. MARSHALL:  Okay.

            21                MS. PRATT:  Do you have a submission or going to

            22    be oral motions, I'm just curious?

            23                MS. ARMSTRONG:  Just oral motions.

            24                CHAIRMAN GANS:  Okay.
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             1                MR. MARSHALL:  Thank you.

             2                CHAIRMAN GANS:  Thank you.

             3                MR. MARSHALL:  I'll respond tomorrow morning.
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 1            THURSDAY, JULY 23, 2015, CARSON CITY, NEVADA


 2                               -oOo-


 3                CHAIRMAN GANS:  Good morning, everyone.  My name


 4    is Jim Gans, and I'm chairman of the State Environmental


 5    Commission.  Joining me today are two of our members of the


 6    Commission, Mr. Tom Porta, right to my immediate right, and


 7    Mark Turner, a little further to the right.  We will be your


 8    panel today for this appeal hearing.


 9                I'm going to read this into the record so we get


10    it right into the record.  I think I better quit eating


11    peanuts.  For the record, this appeal hearing is being


12    convened at 9:00 a.m. on Thursday, July 23rd, at 2015, at the


13    Brian Building, 901 South Stewart Street in Carson City,


14    Nevada, Second Floor, Tahoe Conference Room.


15                The hearing is open to the public and written


16    notice pursuant to NRS 233B and 241 was provided to the


17    effected parties, and the agenda for today's hearing was also


18    posted and made available to the parties and the public.


19    Today we will be the appeal panel for the appeal filed by


20    Save Our Smith Valley, Incorporated.


21                This appeal is in response to a March 9th, 2015,


22    decision by the Nevada Division of Environmental Protection


23    to issue a water pollution control permit to the Smith Valley


24    Dairy.  The permit authorizes the discharge of manure and
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 1    processed wastewater to land application areas in accordance


 2    with NDEP reviewed Nutrient Management Plan and also the


 3    discharge to waters of the state in the event of a storm


 4    event or a chronic rainfall event that exceeds the 25-year,


 5    24-hour storm design, provided that the facilities and their


 6    production areas are properly designed, constructed, operated


 7    and maintained to contain manure, pollutants, direct


 8    precipitation and runoff of a 25-year, 24-hour storm event.


 9                This next part is very important to us.  I want


10    to set the stage a little bit.  The SEC's role today is to


11    affirm, modify or reverse NDEP's decision to issue the water


12    pollution permit to Smith Valley Dairy.  The SEC will


13    consider the evidence and testimony heard today to determine


14    if NDEP applied all pertinent laws and did not exceed its


15    authority in doing so.


16                All evidence and testimony provided must directly


17    relate to NDEP's permit process or the permit itself because


18    those are the only evidentiary facts that the SEC panel today


19    will use to support its findings.  I'm going to read that


20    last sentence again because it's important.


21                All evidence and testimony provided must directly


22    relate to NDEP's permit process or the permit itself because


23    these are the only evidentiary facts the SEC panel will use


24    to support its findings.
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 1                So I'm asking the attorneys, all of you, to take


 2    this in consideration when you're looking at testimony,


 3    exhibits and witnesses because that's -- we have very -- we


 4    have very contained restrictions about what we entertain,


 5    what we consider, and I think you'll see that when we get


 6    into the first public comment.


 7                With that background, I would like to advise


 8    everyone here today that this proceeding is a hearing of a


 9    contested case pursuant to NRS 233B.  This hearing is a quasi


10    judicial proceeding, and we would ask everyone, including


11    members of the public to conduct themselves respectively as


12    if they were in court.


13                At this juncture, I would now like the parties to


14    appeal to introduce themselves, starting with the appellant.


15                MR. MARSHALL:  Hello, I'm John Marshall.  I


16    represent the appellant, Save Our Smith Valley.


17                CHAIRMAN GANS:  Thank you, John.


18                MR. JOHNSTON:  Hi.  I'm Katie Armstrong with the


19    Attorney General's Office representing the Nevada Division of


20    Environmental Protection.


21                MS. FAIRBANK:  Micheline Fairbank, with the


22    Attorney's General's Office, also representing the Nevada


23    Division of Environmental Protection.


24                MR. JOHNSTON:  Good morning, Mr. Chairman,
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 1    Commissioners, Brad Johnston.  I represent the intervenor


 2    real party and interest Smith Valley Dairy.


 3                CHAIRMAN GANS:  Thank you.  Our first item of


 4    business at this hearing is public comment.  And, again, I


 5    want to make something clear here as far as the -- how we put


 6    this thing together for what we're doing here, and we're not


 7    going to be all over the world.  We'll begin the appeal


 8    hearing today with public comments.


 9                However, if a member of the public wants to speak


10    about activities conducted by Smith Valley Dairy in general


11    or this case specifically, you'll have to hold your comments


12    until after the panel has finished its deliberations and


13    announced its decision.  Please note that no action may be


14    taken on any matter during this public comment until the


15    matter itself has been introduced on an agenda as an item for


16    possible action by the SEC.


17                Also, at my discretion, I'll limit public


18    comments to five minutes per person.


19                So is there anyone from the public under those


20    constraints who want to speak to the panel?  This is your


21    opportunity.  You'll have another opportunity at the end of


22    the hearing.


23                Please come forward.


24                MS. PRATT:  Ma'am, the chair is right over there
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 1    that you can sit in.


 2                MS. HUSTLETON:  This chair?


 3                MS. PRATT:  Yeah, either one.


 4                MS. HUSTLETON:  Donna Hustleton (phonetic).  I


 5    live in Smith Valley.


 6                CHAIRMAN GANS:  Address?


 7                MS. HUSTLETON:  31 Landers, which is up the road


 8    from the dairy.  There has been some comment about the


 9    manure, and I have had an opportunity to go out there.  We


10    also had a flash flood.  I had a flash flood at my house and


11    lost part of my road.


12                MS. PRATT:  Ma'am, can you hold your comments


13    until the end.


14                CHAIRMAN GANS:  I think your comments are what I


15    just said.


16                MS. HUSTLETON:  Okay.  Well, I wasn't sure, so I


17    wanted to make sure.


18                CHAIRMAN GANS:  No, you'll have a chance at the


19    second comment.


20                MS. HUSTLETON:  Okay.


21                CHAIRMAN GANS:  Because now you're talking about


22    directly about what we're here for, and we don't do that


23    first comment period.


24                MS. HUSTLETON:  Not first comment period, okay.
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 1    Thank you.  I wasn't sure.  I didn't understand that part of


 2    it, so I thought I better ask.


 3                CHAIRMAN GANS:  That's fine.  No problem.


 4                MS. HUSTLETON:  Thank you.


 5                CHAIRMAN GANS:  We want to hear from you.


 6                MS. HUSTLETON:  That's fine.


 7                UNIDENTIFIED SPEAKER:  Can I ask for


 8    clarification?  What can people talk about?  I don't


 9    understand from what you said.


10                CHAIRMAN GANS:  Okay.  In essence what we're


11    trying to tell everyone is we do not take comments from the


12    public on what we're going to deliberate on, that's just the


13    way the law sets it up.  I'm trying to set the stage for


14    that.


15                UNIDENTIFIED SPEAKER:  But since we're here for


16    that, what --


17                CHAIRMAN GANS:  You're here to listen to the


18    presentation and our determination, that's what you're here


19    for.


20                UNIDENTIFIED SPEAKER:  Right, okay.  But for this


21    public comment part, I still don't understand what kind of a


22    comment could somebody make?  Could you give me an example?


23                CHAIRMAN GANS:  I cannot.


24                UNIDENTIFIED SPEAKER:  Okay.
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 1                CHAIRMAN GANS:  Go ahead.


 2                MS. PRATT:  What we need to ensure is that this


 3    panel remains unbias, so we need to make sure we're not


 4    having any sort of comment about the dairy, about the


 5    residents regarding their preference for or against the dairy


 6    or anything relating to the dairy because the issue is before


 7    this SEC Commission today is the dairy and the discharge


 8    department.


 9                UNIDENTIFIED SPEAKER:  But for this particular


10    part of the public comment then, you can't mention the dairy?


11                MS. PRATT:  Correct.


12                UNIDENTIFIED SPEAKER:  So why is there a public


13    comment?


14                MS. PRATT:  It's the way the statute requires it


15    to occur.


16                UNIDENTIFIED SPEAKER:  Okay.  A public comment


17    period where you can't make any comment.


18                MS. PRATT:  You can talk about anything else.


19                UNIDENTIFIED SPEAKER:  It's a sunny day?


20                MS. PRATT:  Absolutely, if you would like to


21    discuss the sun.


22                CHAIRMAN GANS:  Or anything else, SEC business,


23    regulations or things we do or don't do.  We can't take


24    action on it.
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 1                UNIDENTIFIED SPEAKER:  Okay.


 2                CHAIRMAN GANS:  But it's very specific about how


 3    we have to conduct this hearing.


 4                UNIDENTIFIED SPEAKER:  Okay.  I understand.


 5    Thank you very much.


 6                CHAIRMAN GANS:  Anyone else?


 7                Okay.  Then we will be pleased to hear from you


 8    during the second comment period at the end.


 9                Okay.  With that, we will proceed to opening


10    statements.  We will proceed with the opening statement by


11    the appellant first, then the State, then the intervenor.


12                So, John, go ahead.


13                MR. MARSHALL:  Thank you very much and panel


14    members.  I guess I would like to first emphasize that we


15    view this as, you know, an informal proceeding and so if at


16    any time during our presentations or witnesses, you all feel


17    like asking questions, please interrupt, ask clarifying


18    questions, and we'll do our best to try to get you the


19    information you need to make this a very important decision.


20                So what's the decision before you today, and


21    that's whether or not, as articulated by your Chairman,


22    whether or not the NDEP followed correct procedures, law and


23    had an evidentiary basis for the conclusions that they


24    reached in the permit.  In other words, to issue a permit to
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 1    this confined animal feeding operation which is, I don't know


 2    if any of you have been out to one of these CAFO's, as they


 3    are known, but it is an aggregate.  It is a very large dairy


 4    operation.


 5                So what we are extraordinarily concerned about


 6    here and what we're going to be presenting to you is the


 7    impact, potential impact of this dairy have on water and the


 8    lives and livelihood of the people in Smith Valley and


 9    particularly right around the dairy, and so what is at stake


10    here?  For Save Our Smith Valley members, it's about their


11    water supply, that's really what on one hand we're talking


12    about.  It's about an incredibly disruptive and deleterious


13    presence of the dairy and from construction through


14    operation.


15                It's about a dairy operator that, quite honestly,


16    is willing to break the law to advance profit motive which is


17    not fair to any other entity that's trying to obey the law


18    and compete.  It's also not -- it's not protective of the


19    public interest.  And speaking of the public interest, there


20    are things at stake in this hearing for both the State of


21    Nevada and for the general public.  There's a respect for


22    law, and there's also respect for our natural resources.


23                The dairy is built -- has built a facility that


24    sits right above a state wildlife management area, and we
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 1    believe the testimony will show that the design, construction


 2    and operation of that dairy cannot maintain this combination


 3    of storm water and dairy wastes, a huge amount of dairy


 4    wastes, both manure and wastewater that are stored in these


 5    ponds and that the combination of those two things, plus the


 6    siting of where it went in this depression that has high


 7    groundwater will inevitably lead to the failure of this


 8    system and will not meet the criteria that NDEP had before


 9    it.


10                There's also a couple of sub issues here that I


11    can just give you a little information about, but you know


12    one of the issues here from the briefs is there is a


13    procedural error in not issuing a NDEPS discharge permit


14    under the Clean Water Act.  So that's a federal permit


15    because this, in fact, authorized discharge to waters of not


16    only the state but the same waters are waters of the United


17    States, and so there was a procedural violation there.


18                And then lastly, there is an issue about the


19    permit with public integrity and the ability to track and


20    monitor the dairy's operations in a meaningful way, and we're


21    going to go through and show you some of the permit terms


22    that will lead not to -- it doesn't lead to a good data set


23    that is reliable, that the state can use, that the public can


24    use to make sure that if this dairy moves ahead that it can
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 1    be monitored and any enforcement can happen.


 2                Lastly, it is unfortunate but for some reason,


 3    there are circumstances in this case that effectively deny


 4    the public of a really meaningful ability to interact on this


 5    permit.  And from our briefing, you know that, and you'll


 6    hear from the testimony and from the documentary evidence


 7    that NDEP denied residents and members of the public access


 8    to public records during the permitting phase of this -- the


 9    critical permitting phase of this process.


10                At the same time, the dairy was constructing


11    their facility, of course, prior to obtaining the permit, and


12    so the net effect of these two things, combined to


13    essentially have a dairy that was constructed without any


14    real public input prior to its construction, and that we feel


15    is a direct violation of what was intended by both the public


16    record statutes and the public participation statutes that


17    govern in this case.


18                So that's our brief overview of where we're


19    going, but essentially our task to you is going to be, first,


20    testimony from neighbors and lay witnesses as to their


21    injuries and the reason why they can come before you and


22    their own personal perceptions and observations of


23    groundwater and related topics.


24                We'll have Kathy Martin, who is our expert
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 1    witness, who will testify as to why the dairy is as


 2    constructed will not be protective of groundwater, and we


 3    might have a few NDEP witnesses, as well, just to bring in


 4    some documents.


 5                But that's -- that's our case, and we look


 6    forward to establishing to you that this action or this


 7    permit needs to be remanded back to NDEP to ensure that the


 8    dairy is constructed in a way or is designed, hopefully not


 9    constructed yet, but we know it is, designed in such a way


10    that it will remain protective of state waters over the life


11    of its next 20, 25, 50, 60 years.  Thank you very much.


12                CHAIRMAN GANS:  Thank you, John.


13                MS. ARMSTRONG:  Good morning, Mr. Chairman, and,


14    Commissioners.  I'm Katie Armstrong, as I introduced, with


15    the Attorney General's Office, and we'll be representing the


16    Nevada Division of Environmental Protection here today which


17    we will refer to as NDEP, if that's okay with you.


18                As you know, we're here today because appellants


19    have appealed the groundwater discharge permit that was


20    issued by NDEP to the Smith Valley Dairy.


21                First, I want to give you a brief overview of the


22    permitting timeline, and this will give you a good, big


23    picture of the process that goes into a permit and the length


24    of time that goes into drafting that permit until a final
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 1    permit is issued.  And I'm going to have this on the power


 2    point up above, so you can look at the permitting timeline


 3    also.


 4                Maybe we need lights off.  Thanks, Val.  Can we


 5    see it.


 6                And, like I said, this is just a brief overview


 7    to just to give you an idea of the extensive nature of the


 8    length to bring a permit of this nature.  So in September --


 9    or September -- excuse me, September 23rd, 2013, the Smith


10    Valley Dairy submits an application to NDEP for the new


11    groundwater discharge permit.  Then from the time of that


12    date, September 2013, all the way to the actual issuance of


13    the permit, which is March 9th, 2015, over a year, NDEP works


14    closely and cooperatively with the Smith Valley Dairy.  Their


15    consultant which is named AD Professionals, we'll be


16    referring to them as AD Pros and the conduct on development


17    of the permit.


18                Then as required in statute, on December 3rd,


19    2014, NDEP notices the public hearing and the public comment


20    period.  So what I mean by that is per statute, they have to


21    notice that they are -- they have a proposed action to issue


22    this permit, and the public can comment within a certain time


23    frame, and there will be a public hearing to take public


24    comments also.  That public hearing was held on January 7th,
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 1    2015.  It was held out at Smith Valley High School.  The


 2    purpose of that -- in the evening hours.  The purpose of the


 3    NDEP holding it out there was to accommodate the citizens of


 4    Smith Valley and at that time frame so people could attend


 5    the hearing.


 6                At the public hearing, NDEP announces due to


 7    public concern that they are going to extend the public


 8    comment period an additional 21 days to January 30th, 2015.


 9    Now, under statute, NDEP is only required to allow the public


10    comment for 30 days but due to additional or due to concern


11    by the public, they extended that an additional 21 days.  So


12    they were more generous than statutorily required.


13                Then the final issuance of the permit came out on


14    March 9, 2015, and the process for that is NDEP sends out its


15    notice of decision of issuing the permit and within that


16    notice of decision, they address public comment concerns, and


17    that is the process via the statute and NDEP followed those.


18    So that just gives you a basic overview of the permitting


19    process.


20                Now I'm going to go into the burden here and the


21    standard of proof because this is appellant's case, they have


22    the burden of proving that NDEP acted in a manner that was


23    arbitrary or capricious or otherwise abused their discretion


24    in issuing this permit.  Like I said, so the appellant has
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 1    the burden of proof to prove that.


 2                Now, the proof of standard in administrative


 3    hearings is a preponderance of evidence.  Now, I'll give you


 4    the definition of that and I'll read it.  The preponderance


 5    of evidence means evidence that enables a trier of fact to


 6    determine that the existence of the contested fact is more


 7    probable than the nonexistence of a contested fact.  So,


 8    therefore, within this hearing, the appellants must prove by


 9    a preponderance of the evidence that NDEP acted arbitrarily


10    or capriciously or abused its discretion in issuing this


11    permit, and we are here today to provide testimony and show


12    you that is not the case at all.


13                The appellants have not met their burden.  They


14    have not met the burden there was any manner in which NDEP


15    acted arbitrarily or capriciously or abused their discretion.


16                I'm going to go over some of the big issues here.


17    This is not a zoning issue.  The land use is determined by


18    Lyon County, not within the jurisdiction of NDEP, not within


19    the jurisdiction of the SEC, as you know.  NDEP, also along


20    those same lines does not have the authority to determine


21    where a dairy is built, where storage ponds are built.  They


22    don't have that authority.


23                What they are concerned with, this is a


24    groundwater discharge permit and for, as Mr. Marshall talked
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 1    about, a concentrated animal feeding operation, which we will


 2    be calling it CAFO, depending on how you want to say it.


 3    What NDEP is concerned with in that permit is the storage


 4    pond and the use of that wastewater to be applied to the --


 5    to irrigate the fields and the monitoring of both of those by


 6    monitoring wells and soil sampling to make sure that certain


 7    constituents aren't too high.  That is NDEP's concerns with


 8    this permit, and the concern is to ensure the groundwater is


 9    not degraded.


10                There are certain requirements and standards that


11    every CAFO dairy permit must contain.  Everything that's


12    required by law, whether it's federal, state is contained in


13    this permit.


14                Now, the title of the permit, groundwater


15    discharge permit is a little misleading because this is a no


16    discharge permit.  The way this permit is written and the way


17    it's constructed, the ponds were designed by a Nevada


18    registered professional engineer, then reviewed by an NDEP


19    in-house registered professional engineer and then built to


20    the specifications, and what they were designed to do was to


21    contain all manure and processed wastewater, plus the


22    precipitation and run-on resulting from the 25-year, 24-hour


23    storm event.  So, as I said, there will be no discharge.  And


24    we will have testimony from NDEP staff that will explain what
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 1    is that, what is a 25-year, 24-hour storm event and how will


 2    it contain this.


 3                Second, contrary to what Mr. Marshall says, this


 4    permit does not violate the Clean Water Act and a NPDES,


 5    National Pollutant Discharge Elimination System permit did


 6    not need to be issued.  Yet, again, there is no discharge.


 7                Further -- to take that argument further, if


 8    there was a discharge, it doesn't go to waters of the United


 9    States, so we did not need an NPDES permit.  Further, if this


10    was an NPDES permit, it really wouldn't be any difference.


11    This permit that was issued is based off an NPDES permit.


12                So I want to go into a little bit about why this


13    permit exceeds all required regulations and CAFO


14    requirements.  You know, appellants claim they are concerned


15    about the water supply.  Well, the permit contains the


16    requirement for four monitoring wells, and I will take you,


17    if you can see this, it's a little hard.  I also have it on


18    one of these big boards that we can hold up.  So let me give


19    you that one for the audience.


20                This is -- this is an overview of the -- of the


21    dairy, and it shows the location of the monitoring wells.


22    Over here near the pond -- this is the north end.  Over here


23    by the pond, there's monitoring well one, two and three.  On


24    this end, there's monitoring well number four.  And the
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 1    purpose of one, two and three is to provide leak detection


 2    for the pond.


 3                So if the -- there is sampling required quarterly


 4    on these areas, and then those get sent to NDEP, and there is


 5    -- and we will go through this during testimony through the


 6    permit.  There is allowable limits for different constituents


 7    and pollutants and they test for those.  If they get past a


 8    certain limit, for example for total nitrogen, there is a


 9    response plan.  There is a seven, nine, ten milligrams per


10    liter response plan for what the dairy needs to do if the


11    sampling goes over those levels.


12                Monitoring well four is the upgrade monitoring


13    well and it's for background water quality testing.  So there


14    is sufficient monitoring wells on this property to test the


15    water and to determine if the dairy needs to put a plan in


16    place to reduce those amounts.


17                Let's see, again, the ponds that are going to be


18    containing the wastewater were designed by a Nevada


19    professional engineer, reviewed by an NDEP, a Nevada


20    professional registered engineer, and they were built to


21    those specs.


22                Within the permit is also a nutrient management


23    plan which we'll refer to an NMP.  That was prepared in


24    accordance with National Reserve Conservations Standards.
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 1    And NMP essentially is a plan which -- in which the soil


 2    supplies nutrients from that wastewater.  So the wastewater


 3    and the manure are balanced with the agronomic rates of crops


 4    being grown.


 5                The NMP also requires soil samplings in those


 6    areas and has limits on those to determine what kind of plan


 7    to use if the pollutants go too high.


 8                The permit also requires an animal mortality


 9    management plan.  It also requires a management plan for


10    nuisance control.  The wastewater storage ponds are lined


11    with 60 mil high density polyethylene, and the Smith Valley


12    Dairy has committed to storing all silage on concrete.  This


13    is a voluntary action by them and it is a very large area of


14    concrete.  I'll show you a picture of that also.


15                So this is a nice overview of the dairy.  Let's


16    see, I don't know if you want to use that too.  You can see


17    here's the storage pond.  There's where the monitoring well


18    one, two and three, like I showed you where monitoring well


19    four is up here.  This very large area is concrete that the


20    owner of the dairy poured in concern for the storage of the


21    silage.  It is an extremely large -- I don't know the exact


22    size.  It's a very large pad of concrete that he voluntarily


23    poured over concerns of storing the silage.


24                So this just gives you a nice overview of what


Capitol Reporters







Page 23


 1    the dairy looks like.  These are the milking -- the milking


 2    barn and all of the corrals around it.  And over here, which


 3    we don't have pictures in here, are the land -- where the


 4    land application is going to be from the wastewater.


 5                So the testimony will also show you that during


 6    the process of drafting the permit, NDEP was more than


 7    generous than statutorily required in allowing the public to


 8    comment and to participate in the process.  They followed the


 9    statutory guidelines, and the public was given ample


10    opportunity to participate, just like with any other permit


11    that's issued by NDEP.


12                In conclusion, the appellants really present no


13    evidence that NDEP acted arbitrarily or capriciously in


14    drafting this permit and issuing this permit.  It appears to


15    be nothing more than an attack by the residents on the dairy


16    because they don't like it.  Frankly, they don't like it in


17    their backyard.  But where NDEP is concerned and where their


18    authority lies, this permit was issued and meets and exceeds


19    all regulations, standards and laws.


20                If SEC decides to remand this back to NDEP, NDEP


21    would draft the same permit.  This is -- you know, in


22    essence, if you will, the Cadillac of dairy permits.  It has


23    everything -- it far exceeds those rules and requirements.


24    There's nothing more to put in it.  So we submit today that
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 1    the appellants have not met their burden of establishing that


 2    NDEP acted arbitrarily -- in an arbitrarily manner or


 3    capriciously or abused their discretion, and we respectfully


 4    ask that you uphold the permit.


 5                And I have a couple, just take away, you know,


 6    really important points.  NDEP is statutorily obligated to


 7    issue a permit if the regulations and standards are met.


 8                The Smith Dairy Valley permit meets and exceeds


 9    the required regulations and standards and protective of the


10    waters of the state, and NDEP in no way acted arbitrarily,


11    capriciously or abused its discretion in issuing this permit.


12    So we ask that you uphold the permit.  Thank you.


13                CHAIRMAN GANS:  Thank you.


14                Intervenor?


15                MR. JOHNSTON:  Thank you, Mr. Chairman.  Again,


16    Brad Johnston on behalf of the intervenor, Dirk Vlot and


17    Smith Valley Dairy.  I'm not going to repeat the arguments


18    that Ms. Armstrong makes during the course of this hearing.


19    Although, it goes without saying that I join in those


20    arguments.  I just don't want to be repetitive and waste the


21    public and this panel's time by repeating the same arguments,


22    and I'll do the same as we go through witnesses and that, but


23    that doesn't not mean I don't have the same comments and I


24    don't share the same views because I do.
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 1                The appellants effectively take the position that


 2    large agriculture operations are bad.  That they inherently


 3    damage the environment, and that they are bad for rural


 4    communities.  They then point to another instance of another


 5    dairy in Washington having some groundwater issues.  And from


 6    those two points of view then say, therefore, NDEP must have


 7    acted arbitrarily and capriciously in issuing this permit,


 8    and you simply cannot connect the dots in the manner that the


 9    appellants want this panel to do.


10                What happened in Washington is another dairy.


11    It's irrelevant.  Their views on large agriculture are


12    irrelevant.  The issue here is did the evidence support the


13    issue to the permit, and the answer to that question is yes,


14    and there's no basis to second guess NDEP's analysis of this


15    permit and issuance of the permit.


16                The appellants then say, well, it was a foregone


17    conclusion that this permit was going to be issued because of


18    the sequence of events and the timing of the construction,


19    and the evidence will just not support that theory of the


20    appellant's case because if this dairy did not satisfy the


21    statutory requirements and the regulatory requirements for


22    the permit, the permit would not have been issued, and you'll


23    hear testimony to that effect.


24                The appellants really don't want the dairy and
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 1    that's what this case is about.  There's no set of regulatory


 2    requirements that if satisfied would make this dairy


 3    acceptable to the appellants, and so they are trying to find


 4    ways to block this dairy and challenge this dairy.


 5                There's a problem though.  Lyon County, this is a


 6    permitted use.  Dirk Vlot had the right to buy land and


 7    construct and operate a dairy at this location.  In addition,


 8    as Ms. Armstrong already noted, NDEP could not simply reject


 9    the application for the permit because of some concerns


10    raised by residents.  If the statutory and regulatory


11    requirements were met, which they were here, the permit had


12    to be issued.


13                And you've already heard it from Mr. Marshall and


14    his opening statement, he says, well, this dairy in its large


15    size and its operation has been very disruptive to the land


16    owners around the area.  Well, we dispute that.  More


17    importantly, that's an irrelevant issue to this panel.


18    Whether this operation is welcomed by the appellants or not


19    welcomed by the appellants doesn't focus on the issue before


20    you and that is, did NDEP do its job, and it did do its job.


21    And for that reason, there's no basis to reverse NDEP's


22    decision or remand it for any further action.


23                In fact, what you're going to see from the


24    evidence is that all of the regulatory requirements were --
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 1    minimum requirements were exceeded in this case.  That this


 2    is the state of the art dairy facility.  It's a proper


 3    location, and there is just no basis to overturn NDEP's


 4    decision in that regard.  Thank you.


 5                CHAIRMAN GANS:  Okay.  Thank you very much.


 6                We'll proceed now with our presentation of the


 7    appellant's case, so you now have the floor.


 8                MR. MARSHALL:  Thank you very much, and we would


 9    like to call Frank Ely.


10                Members, do you mind if I remain seated?


11


12                             FRANK ELY,


13                called as a witness on behalf of the


14              Appellants having been first duly sworn,


15               was examined and testified as follows:


16


17                         DIRECT EXAMINATION


18    BY MR. MARSHALL:


19           Q.   Thank you.  Mr. Ely, can you state your name and


20    address for the record?


21           A.   Frank Ely, 38 Linda Way, Wellington, Nevada.


22                THE REPORTER:  Can you spell your last name.


23                THE WITNESS:  E-l-y, the same as Ely, Nevada.


24                MR. MARSHALL:  Commissioners, we're going to be
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 1    using some exhibits that are in the various packets in front


 2    of you.  I don't know if -- it looks like you have a briefing


 3    binder.


 4                MS. PRATT:  Just a real quick housekeeping, those


 5    exhibits haven't been stipulated to is my understanding, so


 6    you'll have to lay the groundwork for each of the exhibits


 7    that you would like to introduce.


 8                MR. MARSHALL:  Yes, we can introduce them but


 9    whether or not they are admitted into evidence is a separate


10    question, is it not?


11                CHAIRMAN GANS:  Right, so they don't have -- I've


12    instructed them not to have the exhibits that you're going to


13    be using from this black binder in front of them right now to


14    ensure that they are not looking at them ahead of time


15    because the opposing counsel may have some objections.


16                MR. MARSHALL:  Yes, they can object but that's as


17    to whether or not -- I can introduce them.  They can object


18    as to whether or not they are admitted into evidence.


19                CHAIRMAN GANS:  Right.


20                MR. MARSHALL:  Ultimately, that's the decision --


21                MS. PRATT:  Correct.


22                MR. MARSHALL:  -- of the Commission.


23                MS. PRATT:  Correct.


24                MR. MARSHALL:  So I would like to have them -- so
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 1    you're saying I would like to have them view exhibits and


 2    then at the appropriate time when I'm either at the close or


 3    at the appropriate time, I will move the exhibits into


 4    evidence?


 5                MS. PRATT:  No.  If you're going to be talking


 6    about Exhibit 1 in your binder, you should offer that as an


 7    exhibit and ask for its introduction.


 8                MR. MARSHALL:  Okay.  Then -- but that's -- I


 9    have to lay groundwork with exhibits with -- with -- with


10    witnesses.  So how would you like for me to -- I can -- so


11    for example, I want to use exhibit from Exhibit 1 of the


12    intervenor's so I can have this witness testify.


13                MS. PRATT:  No.


14                MR. MARSHALL:  So you're ruling that I cannot use


15    exhibits that were offered, and I fully stipulate to their


16    admission.


17                MS. PRATT:  Okay.  That's not what was presented


18    to us at the beginning.  So if you have stipulated to


19    exhibits, please feel free to --


20                MR. MARSHALL:  Maybe we should go over those


21    stipulated exhibits.


22                MS. ARMSTRONG:  Sure.


23                MR. MARSHALL:  From my understanding -- why don't


24    we do them all.  So we have three binders of exhibits.  The
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 1    first binder is those white binder with exhibits offered by


 2    NDEP.


 3                MS. PRATT:  Uh-huh.


 4                MR. MARSHALL:  And SOS, the appellant stipulates


 5    to their admission.


 6                MS. PRATT:  Okay.  That's the white binder.


 7                MR. MARSHALL:  The white binder.


 8                MS. PRATT:  And that one is NDEP's?


 9                MR. MARSHALL:  Yes.  Then there is the white


10    binder with the spiral bound or what is that, agro bound?


11                MS. PRATT:  Spiral bound.


12                MR. MARSHALL:  And this is the exhibit list and


13    exhibits offered by, excuse me, the intervenor.


14                MS. PRATT:  Uh-huh.


15                MR. MARSHALL:  The dairy, and we stipulate to


16    their admission.


17                MS. PRATT:  Okay.


18                MR. MARSHALL:  Okay.  Then we have the black


19    binder.


20                MR. JOHNSTON:  I don't mean to interrupt.  I just


21    want to be clear for the record.  The appellant is


22    stipulating to the admission of all of the intervenor's


23    exhibits as presented; is that right?


24                CHAIRMAN GANS:  That's correct.
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 1                MR. JOHNSTON:  Thank you.


 2                MS. PRATT:  As well as NDEP's.


 3                MR. MARSHALL:  Correct, and then there's the


 4    black binder, and unfortunately we do not have an agreement


 5    on this stack but in conversation with counsel, I believe


 6    there is and please correct me if I'm wrong, there is


 7    agreement on the following exhibits, okay?  Exhibit 10, 11,


 8    11A, 15 to 25.  Are you okay with 36?


 9                MS. ARMSTRONG:  No.


10                MR. MARSHALL:  And 37.


11                MS. ARMSTRONG:  Is fine.


12                MR. MARSHALL:  So 37 and 40.


13                CHAIRMAN GANS:  Can we have -- now have agreement


14    from all three parties of the white binder, this one and this


15    one and certain numbers within the black binder which I'm


16    leaving back there.  The numbers are ten, 11, 11A, 15 to 25,


17    37 and 40.  We all are stipulating in agreement with those


18    exhibits; is that correct?


19                MR. JOHNSTON:  That's correct.


20                CHAIRMAN GANS:  Okay.  That's --


21                MR. JOHNSTON:  Just one point of clarification,


22    there is no Exhibit Number 19 in the appellant's binder.  It


23    goes 18, 18A and then 20.


24                CHAIRMAN GANS:  We noticed that.
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 1                MS. PRATT:  Is that --


 2                MR. MARSHALL:  That's correct.


 3                MS. PRATT:  Okay.


 4                MR. MARSHALL:  19 is the picture of the dairy


 5    snow covered, bad joke.  It's nothing.  Forget about it.


 6    Trying to interject a little humor.


 7                CHAIRMAN GANS:  John, for the record, I think I


 8    want the people out in the audience to know that there are no


 9    enemies in this process among any of us.  I know some of


10    these people that are in front of us.  They are good people,


11    so I don't want you to think that it's like this.  It's


12    serious, we understand that, but it's not this kind of stuff,


13    where we're just trying to beat each other down.


14                John, I really appreciate you mentioning that at


15    the beginning of this whole process also.


16                MR. MARSHALL:  Okay.  So all I'm trying to do is


17    get a map in front of you to help you understand where these


18    people live and how they are effected.  So if you would open,


19    and this is the witnesses here -- if you would open --


20    there's a pullout map that looks like this, USGS 57.  You can


21    use mine, and I think it's the biggest one.  It shows Artesia


22    Lake, which is the discharge -- ultimate discharge of where


23    the discharge is authorized to go, as well as to groundwater,


24    but it also shows the dairy in green.
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 1                CHAIRMAN GANS:  Let me make sure we're okay with


 2    this map; is that correct?


 3                MR. JOHNSTON:  Yes.


 4                CHAIRMAN GANS:  This is the map that says Smith


 5    Valley, 1957 topographic map, indicates the manmade pond, the


 6    irrigation ditch crossing the dairy property.


 7                MR. MARSHALL:  Correct.


 8                CHAIRMAN GANS:  We're all on the right one?


 9           Q.   (BY MR. MARSHALL:)  Okay.  And what -- just to --


10    so, Frank, could you -- Mr. Ely, could you point out on this


11    map where -- where your house is?


12           A.   The property is directly to the east and borders


13    the dairy 100 percent for like 1,200 feet.


14           Q.   Okay.


15                COMMISSIONER PORTA:  So like section 23 or 26; is


16    that right?


17                THE WITNESS:  Well, it would be section 26.


18    Well, I don't know, possibly it could be 23.  That's an


19    awful --


20                COMMISSIONER PORTA:  Okay.  All right.  So that


21    area.


22           Q.   (BY MR. MARSHALL:)  And can you talk -- please


23    give a general description of the impact the dairy has had on


24    you?
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 1           A.   Well, is that going to make any difference here


 2    if I tell you the impact?  I think you're not going to use


 3    that.


 4           Q.   Yeah, you have to -- I mean, we have to establish


 5    that these parties have been aggrieved to have standing to


 6    bring this appeal, and so this is -- this is part of that


 7    testimony.


 8                CHAIRMAN GANS:  John, why do you say that?  In


 9    light of everything we've been discussing this morning, they


10    have been aggrieved so, therefore, NDEP is wrong.


11                MR. MARSHALL:  No, no, excuse me for


12    interrupting, but all I'm saying is in order to bring an


13    appeal under statute, you have to be aggrieved, and so I'm


14    laying the evidentiary foundation for why these parties are


15    injured so it gives them standing to come in front of you.


16                And so your action or the NDEP's action, excuse


17    me, was to authorize this dairy and allow it to operate in


18    effect, and so that's injuries that stem from that is the


19    reason why they can bring this appeal in front of you.  So


20    all we're trying to do is establish that, in fact, they have


21    been aggrieved in this proceeding.


22                MS. ARMSTRONG:  And I'm going to object on the


23    basis of relevance.  Their injury based on the impact of the


24    dairy has no relevance to the issuance of NDEP's authority or


Capitol Reporters







Page 35


 1    the SEC's authority in reviewing the issuance of the permit.


 2                CHAIRMAN GANS:  John, that's where I was going.


 3    I don't see that as being relevant to what we're looking at.


 4                MR. MARSHALL:  There's two issues.  I mean, I'm


 5    not saying it's relevant -- their injuries are not


 6    necessarily relevant to why the threat to groundwater exists,


 7    why the design.  I think ultimately they will be injured by


 8    that because it's -- we believe it's going to fail.


 9                But in order to bring this appeal as a separate


10    matter, not evidentiary proof of why the action was arbitrary


11    but why they are aggrieved to bring this appeal here.  So you


12    have before you, in essence, as I understand it, we have to


13    establish that we're an aggrieved party to bring this appeal,


14    and so that's why this testimony from these neighbors are


15    being offered.


16                CHAIRMAN GANS:  I'm going to deny the objection


17    and let you proceed.  Just don't go too far afield here.


18                MR.  MARSHALL:  That's fine.


19           Q.   If you can just briefly describe the impacts of


20    the dairy that have on you as you live right next to the


21    dairy itself?


22           A.   We live in a rural part of Smith Valley, and now


23    there's a Wal-Mart next door, that's how light it is at


24    night.  Noise 24 hours a day, traffic on a road adjacent to
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 1    our property, continuously racing up and down the road, dust,


 2    motorcycles.  They have -- now they put in a motor cross on


 3    the property.  They got motorcycles at night racing up,


 4    jumping pits.


 5           Q.   Mr. Ely, can I just have you limit your comments


 6    to the actual operation of the dairy, not the -- the other


 7    might be problematic portions of having that next to you.


 8                MS. ARMSTRONG:  If I may, I'm going to object


 9    again on the basis that this has nothing to do with


10    groundwater issues or the issuance of the permit within


11    NDEP's authority.


12                MR. JOHNSTON:  I would like to join that


13    objection that they are aggrieved by the fact they objected


14    to the issuance of the permit, the issuance of the permit, it


15    gives them standing to appeal.  They don't have to go any


16    further than that, and this is an end run by the appellants


17    to bring in these irrelevant issues.


18                THE WITNESS:  Well, I would like to say a couple


19    of things, number one.


20                MS. ARMSTRONG:  Excuse me --


21                THE WITNESS:  NDEP --


22                MS. ARMSTRONG:  -- they need to make a decision


23    on the objection.


24                CHAIRMAN GANS:  And I'm going to go again deny
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 1    the motion, and let's go the way you're going, John.  Let's


 2    be careful how far you go.


 3           Q.   (BY MR. MARSHALL:)  I just want to caution you,


 4    Mr. Ely.


 5           A.   Why don't you ask me a question.


 6           Q.   Okay.  I will.  Actually, now I would like to, if


 7    you could talk for a minute about how long have you lived at


 8    that location?


 9           A.   15 years.


10           Q.   Okay.  And how do you get your domestic water?


11           A.   We have a domestic well on the property.


12           Q.   And are you generally familiar with how people


13    obtain their domestic water for your neighbors and in the


14    area?


15           A.   Yes, I am.


16           Q.   And how do they do that?


17           A.   With a domestic well also.


18           Q.   Okay.  And now over the last -- do you monitor


19    the depth to water in your well?


20           A.   I started five years ago monitoring it.  When we


21    first moved there, we drilled a well.  It was an artesian


22    well.  Now it's something like 15, 16 feet.


23                MS. ARMSTRONG:  I'm going to object on the basis


24    of these type of issues are a division of water resource
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 1    issue, not pertinent to the permit.


 2                MR. MARSHALL:  I'm going to -- if I may?


 3                CHAIRMAN GANS:  Go ahead.


 4                MR. MARSHALL:  One of the key issues here is


 5    depth to groundwater and the fact that the siting of the


 6    sewage pond is in a location where NDEP did not have before


 7    it evidence of either seasonal high groundwater or


 8    groundwater that one could expect in non drought condition.


 9    This entire -- this permit was issued based on basically one


10    series of wells or, excuse me, test borings that were done in


11    the middle of summer after the fourth year of drought without


12    any evidence of what's going to happen to that groundwater


13    table either seasonally or when the drought is over and


14    groundwaters going to come back up.


15                So his testimony is directly related to a well


16    that's right next to the dairy and what has happened to his


17    water levels in this period of drought.


18                CHAIRMAN GANS:  I'm going to allow it.


19                Go ahead, John.


20                MR. MARSHALL:  Thank you.


21           Q.   Can you briefly describe what -- how that the


22    well depth of the last four years?


23           A.   Yeah, it's been dropping a little over a foot a


24    year.
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 1           Q.   And that was --


 2                COMMISSIONER PORTA:  Excuse me, dropping, can we


 3    clarify that, going down from 15 to 16?


 4                THE WITNESS:  Yes.


 5                COMMISSIONER PORTA:  Okay.  Thank you.


 6                MR. MARSHALL:  Forgive me, Mr. Porta, but that


 7    was starting at artesian and dropping down to its current


 8    level.


 9                COMMISSIONER PORTA:  Okay.


10           Q.   (BY MR. MARSHALL:)  And the dairy is also -- do


11    you know how the dairy plans to move its wastewater from its


12    storage pond to its fields?


13           A.   Yeah, they are going to move it in a pipe.


14                MS. FAIRBANK:  I object.  He doesn't have


15    personal knowledge moving the water from the pond to the


16    field.


17                MR. MARSHALL:  I can lay some more foundation if


18    you would like.


19                CHAIRMAN GANS:  Yes, I would like.


20           Q.   (BY MR. MARSHALL:)  Have you reviewed the permits


21    and plans for this dairy?


22           A.   Yes, I have.


23           Q.   And are you familiar generally with how they plan


24    to move dairy wastewater and where it's stored, to where it's
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 1    land applied?


 2           A.   Generally speaking, yes, I do.


 3                CHAIRMAN GANS:  Proceed.


 4           Q.   (BY MR. MARSHALL:)  So -- and how are they going


 5    to do that?


 6           A.   They are going to pump it out of the pond and put


 7    it in a pipeline and put it out on a pivot.  I think when


 8    they put their toilets in there, they were required to have a


 9    permit to test those toilet pipes, even though it's gravity


10    flow.


11                MS. ARMSTRONG:  I'm going to object again on


12    relevance.


13                THE WITNESS:  Yes, it's relevant.  If you let me


14    finish, it will be.  They put in a pipeline that's over a


15    mile long.


16                CHAIRMAN GANS:  What were you going to say?


17                MS. ARMSTRONG:  He's offering testimony on when


18    they put their toilets in.  I don't know if there's --


19                CHAIRMAN GANS:  Yeah, there's no grounds for


20    this, John.


21                MR. MARSHALL:  I can just give you an idea of


22    what he wants to testify about.


23                CHAIRMAN GANS:  Proceed.  It better be on target.


24                MR. MARSHALL:  Yeah, we've objected and one of
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 1    the objections in the papers --


 2                CHAIRMAN GANS:  Are you testifying?


 3                MR. MARSHALL:  No, I'm not.  I'm saying why this


 4    is relevant, okay?  So I'm just reviewing what we've already


 5    put forth in our briefs.  So I'm not testifying as to any


 6    fact, all right?  So what one of the points we've argued is


 7    that the pipe --


 8                MS. ARMSTRONG:  I'm going to object to this.  You


 9    know, we're at a point where the line of questioning goes to


10    the witness, not testifying by the authority.


11                CHAIRMAN GANS:  John, I think I don't like where


12    this is going.


13           Q.   (BY MR. MARSHALL:)  Okay.  So let's not talk


14    about the what's happening with the toilets but is there --


15    part of the pipeline that's part of this permit running next


16    to your property line?


17           A.   Yes, there is, and the pipeline, I filed a paper


18    at the hearing in Smith Valley, and then it just disappeared.


19    There's been no response from NDEP on --


20                MS. ARMSTRONG:  I'm going to object that this


21    answer is not responsive to the question that was asked.


22                CHAIRMAN GANS:  It's not, John.


23                MR. MARSHALL:  That's fine.


24           Q.   What was your objection in that paper?
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 1           A.   The objection was it wasn't tested so the


 2    objection was the pipe was presently being investigated by


 3    the State of Nevada.


 4           Q.   So what -- when you say tested, in order to get


 5    the water, the wastewater from the pond up to the --


 6           A.   Pivot.


 7           Q.   Up to the pivot, is it under pressure?


 8           A.   It's under pressure, and it's been -- it's been


 9    put together, buried and if it leaks, there's literally


10    thousands of joints.  Those joints leak.


11                MS. ARMSTRONG:  I'm going to object to this.


12    Does he have personal knowledge that these pipes --


13                CHAIRMAN GANS:  John, I'm confused by this


14    personally, okay?  Are you an expert on this?


15                MR. MARSHALL:  No, he's testifying -- all he's


16    doing is testifying that the -- there was a pipe pressure


17    pipe that --


18                MS. ARMSTRONG:  And I'm going to --


19                MR. JOHNSTON:  I object.  This is characterizing


20    things with no foundation as this is pure speculation.


21                CHAIRMAN GANS:  John, I'm confused.  You jumped


22    in the middle of this, and yet I have no basis whatsoever.


23                MR. MARSHALL:  That's fine.  We briefed it in our


24    papers, and I can address it in our closing argument.
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 1                CHAIRMAN GANS:  Okay.


 2           Q.   (BY MR. MARSHALL:)  So quickly I would like, in


 3    the black binder, we're going to introduce, Exhibit Number


 4    38.  There are a series of photographs.


 5                MS. ARMSTRONG:  We object to that.  We didn't


 6    prior stipulate to that.  There's no context for these


 7    photos.  They are not date stamped.  We don't know what they


 8    are.


 9                CHAIRMAN GANS:  This is not our list.


10                MR. MARSHALL:  Right, right.  So they're not on


11    your list so we're about to establish foundation for what


12    these photos are, and then the objection could be made, and


13    then you can rule on whether or not they are relevant, okay?


14           Q.   Did you take these photos that are --


15           A.   Yes, I did.


16           Q.   Okay.  And can you generally describe what they


17    are?


18           A.   They are photos of a tip loader loading a truck


19    with dirt, and then we watched the dirt be delivered down,


20    about the end of the dairy.


21           Q.   And where -- this was on the dairy property?


22           A.   On the dairy property.


23                MS. ARMSTRONG:  I'm going to object to relevance.


24    I don't know how relevant pictures are of a truck on some
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 1    property are to the issuance of this permit.


 2                MR. MARSHALL:  I think the relevancy if --


 3    usually I can give you an idea of where I'm going, but it


 4    seems to give people pause that I'm talking about what the


 5    purpose of the photograph is before the witness testifies to


 6    it but essentially what these people observed was the --


 7    after the permit was issued.


 8                MS. ARMSTRONG:  I'm going to object to this also.


 9    This is not how the hearing should be moving.  You should be


10    questioning your witness, and he should be answering the


11    questions rather than you testifying.


12                MR. MARSHALL:  Excuse me, you made a relevancy


13    objection.  So either I can establish relevancy to the


14    testimony of the witness, but we keep getting interrupted, or


15    I can give you a general idea of what the topic.


16                CHAIRMAN GANS:  John, I want you to proceed, but


17    right now I see no relevancy.  You're going to have to


18    redevelop this first.


19           Q.   (BY MR. MARSHALL:)  When were these photographs


20    taken?


21           A.   Three weeks ago.


22           Q.   Okay.  And in your mind, what do these


23    photographs show?  Why are they relevant to you?


24           A.   They are relevant to me because it looks like
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 1    they are trying to move dirt from the high point part of the


 2    property which is the south end to the north end which is the


 3    low part of the property.


 4           Q.   And that's where the ponds are?


 5           A.   After we indicated to them that the water level,


 6    according to the soil survey, was six inches to three feet


 7    deep, and they removed -- before that time, they removed


 8    three to four feet of the soil which means that the water


 9    would be running out of the ground on the north end of the


10    property.  It looks like they are trying to fill in the north


11    end of the property as much as they can.


12           Q.   Okay.  That's the relevance of what we're trying


13    to establish with those photographs.


14                CHAIRMAN GANS:  John, one of the other things


15    that I want to be very careful with testimony and exhibits is


16    I just heard him say that they were taken three weeks ago.


17                MR. MARSHALL:  Yes.


18                CHAIRMAN GANS:  NDEP didn't have this.  This is


19    information.  This is -- it's not relevant to us.  We have --


20    we have to stick with what NDEP had in front of them, what


21    they did, and I thought that's what you were going to show


22    us.  This is three weeks ago.


23                MR. MARSHALL:  Okay.  That's -- you can make your


24    -- but I just want to show for example, you've been shown --
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 1    this photograph was not before the -- we can't find it in any


 2    record.  So what we're trying -- each side -- what they're


 3    trying to do is establish to you why the permit is either


 4    valid or invalid, all right, and so if you want to


 5    consistently apply whether or not -- whether or not the


 6    evidence that we're trying to present is to explain to the


 7    Commission why the permit is not adequate, then please apply


 8    that standard even handedly.


 9                So we finished with Exhibit 39, and I believe


10    there is a relevancy objection.


11                MR. JOHNSTON:  I have to make the additional


12    objection there was no foundation.  Mr. Ely just speculated


13    as to what he thought was occurring at the dairy with the


14    movement of some material.  He doesn't know what the material


15    was.  He doesn't know why it was being moved.  It was pure


16    speculation on his part as to what was occurring at the


17    dairy, in addition to being irrelevant.


18                CHAIRMAN GANS:  I agree with the intervenor.


19                MR. MARSHALL:  Okay.  So --


20                CHAIRMAN GANS:  This will not be an exhibit.


21                MR. MARSHALL:  Okay.  So Exhibit Number, excuse


22    me, 39 is, I take it, not admitted into evidence?


23                CHAIRMAN GANS:  That's correct.


24                MS. PRATT:  You were talking about 38.
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 1                MR. MARSHALL:  38.


 2           Q.   I would like you now to turn to Exhibit 40,


 3    excuse me, 39.  We would like the exhibit, introduce


 4    Exhibit 39 and in particular 39D, which is the last


 5    photograph in the -- and, Mr. Ely, did you -- do you


 6    recognize this photograph?


 7           A.   Yeah, this is a picture taken after one of the


 8    last monsoons that came through a week or so ago and this is


 9    the --


10                CHAIRMAN GANS:  Start over, please.  Start over


11    with 39, please.


12                MR. MARSHALL:  39D, please, do you want him to


13    repeat his testimony?


14                CHAIRMAN GANS:  Yes.


15                MS. PRATT:  Counsel, perhaps it would be best to


16    lay a foundation for all of them first and then a specific


17    one.


18                MR. MARSHALL:  Only because he did not take the


19    prior exhibit.  So the only thing he's testifying to is 39D.


20                MS. PRATT:  Okay.


21                CHAIRMAN GANS:  Repeat your testimony, please.


22           Q.   (BY MR. MARSHALL:)  Can you repeat?  What do you


23    recognize the photograph?


24           A.   I took the photograph and it shows the runoff
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 1    running towards the pond.


 2           Q.   And this was taken from where?


 3           A.   This was taken from the dam on the property


 4    directly adjacent to the north end of their property, the


 5    Perrin Dam?


 6           Q.   The west side?


 7           A.   It's on the east side.


 8           Q.   East side, okay?


 9                MS. ARMSTRONG:  And I would like to object to the


10    last one.  This was taken subsequent to the issuance of the


11    permit.  It was not used in the decision.  It was not used in


12    making the decision.  There is no context of what this is.


13                MR. MARSHALL:  If I my respond?


14                CHAIRMAN GANS:  Yes.


15                MR. MARSHALL:  That you'll be hearing testimony


16    and demonstration that the dairy and, hence, NDEP did not


17    submit any evidence or, excuse me, any information regarding


18    the fact that the capacity of the pond and the runoff from


19    outside of the dairy.  And so what these photos demonstrate


20    is, yes, it's a recent rainstorm, but it's demonstrating that


21    water is running onto the property and directly into the --


22    into the pond.  That's what this is being offered for.


23                CHAIRMAN GANS:  I'll allow it.  I will allow it.


24                MR. MARSHALL:  Okay.  Then that's the end of the
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 1    testimony to Exhibit 40 -- excuse me, 39D, and I take it then


 2    is that a ruling that --


 3                CHAIRMAN GANS:  Well, I want to know -- I guess


 4    what I'm asking is so what?


 5                MR. MARSHALL:  I tried to explain so what, and I


 6    think that will become relevant after we go through all of


 7    our testimony, and then I will wrap it all up for you in the


 8    end to explain why the permit does not adequately contain and


 9    protect groundwater, okay?  All this is doing -- this exhibit


10    was just offered to show the pattern of drainage on the


11    dairy.


12                MS. ARMSTRONG:  And I'm going to ask that you


13    defer to the admissibility of this particular one until we


14    get whoever he's talking about testify as to what this


15    picture is and what the purpose is.


16                CHAIRMAN GANS:  I agree, sustained, yes.


17                MR. MARSHALL:  Okay.  So 39D then is?


18                COMMISSIONER PORTA:  Pending.


19                MR. MARSHALL:  Pending, thank you.


20                That's all of the questions I have for you.


21                THE WITNESS:  I have something to say here about


22    what the attorney said.


23                MR. JOHNSTON:  Objection, there's no question to


24    the witness.
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 1                CHAIRMAN GANS:  You can't do that.


 2                MR. MARSHALL:  We're --


 3                THE WITNESS:  Even though she's wrong?


 4                MR. MARSHALL:  What you can do, Mr. Ely, is when


 5    we have the public comment period at the end, you can make a


 6    comment.  Thank you.


 7                THE WITNESS:  Yep.


 8                MS. ARMSTRONG:  Mr. Ely, I think we have some


 9    questions for you.


10                CHAIRMAN GANS:  The State first.


11                          CROSS-EXAMINATION


12    BY MS. ARMSTRONG:


13           Q.   So, Mr. Ely, you indicated you --


14           A.   I'm hard of hearing so you'll have to --


15           Q.   Mr. Ely, you indicated you have lived in Smith


16    Valley for 15 years; is that correct?


17           A.   Roughly 15 years.


18           Q.   And where did you live before that?


19           A.   I lived in Diamond Bar, California.


20           Q.   So you moved straight from California to Smith


21    Valley, Nevada; is that correct?


22           A.   Yes, that is.


23           Q.   When you moved to Smith Valley, were you aware


24    that it's an agricultural area?
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 1           A.   Yes, I was.


 2                MR. MARSHALL:  I'm going to object to this line


 3    of questioning.  I'm not sure what the relevance is, to the


 4    fact that he when and why or whether there was an


 5    agricultural area or not, it's not relevant.  I mean, one of


 6    their primary arguments is is it relevant to his credibility,


 7    to the information that he has presented.  We believe it is.


 8                CHAIRMAN GANS:  Do you want to answer that?


 9                MS. ARMSTRONG:  I do.  I disagree.  Mr. Marshall


10    brought that line of questioning in and it was allowed to


11    talk about him living in an agricultural area and what it's


12    like to live next to a dairy.


13                CHAIRMAN GANS:  Sustained.  Go ahead.


14           Q.   (BY MS. ARMSTRONG:)  To your knowledge, are there


15    other dairies in the area?


16           A.   Yes, I'm aware of other dairies in the area.


17           Q.   Okay.  Did you attend the public hearing held by


18    NDEP on January 7, 2015?


19           A.   Yes, I did.


20           Q.   And did you provide public comment?


21           A.   Yes, I did.


22                MR. MARSHALL:  I'm going to object again.  This


23    is outside any questions I asked him, so it's outside the


24    direct examination.  If she wants to --
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 1                MS. PRATT:  In an administrative proceeding, they


 2    can go outside of the questions asked on direct.


 3                MR. MARSHALL:  Okay.


 4           Q.   (BY MS. ARMSTRONG:)  So I'll proceed.  Did you


 5    say you provided public comment at that --


 6           A.   Yes, ma'am.


 7           Q.   Did you also provide public comment in the form


 8    of written comments?


 9           A.   Yes, ma'am.


10           Q.   Okay.  I'm going to point you to NDEP's Exhibit


11    Number 20, in the big white binder.  This big one,


12    Exhibit 20.  You can hold that however you want.  Will you


13    take a look at that document.  Are you familiar with that


14    document?


15           A.   Yes.


16           Q.   Can you tell me what it is, what the title of it


17    is on the first page?


18                MR. MARSHALL:  I'm going to object again.  This


19    is one of the reasons why there is this general rule in


20    trials about going outside of a cross-examination is that in


21    general, it is our obligation to present the case to you and


22    we do that in a particular way, and what counsel is now


23    trying to do is present her case through this witness.  She's


24    more than welcome to call this witness during their case, but
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 1    this is not cross-examination.  This is presentation of what


 2    she believes her case to be as she stated in her opening


 3    statement.  It is not a cross-examination of this witness


 4    from what he testified to.


 5                So if they want to ask questions about whether he


 6    had the ability to comment, which is one of their points on


 7    the main case, she can do that later, but it shouldn't be


 8    allowed during cross-examination during the presentation of


 9    our case.


10                CHAIRMAN GANS:  I agree.


11                MS. ARMSTRONG:  Okay.  I'll rephrase the


12    question.


13           Q.   We do not have to look at Exhibit 20.  So you had


14    indicated you attended the public hearing held by NDEP?


15           A.   Yes, ma'am.


16           Q.   And you provided public comment?


17           A.   Yes, ma'am.


18           Q.   And did NDEP address your public comments?


19           A.   No, they did not.


20                MR. MARSHALL:  Your Honor --


21                THE WITNESS:  No, they did not.


22                MR. MARSHALL:  This is, again, not relevant to


23    the direct.


24                CHAIRMAN GANS:  You're fine, John.  Sustained.
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 1           Q.   (BY MS. ARMSTRONG:)  Okay.  A couple of more


 2    questions.  Mr. Ely, are you a licensed engineer?


 3           A.   No, but I know which way water runs.


 4           Q.   Okay.  Do you have -- do you have any training


 5    that allows you to review and interpret engineering?


 6           A.   Like I said, I know water runs downhill.  I know


 7    my property is higher than the dairy property.


 8                MS. ARMSTRONG:  I would object that it's


 9    nonresponsive.


10                CHAIRMAN GANS:  Strike.


11                MS. ARMSTRONG:  I have no further questions.


12                MR. JOHNSTON:  Briefly, Mr. Chairman.


13                          CROSS-EXAMINATION


14    BY MR. JOHNSTON:


15           Q.   Mr. Ely, do you have any experience running a


16    dairy?


17           A.   Pardon?


18           Q.   Do you have any experience running a dairy?


19           A.   No, I don't.


20           Q.   Okay.  So when you observe things at the dairy,


21    you have no knowledge as to what the dairy is doing as part


22    of its operations, do you?


23           A.   That's true.


24           Q.   And if this dairy meets all regulatory
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 1    requirements required for our CAFO permit, the permitted


 2    issue here, you're still opposed to the dairy, are you not?


 3                MR. MARSHALL:  I'm going to object.


 4                THE WITNESS:  I oppose the dairy for reasons that


 5    are not in the permit.


 6                MR. MARSHALL:  So my objection is this, before he


 7    answered was that's irrelevant to whether or not an


 8    individual doesn't want a dairy in their backyard.  It is not


 9    relevant to the matters before you today.


10                CHAIRMAN GANS:  That's correct.  I sustain that.


11                MR. JOHNSTON:  I have nothing further,


12    Mr. Chairman.


13                CHAIRMAN GANS:  Okay.  That's it.


14                MR. MARSHALL:  Can the witness be excused?


15                CHAIRMAN GANS:  Yes.  Wait just a moment, please.


16    If the Commission -- if the panel has any questions of


17    Mr. Ely?  No.


18                Now you are completed.  Thank you, Mr. Ely.


19                (Witness excused.)


20                MR. MARSHALL:  Okay.


21                MS. ARMSTRONG:  Can we reserve the right to call


22    him as a rebuttal witness?


23                CHAIRMAN GANS:  That's something I want to make


24    sure that all witnesses understand.  I know it may be


Capitol Reporters







Page 56


 1    inconvenient, but we need all witnesses to stay because we


 2    still have the possibilities of rebuttal and recalling these


 3    witnesses, so I'm asking all witnesses to please stay with


 4    us.


 5                MR. MARSHALL:  We would like to call Kim Gattuso,


 6    please.


 7


 8                            KIM GATTUSO,


 9                called as a witness on behalf of the


10               Appellant having been first duly sworn,


11               was examined and testified as follows:


12


13                         DIRECT EXAMINATION


14    BY MR. MARSHALL:


15           Q.   Can you identify yourself for the record, please,


16    your name and your address?


17           A.   My name is Kim Gattuso.  My address is 105


18    Honeywell Lane in Wellington.


19           Q.   And using, again, our big map from the -- just to


20    give you some idea, can you generally describe where that is


21    and where if you can --


22           A.   If you see these two little dots to the west of


23    the dairy, about 150 feet from my front door is where the


24    animals are located.
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 1           Q.   So that's on the west side?


 2           A.   I am on the west side and across Honeywell Lane


 3    directly.


 4           Q.   Okay.


 5                CHAIRMAN GANS:  Say it again, please.  Say it


 6    again, please.


 7                THE WITNESS:  I am on the west side, directly


 8    across the street from 40 Honeywell Lane, with my front door


 9    being 150 feet roughly from the actual enclosure of the


10    animals.


11                CHAIRMAN GANS:  So that's probably Number 22 or


12    27 square on here?


13                COMMISSIONER PORTA:  Yes.


14                THE WITNESS:  Yes, it's right at the -- at the


15    bottom of 22 and the top of 27.  You can see some little


16    black dots right by the outline there.


17                COMMISSIONER PORTA:  Can you spell your last


18    name.


19                THE WITNESS:  G-a-t-t-u-s-o.


20                COMMISSIONER PORTA:  Thank you.


21           Q.   (BY MR. MARSHALL:)  Ms. Gattuso, can you briefly


22    describe your personal history with that residence, when you


23    moved, when you purchased the house, et cetera?


24           A.   I arrived on my property with a moving van on
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 1    July the 4th, 1995, so I have been there just over 20 years.


 2           Q.   Okay.  And can you -- being that you live right


 3    across from the dairy, can you briefly describe some of the


 4    impacts that have -- you have incurred as a result of the


 5    dairy?


 6           A.   Well, I'm constrained, I believe, by saying much


 7    except that the water issue for me is -- is huge.  My well is


 8    very very close and because I've done so much research on


 9    what these things are and what they do to water, I am -- I am


10    going --


11                MS. FAIRBANK:  Objection, as to going outside the


12    research she has, unless she's an expert to be able to


13    testify as to that resource.


14                THE WITNESS:  I'll retract.


15                MR. MARSHALL:  No, all she's doing is testifying


16    to her fears and concerns.  We're not saying she's an expert.


17    She's just testifying as to in her mind what are the impacts


18    to her.  We're not offering it as expert testimony, and so


19    it's just she's articulating her fear about water quality and


20    the fact that her wells and river near the dairy.


21                CHAIRMAN GANS:  Denied.  Go ahead.


22           Q.   (BY MR. MARSHALL:)  Okay.  And now I think you


23    heard -- did you hear the testimony of Mr. Ely?


24           A.   Yes.
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 1           Q.   And would you say that the impacts he described


 2    are generally you have suffered those same?


 3           A.   There are some of the shared impacts, yes, they


 4    are.


 5           Q.   And were there any different that you


 6    particularly wanted to add?


 7           A.   Yes, I have had at this time so far and I do have


 8    a dash cam on my car.  Now whenever I have to leave my


 9    driveway or come back into it, I'm recording everything and


10    it is time and date stamped.


11                THE REPORTER:  It is what?


12                THE WITNESS:  Time and date stamped.


13                MS. FAIRBANK:  Objection to relevance.


14                CHAIRMAN GANS:  John, what's the relevancy here?


15           Q.   (BY MR. MARSHALL:)  Can you -- I would like to


16    turn now to Exhibit 39, so black binder, 39 and Exhibits 39A,


17    B and C.  Can you look through those photographs, please, and


18    tell me if you recognize those, the first three.


19           A.   The first three I took those photos.


20           Q.   And where?


21           A.   On July the 5th of this year, after 6:00 p.m.,


22    and the reason that I know this is because I have been on the


23    fire department as a firefighter and EMT for 20 years.  We


24    were paged out to a property to the east, and we had been
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 1    having a severe thunderstorm with heavy rainfall which washed


 2    out other roads in -- in the general area with mudslides, et


 3    cetera, et cetera.


 4           Q.   Can you in particular look at 39C?


 5           A.   Yes.


 6           Q.   Can you describe what that picture shows, please?


 7           A.   That picture was taken from the northeast end by


 8    the Peter's residence at an access road, and I was very


 9    careful not to go onto the property, I might add.  This is


10    during the rainstorm, and it shows the water that is pooling,


11    and I'm not sure that it showed it particularly but the water


12    is flowing from the south to the north.


13                MS. FAIRBANK:  We would object on the basis that


14    this is a subsequent photograph with respect to storm water


15    which is not necessarily pertinent to the specific permit as


16    issued.  There's been no foundation established as to how


17    this particular photograph demonstrates any violation of the


18    permit or any other type of issue with respect to the actual


19    issuance of the permit.  And so on the basis that I don't


20    believe that it's relevant, and I believe that it's going far


21    beyond the scope of admissible evidence in this particular


22    matter, particularly with the testimony as to non admitted


23    photographs.


24                MR. MARSHALL:  So I think this one should be
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 1    treated just like you did the other ones, we will get to.  I


 2    mean, these are photographs showing water flowing from off


 3    the property onto the property during a rainstorm, heavy


 4    rainstorm event.  You can -- we will describe to you the


 5    contents of the permit that established --


 6                MS. FAIRBANK:  Counsel is perfectly --


 7                MR. MARSHALL:  If I can make my response.


 8                MS. FAIRBANK:  He's testifying.


 9                MR. MARSHALL:  That that is relevant to the


10    adequacy of the storm water systems that were combined with


11    the wastewater systems in this permit, and so that's one of


12    the crux issue.


13                So if you want to -- as with Exhibit 39D, the


14    last photograph showing the same things, that if you want to


15    withhold judgment on whether or not we can establish the


16    actual flow of water from an actual event, that's fine with


17    us, but all she's doing is testifying as to what the


18    photograph shows, when it was taken and by whom, to lay a


19    foundation on just the facts of that photograph.


20                MS. FAIRBANK:  And to the extent that counsel is


21    testifying, I would move to strike his testimony.  He is


22    welcome to go ahead and introduce that evidence through a


23    subsequent witness.


24                CHAIRMAN GANS:  Okay.  So we'll put this down as
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 1    pending, just like we did on 39D.  This is 39A, B, C.


 2                MR. MARSHALL:  Correct.


 3                CHAIRMAN GANS:  And it's pending.


 4                MR. MARSHALL:  Thank you.  That's all of the


 5    questions I have for Ms. Gattuso.


 6                CHAIRMAN GANS:  The State, any cross?


 7                MS. FAIRBANK:  Yes.


 8                          CROSS-EXAMINATION


 9    BY MS. FAIRBANK:


10           Q.   And was it Ms. Gattuso?


11           A.   Yes.


12           Q.   And prior to moving to Smith Valley, where was


13    your residence?


14           A.   My residence was in Ridge Crest, California.


15    However, that was not my state of record.


16           Q.   And moving to Smith Valley, did you recognize


17    that that was an agricultural area?


18                MR. MARSHALL:  I'm going to object again, same


19    basis as to the questions to Mr. Ely, as to whether or not


20    their motivation to come or what they recognize Smith Valley


21    to be at that point is irrelevant to the testimony that was


22    offered here on direct examination.


23                CHAIRMAN GANS:  I'm going to deny it.  Continue.


24           Q.   (BY MS. FAIRBANK:)  Go ahead and answer the
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 1    question, please.


 2           A.   Coming from a somewhat agricultural area, I


 3    understood what agricultural is.  I do not consider this


 4    dairy to be an agricultural operation.


 5                MS. FAIRBANK:  I'm going to move to strike.


 6    Thank you.  No further questions.


 7                CHAIRMAN GANS:  Intervenor?


 8                MR. JOHNSTON:  Thank you, Mr. Chairman.


 9                          CROSS-EXAMINATION


10    BY MR. JOHNSTON:


11           Q.   Ms. Gattuso, you have a domestic well at your


12    property; is that correct?


13           A.   I do.


14           Q.   Was it there when you moved?


15           A.   It was.


16           Q.   How deep is it?


17           A.   I don't remember how deep my well is.


18           Q.   When was the last time you tested the quality of


19    the water in that well?


20           A.   I tested the quality of that water in that well


21    approximately three months ago.


22           Q.   And prior to that?


23           A.   Prior to that was approximately right -- the well


24    testing that we did when purchasing the property.
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 1           Q.   So you had the property for approximately


 2    20 years from the time you purchased it until three months


 3    ago and you never tested the quality of your well water?


 4           A.   I had no reason to think there was an issue.


 5           Q.   I appreciate that, but the answer to my question


 6    is, no, you did not?


 7           A.   I did not.


 8                MR. JOHNSTON:  I have nothing further,


 9    Mr. Chairman.


10                CHAIRMAN GANS:  Commissioners?


11                             EXAMINATION


12    BY COMMISSIONER PORTA:


13           Q.   Just one question.  Do you know -- Mr. Ely


14    testified about the depth of his well.  Do you know the depth


15    of your well water?


16           A.   Approximately 200 feet.


17           Q.   I mean the water level?


18           A.   At this time no.


19           Q.   Okay.


20           A.   I have not had that tested yet.


21           Q.   All right.  Thank you.


22           A.   I do have the level in 1995, however, and that


23    was at seven feet below grade.


24           Q.   Thank you.
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 1                CHAIRMAN GANS:  Mark?


 2                             EXAMINATION


 3    BY COMMISSIONER TURNER:


 4           Q.   Do you now own or have you ever owned livestock


 5    and kept them on your property?


 6           A.   I do.


 7           Q.   And how many head of livestock?


 8           A.   I have three head.


 9           Q.   Horses?


10           A.   Yes.


11           Q.   Thank you.


12                CHAIRMAN GANS:  Okay.  Mr. Marshall?


13                MR. MARSHALL:  Can the witness be excused?


14                CHAIRMAN GANS:  Pardon?


15                MR. MARSHALL:  Can the witness be excused?


16                CHAIRMAN GANS:  Yes, please.


17                (Witness excused.)


18                MR. MARSHALL:  We would like now to call Marshall


19    Todd.


20


21                           MARSHALL TODD,


22                called as a witness on behalf of the


23               Appellant having been first duly sworn,


24               was examined and testified as follows:
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 1                         DIRECT EXAMINATION


 2    BY MR. MARSHALL:


 3           Q.   Can you please state your name for the record and


 4    your address?


 5           A.   Marshall Todd, 25 Linda Way, Wellington.


 6           Q.   Okay.  And, again, using our long exhibit here,


 7    can you identify just your approximate house location


 8    vis-a-vis the dairy?


 9           A.   I believe I'm in 26.  I'm directly -- I'm on the


10    south side of Linda Way, directly across from the Elys, not


11    directly across, just slightly east.


12           Q.   And how far away from the dairy are you?


13           A.   Approximately -- from the dairy property, it's


14    approximately 600 feet from the actual milking barn and that


15    sort of thing.  It's a little further than that.


16           Q.   Now, you heard -- were you here to hear the


17    testimony of Frank Ely and Kim Gattuso?


18           A.   I was.


19           Q.   And did you hear their testimony how the dairy


20    impacted them?


21           A.   I did.


22           Q.   And in general, are those -- would you say those


23    are the same impacts to you?


24           A.   They are.
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 1           Q.   And was there anything else you wanted to add


 2    about how the dairy might specifically impact you and your


 3    location?


 4           A.   Well, they covered it.  I mean, it's -- you know,


 5    the noise and the noise, the odors, the blowing dust, the


 6    lights.


 7           Q.   Okay.  Now, were you aware of the dairy's


 8    application to NDEP?


 9           A.   I was.


10           Q.   And did you attempt to view the files at NDEP?


11           A.   I did.


12           Q.   And can you briefly describe your experience at


13    NDEP trying to view the application file for the Smith Valley


14    Dairy?


15           A.   I went to NDEP on two separate occasions, and I


16    met with Vicky Reid.  She was very cordial.  She was --


17    explained what was going on.  But as far as seeing the


18    permit, I was told that it wasn't done yet and that when it


19    was completed, we would have an opportunity to look at it and


20    comment on it.


21           Q.   Did you also ask to see the file, the supporting


22    documents?


23           A.   I did.


24           Q.   Were you allowed to see those?
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 1           A.   No, I was told that they weren't done with it


 2    yet, and I would get a chance to look at it when -- when the


 3    comment period was open.  Not being familiar with Nevada law,


 4    I didn't know I could have thrown a fit and looked at it, but


 5    I didn't know that and so I didn't.


 6           Q.   Thank you very much.


 7                That's all of the questions we have for Mr. Todd.


 8                CHAIRMAN GANS:  The State?


 9                MS. ARMSTRONG:  Yes.


10                          CROSS-EXAMINATION


11    BY MS. ARMSTRONG:


12           Q.   Mr. Todd, how long have you lived in Smith


13    Valley?


14           A.   Two years and eight months.


15           Q.   And where did you move from?


16           A.   Reno.


17           Q.   And when you moved to Smith Valley, were you


18    aware that it was an agricultural?


19           A.   I was.


20           Q.   And you testified that you went to the public


21    comment or the public hearing that NDEP held in Smith Valley?


22           A.   I did.


23           Q.   And did you provide --


24           A.   I did.
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 1           Q.   -- public comment?


 2                MR. MARSHALL:  Let her finish the question.


 3           A.   Oh, I'm sorry.  I did.


 4                MS. ARMSTRONG:  What did you say, Mr. Marshall?


 5                MR. MARSHALL:  I said -- I asked him to let you


 6    finish your question.


 7                MS. ARMSTRONG:  Oh, got you.


 8                MR. MARSHALL:  Before he answered.


 9           Q.   (BY MS. ARMSTRONG:)  So I am going to refer you


10    to Exhibit Number 20 in that white binder.  Take a minute to


11    look at that.  Are you on Exhibit 20?


12           A.   Yes, I'm familiar with this document.  I have it


13    at home.


14           Q.   Okay.  And what is the name of it on the top?


15    What does it say?


16           A.   It says responses to comments received during the


17    public hearing, January 7, 2015.  Comments received via hand


18    delivered mail and e-mail during public comment.


19           Q.   I think you're on the wrong page, the first page.


20           A.   The first page, okay.  Notice of the saving


21    groundwater pollution control permit?


22           Q.   Okay.  And if I can direct you -- if I can direct


23    you to page two, it appears that you had commented during the


24    public comment regarding the concern for the construction
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 1    prior to work permit; is that correct?


 2           A.   That's correct.


 3           Q.   And then below that, did NDEP respond to you?


 4           A.   I'm sorry?


 5           Q.   Right below that, it talks about NDEP -- it says


 6    that NDEP responded to you.


 7           A.   Oh, their response, okay.


 8                MR. MARSHALL:  I'm going to object.  I'm not


 9    certain what she's asking.  It's clear from the document that


10    NDEP responded.  I'm not certain what the question.


11                MS. ARMSTRONG:  I think the question is did NDEP


12    respond to your concern?


13                MR. MARSHALL:  So, again, if the question -- it's


14    not -- this witness on our direct examination did not testify


15    as to whether or not he felt the adequacy or NDEP's response


16    was adequate to this comment that he made.  We're not raising


17    that.  Mr. Ely is not raising that -- did not raise that in


18    his direct examination nor did the question whether or not


19    the response is adequate or not is a question of law because


20    you look at the comment and you look at the response, his


21    opinion about that is not relevant to that inquiry.


22                CHAIRMAN GANS:  Sustained.


23           Q.   (BY MS. ARMSTRONG:)  Okay.  So you did say that


24    NDEP responded to your concern?
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 1                MR. MARSHALL:  I'm going to object.  That's my


 2    same objection to that same question.


 3                MS. ARMSTRONG:  I'll move on.


 4           Q.   If you can go to page three, number three, it


 5    indicates that you had comment regarding inaccurate and


 6    incomplete information and insufficient access to the public


 7    file; is that correct?


 8           A.   Correct.


 9           Q.   Okay.  And did NDEP provide a response to that?


10           A.   They did.


11           Q.   And what was the response?


12           A.   The response was after request by representative


13    -- is that what you're talking about?


14           Q.   Yeah.


15           A.   Okay.  Save Our Smith Valley request for copy of


16    the permit filed, a request or arrange with an outside


17    service to copy the file.


18                MR. MARSHALL:  Just slow down you're reading so


19    the court reporter can follow.


20                THE WITNESS:  Oh, I'm sorry.  Some double sided


21    pages, not properly copied by the company.


22           Q.   (BY MS. ARMSTRONG:)  Did you ultimately receive


23    the documents that you had requested?


24           A.   We ultimately received the documents.
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 1           Q.   Okay.  No further questions.


 2                CHAIRMAN GANS:  Intervenor?


 3                          CROSS-EXAMINATION


 4    BY MR. JOHNSTON:


 5           Q.   Mr. Todd, you just testified that you ultimately


 6    did receive the documents you requested.  Just for


 7    clarification, you received those documents during the public


 8    comment period; is that correct?


 9           A.   It was during the delayed period after the


10    public -- yeah, during the period set aside for public


11    comment.


12           Q.   Right, and that's my question is all of the


13    information you requested with respect to this permit file


14    was provided to you during the public comment period,


15    correct?


16           A.   We actually got an extension because we didn't


17    have it all.


18           Q.   I appreciate that but that goes -- but what I'm


19    saying is before the public comment period closed, you had


20    all of the information you requested; is that right?


21           A.   Yes, sir.


22           Q.   And so when you testified previously about not


23    being provided the file for the permit, that was even before


24    the public comment period opened; is that right?
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 1           A.   No, sir, you're confused.  What I testified to


 2    was when I went into NDEP --


 3           Q.   Yes.


 4           A.   -- during the process of the -- of the permit


 5    application that I was not allowed to see the file.


 6           Q.   But there is a specific public comment period and


 7    that public comment period opened in December 2014.  Your


 8    visits to NDEP predated that public comment period, right?


 9           A.   That's correct.


10           Q.   And you couldn't see the permit at that point in


11    time because it hadn't been issued and wasn't issued until


12    March of 2015, right?


13           A.   I wasn't asking to see the permit.  I was asking


14    to see the progress being made on the permit.


15           Q.   I thought I understood your direct testimony that


16    you requested to see the permit, then you requested to see


17    the file.  If I misunderstood your testimony, I apologize,


18    but I think you clarified it for me that you did receive the


19    entire permit file prior to close of the public comment


20    period.


21           A.   We did.


22           Q.   Thank you.  Nothing further.


23                CHAIRMAN GANS:  Commissioners?


24
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 1                             EXAMINATION


 2    BY COMMISSIONER TURNER:


 3           Q.   Sir, do you keep animals on your property?


 4           A.   I have from time to time.  I don't have any there


 5    currently.  I've had as many as six horses on the property.


 6           Q.   Do you share a common boundary with the dairy?


 7           A.   I do not.


 8           Q.   Are you separate?


 9           A.   I do not.  There is one lot between me and the


10    dairy's boundary.


11           Q.   And how do you dispose of the waste from the


12    animals that you kept on your property?


13           A.   I usually -- I have a pit and I burn it once or


14    twice a year.


15           Q.   Thank you.


16                MR. MARSHALL:  I have one question on redirect.


17                CHAIRMAN GANS:  Redirect?


18                        REDIRECT EXAMINATION


19    BY MR. MARSHALL:


20           Q.   Mr. Todd, did you receive the documents before or


21    after the dairy was constructed?


22           A.   After.


23           Q.   Thank you.  I have no other questions.


24                CHAIRMAN GANS:  Witness is excused?
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 1                MR. MARSHALL:  Yes.


 2                THE WITNESS:  Thank you.


 3                (Witness excused.)


 4                MR. MARSHALL:  Okay.  We would like to call Kathy


 5    J. Martin.


 6


 7                          KATHY J. MARTIN,


 8                called as a witness on behalf of the


 9               Appellant having been first duly sworn,


10               was examined and testified as follows:


11


12                MR. MARSHALL:  We're probably going to need about


13    an hour and a half.


14                CHAIRMAN GANS:  That's fine with me.  Are you


15    ready for a break now?


16                MR. MARSHALL:  I'm just -- if you think it's


17    appropriate now.  We've been going for an hour and a half.


18                CHAIRMAN GANS:  Okay.  Gentlemen, are you ready


19    for a break?


20                We'll take a break now.


21                MR. MARSHALL:  Okay.


22                CHAIRMAN GANS:  How much time do you need?


23                MR. MARSHALL:  Ten minutes.


24                CHAIRMAN GANS:  Ten minutes is great.  We'll
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 1    reconvene at a quarter until 11:00.


 2                (Whereupon, a brief recess was taken.)


 3                CHAIRMAN GANS:  We'll reconvene.  It is 20


 4    minutes -- excuse me, ten minutes to 11:00.  I think, Mr.


 5    Marshall, you just called the witness, and the witness has


 6    been sworn or not?


 7                THE REPORTER:  She has been sworn.


 8                CHAIRMAN GANS:  Okay.


 9                         DIRECT EXAMINATION


10    BY MR. MARSHALL:


11           Q.   Ms. Martin, can you give your name full name for


12    the record and where you live.


13           A.   Sure, my name is Kathy with a K Jean Martin, and


14    I live at 3122 Tall Oaks Circle, Norman, Oklahoma.


15           Q.   And for the Commissioners' benefit, we're going


16    to be working first with our Exhibit 36, which I would like


17    to introduce, which is Ms. Martin's CV and testimony record?


18                CHAIRMAN GANS:  Has that been stipulated?


19                MS. FAIRBANK:  No, it has not been stipulated.


20                CHAIRMAN GANS:  Okay.


21                MR. MARSHALL:  Ms. Martin, can you please look at


22    this document and tell me whether you recognize it and if you


23    prepared it?


24           A.   Yes, I recognize the document and, yes, I
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 1    prepared it.


 2           Q.   Okay.  Can you generally describe your


 3    educational background, please.


 4           A.   Sure.  I have a bachelor's degree in petroleum


 5    engineering from the University of Oklahoma, and then I


 6    continued on and got a master's degree in civil engineering


 7    also from University of Oklahoma, and then I have 50 hours of


 8    graduate course work beyond my masters degree in civil


 9    engineering and chemical engineering course work.


10           Q.   And have you also taken continuing education


11    classes?


12           A.   I took continuing education classes as a part of


13    my tenure with the Oklahoma Water Resources Board and the


14    department of environmental quality, and I also do continuing


15    education as a part of my professional engineering licensing


16    requirements.


17           Q.   Can you describe your work experience, please?


18           A.   Sure.  I started out at a grad school or in grad


19    school, I started working for the Oklahoma Water Resources


20    Board which at the time was responsible for permitting NPDES


21    permits and state non discharge permits for the State of


22    Oklahoma, and I was hired in the water quality division as a


23    permanent engineer.


24                While I was in graduate school, they paid me to
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 1    research liners, clay liners, surface impoundment


 2    construction, pollutant in groundwater in anticipation of


 3    hiring me to draft the rules and regulations for the State of


 4    Oklahoma for non discharging permits, which I did.


 5                And once I was working full time, my other


 6    responsibilities in Oklahoma were to be the project officer


 7    of the Tar Creek Superfund site which is the Superfund site


 8    in the nation, the largest lead and zinc mine in the U.S.,


 9    and I was in charge of a 50-square-mile groundwater


10    monitoring program that the USGS did for us under contract.


11                And I was also responsible for drafting the rules


12    and regulations for surface impoundment and land application


13    of industrial wastewater, which I did with a rule committee


14    and those were presented to the state legislature and made


15    into law.


16                After that, then I was in charge of writing all


17    of the non discharging permits for Oklahoma for industrial


18    wastewater, and I was put in charge of closing out any


19    industrial impoundments that either were causing pollution or


20    the company wanted to close out the impoundments.  So I was


21    in charge of a little over one dozen major closure which


22    would be looking at groundwater pollution and looking at


23    whether or not the waste needed to be excavated and removed,


24    if they could put a plastic cap or whatever of that nature.
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 1           Q.   Can I just intervene.  You said non discharge


 2    permits.  Can you please maybe provide a little more


 3    explanation for the Commission members what you meant by non


 4    discharge permit?


 5           A.   Sure.  In the State of Oklahoma, you would have


 6    discharge permits for industrial wastewater, municipal


 7    wastewater, et cetera.  At the time, I worked with the water


 8    board.  They had the authority to -- it was 30 engineers.


 9    They had the authority to write permits specifically for non


10    hazardous industrial wastewater.  The remainder of


11    environmental permitting at that time was done at the


12    department of health.


13                And so when I worked there from 1989 to '93, that


14    was the purview of the water resources board.  And from '93


15    to '96, I just wanted to continue that thought, the


16    legislature created the department of environmental quality,


17    and they merged 600 people from the health department and 30


18    people from the water board to become the environmental


19    permitting division for RECRA, clean air, water, all of that.


20                But at the water board, we were in charge of


21    industrial wastewater, discharging and non discharging


22    facilities.  So in Oklahoma if you could not meet your


23    effluent limitations on an NPDES permit, as an industry, you


24    are required to build an impoundment and have alternative
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 1    methods of disposal of your wastewater, either by


 2    evaporation, probably pretreatment into a sanitary sewer


 3    works or land application.


 4                So I was in charge of very specifically the


 5    facilities that could not meet a discharge permit


 6    requirement, that did not go to sanitary sewer so they were


 7    solely handling their waste on site and disposing of it by


 8    evaporation or land application.


 9           Q.   And after your permitting experience, issuing,


10    writing and drafting rules and regulations, what came next


11    for you?


12           A.   Again, back in 1996, when the state legislature


13    created the department of environmental quality, I


14    transferred over to the customer assistance program which was


15    the first one of its kind in its nation, and that was to


16    provide a one stop shopping group of people that answered the


17    questions about all types of environmental permits in the


18    State of Oklahoma, and I helped with my other colleagues, we


19    helped craft the methodology of doing that, everything from


20    creating permit assistance teams to compliance assistance


21    teams, and I was the go to person for the first call into our


22    offices to determine, you know, if they needed permit


23    assistance or compliance assistance.


24                During my tenure there, I was trained in -- at
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 1    the water board, I was trained in NPDES program to permit


 2    writers course.  But once I was in the department of


 3    environmental quality, I was trained in the Clean Air Act


 4    because they were getting ready, this is right during the


 5    1990 amendments and some implementation of some new


 6    requirements under the Clean Air Act.  So I was trained under


 7    Title Five permit writing for clean air and numerous training


 8    through the University of Texas, Arlington on air pollution


 9    control equipment, et cetera for air.


10                And then I was put in charge of the small


11    business assistance program related to implementation of the


12    hazardous air pollutants, also called the HAP portion of the


13    1990 amendments.  And also during that tenure, I would --


14    would work with any business that wanted to locate in


15    Oklahoma to help them understand all of the permits that they


16    would need, environmental permits, be RECRA, air, water.  I


17    helped them put together a timeline based on the public


18    notice requirements, the minimum, maximum amount of time that


19    the agency had to write those permits and any public notice


20    or appeal timeframes so that to help them plan how to get a


21    permit in the State of Oklahoma, and I did that for three


22    years.


23           Q.   And after that?


24           A.   After that, I went out on my own as an
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 1    environmental consultant and started out working with the


 2    Metal Casting and Foundry Industry in Oklahoma, helping them


 3    with their toxic air permits, basically doing a determination


 4    on whether or not they qualified for a state miner permit or


 5    under the state air regs or if they qualified under the


 6    federal law to get an air permit for toxic, and I did some


 7    inventories for storage of hazardous materials on site.


 8                And then about May of 1997, I worked on my first


 9    concentrate animal feeding operation permit.


10           Q.   And?


11           A.   I've been working on those ever since for


12    18 years, and I have been basically doing a third party


13    engineering evaluation of the permit application as it's


14    submitted to the state, comparing the materials to the


15    requirements of that particular state's regulations and any


16    particular best management practices that are implied in


17    those regulations and coming up with a list of technical and


18    regulatory deficiencies in anticipation of an appeal of a


19    permit, and so I have done that for 18 years in 21 different


20    states, so I'm fairly familiar with the industry and the


21    permitting processes.


22           Q.   It says here you've performed about technical and


23    regular review of approximately 150 CAFO applications, is


24    that accurate?
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 1           A.   I quit counting at 150.  I think it's probably


 2    over 200 now.


 3           Q.   And are you a licensed engineer?


 4           A.   I'm a licensed professional engineer in civil


 5    engineering in Oklahoma and in New Mexico.


 6           Q.   And are you current -- are those -- are you


 7    current in your education and licensing requirements?


 8           A.   I am current in my continuing ed and licensing,


 9    yes.


10           Q.   Have you had prior experience testifying as an


11    expert witness?


12           A.   Yes, I have.


13           Q.   And can you give -- we're now looking at pages


14    one, two and three, the last three pages of Exhibit 36, and


15    can you just give us a general overview of, not going through


16    each one, but your experience providing expert testimony in a


17    variety of different contexts?


18           A.   Basically, this document provides any time I did


19    sworn testimony, so also includes depositions.  It does not


20    include any public comment at a public meeting which unless


21    there was sworn testimony with cross-examination, but it's


22    mostly administrative hearings like we're having today and


23    anything in a higher level of court.


24           Q.   Go ahead.


Capitol Reporters







Page 84


 1           A.   That's it.


 2           Q.   And in these proceedings, were you ever admitted


 3    as an expert witness?


 4           A.   In every one of these proceedings, I was admitted


 5    as an expert witness.


 6           Q.   And as to --


 7           A.   Except at depositions, I don't believe that's


 8    part of the qualification.


 9           Q.   And as to what you were admitted to testify as an


10    expert upon, can you just give a general description of those


11    types of testimony and what -- what these government and


12    courts accepted you as an expert?


13           A.   Correct, the vast majority of these are permit


14    appeal hearings, so I was accepted as an expert in civil


15    engineering and groundwater.  The vast majority of these were


16    related to groundwater.


17                The facilities in Kentucky and Chancery Court, I


18    was accepted as an expert in air quality related to CAFO's.


19                Recently in Pennsylvania, I testified on a Frac


20    tank flow back tank farm under the of publishment


21    Pennsylvania and I was accepted as an expert in civil


22    engineering related to waste management and then, of course,


23    working on civil rule makings, especially in New Mexico, and


24    there I was accepted as an expert in civil engineering.
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 1           Q.   And have you reviewed the application and permit


 2    for the Smith Valley Dairy?


 3           A.   Yes, I have.


 4           Q.   And are the issues raised in those application


 5    and permit generally the same that for which you were


 6    admitted as an expert witness?


 7           A.   Yes.


 8                MR. MARSHALL:  I would move that the Commission


 9    accept Ms. Martin as an expert witness in CAFO design and


10    permitting regulation.


11                MS. FAIRBANK:  Commissioner, we --


12                CHAIRMAN GANS:  State comment?


13                MS. FAIRBANK:  I would like to go ahead and ask


14    permission to voir dire the witness for purpose of her expert


15    qualifications and criteria in this particular matter.


16                CHAIRMAN GANS:  Okay.


17                        VOIR DIRE EXAMINATION


18    BY MS. FAIRBANK:


19           Q.   Ms. Martin, you're not a licensed engineer in the


20    State of Nevada; is that correct?


21           A.   Correct.


22           Q.   Is this your first venture of providing testimony


23    in Nevada?


24           A.   Yes.
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 1           Q.   And you never conducted a physical site


 2    inspection of the Smith Valley Dairy other than observations


 3    made from beyond the physical boundaries of the dairies?


 4           A.   I was never allowed on the property, if that's to


 5    answer your question, but I did do an inspection in January


 6    of 2015, right before the public hearing, and observed the


 7    construction of the plastic line lagoons.


 8           Q.   But you were not physically present on the


 9    property at that time?


10           A.   Correct, I was right over the fence line on the


11    east side.


12           Q.   So you were not physically present on the


13    property?


14           A.   I believe I answered that.  Yes, I was not


15    physically on the property.


16           Q.   And you never personally performed any soil


17    samples or other types of soil groundwater testing there,


18    other evaluation of the geological conditions of the Smith


19    Valley Dairy site?


20           A.   No, I did not.


21           Q.   And your evaluation of the permit application was


22    based upon generalizations as submitted in the draft


23    application?


24           A.   Can you repeat that question, again?
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 1           Q.   Your review and evaluation of the permit


 2    application was based upon generalizations contained within


 3    the draft application as submitted, not the final permit?


 4           A.   I'll answer what I looked at to come to my


 5    conclusions and testimony today.  I looked at all of the


 6    supporting documentation that the dairy provided to the state


 7    prior to and after the issuance of the permit.  Plus, I also


 8    looked at the permit in its draft form and in its final form


 9    after public comment.  I believe it's dated March 20, 2015.


10    And recently we did another FOIA request of the public file,


11    and I've looked at information that was in addition to that


12    up to early July of 2015.


13           Q.   And did you prepare a report dated January 9th,


14    2015, or written comments dated January 9th, 2015, with


15    respect to your review of the draft application in draft


16    permit for the Smith valley Dairy?


17           A.   Yes.


18                MR. MARSHALL:  I'm going to object.  It's


19    mischaracterization.  There's not -- as I understand, there's


20    not a draft application.  It's an application, maybe draft


21    permit.  There's an application, unless there's some


22    testimony as to --


23                MS. FAIRBANK:  I'll rephrase it in a different


24    manner.
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 1           Q.   On January 9, 2015, did you provide written


 2    comment regarding the Smith Valley Dairy permit application?


 3           A.   Yes, I did.


 4           Q.   And that was based upon those documents and


 5    records available at that time that you submitted these


 6    written comments; is that correct?


 7           A.   I believe my comments -- do you have the document


 8    in front of you?


 9           Q.   If you'll refer to Exhibit 26 in Appellant's --


10                MR. MARSHALL:  So the black binder, Exhibit 26.


11                CHAIRMAN GANS:  That has not been stipulated?


12                MR. MARSHALL:  It has been.


13                MS. FAIRBANK:  It has not been.


14                MR. MARSHALL:  Forgive me.  Wrong binder.


15           Q.   (BY MS. FAIRBANK:)  Are you familiar with the


16    document that's been marked in Appellant's Exhibit 26?


17           A.   Yes.


18           Q.   Is that something you prepared?


19           A.   Yes, it is.


20           Q.   And what is the date of this document?


21           A.   The date is in the footer, January 9th, 2015.


22           Q.   And have you prepared any other written comments


23    or evaluation or reporting of your findings of the Smith


24    Valley Dairy application and permit issued by Nevada
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 1    Department of Environmental Protection?


 2           A.   Other than communication with counsel, I have not


 3    done any other public expert report.


 4           Q.   And so any written comments or evaluation


 5    prepared by you that the last was January 9, 2015, document;


 6    is that correct?


 7           A.   You're asking me a question.  Can you repeat it


 8    one more time?  You're looking down when you start, and I


 9    also have a little hearing problem.


10           Q.   Certainly.  So this January 9, 2015, written


11    comments, that is the last written documentation submitted to


12    department of environmental protection with respect to your


13    review of the permit application and the draft permit?


14           A.   Yes.


15           Q.   Okay.  Now, in the document marked as Exhibit 26,


16    I would like to refer you to page eight of your written


17    comments.  Under subsection or under section six, on that


18    first sentence, you make some assumptions regarding certain


19    calculations; is that correct?


20           A.   Yes.


21           Q.   And --


22           A.   I believe that is from the state's limit of 500


23    gallon volume of allowable seepage from the impoundments.


24           Q.   Is that for -- but those are certain assumptions,
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 1    not specifically based upon the Smith valley site; is that


 2    correct?


 3           A.   No, it's to be based on the Smith Valley site.


 4           Q.   But is that based upon the actual construction


 5    and permitted -- are these assumptions made as set forth in


 6    the January 9, 2015, document based upon the actual permit


 7    issued to Smith Valley Dairy?


 8           A.   I believe so, on draft language.


 9           Q.   Do you have that -- that's based upon the draft


10    language?


11           A.   It would be on the draft language.


12           Q.   But not the actual permit that was written?


13           A.   It could not.  It could not because the final


14    permit was finalized in March, and my comments are in


15    January.


16           Q.   Okay.


17           A.   I'm sorry, I misunderstood your question, but now


18    I get it, and I can clearly answer.


19           Q.   And then on the next page, on page nine, when


20    you're going through some of those certain calculations and


21    you are addressing the soil and sand with porosity, those are


22    based upon assumptions as well; is that correct?


23           A.   The assumptions on this would be towards the


24    bottom of page nine, looking at the volume of an aquifer that
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 1    would be contaminated based on the seepage volume that I


 2    calculated earlier so back calculating how much freshwater


 3    would be polluted.


 4           Q.   And those --


 5           A.   The assumption of 30 percent porosity per sand is


 6    a standard value used by engineers and geologists.


 7           Q.   But, again, that's an assumption based upon


 8    generalizations, not the specific Smith Valley site; is that


 9    correct?


10           A.   It would be based on general porosity of sand,


11    correct.  There's not a measurement of Smith Valley sand.


12           Q.   And your -- these assumptions as set forth in


13    your written comments is --


14                MS. PRATT:  Sorry.  So we're going to have video


15    conferencing available.  It's going to be on the fourth


16    floor, Great Basin room and Missy is going to take anyone


17    that would like to go upstairs to the overflow room so you


18    can sit and hear, and they are going to have to come in and


19    finish hooking these up.  We need to pause for a minute.


20                MR. MARSHALL:  Shall we pause?


21                MS. PRATT:  Brief moment.


22                MS. GOWER:  Couple of minutes of technical


23    logistics.  The room is going to be available tomorrow as


24    well.
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 1                MS. PRATT:  Okay.  So they are now upstairs.  We


 2    can't see them, but they can see us right now.  So we can go


 3    forward but to the people in the room, at the public comment


 4    period, if we get to that today, you will need to come back


 5    down here because I'm talking to the person in the air, so,


 6    okay.


 7                CHAIRMAN GANS:  Okay.  John, you can continue.


 8                MR. MARSHALL:  I think you were in the middle.


 9                CHAIRMAN GANS:  Not done yet?


10                MS. FAIRBANK:  Almost done.  I think she had


11    answered.  You had moved to strike.


12                Will you read it back.


13                (Whereupon, the record was read.)


14           Q.   (BY MS. FAIRBANK:)  Assumptions set forth in your


15    written comments, dated January 9th, 2014, those -- excuse


16    me, January 9, 2015, those were based upon the draft permit


17    and the application as provided at the time of your reviews;


18    is that correct?


19           A.   Yes.


20                MS. FAIRBANK:  Commissioner, at this point, we


21    would move to disqualify Ms. Martin or not have her accepted


22    as an expert witness.  It's defendant's position that


23    Ms. Martin's testimony does not qualify expert testimony


24    under Nevada state law.  The Nevada Supreme Court in Hallmark
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 1    versus Eldridge has very clearly established that expert


 2    opinions must not only be testable, be generally accepted in


 3    scientific community but, and this is really where the


 4    significance is, it be based on more particular facts rather


 5    than assumptions, conjectures and generalizations.


 6                Here, Ms. Martin's opinions disclose to the


 7    defendant in advance of this hearing are based upon


 8    assumptions, speculations and generalizations.  They are not


 9    based upon the actual permit as issued by the department of


10    environmental protection.  Ms. Martin's testimony is not


11    specialized based upon the permit, the permit site and the


12    unique factors which are pertinent to the actual issuance of


13    the permit.


14                Any testimony that Ms. Martin may offer to


15    proffer with regards to her subsequent reviews of the permit


16    application and the permit as issued are not permitted and


17    should not be allowed in this particular proceeding.  Under


18    Nevada Administrative Code 445B.8913, governing practice


19    before this Commission, the appellant is obligated to arrange


20    for the exchange of prepared expert testimony.


21                The only prepared expert testimony Ms. Martin and


22    appellants have disclosed to defendants in this particular


23    matter are those January 9, 2015, opinions regarding the


24    draft application and the information available up to that
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 1    point in time, January 9, 2015.


 2                So accordingly, our position is that Ms. Martin


 3    in her capacity as an expert is not qualified to provide


 4    expert testimony because the information made available to us


 5    in advance of this hearing is speculation, is conjecture and


 6    is not soundly based upon testable scientific principles as


 7    to the permit as issued.


 8                And so on that basis, we would request that


 9    Ms. Martin not be permitted to testify in the capacity as an


10    expert in this particular proceeding.


11                MR. JOHNSTON:  The intervenor joins in the


12    defendant's objection.


13                CHAIRMAN GANS:  John?


14                MR. MARSHALL:  Would you mind, you cited I think


15    I believe NAC Rule of Practice.


16                MS. FAIRBANK:  445B.8913 under subsection 1C.


17                MR. MARSHALL:  Okay.  So let's be clear about


18    what they are doing.  They are not objecting to her


19    qualifications as an expert.  They are objecting to the


20    testimony that she's about to give, okay.  And they base that


21    not on whether she knows what she's talking about but on as I


22    understand it two different things.  One, that in the record,


23    she commented on the draft application, excuse me, draft


24    permit and provided comments at that time using not only her
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 1    professional judgment but standard -- industry standards that


 2    she testified to, but that's relating to whether or not those


 3    comments that she made on the draft permit are relevant to


 4    the final permit that was issued.  And, of course, that --


 5    that will be determined if they want to establish there's


 6    some difference between the draft and the final.


 7                Now, they are also saying under 445B.8913C, that


 8    there is a prohibition apparently on the proffer of an expert


 9    testimony.  And as I read this as provided to us by the SEC,


10    and it says the Commission may upon its own motion or a


11    motion made by any party conduct a prehearing conference to


12    and then, C, arrange for the exchange proposed exhibits or


13    prepared expert testimony.


14                Now, there's no requirement in the rules that we


15    have to prepare an expert report.  It just says that the


16    Commission may on its own motion or on the motion of someone


17    else arrange for a prehearing conference for this purpose.


18    It's not a mandate that we do this.  There's no evidentiary


19    exclusion here.  In fact, to have -- the general presumption


20    is, you only exclude evidence if there's a specific rule


21    prohibiting.


22                And so what they are trying to make here is this


23    into a mandate that it is simply not written that way.  So


24    there's no requirement here to -- that says you must in order
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 1    to offer expert witness testimony, you have to exchange it.


 2    It just simply isn't prepare a report and exchange it.  We


 3    have provided the State and the intervenor with Ms. Martin's


 4    qualifications.  She's provided prior testimony.  In essence,


 5    we're also not limited -- we're limited to raising issues


 6    that were raised before.  So there just isn't a basis in law


 7    for saying that she is prohibited from testifying as an


 8    expert.


 9                Remember, they are not objecting for


10    qualifications.  So if their only objection is that this Rule


11    445B.8913 requires that you prohibit testimony, it simply, it


12    doesn't state that.  So there's no basis here for them to


13    object to qualifying Ms. Martin as an expert or providing


14    expert testimony.


15                MS. FAIRBANK:  Commissioner, our position is that


16    it's twofold.  Number one, is that it's -- you know, first


17    and foremost, the Nevada Supreme Court, we are relying on


18    providing some sort of basis for the events that the


19    testimony being provided by Ms. Martin has to be based upon


20    the particularized facts and not assumptions, conjectures and


21    generalizations.


22                Ms. Martin testified that she has not personally


23    visited the site, that she did not personally observe the


24    actual construction except outside of the boundaries of the
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 1    property, that she did not conduct any sort of geological or


 2    testing or those type of things.  She's merely adopted


 3    information in draft documents, not finalized permit for


 4    creating certain assumptions and findings.


 5                That then compounded by the fact that she's going


 6    to be providing expert testimony on issues which the


 7    defendants have been precluded an opportunity to know the


 8    basis for those opinions.  We have no basis to understand the


 9    foundation for those opinions.  We have been deprived an


10    opportunity to go ahead and understand and respond to those


11    opinions which is some of the issues of fundamental fairness


12    and advanced notice, particularly when you're giving weight


13    and credibility to an expert's testimony is to allow the


14    other side an opportunity to respond and have their type of


15    equal evaluation and review.


16                So for the first time, we're going to find out


17    from Ms. Martin based upon speculation and conjecture because


18    she hasn't visited the site.  She didn't conduct personal


19    testing.  Any of her opinions are based upon generalizations,


20    not specific scientific, testable issues as to the particular


21    Smith Valley Dairy site.


22                She's going to make generalizations regarding


23    overall what happens in Washington, Pennsylvania or New


24    Mexico does not necessarily mean it's directly applicable to
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 1    the Smith Valley Dairy site, and so those assumptions are not


 2    qualified expert opinions under Nevada law and then


 3    compounded by the fact that we've been deprived of advance


 4    notice and opportunity of what the subsequent opinions


 5    besides subsequent to January 9, 2015, is just a fundamental,


 6    you know, disadvantage for the defendants in this particular


 7    matter.


 8                MR. MARSHALL:  We have given the State notice as


 9    required by the mandatory rules.  Ms. Martin's presence as a


10    witness be provided.  We've provided advance copies of her


11    resume and qualifications.  They have had advanced notice of


12    the report that she prepared in the public -- the process


13    administrative process below.


14                They have never contacted me to ask whether or


15    not another report was being prepared or whether they are


16    willing to -- felt they were somehow prohibited but honestly


17    this to me makes more of lying in wait because there's no


18    requirement here to exchange reports.


19                And let's get back again to their, I think the


20    first characterization of what the -- not that she was --


21    she's an expert but the testimony -- her prior testimony


22    whether or not how much weight you should give that given


23    her -- whether the assumptions were made and they were


24    legitimate or not.
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 1                She's arguing -- the attorney is arguing as to


 2    whether or not those are legitimate assumptions.  She's not


 3    an expert, so you haven't heard from the person who gave that


 4    testimony as to whether or not that was a reasonable


 5    assumption.  That has to do not with recognizing her as an


 6    expert but whether or not the testimony that she's about to


 7    give to you which they can cross-examine her on deserves to


 8    be considered or what weight it deserves to be considered.


 9                Now, they can cross-examine.  They can do all


10    they want regarding these assumptions, and that goes to the


11    weight of her testimony.  It doesn't go to whether or not


12    she's qualified as an expert.


13                MR. JOHNSTON:  Mr. Chairman, if I may just


14    briefly.  There's a more fundamental issue and that is that


15    exhibit -- the proposed Exhibit 26 which is the written


16    comments of Ms. Martin, the opinion -- the expert opinion at


17    the conclusion of page 15 is limited to an expert opinion as


18    to what NDEP should do with respect to the proposed permit.


19                And what the opinion was, it is my professional


20    engineering opinion that the bureau should not issue the


21    proposed draft permit as is currently written based upon what


22    she characterizes inappropriate language and lacking


23    fundamental information.  There is no opinion with respect to


24    the actual permit that was actually issued by NDEP that has
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 1    been provided by Ms. Martin in advance of this hearing.


 2                So the opinion it has been provided is out of


 3    date because it's only related to what the draft opinion was


 4    in the information that was provided as of January 9, 2015,


 5    with no follow-up opinion by Ms. Martin disclosed with


 6    respect to the actual permit that was issued by the


 7    department.


 8                MR. MARSHALL:  If the Commission desires to


 9    create a rule that says you must exchange expert reports,


10    then by all means, I would say adopt that rule, and so


11    everyone has advance notice of it and there's general


12    fairness.  But as of this rule right now and as I look at any


13    other rules of practice, there's no requirement, and I think


14    that you are -- their expectation that they are going to be


15    hearing something that is new or different but honestly, a


16    lot of the same problems in the draft permit were the same


17    problems in the final because they didn't change anything.


18                So it's not as if you're going to be hearing or


19    they're going to be hearing new issues raised.  In fact, we


20    are limited to those issues that we've raised before.  So,


21    again, I'm not certain if you have a legal basis upon which


22    to deny this well qualified person from providing expert


23    testimony.


24                MS. FAIRBANK:  And I just go back to the Nevada
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 1    Supreme Court's findings based upon the qualification and


 2    when the testimony should be allowed.  The Nevada Supreme


 3    Court and Hallmark versus Eldridge, 124 Nevada 428, starting


 4    at page 500, provides that under NRS 5275, expert testimony


 5    shall be admissible and shall be permitted where it will


 6    assist the trier of fact only when it is, one, relevant, the


 7    product of reliable methodology.  And in making these


 8    determinations, the Court in here, it's referring to the


 9    district court but whether or not it's testable and has been


10    tested that it's generally accepted, but most importantly in


11    this particular instance is based more on particularized


12    facts rather than assumptions, conjecture and speculation.


13                If the expert formed his opinion based upon the


14    result of the technique or experiment or calculation, then


15    you have to consider also whether or not that it was


16    developed by the proffered expert for the purpose of the


17    present dispute.  The present dispute is the actual final


18    issued permit.


19                CHAIRMAN GANS:  So are you suggesting that she


20    should not be allowed to testify as an expert?


21                MS. FAIRBANK:  Yes.


22                CHAIRMAN GANS:  But she can testify.


23                MS. FAIRBANK:  She can testify as a lay witness,


24    but her testimony should not be permitted and given any
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 1    weight as an expert and she should not be qualified as an


 2    expert for purposes of testimony today.


 3                CHAIRMAN GANS:  But you do not -- it's not the


 4    State's position that she's not qualified that she doesn't


 5    have experience.  It sounds to me like she has decent


 6    experience and qualifications.


 7                MS. FAIRBANK:  The issue is not necessary -- the


 8    issue is whether or not her opinions and her testimony as an


 9    expert is based upon specific particularized facts as to this


10    particular case and instance in permit.  It doesn't


11    necessarily mean that in a general world, in a generalization


12    to CAFO's in general she's not qualified.  But the case today


13    and the issue before the Commission today is the Smith Valley


14    Dairy permit number, that is the issue before us.


15                So it's not -- the issue isn't whether or not


16    Ms. Martin is qualified as an engineer to testify


17    generically, but that generic isn't what this case is about.


18    This case is not a generic issue about CAFO's and water


19    quality in general.


20                This is about a specific site, specific permit


21    application for groundwater discharge and to the extent


22    Ms. Martin wants to go ahead and provide expert testimony as


23    to the adequacy as the permit as issued by NDEP to Smith


24    Valley Dairy, we object on the basis that she doesn't meet
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 1    the Nevada Supreme Court standards and the Nevada standard


 2    for an expert opinion.


 3                MR. MARSHALL:  May I respond to one last point?


 4    Now, it has shifted a bit to the fact of not whether she's


 5    qualified but whether the process by which she's is going to


 6    arrive or she went through to go and render her opinions is


 7    one that is reasonable.


 8                Again, so that's -- that has to do with her


 9    subsequent testimony which we will show that she looked


10    specifically at the permit, at the draft permit, knows


11    generally about the area of land from being on the site and


12    from looking at available material that talk about the site,


13    then to render to you expert opinions on what you can expect


14    given the specific facts, most of them come right out of the


15    submissions of the dairy to the NDEP in terms of their plans,


16    their as-constructed, their proposed plans, their as-built


17    plans, all of the deck to groundwater information that they


18    submitted.


19                All of those are facts that she will take,


20    present you with and explain to you how it is that in these


21    circumstances the permit is -- is not adequate as she's


22    explained in her prior testimony.  So that -- and you can at


23    that point decide whether or not her assumptions and you can


24    question her, and I encourage you to question her about
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 1    whether or not she's making assumptions, what assumptions are


 2    made and whether or not they are reasonable.


 3                And they are free to offer up any opposing expert


 4    to say, you know, that here's our rebuttal testimony, and we


 5    think that these assumptions are flawed, and then you can


 6    make a judgment as to whether or not the weight of that


 7    testimony, what weight should be given.


 8                CHAIRMAN GANS:  Panel members, have any questions


 9    of the attorneys?


10                COMMISSIONER PORTA:  I don't have any questions.


11    But as a comment, you know, the fine line between somebody


12    that's highly qualified and an expert, that's what we're


13    arguing over here.  I mean, obviously we're going to hear her


14    testimony, and our job is to determine what weight we're


15    going to give that as an expert or someone highly qualified.


16                I don't think the line -- it's pretty thin there.


17    So in my opinion, Mr. Chairman, I would like to hear the


18    testimony, not as an expert but as a highly qualified


19    individual.


20                CHAIRMAN GANS:  That's where I am also.  That's


21    why I asked you those questions.  I wanted to hear what she


22    has to say.


23                MR. MARSHALL:  Uh-huh.


24                CHAIRMAN GANS:  And then you can cross, whatever
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 1    you need to do.  And I'm with Tom, maybe this is wrong if


 2    you're in a court of law, but I'm going to listen to her,


 3    whether she's qualified in my opinion, and I will listen to


 4    her and what she has to say.  I may or may not agree with it


 5    but whether she's an expert or not, I'm not -- I'm not going


 6    to debate this.  So with that, I want to hear her testimony.


 7                COMMISSIONER TURNER:  I think I agree with the


 8    other two panel members, but I am curious knowing what you


 9    know about this, why you did not select someone who was


10    professionally credentialed in the State of Nevada.  This is,


11    you know, the raising of stock in Nevada is not a small


12    business.  There are people who are experts on this in this


13    state.


14                MR. MARSHALL:  There's several reasons.  One,


15    I've represented other citizen groups, trying to comment on


16    dairies and we couldn't find an in state PE to abide that


17    review, and so we've had to go out of state on both


18    occasions, and so it's a matter of we're trying to find


19    someone who's available.


20                In addition, we know the Supreme Court has


21    expressly said that in-state licensure is no requirement nor


22    is it any guarantee of a better expert witness from with one


23    state versus another state.  And so if there is some reason


24    that Nevada PE's are more qualified than Oklahoma PE's, I'm
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 1    not aware of any, and so the testimony is really who's more


 2    familiar with CAFO's and surface impoundments and the issues


 3    directly related to this case.  So hopefully I've answered


 4    your question.


 5                COMMISSIONER TURNER:  In a roundabout sort of


 6    way, yes, sir.


 7                MR. MARSHALL:  Okay.  I would like, if possible,


 8    to -- I don't understand the basis that the Commission has


 9    made the ruling that they will not accept this witness,


10    particularly given that as an expert, particularly given the


11    past record of similarly situated commissions and courts have


12    accepted.  I would like to get that if you -- I guess I would


13    like any other basis on the record for not qualifying this


14    witness as an expert.


15                CHAIRMAN GANS:  We want to hear the testimony.


16    For us up here, maybe it's important to the State, I really


17    don't care whether she's an expert.  I heard qualifications


18    and her experience, and I'm interested in what she has to


19    say.  So is there -- you want her -- if you don't want her as


20    an expert, that's not -- that's not what we're here.


21                MS. FAIRBANK:  I understand.  And like we've


22    said, I think under the legal standard for qualification of


23    an expert, our position is she doesn't meet that legal


24    standard to qualify as an expert under that legal standard.
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 1                COMMISSIONER PORTA:  But don't you agree that


 2    should have been determined in the prehearing?  I mean,


 3    that's the reg you were citing.


 4                MS. FAIRBANK:  But that was -- but part of it is


 5    there's the expert is, you know, Mr. Marshall stated that


 6    we're free to offer our own expert to respond to what she


 7    says.  Well, if we have no advance notice, how are we


 8    supposed to do that?  And that's the challenge.  That's the


 9    predicament that we're placed into.  We now have somebody who


10    is going to be proffering as expert testimony that we've had


11    no advance notice as to the basis and the foundation for


12    those opinions being made.


13                And what we do have in terms of her testimony and


14    opinions is based upon something an item dated January of


15    2015 prior to the issuance of the actual permit that is at


16    issue today, and that's the -- that's where we're at.  And


17    so, you know, we're at a disadvantage with respect to being


18    able to then respond and provide because we have certain


19    pretrial disclosure with respect to witnesses and exhibits,


20    and so we've made those disclosures based upon the effort and


21    what's in the information which was articulated and the


22    arguments presented in appellant's briefing which was about


23    this January 2015 opinions, not what now is being proffered


24    today about a subsequently approved permit, and so that's the
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 1    challenge that we have, and that's the basis that we don't


 2    believe that her testimony should be qualified as an expert


 3    because it's based upon speculation and conjecture and don't


 4    know known generalizations as stated by Mr. Marshall.


 5                CHAIRMAN GANS:  I'm a little surprised given the


 6    question that you had of her that you didn't go find her then


 7    with her questioning.


 8                MS. FAIRBANK:  It's the appellant's burden to


 9    prove, and so we have to go based upon what they are planning


10    on prosecuting and what they're planning on presenting.


11                CHAIRMAN GANS:  Here's what we're going to do,


12    we're going to allow her testimony.  Now, if you prefer not


13    to call her an expert, that is not -- I mean, this is an


14    administrative.


15                So, Mr. Marshall, as far as the panel is


16    concerned, she's an expert and she will testify.


17                MR. MARSHALL:  Okay.  Thank you very much.


18           Q.   All right.  Ms. Martin, can you provide some --


19                CHAIRMAN GANS:  John, may I ask a question.  What


20    about 37 and 36 and 26 that you had used that.  Is that no


21    longer 37?


22                MR. MARSHALL:  I only --


23                MR. JOHNSTON:  Exhibit 26 is her CV, her resume,


24    and then Exhibit 26 is the written comments?
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 1                MR. MARSHALL:  So I would at this time move into


 2    evidence the Exhibit 36, the resume and expert prior


 3    testimony of Katherine J. Martin being as she's identified.


 4                MS. FAIRBANK:  At this point, we have no


 5    objection.


 6                MR. JOHNSTON:  The motion is limited to


 7    Exhibit 36?


 8                MR. MARSHALL:  Correct.


 9                MR. JOHNSTON:  I have no objection to Exhibit 36.


10                CHAIRMAN GANS:  It's admitted.


11                MR. MARSHALL:  I also -- sorry, Ms. Pratt.  I


12    thought you were about to say something.


13                Then I would also like to move into evidence


14    Exhibit 26 which is Ms. Martin's comments on the draft permit


15    and with all of the just submitted to NDEP during the public


16    comment period.


17                MR. JOHNSTON:  I do object to Exhibit 26, if


18    she's going to testify as an expert, she provides her


19    opinions in this forum and there's no need to admit the


20    written expert report.  That's more for disclosure purposes.


21    The actual written report does not come into evidence.


22                And an additional reason, there are many opinions


23    or observations made in these written comments that have no


24    bearing on whether or not someone is a civil engineer in that
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 1    regard and in particular, there's comments about public


 2    access to files, that's not appropriate who the true


 3    applicant is, whether it's Dirk Vlot, Smith Valley Dairy,


 4    that's not related to her credentials.


 5                The commencement of construction issues is not


 6    relevant to the issue of this permit and the evaluation by an


 7    engineer, as you've recognized that Ms. Martin is, in the


 8    adequacy of it.  So there's a number of things in this


 9    Exhibit 26 that don't go to what her opinions are focused on


10    and should be tailored to with respect to this hearing and


11    adequacy of a permit.


12                COMMISSIONER PORTA:  I tend to agree, Mr.


13    Chairman, and Mr. Marshall is going to ask her questions from


14    this report, the State has opportunity and the intervenor to


15    object, and we'll decide then.


16                CHAIRMAN GANS:  Yep.  Does the State have any


17    comments on this?


18                MS. FAIRBANK:  At this point in time, I think


19    it's an acceptable manner in which to proceed.


20                MR. MARSHALL:  I'm sorry, did I miss --


21                COMMISSIONER PORTA:  I would say no to the


22    report, Exhibit 26, and you're going to question.


23                CHAIRMAN GANS:  We're going to sustain the


24    objection from the intervenor.
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 1                MR. MARSHALL:  Okay.  If I might be heard just


 2    for a moment before you --


 3                CHAIRMAN GANS:  Okay.


 4                MR. MARSHALL:  -- make that decision.  Remember,


 5    this is a document that was considered by NDEP in its


 6    permitting process.  It was submitted during the permitting


 7    process and considered by NDEP.  And so if your ruling is a


 8    document that's part of the record of decision of NDEP in


 9    issuing this permit is not admitted into evidence before you,


10    that is quite honestly a dangerous precedent to say.  It is


11    what it is.  They are more than welcome, again, to comment on


12    its value or its -- you know, what it's proposed to say in


13    there.


14                But I think you are essentially -- I think one of


15    the opening arguments of the State here is that this is not


16    necessarily de novo review, but that you are reviewing the


17    decision made by the NDEP, and that's a part of their record


18    that they made their decision on.  So --


19                CHAIRMAN GANS:  I think what --


20                MR. MARSHALL:  -- just with that.


21                CHAIRMAN GANS:  Where I agree with the intervenor


22    is when I read that, I totally agree that there's some expert


23    opinions in there that have nothing to do with what we're


24    trying to accomplish today.
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 1                MR. MARSHALL:  So you can choose to ignore those.


 2                CHAIRMAN GANS:  Okay.  Okay.  Okay.


 3                MR. JOHNSTON:  And that might be the better way


 4    to phrase that.  It is part of the administrative record.


 5    What I don't want is Exhibit 26 coming in as acceptance of


 6    all the opinions.


 7                CHAIRMAN GANS:  Okay.


 8                MR. JOHNSTON:  That's --


 9                CHAIRMAN GANS:  We will put that in evidence


10    also, Number 26.


11                MR. MARSHALL:  Thank you very much.


12                    CONTINUED DIRECT EXAMINATION


13    BY MR. MARSHAL:


14           Q.   Okay.  Ms. Martin, I'm sorry, we're now at a


15    quarter -- ten to 12:00.  It's taken longer.


16                CHAIRMAN GANS:  I figured your questions won't


17    take more than five or ten minutes.


18                MR. MARSHALL:  Yeah, maybe a minute.


19                Do we want to start this at this point?  I would


20    prefer that we run through -- that we have -- that you


21    hear --


22                CHAIRMAN GANS:  Uninterrupted.


23                MR. MARSHALL:  -- uninterrupted.  We can maybe do


24    some -- can I have some preliminary questions that I can go
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 1    through and maybe that's the better time to take a break


 2    before we get to the specifics regarding the actual


 3    application and permit.  Would that be okay?


 4                CHAIRMAN GANS:  Preliminary questions, only


 5    preliminary questions.


 6                MR. MARSHALL:  Okay.


 7           Q.   Now, I think you've heard Mr. Turner express --


 8    ask our witnesses some questions regarding, you know, whether


 9    they have themselves have animals and how they dispose of


10    their waste.  Can you give us a little background please on


11    some of the shifts in agriculture that were undertaken with


12    the development of confined animal feeding operations and the


13    issues that are raised by the development of CAFO's that are


14    different from a standard old time dairy or individual


15    ownership of animals in an agricultural area?


16                MS. FAIRBANK:  I would object on the basis that


17    the question is compound.  There's more than one question.


18                CHAIRMAN GANS:  Yes, I agree.  Will you break


19    that down for us, please.


20                MR. MARSHALL:  Yes, I could do that easily.


21           Q.   Can you provide some background on confined --


22    the development and the purpose behind confined animal


23    feeding operations?


24           A.   Right, in the past 18 years, I have looked at
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 1    proposed dairies here in Nevada, the Ponderosa and the


 2    Beverly Hills Dairy, that's been some time ago, probably the


 3    first time I met Mr. Marshall by phone.  I have looked at


 4    dairies in California, including the Bornara (phonetic)


 5    Dairy.  This has been probably about eight years ago.


 6                I have looked at dairies, large scale dairies in


 7    Oregon, specifically Three Mont Canyon.  That's been over


 8    five years ago.


 9                In Indiana also, around 2004, 2008 Vreba-Hoff was


10    expanding into Indiana and building dairies, about 2,000 head


11    dairies in Indiana, and I looked at six of those proposals,


12    the permit applications.


13           Q.   Can you generally describe --


14           A.   So what -- I guess what I'm trying to say is, and


15    I'm a long ways about it, I also looked at dairies in


16    Nebraska.  20 years ago, dairies -- dairy farm families were


17    raising about 100 to 300 head dairies, so there were many


18    dairy farm families.  In the last ten to 20 years, the


19    pattern has been to go to larger and larger animal units per


20    farm.


21                Basically, in the early 2000s, a large dairy CAFO


22    would have been about 2,000 head.  In California, a large


23    dairy, they have even up to 40,000 head.  So across the


24    United States, it has not been a uniformed growth, is what
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 1    I'm trying to explain.


 2                Wisconsin, I think their largest dairy was just


 3    proposed in the last couple of years as a very strong dairy


 4    state, a lot of small farm -- dairy farm families, but they


 5    only have less than a handful of what we call the large


 6    CAFO's, 4,000 to 8,000 head dairies in Wisconsin.


 7                So each part of the United States has changed


 8    differently and -- but the farm -- this particular facility


 9    is proposing upwards of 7,100 head of cattle on its property


10    of which 3,200 would be milking dairy cattle, approximately


11    500 dry cattle waiting to be put back into service and then


12    some calf and Heifer program, which is actually a pretty


13    large Heifer program, up to 2,000 head of Heifers on site.


14                So this would be -- if you compared across the


15    United States, this would be except for California, which has


16    really really large dairy CAFO's, this would be right up in


17    the top percentile of large dairy CAFO's in the United


18    States.


19           Q.   And what are some of the changes that occur when


20    you go from small dairy operation to more of a concentrated


21    animal feeding operation?


22           A.   You go from, for example, 7,000 head would have


23    been 70 dairy farm family.  It would have been spread out


24    over a very large part of the valley.  It may even be that
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 1    Smith Valley could not support 70 dairy farm families with


 2    their acreage and their milking, but that would be one thing.


 3    It would be the actual size and extent of all of those


 4    operations to produce from the same number of animals.


 5                The second thing is in these larger scale


 6    dairies, they have gone from a more relaxed milking method of


 7    two times per day to more accelerated milking method three


 8    times per day which means it's a 24/7 operation, obviously it


 9    always is, but it's a 24/7 milking operation, so they are


10    consuming more food.  Obviously, you have to feed a dairy


11    cattle more food for them to produce more milk.  These


12    animals are --


13                MR. JOHNSTON:  Your Honor -- Mr. Chairman,


14    objection.  She's a civil engineer, not a dairy farmer.  For


15    her to sit here and start talking about when you milk cows


16    and how much you feed them, that's gone beyond the foundation


17    that's been laid, and opinion she's here to testify.


18                CHAIRMAN GANS:  I would like her to be more


19    specific.


20           Q.   (BY MR. MARSHALL:)  Okay.  If you could


21    concentrate on not speaking of -- concentrating on feed


22    operations, more on particularly the handling of waste and


23    what's happened over the years of development between small


24    farms to CAFO's and, you know, why really do we have this
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 1    concern over the permitting aspect of confined animal feeding


 2    operations?


 3           A.   And, similarly, when you -- instead of having 70


 4    farm families spread out over a large part of this part of


 5    Nevada, you have all on 140 acres condensed, it's


 6    concentrated into a very small parcel of land, and so all of


 7    the animals are basically raised on an open feed lot rather


 8    than pasturized.  So all of their wastewater, their manure is


 9    a very small feed lot, so that's the difference between the


10    two and the sheer volume.  We're talking in the millions of


11    pounds per year, not in ten's of thousands of pounds per year


12    of manure.


13                We're talking over 1,000,000 pounds of nitrogen


14    value in that manure which is, you know, significantly I


15    would say more nitrogen than any smaller farm family would


16    generate.  So it requires thousands of acres to properly


17    dispose of the nitrogen rather than 100s of acres.


18                So just by the sheer size, you're putting all of


19    the waste in a small part rather than spreading it out many


20    many miles of the valley, and then you're forced to move that


21    waste within economically feasible distance to land apply,


22    so --


23           Q.   How in general -- so you're saying one of the


24    biggest issues, nitrogen or nitrate, how is that -- you
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 1    described somewhat.  How does a standard dairy and if you can


 2    comment on this particular dairy address their disposal of


 3    nitrogen?


 4           A.   Basically, it is what it is.


 5                MS. FAIRBANK:  I would object to the use of the


 6    term standard dairy versus this particular dairy.  There's


 7    been no foundation laid for what constitutes a standard


 8    dairy.  She's already testified there's no continuity


 9    throughout the United States.


10                CHAIRMAN GANS:  I agree.  Motion sustained.


11           Q.   (BY MR. MARSHALL:)  Are you familiar with how


12    this dairy is going to deal with the amount of nitrogen it


13    produces in its waste stream?


14           A.   Right, to clarify, the dairies are -- in the


15    environmental regulatory scheme work, dairies are looked at


16    by the number of animals and the volume of waste, all right.


17    There's actually no prohibition on size that I'm aware of at


18    any state or federal level, okay, but there are minimum


19    numbers of animals that trigger state permits.


20                And so rather than saying a standard size, we


21    might say a CAFO or a dairy facility that would not be large


22    enough to trigger an environmental permit which is I what I


23    deal with.  I only deal with dairies when they trigger a


24    permit, so they are going to be with respect to --
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 1                MS. FAIRBANK:  Objection.


 2                CHAIRMAN GANS:  Excuse me a moment.


 3                MS. FAIRBANK:  I would move to strike her


 4    testimony.  It's not responsive to the question that was


 5    posed to the witness this particular time.


 6                CHAIRMAN GANS:  John, I would like you to guide


 7    your witness a little bit better, please.


 8           Q.   (BY MR. MARSHALL:)  Can you talk about


 9    specifically this dairy's system for disposals of and


10    handling of the nitrogen waste?


11           A.   Okay.  Now, I thought we were talking about


12    CAFO's in --


13           Q.   Yes, that was found to be objectionable, so I'm


14    trying to reduce it down just to how this particular dairy


15    handles what you've testified to as the amount of waste that


16    its produced?


17           A.   And I apologize, I do believe I thought I was


18    being responsive to asking me general information but


19    specifically this dairy, how they are handling their waste?


20           Q.   Yes.


21           A.   The solid manure is accumulated on an open


22    feedlot.  It's proposed to be removed by scraping and piling


23    into a common manure area, which I assume we will be looking


24    at some engineering drawings, so you know exactly where that
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 1    is on the site.


 2                There will be milking parlor wastewater which is


 3    generated in number one, by cleaning out the milking tanks


 4    and milking piping which is part of their sanitation


 5    requirements under other federal laws.  That wastewater is


 6    going to have some remnants of milk in it.  It's going to


 7    possibly have some detergents in it and disinfectants.  Then


 8    there's going to be washed down water from the milking parlor


 9    floor where the animals, the dairy cattle defecate while they


10    are being milked.  So there's going to be urine and feces on


11    the dairy floor that will be washed down and collected.  All


12    of that will be combined and put directed towards a manure


13    solid separator.


14                And then from that, the liquid portion of the


15    wastewater will be directed to the two lagoons on the north


16    side of the property, and any solids that come from the


17    manure solid separator may or may not be stored in the manure


18    storage area.


19                Then the solid manure is supposedly land applied


20    by spreading on crop land and where they would have to come


21    in trucks and remove it.  Whereas, the liquidated wastewater


22    which is the milking parlor wastewater, contaminated storm


23    water runoff from the facility and washed down the feces in


24    the barn.  That wastewater will be piped from the lagoons
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 1    down to some land application areas, all of which are located


 2    south of the proposed production area.  That's specifically


 3    what's going on at that facility.


 4           Q.   So --


 5           A.   The only thing we don't know specifically is how


 6    they will handle their animal mortality.  There has not been


 7    a decision rendering a pick up, composting onsite or burial.


 8    I can't be specific about that.


 9           Q.   So I think probably now is a good time, a little


10    afternoon.  We can take a break there and --


11                CHAIRMAN GANS:  Adjourn.


12                MS. PRATT:  Recess.


13                CHAIRMAN GANS:  Recess, excuse me, for one hour.


14    Does that give everybody plenty of time?  Okay.  We'll be


15    back here at 1:00 o'clock.


16                (Whereupon, a lunch recess was taken.)


17                CHAIRMAN GANS:  It's 1:00 o'clock.  We will


18    reconvene this.


19                And, John, you were questioning your witness.


20                MR. MARSHALL:  Expert witness.


21                CHAIRMAN GANS:  I was going to say something


22    about your questioning but since you said that, I won't.


23                MR. MARSHALL:  Questioning of my expert.


24           Q.   Okay.  I think we just finished up the general
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 1    description of how the dairies will be treating their waste


 2    products but if we can just use for a moment this is -- do


 3    you have an exhibit number on this one?


 4                MS. FAIRBANK:  Yes, I believe it's 32.


 5                MR. MARSHALL:  So this is -- if you want to see


 6    it in front of you, NDEP 32.


 7                MS. FAIRBANK:  White binder.


 8                MR. MARSHALL:  It has been admitted.


 9           Q.   So I'm going to -- even though the words are


10    sideways, I'm going to hold it up like this?


11                MS. FAIRBANK:  It's not 32.


12                THE WITNESS:  No, it's not.


13                MS. FAIRBANK:  27.


14                THE WITNESS:  Exhibit 17?


15                MR. MARSHALL:  27.


16           Q.   So what I would like to do now is just have you,


17    Ms. Martin, generally describe what this exhibit is and


18    provide the Commissioners with the general layout of the


19    dairy.


20                MS FAIRBANKS:  We would object on the basis that


21    she can testify as to what she sees.  I don't think there's


22    been any foundation as to that she's seen the individual


23    that's prepared this document, so from that point of view.


24                CHAIRMAN GANS:  John, can you lay some
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 1    foundation.


 2           Q.   (BY MR. MARSHALL:)  Have you reviewed the


 3    schematic plans for the dairy, both the as-built and the


 4    proposed plans that were submitted to NDEP?


 5           A.   Yes, I have.


 6           Q.   And does this exhibit look to you as if it is one


 7    of those?  It doesn't say on here if it's -- it just says


 8    site plan.  Does it look familiar?


 9           A.   I have reviewed it, so it's familiar to me, yes.


10                MR. MARSHALL:  May we proceed?


11                CHAIRMAN GANS:  Please.


12           Q.   (BY MR. MARSHALL:)  Can you just generally point


13    out the features that are denoted here on this Exhibit 26?


14                CHAIRMAN GANS:  27.


15           Q.   (BY MR. MARSHALL:)  27, sorry.


16           A.   Okay.  This is, of course, north looking up.  So


17    about the bottom half of the drawing is the corral area where


18    the dairy cattle will be housed, and they are identified by


19    corral numbers and whether or not they would be milk cows or


20    dry cows.


21                And then on the far east side of the support


22    stock and future support stock which would be the Heifer


23    storage CAFO.  Above and in the middle on the south side of


24    the corral area is the actual milking parlor.
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 1                This diagram also shows north of the corral


 2    system a contained storage area which has been referred to on


 3    other sites as a manure storage compost area.  And then


 4    directly within that is the collection pit where wastewater


 5    will be collected and then pumped into the impoundments, and


 6    the impoundments are these two rectangles on the top of the


 7    piece of paper.  And then off to the west side, northwest


 8    side of the facility is the feed storage.


 9                And then this particular drawing not only


10    represents the original three monitoring wells that were


11    proposed in the permit application but also a fourth well


12    located on the far southwest corner of the property that


13    would be a background well, that's what --


14           Q.   Can you provide the Commissioners with a


15    description of how the -- the purpose for the pond and how


16    they operate?


17           A.   The purpose of the pond is twofold at this


18    facility.  It's to collect the wastewater from the milking


19    parlor and to collect contaminated storm water runoff.  The


20    contaminated storm water runoff as proposed by the applicant


21    would be that they had contoured the land underneath the


22    corrals so that they would drain in basically a herringbone


23    fashion towards a central collection area.


24                They mention some of the concrete roads, et
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 1    cetera, and that that contaminated storm water runoff would


 2    be directed either through the collection pit or otherwise


 3    overflow into the south storage pond during rain events,


 4    assuming the -- obviously the contaminated storm water runoff


 5    reached that far, so it would be twofold.


 6           Q.   So you testified that the original -- why have


 7    two ponds if it's all just going into one pond?  What's the


 8    purpose of a second pond?  Are they connected?  Can you


 9    describe the operation of the two ponds?


10           A.   Yes, this drawing doesn't show it, but there are


11    other engineering drawings that show there's a connection


12    between the south pond and the north pound.  There's two


13    pipes, one is a 24-inch diameter, basically a culvert, and


14    the other one is ten-inch pipe that allows the wastewaters


15    and storm water runoffs to enter the storage pond.  When this


16    reaches a certain height in the first pond, then it will flow


17    into the second pond.


18                So the second pond would be for -- the first pond


19    would have the bulk of the wastewater during the storage


20    containment, the first half of that volume generated during


21    the storage period, and then the next pond would have the


22    remainder of that storage requirement, plus some allowances


23    for the storm water runoff, not only from the corrals but any


24    storm water that falls on the pond themselves.
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 1                And then there is a weir.  In this diagram, the


 2    weir is on the north storage pond located on the west,


 3    northwest edge but in other drawings, you'll see it's


 4    actually proposed to be located on the north berm.


 5           Q.   Actually, can we quickly turn to exhibit -- our


 6    exhibits 26 and on page 12, so the black binder, page 12.


 7           A.   I've got it.


 8           Q.   And what does that -- does that picture show the


 9    weir?


10           A.   The figure one of my original public comment is a


11    picture of the weir and in the drawing, if you look at the


12    far side of the drawing which would be, this will be looking


13    at the weir located here, that white line that goes across


14    the center of the image figure one is the weir itself, okay?


15    Some rip-rap that you can catch in the picture.


16           Q.   What's the purpose of the weir?


17           A.   According to the proposal, that would be overflow


18    during a storm event.


19           Q.   And so this drawing is inaccurate as to the


20    location of the weir; is that correct?


21           A.   Correct.


22           Q.   So can you, again, point to where the actual


23    location would be?


24           A.   It would be in the vicinity of the west half of
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 1    the north berm.


 2           Q.   Okay.  Thank you.  And we'll quickly go to this


 3    is your aerial?


 4                CHAIRMAN GANS:  John, 26 has not been stipulated


 5    to yet.


 6                MR. MARSHALL:  You admitted it.  Yes.


 7                CHAIRMAN GANS:  That's right, 36 and 26, okay.


 8    Thank you.


 9                MR. MARSHALL:  I believe this is Exhibit 39 of


10    NDEP.


11           Q.   So this is just -- can you describe what this is,


12    please?


13           A.   This is an aerial photograph taken recently after


14    the permit was issued, I believe, and after the dairy has


15    been constructed, and the photograph is looking east.  So to


16    your left would be north.  To your right would be south.  We


17    are looking from the west side.


18                So this area right here which is the south half


19    of the facility is the corral area.  The one white barn


20    amongst the blue roofed buildings, the one white one is the


21    milking parlor.


22                To the left of the roof structures, we have the


23    feed storage on the west side.  We have a concrete pad for


24    the silage storage and then moving east, this dirt area is to
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 1    be the manure storage area when they scrape the barns and


 2    move the manure out and then, of course, your two of them.


 3           Q.   What is this white -- thick white line right


 4    here?


 5           A.   The thick white area in the feed storage, that


 6    would be covered silage.  It would be covered with white


 7    plastic, and the little black dots are tires holding it down.


 8           Q.   Is there any -- are you aware whether that


 9    underlaying with concrete or not?


10           A.   From what I understand, the original silage that


11    was presented at the facility was laid on dirt, but there is


12    a, as I think in opening statement even by the NDEP, the


13    applicant has voluntarily offered to build a concrete pad for


14    all future silage storage mainly because there's silage


15    leachate issues to be concerned about.


16           Q.   And on this diagram --


17                MS. FAIRBANK:  Objection, that calls for


18    speculation.


19                CHAIRMAN GANS:  Excuse me, I didn't.


20                MS. FAIRBANK:  Objection, speculation on -- I


21    would strike as speculative.


22                CHAIRMAN GANS:  Sustained.


23                Do you want to rephrase that question?


24                MR. MARSHALL:  No.  Thank you.
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 1           Q.   Can you point out where the weir is located?


 2           A.   It would be on the far left side in the vicinity


 3    of the west half of the north berm.


 4           Q.   So in cases of storm events where there is


 5    overflow, where is this water discharging to?


 6           A.   The overflow which would be combined wastewater


 7    from the milking parlor and storm water would be discharged


 8    to the north and within close proximity of the northern


 9    boundary of the dairy.


10           Q.   So is this the changing from dark to light, is


11    that the northern boundary of the dairy?


12           A.   Correct, on the far left side of the picture.


13           Q.   Can you describe some of the issues raised by


14    combining a wastewater holding facility with a storm water


15    holding facility, as you described what is going on here?


16           A.   Right.  This facility is going to generate


17    wastewater from the milking parlor 24/7.  They can't stop


18    milking the cows, so it's a waste stream that is continuous


19    in nature.  And if you are in a permitting perspective, if


20    you were to have a problem with that waste stream, they would


21    have to actually come up with an alternative storage or stop


22    production in order to stop putting waste into the storage


23    area.  So I would call that continuous wastewater production.


24    This happens because of milking.
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 1                The contaminated storm water runoff would happen


 2    only during events when this storm runoff to create enough


 3    volume to run across the property from the subject to the


 4    north and enter the interception pumps and flow into the


 5    impoundments so it's more of a batch or non regular source of


 6    wastewater.  The --


 7                CHAIRMAN GANS:  Did you mean storm water?


 8                THE WITNESS:  Huh?


 9                CHAIRMAN GANS:  Did you mean storm water?


10                THE WITNESS:  Did I say --


11                CHAIRMAN GANS:  Non regular.


12                THE WITNESS:  When -- when the storm water has


13    not touched anything in the production area, for example has


14    not touched feed, has not touched manure, it would be


15    considered uncontaminated storm water, right.  So once it's


16    fallen on the production area where there's storage of manure


17    or feed, it's considered contaminated storm water runoff,


18    storm water and, therefore, a wastewater generated at the


19    facility.


20           Q.   (BY MR. MARSHALL:)  And primary containment of


21    concern is what?


22           A.   Is going to be for the runoff that would include


23    sediments and then the nutrients in the sediment that would


24    include pathogens, of course, from the -- if it was runoff
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 1    from the manure.


 2                If it was runoff from the silage area, the


 3    silage, depending on if there is some silage leachate


 4    present, that leachate has very high nitrate concentration


 5    and may get up to 4,000 parts per million so you would have


 6    an extreme concern over nitrate which is immediately mobile


 7    versus the nitrogen in the manure, which is not immediately


 8    mobile.


 9                So sediments, nitrogen and pathogens would be the


10    top three and then just large particulates as far as


11    effecting your waste storage facility.


12           Q.   So would you say that in your opinion that it is


13    important to size and locate your facilities with


14    consideration to their integrity and how much water is being


15    put into the system in these ponds?


16           A.   Absolutely.


17           Q.   Can you look at, please, we're going to be going


18    to Exhibits 31 and 32, which have not been admitted.  Are you


19    familiar with both of these exhibits?


20           A.   Yes, I generated both of these images from Google


21    Earth.


22           Q.   And are these pictures of the -- what are these


23    pictures of?


24           A.   This is obviously the aerial imagery available
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 1    through Google Earth so it's a NASA satellite imagery.  I


 2    focus in on the location, in Exhibit 31, on the location of


 3    the approximate locating of the waste pond and the natural


 4    drainage at the north boundary of the property and that's on


 5    31.


 6                And then in -- I put a couple of elevations in


 7    there just to give perspective, showing that to the east of


 8    the facility, off property, the elevation is 4,733, so it's


 9    higher elevation.  The property itself started out at 4,720.


10    It's going to be manipulated from that.


11                And then down --  down gradient or north of the


12    waste pond, we see a rapid lowering of the elevation from --


13    well, not rapid, but it's definitely a lower elevation from


14    4,713 to 4,704 to 4,700 as you travel north and then west.


15    So that was just to give you kind of a spot idea when you're


16    looking at that image.


17                And then on figure -- Exhibit 32, I -- more of a


18    30,000-foot view from Google Earth.  I pulled back so that


19    you could see the continued drainage if -- you know, when and


20    if there's a discharge from the weir where it's going to


21    follow the lowest elevations in the topography, and so it


22    would follow north and easterly and then north pathway to


23    Colony Ditch so that's the purpose of that.


24           Q.   Thank you.
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 1                I move that these exhibits be admitted.


 2                MS. FAIRBANK:  We would object to the admission


 3    of these particular documents.  These are documents that were


 4    not provided to NDEP during the consideration of the permit


 5    application part of the public comment.  These are documents


 6    that have been prepared subsequent for the purpose of this


 7    hearing and, therefore, they are not relevant to the actual


 8    -- the actual approval of the permit which is in question


 9    here.


10                MR. MARSHALL:  There are in -- generally, that's


11    -- there is a general record review cases.  There is a


12    general preference for staying with documents that are in the


13    record.  However, these documents, there is exceptions for


14    explanatory material.  These documents show what the site


15    looked like before, and there's no other photographs to do


16    that.  So this is -- all this is establishing is that what


17    the site was before and the drainage patterns that were there


18    prior to the permitting.


19                Now, of course, in this case, it's a little


20    difficult because of course the earthwork and pond


21    construction all occurred before the permitting --


22                MS. FAIRBANK:  Objection to testimony.


23                MR. MARSHALL:  -- so there isn't any opportunity


24    to provide photographs of that prior to the actual condition
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 1    during that process.  So this is -- we consider this should


 2    be admissible extra record evidence.  Thank you.


 3                MS. FAIRBANK:  We reserve the same objection.


 4    You heard the testimony of Ms. Martin with respect to her


 5    findings.  She's provided testimony as to elevations and


 6    those different determinations.  But as to any


 7    characterization that this somehow represents the topography


 8    in a manner which affected the approval of the permit by


 9    NDEP, there's been no foundation laid for that type of


10    argument.


11                Furthermore, you know, to the extent that counsel


12    is arguing that somehow is to be construed against the


13    defendants, NDEP, with regards to the approval process, I


14    don't believe that that provides any foundation or support


15    for the admissibility of these particular documents.  These


16    documents were not prepared and presented to the department


17    for consideration with determining the approval of the


18    permit.


19                MR. MARSHALL:  It is odd, indeed, for NDEP to


20    deposit documents that show the condition of the site prior


21    to the permitting or the construction are irrelevant to the


22    process.


23                I think the key issues here are provided in


24    testimony.  If the -- you know, I leave it in your hands.  If
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 1    you want to admit these documents or you've already heard the


 2    testimony from Ms. Martin about what they actually show.


 3    I'll leave it in your hands.


 4                CHAIRMAN GANS:  I'm not going to allow the


 5    admissibility of these.  I don't want to open the door to


 6    something that we are constrained by and that is we're not


 7    going to look at information that NDEP did not know or did


 8    not have when they issued this permit.


 9                MR. MARSHALL:  I will stipulate that if NDEP


10    didn't know this information --


11                CHAIRMAN GANS:  We'll find out.


12                MR. MARSHALL:  Okay.  So that means -- forgive


13    me.  I'm record keeping.  31 and 32 are not admitted.


14           Q.   Okay.  Can you please turn to Exhibit 11A in the


15    black binder.


16                CHAIRMAN GANS:  The number again?


17                MR. MARSHALL:  11A.  And I believe this has


18    already -- it's been stipulated?


19                MS. FAIRBANK:  Yes.


20                CHAIRMAN GANS:  It's been stipulated, okay.


21           Q.   (BY MR. MARSHALL:)  Can you describe what this


22    document is?


23           A.   This is referred to as the Lumos and Associates


24    preliminary geotechnical investigation report for Smith
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 1    Valley Dairy and it's dated July 2013, prepared by


 2    AGPROfessionals.


 3           Q.   And can you please turn to page six of that


 4    report and can you please read the last paragraph on that


 5    page?


 6           A.   "Groundwater was encountered at the time of our


 7    field investigation."


 8           Q.   Slowly.


 9           A.   In all of the borings -- "in all borings and test


10    pits 1 and 4 ranging in depth from 15 feet to 18 feet bgs."


11    Which means below ground surface.  Quote, unquote modeling,


12    comma which indicates previous groundwater presence was


13    observed in several of the test pits and borings at depth of


14    between 5 and 14 feet.  Therefore, seasonal groundwater in


15    parentheses water table, fluctuations should be anticipated


16    at the site.


17           Q.   Why is this information important?


18           A.   It's important because the applicants needed to


19    establish the highest groundwater in order to determine how


20    they could position their impoundment to maintain a four-foot


21    separation between the bottom of the impoundment and high


22    groundwater.


23           Q.   Why is it important to maintain that separation?


24           A.   The separation is there to protect the integrity
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 1    of the liner from uplift and pressure from shallow


 2    groundwater on the back side of the liner.


 3           Q.   And what happens if there is consistent


 4    groundwater levels rising to meet the liner?


 5           A.   Several things can happen depending on the


 6    veracity of it, but any type of interaction on the bottom of


 7    the lagoon of a rising and falling of shallow groundwater can


 8    create periods of pressure upwards into the liner system and


 9    then as the water table falls some vacuum on the back end.


10                If you're talking about the earthen portion of a


11    liner system, it can affect the compaction of it by eroding


12    it from underneath and depending on over time, there could


13    even be some loss of subsurface materials and some localized


14    subsidence.  So you just want to be able to remove that


15    shallow groundwater from underneath the liner system.  First,


16    you have to identify where it's at.


17           Q.   Thank you.  I would like you to turn to, in that


18    same document, it's not numbered unfortunately, but it's


19    plate A6.  I'm sorry.  Forgive me, wrong number.  Bear with


20    me for a minute, A1.  We'll get to the map in just a second.


21           A.   Okay.


22           Q.   Can you describe what plate A1 is?


23           A.   A1 is a boring log for boring B-1.


24           Q.   And when was that boring taken?
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 1           A.   The date up in the top left-hand corner says


 2    June 27, 2013.


 3           Q.   And does it have an indication there of what the


 4    depth to groundwater was, that date?


 5           A.   If you look on the left-hand side of the piece of


 6    paper, a little bit underneath the halfway mark, you'll see


 7    an upside down triangle and the words at 15 feet groundwater


 8    encountered.


 9           Q.   Okay.  And if you also look at the top right


10    corner, is there also that indication of depth to groundwater


11    at that point?


12           A.   Right, it says water depth, 15 feet plus or


13    minus.


14           Q.   Okay.  Can you take a moment, please, and look at


15    plates A2, 3, 4, 5, 6 through 10 and just determine that


16    these borings occurred on the same date?


17           A.   There's June 27th and 28th are the two dates I'm


18    running across thus far.


19           Q.   Okay.  And this was in July of 2013; is that


20    correct?


21           A.   In June.


22           Q.   Excuse me, June of -- yeah, I'm sorry.  I was


23    looking at the date of the plate, not the date of the boring.


24    So --
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 1           A.   Right, June 2013.


 2           Q.   Are you generally familiar with what happened


 3    climatically in Nevada at that time?  Were we in a period of


 4    drought?


 5           A.   In 2013 -- this is 2015.  You're in the fourth


 6    year of drought so, yeah, you would have had drought for at


 7    least two years.


 8           Q.   Okay.  And --


 9                MR. JOHNSTON:  Objection, there's no evidence as


10    to the interplay between groundwater levels and the drought.


11    That's subject to dispute, an entirely different set of


12    circumstances for the state engineer.  And for this witness


13    to try to make the -- connect the dots of drought meaning low


14    groundwater level, she doesn't have the ability to offer that


15    testimony.


16                MR. MARSHALL:  She's not testifying as to whether


17    or not there is evidence of drop in groundwater as a result


18    of the drought.  She's just testifying that there was, in


19    fact, a drought at this time.  You heard from Frank Ely.  He


20    testified as to what was happening with his well over the


21    same time period, in other words, and the location of his


22    property.  So his objection is not going to what she's


23    actually testifying about.


24                CHAIRMAN GANS:  Okay.  It's noted.
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 1                MR. JOHNSTON:  Thank you.


 2           Q.   (BY MR. MARSHALL:)  Okay.  Can we -- can we now


 3    go to the white NDEP binder and this is Exhibit 24.


 4           A.   Page?


 5           Q.   This is the engineer's narrative, which it's not


 6    internally paginated.  It's not paginated, so --


 7           A.   I got it.


 8                MR. MARSHALL:  Commissioners, we'll be working


 9    from, it's about 20 -- 20 pages from the front.  It's titled


10    Engineer Narrative.  First, can you --


11                CHAIRMAN GANS:  Hold on.  I don't have it yet.


12                MR. MARSHALL:  Okay.  It's dated 6-03 2014.


13                THE WITNESS:  If it helps physically, it's this


14    far into the section.


15                CHAIRMAN GANS:  Thank you.


16                COMMISSIONER PORTA:  You got one more.  Hang on.


17                COMMISSIONER TURNER:  We're all on the same sheet


18    of music now.


19           Q.   (BY MR. MARSHALL:)  Okay.  Can you identify from


20    the -- sorry to do this, but we're not going to ask them to


21    flip to the first page, and what is this entire document?


22           A.   The entire document is Exhibit 24.  It's the


23    permit -- Smith Valley Dairy application for Nevada CAFO


24    Groundwater Discharge Permit, dated June 4, 2014, prepared by
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 1    AGPRO, and it's somewhere in the vicinity of about 100 some


 2    odd pages.


 3           Q.   Have you reviewed this document before?


 4           A.   I have reviewed the permit applications in the


 5    public file, and I have reviewed -- I believe, I've looked at


 6    every page of this in one form or another but, yes, I've seen


 7    this -- this document.


 8           Q.   Okay.


 9           A.   This exhibit, okay, to be very specific, I've


10    also seen this exhibit.


11           Q.   Can you turn to, actually, it's the next page,


12    page two of three of the engineer's narrative.  There's a


13    paragraph about three down, it starts with run-on from


14    adjacent land?


15           A.   Yes.


16           Q.   Can you read that?


17           A.   "Run-on from adjacent land will not be a concern.


18    Surrounding topography is gently sloped and will be farmed.


19    The entire production area of the facility will be surrounded


20    by a two foot raised perimeter farm road that will prevent


21    any irrigation water or run-on from entering the production


22    area."


23           Q.   Why -- why is run-on an issue that needs to be


24    addressed?


Capitol Reporters







Page 142


 1           A.   Any storm water run-on that comes onto the


 2    property that interacts with any of the waste on the


 3    production site now becomes contaminated storm water run-off


 4    and must be dealt with by the permittee.


 5           Q.   And can you have run-on that comes onto the


 6    property that, for example, in this property that doesn't


 7    enter the production area but is still entering within the


 8    storm water system?


 9           A.   Right, and you can have uncontaminated storm


10    water run-on that you divert around your waste storage areas


11    so it maintains its non-contaminated status and then allow it


12    to go on its way, that's a very common procedure.


13           Q.   And -- okay.  Can you now turn to, this is


14    further back in the same document and it's a document called


15    titled estimating runoff and peak discharge.  I'll show you


16    what it looks like.  It's a table.  Could you please describe


17    what this document is?


18           A.   At the top it says estimating runoff and peak


19    discharge, and it appears to be a computer printout from an


20    EFH-2, version 1.10, and looking at the peak flow for


21    spillway is the practice, and it was dated June 6, 2014.


22           Q.   And what's the purpose of that document?


23           A.   Is to determine input the drainage area of


24    concern and you describe the surface of that drainage area
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 1    using a curve number which is in the middle of this document


 2    and other descriptors of the watershed, the slope, the length


 3    and then a particular storm event and time of concentration


 4    and you're supposed to come up with a -- at the bottom of the


 5    table your peak discharge rate which is in cubic feet per


 6    second that they are calling the peak flow for spillway


 7    design.


 8           Q.   And to arrive at these calculations, do you need


 9    to know the amount of territory that you're or area that is


10    being collected or the area that for these calculations?


11           A.   Yes, that's the first number drainage area.


12           Q.   Okay.  What is that number?


13           A.   140 acres.


14           Q.   Are you generally familiar with the size of the


15    dairy property?


16           A.   Yes.


17           Q.   And what is that size?


18           A.   It's about 140 acres.


19           Q.   So in other words, these calculations assumed no


20    other run-on of storm water for these -- to arrive at these


21    numbers?


22           A.   No, it would appear they were just looking at


23    storm water that fell on the property, no run-on from other


24    places, either from the south side, east or west.
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 1           Q.   So if I may clarify, that was a yes?


 2           A.   Yes.


 3           Q.   My question was did this analysis take into


 4    account any other land adjacent to the dairy property itself


 5    when determining the appropriate sizing of facilities?


 6           A.   Well, specifically the only thing we have here is


 7    140 acres, and so that's the size of the facility.  The


 8    engineer did not describe whether he was incorporating he or


 9    she was incorporating any outside acreage.


10           Q.   Okay.


11           A.   But from the other descriptors, it appears to be


12    the size and shape of the dairy facility.


13           Q.   Thank you.  Can you --


14           A.   I guess, I would like to clarify, and I'm looking


15    at the numbers 140 acres.  The watershed length of 500 feet


16    and the slope, it would appear to me if you were using other


17    pieces of property, you would break those down as is done


18    like with hydro cad.  In hydro cad, you would pick,


19    especially if there's different slope to the land, which


20    there would be to the east, you would have a separate little


21    watershed dictating its dimensions, length and slope and


22    maybe even a different curve number.


23                This is a really generic -- I mean, there's very


24    little detail in here, but a good engineer would have
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 1    separate inputs for different sources of the storm water


 2    runoff.


 3           Q.   So you're assuming it's one source?


 4           A.   Correct.


 5           Q.   Okay.  Can you now turn to, this is Appellant's


 6    Exhibit 37, so the black binder, page 37, excuse me,


 7    Exhibit 37.


 8                And, Commissioners, bear with me here because it


 9    was a snafu on my part in assembling this exhibit.  It's


10    supposed to be the monitoring report but when I PDF'd it,


11    somehow put in a lot of other NDEP documents and duplicates


12    so there's a lot of extraneous material here.


13                But what we're looking at is if you count from


14    the back, there's a couple of different letters from 2014


15    from NDEP, and then you start getting to these documents from


16    Silver State that is the actual monitoring report and it's --


17    the actual documents starts with this letter from


18    AGPROprofessionals on April 8th, 2015.


19                Using Exhibit 26, there is a chart on -- I'm


20    sorry, are we all on that -- do we have that?


21                Have you seen this document before?


22           A.   Yes.


23           Q.   And can you describe what it is?


24           A.   This is a submittal letter, plus table one is the
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 1    description of four monitoring wells and the dates of their


 2    baseline water quality sampling, and then the remainder of it


 3    is the laboratory reports from that water sampling event and


 4    the chain of custody report.


 5           Q.   Can you please identify these are for the four


 6    monitoring wells up on the right hand -- top right hand


 7    corner around the pond or three around the pond, is that


 8    accurate?


 9           A.   Yeah, monitoring wells one, two and three


10    numbered counter clockwise starting on the southeast corner


11    and monitoring well number four which was added later in the


12    permitting process is down in the southwest corner of the


13    entire dairy facility.


14           Q.   Can you please describe to the Commissioners the


15    depth to groundwater measurements for each of those


16    monitoring wells?


17           A.   Right, monitoring well one, which is the original


18    up gradient well, so it would be right in the manure storage


19    area, its depth to groundwater is 10.5 feet below ground


20    surface.  If you go to the far north end of the north storage


21    pond, monitor well number two, we're looking at 5.7 feet


22    below ground surface.


23                CHAIRMAN GANS:  Excuse me, am I finding these on


24    these charts here?
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 1                MR. MARSHALL:  Yes, on table one, table one of --


 2                CHAIRMAN GANS:  Okay.  Thank you.


 3                MR. MARSHALL:  We're just running down the depth


 4    to groundwater.


 5                CHAIRMAN GANS:  Yes.


 6           Q.   (BY MR. MARSHALL:)  Could you keep going, please.


 7           A.   And remember the land is sloping so it's less


 8    elevation at the north end than the south.  Okay.  Monitoring


 9    well number three, which is on the west side of the north


10    pond, it has depth to groundwater at 4.5 feet below ground


11    surface, and then monitoring well four at the far southern


12    end of the property, 19.8 feet below ground surface.


13           Q.   Okay.  Do you -- do you know the depth of these


14    ponds, familiar with the depth of the holding, the south and


15    north storage pond?  Is it approximately ten feet, ten to


16    14 feet?


17           A.   Oh, of the actual construction?  I was thinking


18    of elevation but yes.


19           Q.   Okay.  The bottom of the pond, in other words, is


20    ten to 14 feet?


21           A.   Below ground surface.


22           Q.   Thank you.  Okay.  I would like to take you now


23    back to SOS's Exhibit 26, I believe, which is comments that


24    you prepared, and can you turn to page 14 of that --
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 1           A.   Yes.


 2           Q.   -- document.  And heading number 12 is lack of a


 3    designed area for sludge, excuse me, solid sludge removal


 4    equipment.  Can you generally describe what that concern is


 5    that you raised in that document?


 6           A.   Yes, the wastewater that's going into these


 7    impoundments will have solids in them, not only from the


 8    milking parlor because the manure separator that they use,


 9    I'm familiar with it, it has a solid separation efficiency of


10    ten to 20 percent.  So the rest of the solids will end up in


11    the impoundments.  Plus, the way it's designed to receive


12    storm water runoff from the corral area and other places that


13    would pick up sediments and hay or feed or manure particles,


14    there's going to be more solids deposited into the


15    impoundments.


16                The way they built them, there is no access to


17    the bottom of the impoundment to -- let's say you wanted to


18    de-water all the wastewater out of it and kind of get rid of


19    the solids at the bottom, there is no concrete launch pad or


20    any other type of protective device that would allow you to


21    get into the impoundment itself with mechanical equipment and


22    remove solids.  It's just a bear plastic liner.


23                So this facility will have solids built up in the


24    wastewater impoundment.  They will have no way of getting out
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 1    unless they agitate, and still they will not be able to


 2    remove solids and that's a problem.


 3           Q.   Does that degrade the capacity of the facility to


 4    hold storm water?


 5           A.   Well, it does a variety of things.  It -- not all


 6    solids will stay on the bottom of the impoundment actually.


 7    On the sledge, some of them will float to the top and create


 8    a crust.  Some solids such as sand will drop out of the inlet


 9    pipe almost immediately the heavier, and they will start to


10    create a sandbar at the inlet pipe and that can become


11    incredibly frustrating in order to keep the inlet pipe from


12    clogging through the course of the operation.


13                Some of the solids, such as let's say feed


14    particles, et cetera would float to the top and start to


15    evaporate the formation of a crust, would, in fact, evaporate


16    the purported purpose of these impoundments which is not only


17    storage for land application but also for evaporation.  If


18    you have solid crust on the surface, you're not going to have


19    much evaporation.


20                So -- and I have observed dairy pond built in


21    this way after they have been used for ten or 15 years, and


22    all of these problems manifest themselves, and they are


23    constant problems for the dairy operator everyday, and they


24    cause the impoundments to be unnecessarily odiferous because
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 1    it's not a working waste storage facility.  It's a -- going


 2    to have some troubles with solids built up.


 3                And so best engineer practices is to provide a


 4    way to get into these lagoons to remove those storage over


 5    time, and they have not designed anything like that in the


 6    system.  So all they are left with is to do agitation and


 7    pumping which will not -- I -- which because of the size of


 8    the lagoons, they will not be able to remove much of the


 9    solids.


10           Q.   Thank you.  Can you turn to Exhibit 39, please.


11    This is one of our pending, in our Exhibit 39, please.  Can


12    you generally describe -- did you hear the testimony of Mr.


13    Ely and Ms. Gattuso describing what these pictures indicate?


14           A.   Yes, I did.


15           Q.   And do you recognize the dairy buildings in these


16    drawings?


17           A.   Yes, I do.


18           Q.   And what in particular if you're looking at 39B


19    and C, the second and third photographs, what -- what are --


20    what concerns you about this run-on for this that's indicated


21    here that was testified to?


22           A.   Okay.  Storm water run-on that comes onto the


23    property from offsite that is not formally collected and


24    directed in a drainage and culvert system which is your


Capitol Reporters







Page 151


 1    traditional engineering solution, but it's allowed to free


 2    fall across the property is now going to commingle with the


 3    manure storage area which is the area just south of the pond


 4    and be included in that storm water runoff that enters into


 5    the ponds, and they did not model for that.


 6           Q.   Thank you.  We would now like to turn to --


 7    forgive me here.  This is NDEP's exhibit permit.  Sorry, I'm


 8    having a --


 9                MS. FAIRBANK:  Which one are you looking for?


10                MR. MARSHALL:  The actual permit.


11                MS. FAIRBANK:  It's number two.


12                MR. MARSHALL:  Number two, Exhibit Number Two, so


13    this is a stipulated exhibit.


14           Q.   And have you seen this document before?


15           A.   This is not the signed version.


16                MR. MARSHALL:  Can we confer for a minute?


17                CHAIRMAN GANS:  Let's take a break, ten minutes.


18                MR. MARSHALL:  I think they are just trying to


19    get a copy of the final permit.


20                MS. FAIRBANK:  Yes, ten minutes should be fine.


21                CHAIRMAN GANS:  We'll reconvene at five after


22    2:00.


23                (Whereupon, a brief recess was taken.)


24                CHAIRMAN GANS:  We'll go back on the record.
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 1    It's ten minutes after 2:00.


 2                Mr. Marshall, I figure you're going to go on to


 3    something else, and we'll come back to this when the


 4    documents are available?


 5                MR. MARSHALL:  Correct.


 6                CHAIRMAN GANS:  Thank you.


 7           Q.   (BY MR. MARSHALL:)  I would like to now turn to,


 8    let me get the number right.  This is Exhibit 11, NRCS,


 9    National Resource Conservation Service.


10                CHAIRMAN GANS:  This is your document?


11                MR. MARSHALL:  Yes, my document, excuse me, my


12    black binder.  Soil Survey of Lyon County, excerpts from


13    1984.


14                MS. PRATT:  This has already been admitted.


15                CHAIRMAN GANS:  Yeah.


16                MR. MARSHALL:  What?


17                MS. PRATT:  I was saying it's already been


18    admitted.


19                MR. MARSHALL:  This is admitted.


20           Q.   Then can you look at on page 61 under soil type


21    451 low coarse sand about three, excuse me, four paragraphs


22    down, there's a paragraph starts with permeability, can you


23    please read that?


24           A.   "Permeability of this Obanion soil is moderately
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 1    slow.  Available water capacity is high.  Effective rooting


 2    depth is limited by season high water table that is at a


 3    depth of 0.5 to 2.0 feet from January through December.


 4    Runoff is very slow, and the hazard of water erosion is


 5    slight.  The hazard of soil blowing is slight."


 6           Q.   Thank you.  Now, on page 62, this is for soil


 7    type 452 Obanion sandy loam drained, actually one, two, three


 8    paragraphs down on the left, it also indicates that for the


 9    soil type, when is the period of seasonal high groundwater?


10                CHAIRMAN GANS:  Excuse me, are you on a


11    particular paragraph?


12                MR. MARSHALL:  Yes, I'm on the third full


13    paragraph on the left hand column of page 62.


14                CHAIRMAN GANS:  Starting with what words?


15                MR. MARSHALL:  Permeability of this Obanion.


16                CHAIRMAN GANS:  Thank you.


17           Q.   (BY MR. MARSHALL:)  When is the period of


18    seasonal high groundwater?


19           A.   Again, from January through December.


20           Q.   Okay.  And then for soil type 453, continuing on


21    down at the top of the right hand column, the second


22    paragraph, starting with, again, permeability, when is the


23    seasonal high water table?


24           A.   Same wording, January through December.
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 1           Q.   Thank you very much.  Can we go now to our


 2    exhibit number -- excuse me, forgive me.  This is NDEP's


 3    Exhibit 8, and can you please -- this is an admitted exhibit.


 4    Can you please describe what this is?


 5           A.   This is an NRCS, Natural Conservation Resource


 6    Service, part of the USDA conservation practice of standard


 7    for waste storage facilities, so it's standard code number


 8    313 and at the bottom right hand corner, it's dated October


 9    2003 is this version.


10           Q.   Okay.  And can you turn to page two, please.  And


11    on the right hand column, under additional criteria for waste


12    storage ponds, does this -- the second paragraph, does it


13    also reference when the high water or, excuse me, when the


14    table -- water table should be measured to ensure separation?


15           A.   We're talking about the --


16           Q.   The paragraph starts with pond shall have bottom


17    elevation?


18           A.   Right.


19           Q.   And my question is simply at what point in time


20    should the water table be measured to ensure groundwater


21    separation?


22           A.   Well, you want to look for seasonably high water


23    table.


24           Q.   That's it.  Thank you very much.  And why is that
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 1    important?


 2           A.   Seasonally high is a term of art, meaning the


 3    highest that the shallow groundwater is found seasonally, and


 4    it can be lower, but the highest would be the closest to the


 5    earth's surface.


 6           Q.   And now can we go please to our exhibit, black


 7    binder, number nine.


 8                CHAIRMAN GANS:  Which has not been stipulated to.


 9                MR. MARSHALL:  Which has not been stipulated to.


10           Q.   Can you describe what that document is?


11           A.   This is the Nevada Division of Environmental


12    Protection's document titled Animal Waste Storage


13    impoundments WTS-38, and this one has a date of August 2014.


14           Q.   And what is this -- can you read the first


15    paragraph, please, without -- the last sentence is not


16    applicable, so just, I guess, the first sentence of the first


17    paragraph.


18                MS. FAIRBANK:  We would object to the reading of


19    this particular document into the record.  It's not been


20    admitted.  We don't stipulate to the admissibility.  So by


21    having the witness read it, it's the same as admitting the


22    document.


23                MR. MARSHALL:  I can rephrase it, if you would


24    like.
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 1                CHAIRMAN GANS:  Okay.


 2           Q.   (BY MR. MARSHALL:)  Generally, do you understand


 3    what this document was written for?


 4           A.   From my understanding, both from e-mail


 5    communication between the department and the applicant


 6    consultant is my main reference that this document was


 7    prepared by the -- the NDEP to provide guidance in the design


 8    and construction of waste storage facilities, and the


 9    applicant in this case was their consultant was directed to


10    look at this document and use it in their design.


11           Q.   Can you look at page two of four, item number


12    five, groundwater separation, and can you describe without


13    reading what that provision talks about?


14           A.   Again, it's providing for a minimum of four foot


15    separation between the high seasonal groundwater table and


16    the bottom of the lagoon impoundments.


17           Q.   Thank you.


18                We will address this exhibit with an NDEP


19    witness, and then we will offer it into evidence at that


20    time.


21                MR. JOHNSTON:  I have to object to that testimony


22    because that did not accurately reflect this document that


23    she was referring to, and I can do it on cross-examination,


24    but I believe the proper time to make the objection if
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 1    someone does continue to read the full sentence is now.


 2    Because what it actually says is that the storage


 3    impoundments -- this is between the bottom of the proposed


 4    storage impoundment and the seasonal high groundwater table


 5    shall be four feet or the design shall incorporate liner


 6    ballast measure to protect liner uplift from high water


 7    table.  So to have the witness testify that was the complete


 8    statement of the guideline is inaccurate and misleading.  I


 9    want to correct the record now based on my objection.


10                CHAIRMAN GANS:  Thank you.


11                MR. MARSHALL:  That's fine.


12                CHAIRMAN GANS:  Okay.


13           Q.   (BY MR. MARSHALL:)  Okay.  That's all I have for


14    this exhibit.


15                MS. FAIRBANK:  Oh, okay.


16                MS. PRATT:  Is that exhibit --


17                CHAIRMAN GANS:  John, let me make sure we're not


18    -- so nine is pending?


19                MR. MARSHALL:  Nine is pending.


20                CHAIRMAN GANS:  Okay.


21                MS. FAIRBANK:  Replace two.


22                MS. PRATT:  Replace it with this one.


23           Q.   (BY MR. MARSHALL:)  Now, we're turning to


24    Exhibit 2 in the binder and this is -- I guess, you've
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 1    already identified you've seen this document before.  Now, in


 2    your -- you're also -- excuse me, as much respect as not


 3    calling you Your Honor would entail, we are also going to be


 4    running through a number of objections -- not objections, a


 5    number of issues we identified with the permit that were


 6    identified in our opening brief that starts at page 16 which


 7    relate to the permit in the application or excuse me, the


 8    draft permit.


 9                The first one I wanted to ask you about is the


10    flow rate that is calculated to average point or 800,000


11    gallons of water, can you --


12                CHAIRMAN GANS:  Excuse me, where are we, page 16?


13                MR. MARSHALL:  No.  What I -- these are -- if --


14    I'm trying to not switch between two exhibits for you, so


15    these are concerns identified in our -- specifically


16    identified in our form three and in our brief and were also


17    parts -- part of her comments which is Exhibit, I believe,


18    26.  So rather than have you flip back and forth, I was going


19    to have her -- the witness describe to you what the concern


20    was and whether or not it was addressed.


21                MS. PRATT:  We're just trying to follow along.


22    Page 16 of what document?


23                MR. MARSHALL:  Page 16 of my opening brief.


24                COMMISSIONER PORTA:  That's page seven I think in
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 1    the permit.


 2                MR. MARSHALL:  Yes, I was about to get there.


 3           Q.   So on page seven of the permit, there's a flow


 4    rate of point zero eight million gallons per day.  Can you


 5    enlighten the Commissioners about your concern with that flow


 6    rate?


 7           A.   It's zero point eight zero million gallons which


 8    is equivalent to 800,000 gallons.  My concern is this is a


 9    limitation, a discharge limitation on the 30-day average flow


10    rate, so this would be the ceiling at which the dairy could


11    discharge the amount of volume they can generate of


12    wastewater.


13                My concern is that it is significantly higher


14    than the amount of water that's actually even used on the


15    property, and it is also significantly larger than the value


16    that was proposed by their consultant.  So in effect, the


17    permit has such a high discharge rate that even if the


18    facility was fully operated and used as much water as they


19    thought they needed, they wouldn't come within one fourth or


20    one tenth of this volume.  It's an extraordinary exaggeration


21    and, therefore, not really a limitation on the facility.


22                They should have something -- if you're going to


23    actually write a permit that's trying to control or


24    understand the amount of wastewater generated, a facility
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 1    needs to get a little bit closer to what is actually


 2    estimated to you by the applicant.


 3           Q.   Then on the same page, there's talking about the


 4    base you described as a 30-day average and -- but the


 5    measurement is made weekly.  Can you talk about --


 6           A.   Right, just a slight background of what we have


 7    here is we have a non discharging permit language trying to


 8    be shoehorned into a discharge permit database, and I had


 9    this same problem when I was a permit writer in Oklahoma.


10                For discharging permits, a lot of this language


11    makes sense.  For non discharging permit, it doesn't, but


12    there are some like artifacts or problems with language that


13    was left in the templet that should have been changed.


14                But if you're asking for a 30-day average but


15    you're measuring weekly, then you're -- in some permits you


16    might want to say exactly how many of data points that would


17    be, and then also if it's a 30-day rolling average, okay, not


18    a calendar 30 days, but every time you take a measurement


19    then you incorporate 30 days behind it.


20                I don't know if everyone on the Commission is


21    familiar with 30-day rolling average, but that's my concern


22    and that is a common way of describing a measurement in an


23    NPDES format.


24           Q.   And then --
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 1           A.   I need to clarify that.


 2           Q.   Okay.  You can clarify that.


 3           A.   I think I need to clarify that.  In any given


 4    30 days, there may be some activities on the facility that


 5    generate more wastewater than others, be generating the same


 6    volume every single day.  So with a 30-day average, it is an


 7    attempt to capture those peaks and valleys rather than having


 8    them hide in a static 30-day calendar day, if that makes


 9    sense, just a way to get a more accurate understanding of the


10    facility.


11           Q.   Okay.  And then can you turn to page eight.  Page


12    eight, are you already there?


13           A.   I think I am.


14           Q.   And this has -- talking about manure measured in


15    wet tons, and you had a concern about wet tons.  Can you


16    describe what that is, please?


17           A.   Right, I had a concern just from the permit


18    language itself, and I think that was reflected later in some


19    e-mail communications but when -- there is no indication on


20    the a facility of a scale a weigh scale, all right.  So to


21    require reporting of weight of wet tons is a requirement that


22    doesn't -- doesn't seem to address the restrictions of the


23    site, and what might have been a better method of determining


24    the amount of manure removed from the facility is to maybe
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 1    pick a cubic feet or some other easier measurable quantity,


 2    and because otherwise we're going to get into a situation


 3    where it's going to be estimates from book values, and we're


 4    not going to have actual volumes or tonnage unless you have


 5    it.


 6           Q.   Can you turn to page 19, please.


 7           A.   19?


 8           Q.   Yes.  Can you describe issues with --


 9           A.   So we just left some tables and we're now into


10    something titled Special Approvals/Conditions Table, and


11    there's a series of 14 items on it of which many of them are


12    qualified with the statement, "does not apply to this


13    permit."  So, again, this is indicative of more of a templet


14    issue than a, you know, cleaned up version of a permit for


15    this facility.


16           Q.   Can you look at item number six, transfer


17    function requirements?


18           A.   Right, that's a separate issue related to the


19    permit and this -- the sentence is manure may be stockpiled


20    in and around the pens and in places of the facility's


21    production area that drain to the wastewater impoundments.


22    Manure may also be transferred to a third party.


23                And so what is happening here is the permit is


24    allowing manure to be stored basically anywhere on the


Capitol Reporters







Page 163


 1    property.  Whereas, the engineer's design just has the manure


 2    in two places, either in the corral or in the manure storage


 3    area.  And so the -- actually, the permit is broadening where


 4    this manure can be placed that has this outside of the


 5    engineer's design.


 6           Q.   Can you turn to page 21.  And are you talking


 7    about the laboratory analysis, and can you talk about that,


 8    please, and what conditions?


 9           A.   It's towards the bottom of the page, item A four


10    seven.


11           Q.   Uh-huh.


12           A.   This is towards the bottom of that page,


13    additional monitoring by the permittee, and this is what the


14    permit says, "If the permittee monitors any pollutant at the


15    locations designated herein more frequently than required by


16    this permit, using approved analytical methods as specified


17    above, the results of such monitoring shall be included in


18    the calculation and reporting of the values."  So I think


19    actually I wanted the paragraph above, sorry.


20                I think what I want to talk about what this one


21    says, okay, yes -- so I'm sorry.  I'm sorry.  I'm not sick.


22    It's an allergy.  I know the cough sounds awful.  I


23    apologize.  A.4.6.4, the analytical techniques or methods


24    used.  Okay.  So here is the permit and 4.6, it's talking
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 1    about recording results of the samples or measurements taken


 2    and it's dictating a laundry list of things you have to have,


 3    like the place, date and time that you did the sampling, the


 4    date of the analysis, who performed the analysis and then the


 5    analytical techniques or methods -- techniques or methods


 6    used.


 7                And typically, well, in a good permit, the


 8    permitting staff would be a little bit more concerned about


 9    exactly which laboratory methods were being used, and the


10    reason why you do that is when you receive the data from the


11    permittee, it goes into a database, and so you want to make


12    sure that that -- all data, let's say for nitrates, is


13    generated from the same EPA approved laboratory method.  It


14    has the same detection limits and, therefore, that all of the


15    data in that part of the database is comparable, okay, and


16    defensible in court.


17                So by providing a freedom to the permittee to


18    determine the analytical techniques, the agency has lost


19    their control over the quality of the data, and my experience


20    in permit -- NPDES permit writers and permits that if you are


21    going to require an analysis, laboratory analysis that you


22    also specify the EPA analytical method and not allow the


23    permittee to use whatever one they want.


24                For example, some methods could be colormetric,
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 1    you know, just with like a hack test, that have -- maybe that


 2    are not as sensitive and don't give you as good of value


 3    versus some other laboratory analysis for the same parameter


 4    could give you better detection limits.  Meaning, you could


 5    get -- you could get a more specific number and maybe even a


 6    lower value.


 7                So, anyway, that's -- it's a concern that it's


 8    just leaving that up in the air, and it's a problem with


 9    compliance.  It will be a problem with enforcement.  It will


10    be a problem with presenting the data in an enforcement


11    action if the techniques are not outlined.


12                MR. JOHNSTON:  Objection, I move to strike that


13    last testimony.  That's pure speculation as to what might


14    occur in the future, and it's just her view of how this


15    permit is being interpreted.


16                CHAIRMAN GANS:  I agree.


17                MR. MARSHALL:  Can I?


18                CHAIRMAN GANS:  Go ahead, yeah.  You want to be


19    -- yeah, absolutely, I cut you off.


20                MR. MARSHALL:  Hopefully I'll change your mind,


21    but that it's really she is testifying based on her


22    experience and to similar types of permit conditions and what


23    can happen, and she's been involved as indicated in many


24    testifying on the permits, so I do think it is relevant as to
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 1    why you might have a consistent set of monitoring, reporting


 2    information.  With that, I'll be quiet.


 3                MR. JOHNSTON:  I'm happy to respond, but it's


 4    still speculative because the type of data that the witness


 5    is talking about could be provided under this permit.  It's


 6    speculation as to what might be provided in the future and


 7    whether -- depending on what that data indicates, there might


 8    be an enforcement.  That's just wild speculation.  With all


 9    due respect to Ms. Martin's experience in this area, it's


10    still speculation as to what might happen under this.


11                MR. MARSHALL:  That's one of the problems with


12    the permit that at this point it's speculation.


13                MR. JOHNSTON:  Mr. Marshall is just arguing.


14                MR. MARSHALL:  Right, this is argument.


15                MR. JOHNSTON:  We're talking about witness


16    testimony, Mr. Chairman.


17                MR. MARSHALL:  We're arguing over --


18                CHAIRMAN GANS:  We don't need to argue this,


19    okay?  I understand what the intervenor is saying, and it's


20    been noted, and we will allow it.


21           Q.   (BY MR. MARSHALL:)  Okay.  Do you have any other


22    significant concerns that you would like to articulate about


23    the permit?  We've just touched on the highlights.  We, of


24    course, included others in our brief but in terms of trying
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 1    to conserve our fast disappearing daylight.


 2                COMMISSIONER PORTA:  These are your major points.


 3                THE WITNESS:  I have one more.  One would be the


 4    detection limits.  The permit allows for --


 5                CHAIRMAN GANS:  Is this particular in the permit


 6    somewhere?


 7                THE WITNESS:  Yes.


 8                CHAIRMAN GANS:  Let's specify.


 9                MR. MARSHALL:  It's on page 25, I believe.  I'll


10    refer to page 25, okay.  On page 22 of the permit, item


11    A.4.8.4, the permit states "All laboratory analysis conducted


12    in accordance with this discharge permit must have detection


13    at or below the permit limits."


14                Okay.  Now, again, this is very similar to not


15    specifying the EPA method.  If you do not specify the


16    detection limit for each and every parameter that you're


17    asking for a reporting, then you are stuck with data or a


18    method that is not -- that is only as sensitive as for


19    example the maximum contaminant levels which say for nitrates


20    is ten parts per million is the MCL under the Safe Drinking


21    Water Act.


22                On your page 25 of the permit, you have some step


23    enforcement from seven parts for a total filtration but let's


24    say just nitrates, the enforcement limit is ten parts per
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 1    million, if that's your detection limit for the method that


 2    you use, then if you have 9.8 parts per million, you may not


 3    get a positive answer on your analytical, and so you've lost


 4    the knowledge that you're actually very close to your MCL.


 5                So EPA's recommendations for detection limits is


 6    one tenth of the MCL so that your detection limit is well


 7    below the actual value that you're concerned about, and you


 8    can start to see an upward trend towards it, and that's


 9    standard in NDPS, that's standard for EPA.


10                MR. MARSHALL:  Thank you.  I have no further


11    questions.


12                CHAIRMAN GANS:  Okay.  The State's table?


13                          CROSS-EXAMINATION


14    BY MS. FAIRBANK:


15           Q.   Ms. Martin, would you refer to Appellant's


16    Exhibit 36, which is your CV.


17                CHAIRMAN GANS:  Wait, counsel, 36?


18                MS. FAIRBANK:  Appellant 36, in the black binder.


19                CHAIRMAN GANS:  Ah-ha.


20                THE WITNESS:  Yes.


21           Q.   (BY MS. FAIRBANK:)  And starting at the third


22    page of that exhibit what's been marked as -- what's


23    indicated as page one of your expert witness testimony and


24    deposition history, based upon your prior testimony and
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 1    review of this document, it appears most of your testimony


 2    has been made on behalf of objectors to or appellants from


 3    the issuance of a permit, isn't that true?


 4           A.   My clients are the people that appeal the permit


 5    issuance.


 6           Q.   So you're generally on the homeowners or those --


 7    making sure I understand your testimony, so you generally


 8    testify on behalf of those appealing the issuance of a


 9    discharge permit?


10           A.   Right, and different states have different


11    qualifiers on who can do that, whether it's an organization


12    or an individual, I guess, to clarify your question.


13           Q.   When was the last time you testified on behalf of


14    entity that issued a permit?


15           A.   I have not testified for a state agency.


16           Q.   What is your rate of payment for your services?


17           A.   For a -- for the citizens that are protesting,


18    are doing a permit appeal my fee is $750.


19           Q.   And is that a flat fee or that based upon just


20    your initial review?


21           A.   That's been my flat fee since 1997.  I have


22    different fees when I work for companies but when I work for


23    citizens, it's a small dollar amount.


24           Q.   Now, you previously provided to the department of
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 1    environmental protection comments with respect to the


 2    application and draft permit?


 3           A.   Is that a question?


 4           Q.   Yes.  Did you previously provide the department


 5    written comments?


 6           A.   Yes, I did.  On the -- I provided comments on the


 7    draft permit but more specifically on the procedure and on


 8    the permit file itself was the focus.


 9           Q.   And that was identified as Exhibit 26 for


10    appellants, is that those comments?


11           A.   Exhibit 26, correct.


12           Q.   And that -- that document there, combined with


13    your public comment at the January 7th, 2015, hearing,


14    consisted the totality of your public input or your input


15    into the issuance of the permit involving the Smith Valley


16    Dairy?


17           A.   With my public input, there was only one public


18    meeting, so that would be my comment there, and it was only


19    one public comment period, and this is the only public


20    written comments I've submitted.


21           Q.   In that written public or, excuse me, in


22    Exhibit 26, your written comments, did you make any


23    specification or identify any concern with respect to the use


24    of a 30-day time period or rolling 30-day time period?
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 1           A.   At the time that I was asked to put together


 2    these comments, the citizens --


 3           Q.   That wasn't my question.  My question was --


 4           A.   I'm answering the question.


 5           Q.   Yes or no, did you include a comment with respect


 6    to the 30-day versus a rolling 30-day time period?


 7           A.   For yes or no, I did not include any comments


 8    about the proposed permit -- I guess I did.  There's some


 9    comments but not on the 30-day rolling, you're correct.


10           Q.   And these comments were based upon the


11    application as it stood at that time that you had received a


12    copy of that application, correct?


13           A.   My comments would have been restricted to the


14    permit application materials that were supplied via an open


15    records request.  So whatever the agency provided via links


16    or copies to the citizens, that's what I had access to.


17           Q.   And that also included the draft permit?


18           A.   Yes.


19           Q.   And some of those concerns were memorialized in a


20    notice of decision issued by the department of environmental


21    protection; is that correct?  Let me rephrase that question.


22    That was a poorly phrased question.


23                So your concerns were memorialized and summarized


24    in the notice of decision issued by this department of
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 1    environmental protection, is that true?


 2           A.   You know, I didn't do a check on every single one


 3    of them, but I do know the notice of decision had some


 4    paraphrasing of concerns, and then the agency response.  So I


 5    did not go point by point to see if every one of them were


 6    addressed or addressed adequately.


 7           Q.   So if I -- would you refer to Defendant's


 8    Exhibit 20, which would be in the white binder, and this has


 9    been stipulated and an admitted exhibit.  Have you seen that


10    document before?


11           A.   Yes.


12           Q.   And if you would refer to page two of Exhibit 20,


13    section one, did you express concern regarding construction


14    of the -- of the construction prior to the issuance of the


15    permit?


16           A.   Yes, I did.


17           Q.   And the response indicated that there was a cease


18    and desist order and notice of alleged violation; is that


19    correct?


20           A.   The document speaks for itself, but the NDEP


21    response says construction that commenced prior to the


22    issuance of the permit was addressed by NDEP through a cease


23    and desist order and a notice of alleged violation to the


24    permit.
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 1           Q.   And then also on page two under the second


 2    concern with regards to a management plan to address odors


 3    and flies, do you know whether the final permit issued


 4    addressed that particular concern?


 5           A.   The NDEP response speaks for itself, but NDEP


 6    required the permittee --


 7           Q.   I'm sorry, that wasn't my question.  My question


 8    is do you know whether or not the final permit issued


 9    addressed that concern you expressed with regards to a


10    management plan to address odors and flies?


11                CHAIRMAN GANS:  Excuse me, what page is that on?


12                MS. FAIRBANK:  The concern is on page two of


13    Exhibit 20, Defendant's Exhibit 20.


14                MR. MARSHALL:  Rolls over onto page three.


15                CHAIRMAN GANS:  Go ahead and answer.


16                THE WITNESS:  Yes, one of the solutions was to


17    require the management plan for nuisance control, and I read


18    that and I felt that --


19           Q.   (BY MS. FAIRBANK:)  That wasn't my question.  It


20    was a yes or no.  Did they -- did the permit include an odor


21    management or some sort of plan with respect to odors and


22    flies?


23           A.   In this document?


24           Q.   In the permit do you know whether it did?
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 1           A.   I believe, yes but I don't remember what page.


 2           Q.   I'll go ahead and refer you to Exhibit 2, which


 3    is the permit, and page 19.  I believe it's 19, section --


 4    paragraph seven or section seven.


 5           A.   Are you asking me a question?


 6           Q.   I was just referring to that to refresh your


 7    recollection with respect to my question as to whether or not


 8    the permit contained.


 9           A.   Right, it requires a management plan for nuisance


10    control, item number seven.


11           Q.   And then in your written comments, going back to


12    the Defendant's Exhibit 20, the summary of the public


13    comments, you had expressed concern regarding access to the


14    public records.


15                MR. MARSHALL:  I'm going to object.  This is -- I


16    don't know what this has to do with the -- her -- the basis


17    for her testimony.  It's not relating to the permit.  It's


18    relating to the process regarding when it was issued which is


19    not what she was testifying.


20                MS. FAIRBANK:  One of the issues that has been


21    presented by appellants and including through the -- through


22    their argument and through Ms. Martin's documentation and


23    evidence presented by the appellants relates to that one of


24    the problems with the issuance of the permit was access to
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 1    the public comments and access to public records, and so that


 2    correlates into a deficiency and issuance of the permit.


 3                Ms. Martin made public comment with regards to


 4    that which is part of the record with respect to the totality


 5    of the issuance of the permit, and so I'm just simply going


 6    through that particular, you know, those concerns that were


 7    expressed with respect to, you know, responding to those


 8    contentions that because there was inadequate public access


 9    represent by the appellant responding to that particular


10    issue as present through the documents and evidence which


11    have been stipulated in and admitted before the Commission


12    here today.


13                MR. MARSHALL:  Again, for us, this has to do with


14    the timing of this case.  If they want it, that's part of


15    their case in chief to argue about whether or not there was


16    public notice and those issues, they are welcome to do it


17    there, but this is a cross-examination of an expert that gave


18    testimony on how the dairy operates and not on whether or not


19    the -- there was public testimony.


20                They are welcome if they want to identify her as


21    a witness, call her about that, but that's not what the


22    subject of the direct examination was.


23                MS. FAIRBANK:  As counsel for the Commission has


24    already stated earlier today, you know, the rules of evidence
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 1    are a bit lax in these types of proceedings.  We are


 2    constrained by a two-day period of time.  We're already


 3    almost 3:00 p.m. today.  And so in the interest of moving


 4    things forward because there are still multiple witnesses to


 5    be called today and tomorrow, I'm just trying to go ahead and


 6    efficiently move through things so that we can get through


 7    this within the time constraints and not have to be burning


 8    the midnight oil.


 9                MR. JOHNSTON:  Mr. Chairman, Mr. Marshall moved


10    for admission of Exhibit 26 to the written comments, and


11    Ms. Martin -- those written comments that he introduced into


12    evidence contain this precise issue, and now he says she


13    can't be cross-examined on that issue?  He can't have it both


14    ways where the written comments go into the evidence and then


15    we're not allowed to cross-examine her on those precise


16    issues.


17                CHAIRMAN GANS:  I'm going to allow it.


18           Q.   (BY MS. FAIRBANK:)  Did you express concern in


19    the written comments and at the public hearing with respect


20    to access to public records?


21           A.   I expressed concern because --


22           Q.   The question is did you express -- did you make a


23    representation that you had concerns, yes or no?


24           A.   Yes.
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 1           Q.   And ultimately were you provided the totality of


 2    the records prior to the conclusion of the public comment


 3    period?


 4           A.   I was provided -- we've been asking for the


 5    records since June.


 6           Q.   My question was --


 7           A.   We were provided the information over the


 8    Christmas holiday, and I took time out from my family and my


 9    celebration to put together an expert report that was --


10                CHAIRMAN GANS:  Let's hold.


11                THE WITNESS:  -- in anticipation of a deadline of


12    January 7th, that's exactly what happened.


13                CHAIRMAN GANS:  I'm asking the witness to hold.


14    I want to hear the question again.


15           Q.   (BY MS. FAIRBANK:)  Did you receive the totality


16    of the public records prior to the conclusion of the public


17    comment period, yes or no?


18                MR. MARSHALL:  I'm going to object.  That


19    question assumes that you've defined what totality is and


20    it's undefined as to how she's supposed to answer that


21    question and what the totality of the record is.


22                CHAIRMAN GANS:  Isn't the totality, this document


23    that we have agreed to have in the record?


24                MR. MARSHALL:  No, I think she's referring to
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 1    more than that.


 2                CHAIRMAN GANS:  I need to know.


 3           Q.   (BY MS. FAIRBANK:)  I'll break it down little bit


 4    so it's a little bit more clear.  Did you receive a copy of


 5    the permit application prior to the conclusion of the public


 6    comment period?


 7           A.   I received two CD's, if that will help, where


 8    your agency burned some various documents that was considered


 9    to be the public file.


10           Q.   And subsequently you've reviewed the documents


11    that have been presented as evidence in this particular case,


12    in particular Defendant's Exhibit 24, which is the


13    application for the Nevada CAFO groundwater discharge permit,


14    were there any documents -- based upon your review of


15    Exhibit 24, were there any documents that were not included


16    in those two CD's that were present in Exhibit 24 based upon


17    your review?


18           A.   That's a big question.  Your Exhibit 24?


19                MR. MARSHALL:  I'm going to object.  I think are


20    you asking that she compare the CD's that she was provided


21    with the documents that are in the record?


22           Q.   (BY MS. FAIRBANK:)  Well, earlier she represented


23    that she's reviewed this entire document.  So presumptively


24    as the expert, she's reviewed the totality of this document.
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 1    I'm asking her whether or not she has any recollection as to


 2    whether or not there were contents in the Exhibit 24, the


 3    permit application, that were not present in the CD's that


 4    she reviewed prior to the conclusion of the public comment


 5    period?


 6           A.   Good question.  The CD's were a wide variety of


 7    information, including e-mails, public letters, et cetera.


 8    All of those kinds of items, of course, were not in your


 9    Exhibit 24 but whether or not this Exhibit 24 was identical


10    to what I received, actually, what I received was in a


11    jumbled mess, and this exhibit is all compiled together


12    nicely for you, so it's hard to say actually if they are the


13    same exact documents.


14           Q.   Okay.  And then you also received a copy of the


15    draft permit prior to the conclusion of the public comment


16    period, did you not?


17           A.   I personally received one?


18           Q.   You received a copy of the draft permit?


19           A.   I believe that's something in the mail which was


20    the response to comments, and then I also looked for the


21    draft permit on-line, so I believe I did have a draft permit.


22           Q.   And that's what was utilized to create your


23    comments that were set -- that are set forth in the


24    Exhibit 26, your written comments regarding the Smith Valley
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 1    Dairy permit application?


 2           A.   The vast majority of my written comments were


 3    focused on the permit process and some of the permit


 4    application materials and for the proposed permit itself.


 5           Q.   But you did base some of those comments on the


 6    proposed permit?


 7           A.   One or two.


 8           Q.   Yes or no?


 9           A.   Out of 15.


10           Q.   You did base some comments on that draft permit?


11           A.   Yes, one or two based on 15 pages.


12           Q.   And now on page four of Defendant's Exhibit 20,


13    the notice of decision, you express concern with regards to


14    the storage of silage on bare ground and concerns regarding


15    the combination and capsulation for the leachate?


16                MR. MARSHALL:  Forgive me, would you mind asking


17    a direct question.  I think it's confusing if you're lifting


18    your voice at the end, indicating --


19           Q.   (BY MS. FAIRBANK:)  Did you express a concern for


20    silage storage on bare ground on page four of the or were


21    your concerns memorialized on page four?


22           A.   Those are two completely different questions.


23           Q.   Did you express concern with regards to silage


24    being stored on bare ground with regards to the application
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 1    and draft permit?


 2           A.   My concerns were expressed on page 14 of public


 3    comments, item number 13, the waste calculation do not


 4    include silage leachate.


 5                Now, on your Exhibit 20 -- what page number are


 6    you looking at, page five of that document, you're asking me


 7    if my concerns were memorialized, so you have to look on page


 8    four and it says, paraphrasing, the above named people are


 9    concerned that the silage storage area is not lined or not


10    stored in horizontal plastic silos to prevent the leachate


11    contaminating the aquifer.


12           Q.   Was that a concern of yours?


13           A.   And the other one is the above named people


14    express concern for existing silage, so neither one of those


15    paraphrase or memorialize my concerns about the volume of


16    silage leachate, so the answer is no.


17           Q.   But you had concern regarding -- is there a


18    difference between a concern regarding storage of silage on


19    bare ground and a calculation for the volume of the leachate


20    and runoff from that?


21           A.   Well, if you -- I guess we need to put this in


22    the time frame that it occurred.  At the time frame that I


23    wrote the public comment, the agency or the applicant was


24    proposing to store the silage on bare ground.
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 1           Q.   Correct, that's my question.


 2           A.   Incidentally, the silage is stored on concrete.


 3           Q.   That wasn't my question.  The question -- I'm


 4    trying to make the record clear, so the question was at the


 5    time of the public comment, you expressed concern with regard


 6    to the application, not considering the leachate from the


 7    silage storage as part of the calculation because it was


 8    being stored on bare ground, yes or no?


 9           A.   It's not just because it was stored on bare


10    ground so the answer is no.


11           Q.   Not because just because, but that was a factor?


12           A.   You're picking the questions.


13           Q.   That was a factor?


14           A.   Right, I know.  That's what I'm trying to answer


15    them.  The issue was that there was not an explanation of the


16    volume that would be generated, that's all I expressed in my


17    public comments.  I didn't express it as whether or not I


18    guess surface and groundwater but the problem was the volume.


19    I could clarify that answer.


20           Q.   Ultimately, the permittee voluntarily poured a


21    significant concrete pad for the purpose of storing and


22    directing the runoff from -- and leachate from that silage


23    storage; isn't that correct?


24           A.   I do not believe it's a significant size
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 1    considering the size of the dairy.  I've seen dairies of that


 2    size have silage concrete lines, silage storage areas of


 3    17 acres.


 4           Q.   Do you know how big --


 5           A.   You know, if I can't answer the question --


 6           Q.   But, excuse me, do you know how large the --


 7                MR. MARSHALL:  Can we have a --


 8                THE WITNESS:  Maybe a break.


 9                MR. MARSHALL:  It seems that you're asking a


10    question and you're not allowing her to answer if she's not


11    giving you the answer that you want, at the same time --


12                MS. FAIRBANK:  My problem is that Ms. Martin


13    tends to decide to go ahead and run.  And so for the purpose


14    of trying to move things along, I'm trying to keep the


15    testimony limited to the question that's being asked.


16                MR. MARSHALL:  Please phrase your questions in a


17    way that either she can answer directly or let her answer in


18    the manner that -- that she feels she's giving you and the


19    Commission the best information possible.  It could run a


20    little easier.


21           Q.   (BY MS. FAIRBANK:)  Do you know how large the


22    concrete pad that's located at Smith Valley Dairy?


23           A.   No, only other than the size that's shown on the


24    aerial photograph.
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 1           Q.   So you have no -- you have no indication or no


 2    personal knowledge of how large it is?


 3           A.   Well, sure I do.  I mean, are you just comparing


 4    it to the size of the surface impoundment.  The two surface


 5    impoundments together -- where is this?


 6           Q.   Can you tell me how many square feet?


 7           A.   The surface -- I'm going to try to finish my


 8    answer.  I am an expert witness, and I am going to try to


 9    finish my answer.


10           Q.   But my question is do you know --


11           A.   Yes, you can --


12           Q.   But --


13           A.   -- compare the size of the white thing right


14    there to the size of the lagoons.  We know the size of the


15    lagoons are about five acres each, that's about ten acres in


16    size, and we know that that white concrete thing is either


17    comparable or less than ten acres in size by just visual


18    comparison.


19           Q.   But you haven't physically been out to the site


20    to look at it?


21                MR. MARSHALL:  The question has been asked and


22    answered.


23           Q.   (BY MS. FAIRBANK:)  I'm asking about the


24    concrete.
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 1           A.   I haven't been physically on the site to measure


 2    their concrete.


 3           Q.   Now, the permit as approved is not a discharge


 4    permit for the purpose of discharging to water of the U.S.?


 5                MR. MARSHALL:  Can I object?


 6           Q.   (BY MS. FAIRBANK:)  Is it?


 7                THE REPORTER:  What was that last part?


 8                MS. FAIRBANK:  Water of U.S.


 9                MR. MARSHALL:  She finished with a question.


10                THE WITNESS:  Am I saying that this is a federal


11    discharge permit, that is not the way it's been portrayed


12    thus far today.


13           Q.   (BY MS. FAIRBANK:)  If you look at page nine --


14    if you look at page 11 of Exhibit 26, Appellant's Exhibit 26,


15    your written comments?


16           A.   Okay.


17           Q.   And you expressed concern with regards to


18    discharge of waters or discharge from the permittee to


19    wilderness area in Artesia Lake; is that correct?


20           A.   Yes.


21           Q.   And based upon the final permission as drafted,


22    that permit does not permit discharge to waters of Artesia


23    Lake or the wilderness area absence an act of God or unusual


24    storm events?
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 1                MR. MARSHALL:  I'm going to object to that


 2    characterization.  I think you mean beyond the 25-year,


 3    24-hour storm.


 4           Q.   (BY MS. FAIRBANK:)  I'm asking her if there's --


 5    that it doesn't permit discharge beyond a certain level of a


 6    significant storm event as you understand it?


 7           A.   That was a long question.  Can we clarify the


 8    first part of your question.  You asked about the permit.  I


 9    think you said the draft permit.  Are you going to ask me


10    questions about the signed permit or the draft permit?


11           Q.   (BY MS. FAIRBANK:)  And if I mentioned the draft


12    permit, that was a mistake on my part.  I was meaning to


13    refer to the issued permit.


14           A.   Okay.  And you want to know if it allows for


15    discharge?


16           Q.   Well, my question is does it allow -- does the


17    permit -- permit, that does not sound right.  Does the permit


18    allow discharge for an event less than a waters that -- or a


19    storm event that exceeded a 24-hour, 25-year storm event?


20           A.   Okay.  Well, the language of the discharge is on


21    page two and section A.2.2 and A.2.1, and the state permit


22    allows for discharging.  It says discharge manure and process


23    wastewater to land application areas in accordance with the


24    NMP and then discharge manure process wastewater in response
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 1    to storm events or chronic rainfall events that exceed the


 2    25-year, 24-hour storm design provided that the production


 3    area is operated, blah, blah.


 4                So there's two discharges, to be answering your


 5    question.  Whether or not you can -- the one about the


 6    rainfall, I mean, the permit is what it is, okay.


 7           Q.   And prior to the issuance of the final permit,


 8    did you have concerns with regard to the number and location


 9    of monitoring wells?


10           A.   Yes, I did.


11           Q.   And in response to your concerns, as well as


12    other concern, perhaps did an additional monitoring well


13    ultimately be placed and included in the permit?


14           A.   It was a monitoring well number four in the


15    southwest corner, but I'm afraid that it's already showing


16    groundwater concentrations three times the value of the


17    baseline under the impoundment.


18           Q.   That wasn't the question.


19           A.   So I'm not sure it's a good --


20           Q.   That wasn't my question.  My question was was a


21    fourth monitoring well included in the final permit


22    subsequent to the public comment, including your public


23    comment expressing concern regarding the number of monitoring


24    wells?
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 1           A.   Okay.  You said subsequent, after the public


 2    comment period, was a fourth well, yes, that's true.


 3           Q.   One of the concerns you testified to is the lack


 4    of an area for solid sludge removal.  Is that a correct


 5    representation of one of your concerns with respect to the


 6    permit?


 7           A.   I don't think I described it as a lack of an


 8    area.  It's a lack of a design element.


 9           Q.   And is that design element specified in the NCRS


10    or WTS standards to your knowledge?


11           A.   The conservation practice standard 313 recommends


12    that you design for the safe removal of solids.  It doesn't


13    dictate a particular method of doing it, but it does say you


14    should.


15           Q.   Do you know whether or not or, excuse me, let me


16    rephrase the question.  Do you have personal knowledge as to


17    whether or not a scale is located on the Smith Valley Ranch


18    that's sufficient to measuring the weight of wet manure?


19           A.   There was nothing in the applicant permit


20    application that suggested that they did.


21           Q.   So that was no?


22           A.   That's the only information I would have.


23           Q.   That was a no, you don't have personal knowledge


24    as to whether or not they do?
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 1           A.   The only personal knowledge I have is that


 2    there's no knowledge.


 3           Q.   Nothing further at this time.


 4                          CROSS-EXAMINATION


 5    BY MR. JOHNSTON:


 6           Q.   Good afternoon, Ms. Martin.  My name is Brad


 7    Johnston.  I scooted around the side of the table so I could


 8    actually see you.


 9                Have you ever in your professional experience


10    designed a dairy?


11           A.   No, I have not.


12           Q.   Have you ever in your professional career


13    designed a CAFO?


14           A.   No, I have not.


15           Q.   Have you ever worked with an applicant as an


16    engineer to seek a CAFO permit?


17           A.   No, it's not a service I offer.


18           Q.   And you don't offer that service to those seeking


19    CAFO's because you're personally opposed to confined animal


20    feeding operations; isn't that right?


21           A.   No, I'm not personally opposed to CAFO's.  I


22    don't do that type of --


23           Q.   Thank you, Ms. Martin.  You answered my question.


24           A.   All right.  It's not because --
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 1           Q.   So you never testified on behalf of an applicant


 2    who sought a CAFO?


 3           A.   Correct.


 4           Q.   Have you ever reviewed a CAFO application in


 5    which you did not find any deficiencies?


 6           A.   I have reviewed some CAFO permit applications


 7    that had very few --


 8           Q.   No, my question was have you reviewed any CAFO


 9    applications in which you did not find any deficiencies?


10                MR. MARSHALL:  He interrupted her, and she's


11    trying to answer the question.


12                CHAIRMAN GANS:  I think it was a yes, no answer.


13                MR. MARSHALL:  No, that is -- you can answer that


14    question in multiple ways if you want to say, but she's


15    trying to explain what his answer is to the question now.


16                MR. JOHNSTON:  I'll rephrase the question.


17           Q.   Ms. Martin, have you reviewed any CAFO


18    applications in which you did not find any deficiencies in


19    the application?


20           A.   I believe I have.


21           Q.   How many?


22           A.   Very few.


23           Q.   Very few.  Out of the 200 that you reviewed, a


24    very few of them were deficiency free?
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 1           A.   Correct.


 2           Q.   So are we talking 195 of the 200 applications you


 3    reviewed were deficient?


 4                MR. MARSHALL:  Your Honor, I'm sorry, we've


 5    already gotten the point here.  I consider this to be


 6    badgering rather than seeking actual use.


 7           Q.   (BY MR. JOHNSTON:)  What's your best estimate on


 8    the very few number of applications that had no deficiencies,


 9    less than ten, less than five?  Give me your best estimate.


10           A.   I've been asked this question before and the


11    deficiencies are not the same across the board.  It depends


12    on what's required by the regulation.


13           Q.   I appreciate that, Ms. Martin, but --


14           A.   Something required by the regulations they are


15    not in the permit application.  Then there's a deficiency and


16    it's been a high percentage of the permit applications that


17    I've looked at that have had deficiencies, it's true.


18           Q.   Ms. Martin, I appreciate that commentary that you


19    just offered to the panel, but I need you to listen to my


20    question or it's going to take a long time for me to get


21    through my cross-examination, and I would ask that you just


22    simply answer the question that I ask.  What's your best


23    estimate of the number of applications you've reviewed that


24    had no deficiencies?
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 1           A.   I would say just a few, maybe one or two.


 2           Q.   So 198 out of the 200 CAFO applications you


 3    reviewed were deficient in your expert opinion?


 4           A.   Probably at this point in time, it would be more


 5    -- I reviewed over 150, probably over 200, so if you want to


 6    be specific, it would be 198.


 7           Q.   I think that's what I just said.


 8           A.   I'm sorry, it's getting late.


 9           Q.   Have you reviewed any CAFO permits in which you


10    didn't find a deficiency?


11           A.   CAFO permits?  To tell you the truth, this is one


12    of the first times I've seen these types of --


13           Q.   Ms. Martin --


14           A.   Errors in a permit, so --


15           Q.   Ms. Martin?


16           A.   This would be one of the first times --


17           Q.   That you've seen a deficiency in a CAFO permit?


18    My question is have you ever reviewed a CAFO permit and found


19    no deficiencies in the permit?


20           A.   And I do need to qualify my answer because a lot


21    of states, their permit appeal process is not limited to the


22    permit.  It's -- it's based on the permit application and


23    whether or not that permit application is complete and,


24    therefore, the appeals that I work on are whether or not the
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 1    agency was -- should have issued a permit on an incomplete


 2    application.


 3                So I would say 99 percent of my technical review


 4    is not on the permit language itself, it's on the adequacy of


 5    the permit application in order to trigger a permit to be


 6    issued.


 7           Q.   So your professional experience is not on the


 8    permit itself, it's on the application, that's your


 9    expertise?


10           A.   My permit expertise comes from my work experience


11    with the state on how permits are written.


12           Q.   Now, let's go back and see if I can actually get


13    an answer to the question I asked you.  Have you ever


14    reviewed a CAFO permit and found no deficiencies in the


15    permit?


16           A.   In the permit itself, sure.


17           Q.   On how many occasions?


18           A.   Well, again, I'm going to clarify this.  In the


19    State of Indiana, it's a permit by rule so there's really not


20    like an individual permit for each facility.  In other


21    states, there's a general permit which is issued in a


22    separate public process so it's the same exact permit


23    language for every single facility that issues an NOI.


24                So I guess what I would like to talk about is
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 1    just the individual permits that I have reviewed and in that


 2    respect, I've probably reviewed about a dozen individual


 3    permits generated by a state agency.  The vast majority of


 4    the permit applications that I work on are under a notice of


 5    intent to operate under a general permit or permit by rule


 6    where the permit is actually in the regulations.


 7                So in that respect, it's not for me to find a


 8    deficiency in the general permit.  It is what it is.  I can't


 9    find a deficiency in a permit by rule because that's a


10    legislatively approved document.  The only time I can find a


11    deficiency in a permit is if it's an individual permit.


12           Q.   Okay.  And in those instances, have you ever


13    found no deficiencies?


14           A.   I have found deficiencies in many of those,


15    probably --


16           Q.   That's not my question.  If you found --


17           A.   One of them I didn't.


18           Q.   One?


19           A.   Well, it's 18 years and there's only 12 of them


20    and a vast majority of my work has been with general permits.


21           Q.   I think -- yeah, that's -- I think that's my


22    point, Ms. Martin.  In 18 years, you've only seen two


23    applications that weren't deficient, and you only saw one


24    permit that wasn't deficient.  It's quite a track record.  I
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 1    guess the engineers around the country don't know what they


 2    are doing.


 3                MR. MARSHALL:  I object.


 4           Q.   (BY MR. JOHNSTON:)  Would you agree with me, Ms.


 5    Martin, that the NDEP has discretion in issuing this permit


 6    and the language they employ in issuing this permit?


 7           A.   The discretion is limited by the regulations and


 8    the statutes.


 9           Q.   Right, so as long as they don't violate the


10    statutes of the regulation and they operate within that


11    regulatory framework and the statutory framework, their


12    decision stands?


13                MR. MARSHALL:  I'm going to object that it calls


14    for a question of the law.  It's a legal question.


15           Q.   (BY MR. JOHNSTON:)  And you're not competent to


16    give such an opinion, are you, Ms. Martin?


17                MR. MARSHALL:  I'm going to object to the


18    question.  She was not characterized as the legal witness and


19    so if you want to ask -- object to questions asking her to


20    make comments on areas that she's not -- didn't testify to


21    and is not qualified.


22                MR. JOHNSTON:  I will rephrase the question.


23           Q.   You don't have an opinion, do you, Ms. Martin, as


24    to whether or not NDEP abused its discretion in issuing this


Capitol Reporters







Page 196


 1    permit, do you?


 2           A.   I do, actually.


 3           Q.   Where is that referenced?  You only state that


 4    you think they could have done things a little bit


 5    differently or they could have worded things a little


 6    differently.  You have no opinion that they actually went


 7    outside the regulatory framework because that would be a


 8    legal opinion that your counsel just indicated that you can't


 9    provide.


10           A.   Chairman, maybe it's time for a little break.  I


11    need to use the restroom.


12                MR. MARSHALL:  Why don't you answer the question,


13    and we can take a break.


14                THE WITNESS:  I couldn't find a question in


15    there, to tell you the truth.


16                MR. JOHNSTON:  We can take a break now,


17    Mr. Chairman.


18                CHAIRMAN GANS:  Ten minutes, be back here at


19    3:30.


20                (Whereupon, a brief recess was taken.)


21                CHAIRMAN GANS:  It's about 3:35.  We can


22    reconvene.


23                John, I have a comment.  I have a tendency to be


24    pretty lenient with witnesses now and then, but we're getting
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 1    to the point I believe personally some of these questions are


 2    yes and no answers, and I would prefer to get going on this


 3    stuff.  Between badgering and clarification and all of that,


 4    we don't need that right now.  We're never going to get done,


 5    so I would appreciate if you direct your witnesses to answer


 6    these questions, answer it yes or no.  If you have to have


 7    some clarification, then okay.


 8                MR. MARSHALL:  Thank you.


 9                CHAIRMAN GANS:  But keep it going.


10                MR. MARSHALL:  Understood.


11                MR. JOHNSTON:  Thank you, Mr. Chairman.  May I


12    proceed?


13                CHAIRMAN GANS:  Yes, you may.


14           Q.   (BY MR. JOHNSTON:)  Ms. Martin, Save Our Smith


15    Valley in its brief to the panel made a statement that CAFO's


16    pose a risk not only to surface and groundwater but also to


17    the social fabric of rural communities.  Do you share that


18    view?


19           A.   I have not opined on that, so I would say the


20    answer is no.  The first part yes.  The second part no.


21           Q.   Now, you testified over I believe a concern about


22    manure being removed from the Smith Valley Dairy to other


23    property, do you recall that?


24           A.   Yes.
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 1           Q.   That already occurs in southern Lyon County, does


 2    it not, where manure from other dairies, feed lots and that


 3    is spread across existing ag fields?


 4           A.   I did not look at the nutrient management plan,


 5    but I know there's two dairies.  I don't know the answer to


 6    that.


 7           Q.   You don't know -- this is not -- you don't know


 8    one way or the other whether this will be a new practice in


 9    southern Lyon County?


10           A.   Correct.


11           Q.   Now, if you could look at Exhibit 26 in the


12    appellant's documents and Exhibit 26 is your written comments


13    and in particular, if you could turn to page 12 of


14    Exhibit 26, and in particular on page 12, the paragraph that


15    states there is no reason for NDEP, underneath figure one, do


16    you see where I'm at?


17           A.   Yes, I do.


18           Q.   You say in the last sentence of that paragraph,


19    "The proposed permit language appears to mimic antiquated


20    federal language rather than use state authority to prohibit


21    discharge so the permit will be protective of Nevada's waters


22    in the state"?


23           A.   Yes.


24           Q.   So the permit that was ultimately issued allows
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 1    the dairy to apply water to ag fields, correct?


 2           A.   Yes.


 3           Q.   And it allows for a discharge in the event of a


 4    25-year storm event; is that right?


 5           A.   Yes.


 6           Q.   And that's the only discharges that are


 7    permitted, correct?


 8           A.   Yes.


 9           Q.   And Nevada law allows NDEP -- NDEP to allow those


10    discharges, does it not?


11                MR. MARSHALL:  I'm going to object.  That calls


12    for a legal conclusion.


13                CHAIRMAN GANS:  Sustained, rephrase your


14    question.


15           Q.   (BY MR. JOHNSTON:)  All right.  Your position is


16    the State could use its authority to deny those permitted


17    discharges, right, that was your position?


18           A.   Specifically, the discharge to waters of the


19    state, not the land application.


20           Q.   Okay.


21           A.   When I wrote this paragraph, I was focused on the


22    weir.


23           Q.   That's part of the application that allows


24    discharge in the event of a 25-year storm event, correct?
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 1           A.   That's what -- I'm going to say that permit says


 2    that, but my concern was based on the weir itself that it


 3    could allow other discharges.  Other discharges could occur


 4    over a weir.  It's not open.


 5           Q.   So you don't have a concern over the -- what the


 6    permit allows in terms of discharge in a 25-year rain event?


 7           A.   I --


 8                MR. MARSHALL:  I'm going to object.  That


 9    mischaracterizes her testimony.


10                MR. JOHNSTON:  I'm not trying to mischaracterize.


11    I'm asking the question.


12                MR. MARSHALL:  Hopefully you're not trying to


13    mischaracterize.


14                CHAIRMAN GANS:  He's asking her to clarify.


15                THE WITNESS:  I am concerned about the discharge


16    during the 25-year 24-hour storm event.


17           Q.   (BY MR. JOHNSTON:)  But that's something that the


18    state can permit; isn't that correct?


19           A.   That's something they can permit, yes.


20           Q.   Thank you.  Now, on the next page, page 13, your


21    written comments, I think we had some alarm over definitions


22    included in the permit regarding sewage sludge, do you see in


23    the middle of page?


24           A.   Yes.
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 1           Q.   But the permit does not allow the discharge of


 2    sewage sludge, does it?  It was just a definition included in


 3    the back of the permit?


 4           A.   Correct.


 5           Q.   Now, you were shown something from Google Maps to


 6    show elevation at the dairy site.  Google Maps is not


 7    something to use to measure elevation as a professional


 8    engineer, is it?


 9           A.   It wasn't Google Map.  It was Google Earth.


10           Q.   Okay, Google Earth.  You don't use Google Earth


11    as a civil engineer to map out elevation, do you?


12           A.   The opportunity to be on the site would be best.


13           Q.   So the answer to my question would be no?


14           A.   I use it for demonstrative purposes all of the


15    time.  If you are actually designing a facility, then the


16    answer would be no.  You should do an onsite survey.


17           Q.   And that's, in fact, what the engineer did in


18    this case; isn't that correct?


19           A.   I believe they did, yes, for the facility itself.


20    My information was for outside the facility as well.


21           Q.   Now, you talked about the depth of the treatment


22    pond, do you recall that?


23           A.   Yes.


24           Q.   Now, they were not excavated to their depth, were
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 1    they?  They were partially excavated and then built up with


 2    berms around; isn't that right?


 3           A.   That's true.


 4           Q.   So when you say these ponds are 14 feet deep, it


 5    wasn't 14 feet from the original grade, was it?


 6           A.   You would have to look at the cross sections


 7    because depending on which way we were looking, but I would


 8    say no.


 9           Q.   And you didn't look at those cross sections


10    during your direct testimony, did you?


11           A.   We did not talk about the cross sections,


12    correct.


13           Q.   Now, if you look at NDEP Exhibit 22, and this is


14    the rather -- I'm sorry, I think I mean Appellant's 22.  I'm


15    sorry.  It's Exhibit 24, my apologies, and this was


16    Mr. Marshall asked you questions on it, and there was in


17    about the middle of the exhibit the engineer's narrative, do


18    you recall that?


19                MR. MARSHALL:  That's not 24.


20                MS. PRATT:  It's defendant's.


21           Q.   (BY MR. JOHNSTON:)  I'm sorry, it's Defendant's


22    Exhibit 24, and Mr. Marshall asked you questions about it.


23    It's Smith Valley Dairy application for Nevada CAFO


24    groundwater discharge permit.  And then if we go, as


Capitol Reporters







Page 203


 1    Mr. Marshall directed you, about 20 pages into that, you have


 2    the engineer's narrative, and Mr. Marshall had asked you


 3    questions about that.  Can you get to that page for me,


 4    please.


 5           A.   I am finding the engineer's narrative in the


 6    NDEP's.


 7           Q.   Right.


 8           A.   I thought you said appellant's.


 9                CHAIRMAN GANS:  He did at first.


10                MR. JOHNSTON:  I did originally.


11                THE WITNESS:  I'm in 24 NDEP and at the


12    engineer's narrative and you had a question or not?


13           Q.   (BY MR. JOHNSTON:)  I do.  If you could look to


14    page two of that top paragraph.


15           A.   Okay.


16           Q.   And the paragraph says the soil was bored in 15


17    locations around the proposed facility and ground level --


18    groundwater levels were determined.  The test pit boring logs


19    from the location of the pond is attached a minimum two feet


20    setback from the pond bottoms has been maintained in the


21    design standard.  Further protection of the groundwater will


22    be accomplished through the use of the 60 ML high density


23    polyethylene liner and the storage ponds coupled with a leak


24    detection system.  Do you see that?
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 1           A.   Yes.


 2           Q.   So the engineers did take into account the


 3    groundwater issue when they designed these storage ponds, did


 4    they not?


 5           A.   I wouldn't characterize they took into


 6    consideration.  They identified it.


 7           Q.   And then they took measures for a two-foot


 8    setback polyethylene liner and a detection system, they did


 9    three things?


10           A.   They are required to have the liner and the leak


11    detection system later.  They did not do the leak detection


12    system.  They proposed just monitoring wells.


13           Q.   So they did --


14           A.   The narrative changed.


15           Q.   They did do the liner.  They took into account


16    the groundwater level and they put in monitoring wells, so


17    they addressed the groundwater issue in their professional


18    judgment?


19           A.   In their professional judgment, you're correct.


20           Q.   Now, you had talked about storm water run-on from


21    adjacent properties, do you recall that?


22           A.   Yes.


23           Q.   Now, if you look down at the third paragraph of


24    this engineer's narrative, it says "Run-on from adjacent land
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 1    will not be a concern.  Surrounding topography is gently


 2    sloped and will be farmed.  The entire production facility


 3    will be surrounded by a two-foot raised perimeter farm road


 4    that will prevent any irrigation water or run-on from


 5    entering the production area."  Do you see that?


 6           A.   Yes, I do.


 7           Q.   So the engineer addressed and considered in their


 8    professional judgment the run-on issue, did they not?


 9           A.   In their design but in the implementation, maybe


10    it did not carry through.


11           Q.   There's not --


12           A.   In the picture.


13           Q.   Isn't that the farm road?


14           A.   Huh?


15           Q.   Is the farm road not built?


16           A.   The pictures show runoff from the east.


17           Q.   Onto the property?


18           A.   I thought so, yeah.


19           Q.   I don't recall that testimony.  Now, you took


20    issue -- now, if you look at the permit itself, which is


21    Exhibit 2, and in particular Exhibit 2 is the actual permit.


22    Are you there, Ms. Martin?


23           A.   Yes.


24           Q.   If you could look at page seven, you took issue
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 1    with the flow rate that was identified in this permit of the


 2    0.80 million gallons per day, did you not?


 3           A.   I did.


 4           Q.   And you said, well, that exceeds the operation of


 5    the dairy, right?


 6           A.   I did.


 7           Q.   But this discharge permit and the flow rate


 8    that's permitted has to take into account the 25-year storm


 9    event for which discharge is allowed, doesn't it?


10           A.   I disagree.


11           Q.   Well, if you have a permitted discharge in the


12    event of a 25-year storm event, the permitted flow rate has


13    to take into account not only the operations of the dairy but


14    also the storm event which allows the dairy to discharge


15    water?


16           A.   You're mistaken.


17           Q.   Okay.


18           A.   This is an internal monitoring report.  It's not


19    a discharge off the property.


20           Q.   Oh, I looked at discharge limitations above that


21    and interpreted it differently, so maybe NDEP will clarify it


22    for us.  Are you aware of any legal prohibition that denies


23    NDEP the ability to use 30-day averages for measurement?


24           A.   There's a double negative in there.
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 1           Q.   Would you like me to rephrase it?


 2           A.   Yes, to one negative.


 3           Q.   You took issue about the fact that the permit


 4    permits the use of 30-day averages, do you recall that?


 5           A.   I didn't have an issue with 30 days.  I wanted it


 6    to be a rolling average, so just --


 7           Q.   There's no legal requirement that mandates NDEP


 8    to use a rolling average as you suggest?


 9           A.   That would be guidance from EPA on NDS permits


10    where that would come from.


11           Q.   That would be guidance but not a legal


12    requirement?


13           A.   It would probably be a legal requirement under


14    NDS permit.


15           Q.   Are you offering a legal conclusion now?


16                MR. MARSHALL:  You're asking the question.


17                MR. JOHNSTON:  I'm asking.


18                THE WITNESS:  And my --


19           Q.   (BY MR. JOHNSTON:)  You're not authorized to


20    offer legal opinions, are you?  You don't have a law degree.


21    You aren't admitted to practice law in the State of Nevada.


22    You're here as civil a engineer?


23                Your Honor, when it suits their need, they attach


24    it asking for a legal conclusion.  When it suits their need,
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 1    they are willing to provide the legal conclusion to help her


 2    testimony.  They can't have it both ways.  I'll move on.


 3                CHAIRMAN GANS:  Okay.  Sustained.


 4           Q.   (BY MR. JOHNSTON:)  Have you ever been


 5    responsible for enforcing the terms of a CAFO permit?


 6           A.   I have not.


 7           Q.   Have you ever worked with an operator to comply


 8    or permittee to comply with a CAFO permit?


 9           A.   I have worked with one CAFO operator on some


10    compliance issues related to a permit in Oklahoma.


11           Q.   So one occasion?


12           A.   Right, it's not a service I offer but at that


13    time, I was -- it was somebody asked a friend of a friend to


14    help them, so I did.


15           Q.   So complying with a CAFO permit is not a service


16    you provide?


17           A.   Part of that has to do with my PE.  I cannot


18    solicit work outside of New Mexico and Oklahoma, so that


19    particular person was in Oklahoma so I could do it.


20           Q.   So where you are licensed, you don't offer the


21    service of helping people comply with a CAFO in Oklahoma and


22    New Mexico?


23           A.   It depends if it would be engineering work.  I


24    assume if it would be nutri-management planning, that would
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 1    be outside the scope of providing engineering services so I


 2    could do that, I suppose.


 3           Q.   Do you do it?


 4           A.   I do not.


 5           Q.   Now, you had -- you provided testimony despite


 6    your lack of experience in enforcing CAFO permits or lack of


 7    experience in helping people comply with them, about


 8    enforcement because of what you characterize as big


 9    standards, do you recall that?


10           A.   I recall talking about big standards, yes, the


11    rest of what you said is your opinion.


12           Q.   But this permit gives NDEP the prerogative to


13    reopen the permit, correct?


14                MR. MARSHALL:  I'm going to object.  The permit


15    says what the permit says.


16                MR. JOHNSTON:  Well, she reviewed it, and she's


17    testifying on what --


18                CHAIRMAN GANS:  Do you know?


19           Q.   (BY MR. JOHNSTON:)  Do you know?


20           A.   If -- yes, a permit can be reopened but not


21    casually, all right.


22           Q.   Now, the prerogative to reopen is specified on


23    page 23 of the permit under A13, prerogative to reopen.  The


24    permit may be reopened, additional limits imposed if it is
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 1    determined that the discharge causing a violation of ambient


 2    water quality standards of the State of Nevada.  Do you see


 3    that?


 4           A.   I see what you just read, correct.  It's on page


 5    23, item A13.


 6           Q.   So if NDEP finds any problems in the future, it


 7    has the ability to reopen this permit, address additional


 8    limitations and work with the permittee on any issues that


 9    NDEP identifies, correct?


10           A.   This question, which is of course more specific,


11    they are allowed to reopen the permit if it meets this very


12    specific criteria.  Whereas, early, you have asked me any


13    time, and I disagree.  They can reopen it any time.


14           Q.   Okay.  So but there is the opportunity to reopen


15    the permit under these circumstances, correct?


16           A.   They can reopen the permit if there is a


17    discharge that causes the violation of water quality


18    standards.


19           Q.   And that's --


20           A.   That's what this allows.


21           Q.   And that's when the permit would need to be


22    reopened, right?


23           A.   Not necessarily.


24           Q.   You testified you charge a flat feet of $750.  Is
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 1    that for the entire engagement or per day?


 2           A.   That is a fee I established a long time ago when


 3    I had a really poor client, and it includes my technical


 4    evaluation, reading all of the rules and regs, looking at all


 5    of the permit applications, coming up with a list of


 6    technical deficiencies and sometimes testifying at the


 7    hearing, the whole kit and caboodle.


 8           Q.   To answer my question --


 9           A.   Plus expenses of -- well, actually they would pay


10    my hotel and travel but as far as my engineering fees, 750


11    flat fee.


12           Q.   For the entire engagement?


13           A.   For the entire engagement.


14           Q.   Do you charge any other fees?  You said that's


15    for your professional engineering services.  Is there any


16    other fee you charge?


17           A.   For this particular service of reviewing a permit


18    application, it's been $750.  Sometimes I charge, again, for


19    the hearing.  Sometimes circumstances, it's been a long time


20    required, more effort.


21           Q.   So your fee to Save Our Smith Valley in this case


22    was $750 plus expenses?


23           A.   I do not believe I testified that I gave them a


24    fee, but that is my typical fee.
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 1           Q.   Are you doing this for free?


 2           A.   I am not charging them a fee.


 3                MR. JOHNSTON:  I have nothing further at this


 4    point in time.  Thank you.


 5                CHAIRMAN GANS:  Thank you.


 6                John, before we go any further, I would like to


 7    give the Commissioners the opportunity, if they have


 8    particular questions of this witness.


 9                COMMISSIONER PORTA:  I do not.


10                COMMISSIONER TURNER:  I have no questions either.


11                MR. MARSHALL:  I have no redirect.


12                CHAIRMAN GANS:  Okay.  Then this witness is


13    dismissed for right now.


14                THE WITNESS:  And I'm putting this signed version


15    of Exhibit 2.


16                CHAIRMAN GANS:  That's what we're doing also.


17                THE WITNESS:  Just so -- but I'm taking my copy


18    with me.  I don't want there to be any confusion.


19                (Witness excused.)


20                MR. MARSHALL:  I would like to call Michele Reid.


21


22


23


24
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 1                            MICHELE REID,


 2                called as a witness on behalf of the


 3               Appellant having been first duly sworn,


 4               was examined and testified as follows:


 5


 6                         DIRECT EXAMINATION


 7    BY MR. MARSHALL:


 8           Q.   Hello, can you identify yourself for the record,


 9    please.


10           A.   Yes, my name is Michele Reid, M-i-c-h-e-l-e


11    R-e-i-d.


12           Q.   And what is -- who do you work for?


13           A.   I work for the Nevada Division of Environmental


14    Protection Bureau of Water Pollution Control.


15           Q.   And were you involved in the permitting


16    consideration of the Smith Valley Dairy?


17           A.   Yes.


18           Q.   And can you just generally describe your role in


19    that?


20           A.   My role as an -- I'm a permit writer, and so my


21    role involves reviewing applications when they come in and


22    ensure that they meet all of the regulatory requirements,


23    drafting a permit, putting it out for public notice and


24    addressing any comments from that notice and issuance of the
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 1    permit.


 2           Q.   And I'm going to have you turn to Appellant's


 3    Exhibit 11A, in the black binder.  Can you identify that


 4    document?


 5           A.   Yes, it's the preliminary geotechnical


 6    investigation report for Smith Valley Dairy Development.


 7           Q.   And did you review that in your consideration of


 8    issuing the permit and excuse me, yes, issuing the permit?


 9           A.   I did read it.


10           Q.   Okay.  And look at page six of 20, the last


11    paragraph in that page, there's a statement there that says


12    excuse me --


13           A.   You're fine.


14           Q.   "Therefore, seasonal groundwater present water


15    table fluctuation should be anticipated at this site."  Were


16    you -- do you know whether or not you were provided any


17    information about seasonal high groundwater for the Smith


18    Valley Dairy?


19           A.   I do not make those determinations.  Those are


20    determined by a licensed PE.


21           Q.   Okay.  And who would have done that in this case?


22           A.   That would have been our compliance enforcement


23    group, Mark Kaminski.


24           Q.   Thank you very much.  I would now like you to --
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 1    we'll stick with this one.  Turn to Exhibit 18A.


 2                CHAIRMAN GANS:  This is which one, appellant's?


 3                MR. MARSHALL:  Yes.  Forgive me, wrong one.  18,


 4    sorry.


 5           Q.   Can you describe what this document is?


 6           A.   This is an e-mail between myself and a lady that


 7    goes by the name Denise Luke.


 8           Q.   And do you know who Denise Luke is?


 9           A.   Denise Luke is the national representative of a


10    group called the Socially Responsible Agricultural Program.


11           Q.   And was she at that time working on behalf of --


12           A.   I'm sorry, I believe it's the Socially


13    Responsible Agricultural Program.


14           Q.   Was she working -- do you know whether or not she


15    was working with the citizens in Save Our Smith Valley at


16    this point?


17           A.   I do not.


18           Q.   Okay.  And can I ask you to read the second


19    paragraph of that -- this is an e-mail from you to her; is


20    that correct?


21           A.   That is correct.


22           Q.   Can you read that second paragraph that starts


23    with also.


24           A.   "Also, as we discussed because this permit is
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 1    still in draft and the application is not complete, I am not


 2    able to provide to you the application form.  Once the permit


 3    has gone out for public notice, the file will be open for


 4    public review."


 5           Q.   Thank you.  And can you then -- can you turn the


 6    page.  I'm sorry.  Can you just generally -- what is the


 7    second half of this?  There's -- I don't know if you have a


 8    copy, blue boxes, tables, can you describe what that is?


 9           A.   Sure, the table is a snapshot from our


10    construction storm water database.


11           Q.   And in particular, it is a snapshot of what?


12           A.   It is the snapshot of the Smith Valley Dairy's


13    notice of intent for a storm water permit.


14           Q.   Okay.  And on page two, it notes a receiving


15    water for this permit.  Can you say what that is?


16           A.   Artesia Lake.


17           Q.   Okay.  Thank you very much.  That's all the


18    questions I have.


19                Sorry, they may have some.


20           A.   That's right.  Those people.


21                MR. MARSHALL:  I know you want to get out of


22    there.


23                MS. FAIRBANK:  I have no questions at this point.


24                MR. JOHNSTON:  No questions.
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 1                CHAIRMAN GANS:  Commissioners, any questions of


 2    the witness?


 3                COMMISSIONER PORTA:  I have one.


 4                             EXAMINATION


 5    BY COMMISSIONER PORTA:


 6           Q.   Ms. Reid, in your opinion in drafting this


 7    permit, did you follow the regulations as prescribed in


 8    Nevada Administrative Code and statutes for the state?


 9           A.   Yes, Commissioner, I did.


10           Q.   That's it.


11                CHAIRMAN GANS:  Mark?


12                COMMISSIONER TURNER:  No questions.


13                CHAIRMAN GANS:  Okay.  You're excused.  Thank


14    you.


15                (Witness excused.)


16                MR. MARSHALL:  We would now like to call Mark


17    Kaminski.


18


19                           MARK KAMINSKI,


20                called as a witness on behalf of the


21               Appellant having been first duly sworn,


22               was examined and testified as follows:


23


24
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 1


 2                         DIRECT EXAMINATION


 3    BY MR. MARSHALL:


 4           Q.   Can you state your full name for the record,


 5    please?


 6           A.   Mark Kaminski, K-a-m-i-n-s-k-i.


 7           Q.   And, Mr. Kaminski, can you -- are you a licensed


 8    professional engineer?


 9           A.   Yes, environmental.


10           Q.   And in what state are you licensed?


11           A.   Nevada and Arizona.


12           Q.   All right.  And can you describe where you work


13    now and your general responsibilities?


14           A.   Yes, I work for the Nevada Division of


15    Environmental Protection Bureau of Water Pollution Control.


16    I work in the technical compliance and enforcement branch.  I


17    do compliance inspections and permit application reviews and


18    technical plans, approvals.


19           Q.   Were you involved with the review of the Smith


20    Valley Dairy application?


21           A.   No, I did a technical review only of the two


22    surface impoundments.


23           Q.   So not as to other aspects.  So, yes, you did


24    review the application as to the surpass impoundments?
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 1           A.   Service impoundments only, correct.


 2           Q.   Okay.  And I'm going to have you look at what is


 3    now identified as Appellant's Exhibit 9.  Actually -- yes, so


 4    this is one that has not been admitted.


 5                CHAIRMAN GANS:  We had earlier this morning.


 6    It's pending.


 7                MR. MARSHALL:  Correct.


 8           Q.   Can you take a moment to review that, please.


 9           A.   Yes.  Okay.


10           Q.   Okay.  Can you describe that document, please.


11           A.   Yes, this was prepared by the bureau as


12    guidelines for concentrated animal feeding operations.  It


13    was later pulled off the internet so it's -- it's a withdrawn


14    documentation.


15           Q.   So when -- when was it withdrawn?


16           A.   That I don't know.


17           Q.   And did you help create this?


18           A.   Yes.


19           Q.   And can you -- why -- actually, let me --


20    referring you to -- you don't have a copy but in the black


21    binder, exhibit, I believe it's 11.  Sorry, excuse me, it's


22    Exhibit 10 in this binder.


23                So this document has been admitted?


24                CHAIRMAN GANS:  Yes.
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 1                THE WITNESS:  This is the permit guidelines.


 2           Q.   (BY MR. MARSHALL:)  Okay.  So can you describe


 3    for me what -- what led the division to create WTS 38 --


 4    excuse me.  Can you describe what WTS 37 is?


 5           A.   WTS 37 is for general surface impoundments in the


 6    State of Nevada that are not domestic wastewater treatment


 7    facilities.


 8           Q.   Okay.  And comparing it to the WTS 38, what's --


 9    is this WTS 38 more specific?


10           A.   It's -- because it includes the NRCS guidelines.


11           Q.   So was that a -- and it's directed to -- it looks


12    like from the title, it's directed to CAFO operations?


13           A.   Correct, because they are funded through the NRCS


14    and so they are guidelines -- WTS 37 are state guidelines.


15    The NRCS are federal guidelines.


16           Q.   Okay.  And thank you very much.  So when the --


17    so you don't know when WTS 38 was withdrawn; is that correct?


18           A.   No, I would have to refer to WTS management.  I


19    am not a supervisor.


20           Q.   And do you know why it was withdrawn?


21           A.   No.


22           Q.   Were you involved in the creation of this


23    document?


24           A.   Yes.
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 1           Q.   And, again, why was this creation necessary?


 2           A.   Demand from the CAFO's for information on


 3    guidelines.


 4           Q.   And did this document reflect your professional


 5    judgment as to what would be guidelines for CAFO storage pond


 6    construction?


 7           A.   This is an amalgam of the statement and federal


 8    guidelines.


 9           Q.   Okay.  So was that -- would you consider this WTS


10    38 then to be a description of measure that you feel


11    professionally should be followed to ensure compliance with


12    state and federal guidelines?


13                MS. FAIRBANK:  I'm going to object on the basis


14    that we're referencing a particular document.  There's been


15    no foundation laid as to this particular document having any


16    relevancy to the permit application and the permit issued in


17    this particular matter.


18                MR. MARSHALL:  This witness is not aware of when


19    this document was withdrawn.  We know that it was published,


20    the date in which the application was pending and I think --


21                MS. FAIRBANK:  That hasn't been introduced.


22                CHAIRMAN GANS:  John, this is --


23                MR. MARSHALL:  If I may ask more questions as to


24    lay a foundation.
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 1                CHAIRMAN GANS:  Okay.


 2                MR. MARSHALL:  I'll withdraw that question.


 3           Q.   When was this document published?


 4           A.   August of 2014.


 5           Q.   And do you recall when you were conducting your


 6    review of the Smith Valley Dairy permit?


 7           A.   Yes, my review letter was issued August 14th, and


 8    we received the plans I believe August 7th.


 9           Q.   Okay.


10           A.   So early August.


11           Q.   All right.  And are these -- again, are these


12    concepts in WTS 38 that you would look for in any application


13    or set of drawings to help guide CAFO, safe CAFO pond?


14                MS. FAIRBANK:  I'm going to object again.  The


15    document -- we're dealing which specific time frame as to


16    this particular application and that's a generalization, not


17    as to whether or not this particular WTS pertained or was


18    utilized as to the Smith Valley Dairy application currently.


19                MR. MARSHALL:  I'm not -- I'm not asking him to


20    testify as to whether or not this document was in effect at


21    the time.  The question, I'm asking a different one than


22    she's objecting to which is would he consider the items


23    within WTS 38 to be relevant to his consideration of the


24    adequacy of an impoundment for a CAFO whether or not it was
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 1    withdrawn or not.


 2                MS. FAIRBANK:  And our objection is on the basis


 3    that that's a generic speculation and, you know, speculative


 4    question.  Just generically one at issue today and in this


 5    particular hearing is the specific application and permit as


 6    issued.  So whether or not it's a generalization doesn't mean


 7    that that's actually what was or was not considered for the


 8    purpose of the Smith Valley Dairy permit application and


 9    ultimate permit issue.


10                CHAIRMAN GANS:  John, you better get at this a


11    different way.


12                MR. MARSHALL:  Okay.  In fact, I will cease


13    questioning on that.


14           Q.   So did you -- were you -- did you hear Ms. Reid's


15    testimony regarding --


16           A.   Uh-huh.


17           Q.   -- the -- let me spit these questions out before


18    you answer it.  Would you mind answering with a verbal yes or


19    no.  It just makes for a better transcript.


20           A.   Yes.


21           Q.   Thank you.  And her testimony regarding the fact


22    that you reviewed the groundwater and adequacy of the


23    location of the storage pond, is that -- did you hear that?


24           A.   Yes.
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 1           Q.   Okay.  And if I may have you turn to Exhibit 11A,


 2    again, which unfortunately is not in the copy so I'm going to


 3    give it to you here.  Just are you familiar with this


 4    document?


 5           A.   Yes.


 6           Q.   And did you consider this -- can you identify the


 7    document for me?


 8           A.   The document is a preliminary geotechnical


 9    investigation report for the Smith Valley Dairy Development.


10           Q.   And you were considering the adequacy of the


11    plans before you, did you consider this document?


12           A.   Yes.


13           Q.   And do you consider any other document relating


14    to groundwater, depth to groundwater or the location --


15    specific location of the lagoons?


16           A.   Yes, I also asked that question of Michele, and


17    we came up with as a minimum depth is 15 feet below ground


18    surface for the groundwater.


19           Q.   Okay.  So, I guess, I asked -- did you -- was


20    there any other monitoring reports or evidence that you


21    considered of depth to groundwater other than what's


22    contained in this geotech report?


23           A.   No, all of the information of underground water


24    was provided by the permittee.
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 1           Q.   Okay.  And it says there on the last paragraph,


 2    the last sentence regarding seasonal high groundwater.


 3           A.   Uh-huh.


 4           Q.   Did you inquire of the applicant for any


 5    information regarding seasonal high groundwater?


 6           A.   No.


 7           Q.   Okay.  Thank you very much.  That's all of


 8    questions I have.


 9                MS. FAIRBANK:  No questions.


10                CHAIRMAN GANS:  Brad?


11                MR. JOHNSTON:  Very briefly.


12                          CROSS-EXAMINATION


13    BY MR. JOHNSTON:


14           Q.   Is it Mr. Kaminski?


15           A.   Kaminski, correct.


16           Q.   You said you did a technical review of the


17    surface impoundments; is that right?


18           A.   Yes.


19           Q.   And that's what I call pond, the ponds, right?


20           A.   Correct.


21           Q.   And you said you issued a review letter?


22           A.   Yes.


23           Q.   What -- what is the review letter?


24           A.   The review letter was issued August 14th.
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 1           Q.   Can you describe what it says?


 2           A.   Yeah, I believe I had 14 items addressed in there


 3    and specifically about the groundwater separation, it was


 4    question number nine, and the permittee responded that they


 5    would maintain four foot separation between the high


 6    groundwater table and the bottom of the basin.


 7           Q.   And so after you use -- so then you received a


 8    response from the applicant?


 9           A.   Yes.


10           Q.   And is there a signoff then that you do or


11    someone else does within the department to the pond, the


12    surface impoundments?


13           A.   When I receive the response, we discuss that with


14    the permits branch, and we hand it over, the project to them


15    for either their decision or no decision.


16           Q.   So you don't make the decision in terms of


17    whether to issue the permit?


18           A.   Correct.


19           Q.   Do you make any recommendation?


20           A.   No.


21           Q.   And I take it once you reviewed it, you


22    identified these points you wanted the applicant to address,


23    you were following the procedures set forth in Nevada statute


24    and the regulatory Nevada Administrative Code?
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 1           A.   Yes.


 2           Q.   And you didn't ignore any regulatory requirements


 3    or statutory requirements when you issued this letter and


 4    then received the response from the applicant?


 5           A.   Right.


 6           Q.   I don't have any further questions.


 7                CHAIRMAN GANS:  Mr. Porta?


 8                COMMISSIONER PORTA:  I don't have anything.


 9    Excuse me.


10                COMMISSIONER TURNER:  No questions.


11                CHAIRMAN GANS:  Okay.


12                MR. MARSHALL:  No redirect.


13                CHAIRMAN GANS:  Okay.  You're done, Mr. Kaminski.


14                THE WITNESS:  Thank you.


15                (Witness excused.)


16                MR. MARSHALL:  That is the end of our case in


17    chief.


18                CHAIRMAN GANS:  Okay.  This is a good stopping


19    point for us all.  It's 4:15, and I believe we're going to


20    try to get out of here by 4:30 at the latest anyway.  We want


21    to reconvene tomorrow morning at 8:15.  I've been asked to


22    warn you, however, that the doors don't open until 7:55, so


23    don't try to get here too early.  We would like to get right


24    in the middle of this, again, at 8:15 tomorrow morning.  So
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 1    if you could try to be in place --


 2                MS. PRATT:  No, no, no, it will start tomorrow at


 3    9:00 a.m.


 4                CHAIRMAN GANS:  Tomorrow at 9:00.


 5                MS. PRATT:  The agenda says 9:00.


 6                CHAIRMAN GANS:  I stand corrected, 9:00 a.m.


 7    tomorrow morning here.


 8                MR. MARSHALL:  Man, crack that whip.


 9                CHAIRMAN GANS:  Okay.  So we're not adjourned,


10    are we?


11                MS. ARMSTRONG:  I have one more little matter I


12    would like to discuss with the Commission at this point.


13                CHAIRMAN GANS:  Okay.


14                MS. ARMSTRONG:  It will only take a quick minute.


15    At this point, we, the Nevada Division of Environmental


16    Protection would like to move for summary judgment or if you


17    would like to rather call it a directed finding.


18                The appellant has the burden of proof here that


19    NDEP acted in a manner that was arbitrary or capriciously or


20    otherwise abused its discretion.  They have not shown that in


21    any way or presented by the testimony or evidence that that


22    happened in this manner.


23                All that's been testified to is that the permit


24    was issued properly and pursuant to law and under federal


Capitol Reporters







Page 229


 1    guidelines.  So we just would like to move at this point for


 2    a directed verdict for failure of them to -- to present their


 3    case and prove their burden of proof.


 4                CHAIRMAN GANS:  Okay.  That could be our first


 5    order of business.


 6                MR. JOHNSTON:  Well, the intervenor would join in


 7    that motion as well and add a little bit to that argument,


 8    and we can do that tomorrow morning because or we can do it


 9    now, at the pleasure of the Chair.


10                CHAIRMAN GANS:  I'm just afraid that if we do it


11    -- try to do it now, we're not going to get out of here at


12    4:30.


13                So, John, I'm sorry I cut you off.


14                MR. MARSHALL:  No, I was going to say the same


15    thing.


16                COMMISSIONER PORTA:  Plus, I would like to digest


17    it over night and make a decision in the morning.


18                CHAIRMAN GANS:  That will be the first order of


19    business tomorrow morning at 9:00 o'clock.


20                MR. MARSHALL:  Okay.


21                MS. PRATT:  Do you have a submission or going to


22    be oral motions, I'm just curious?


23                MS. ARMSTRONG:  Just oral motions.


24                CHAIRMAN GANS:  Okay.
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 1                MR. MARSHALL:  Thank you.


 2                CHAIRMAN GANS:  Thank you.


 3                MR. MARSHALL:  I'll respond tomorrow morning.


 4


 5
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 1    STATE OF NEVADA,    )
                          )  ss.
 2    CARSON CITY.        )
 3
 4           I, KATHY JACKSON, Official Court Reporter for the
 5    State of Nevada Environmental Commission, do hereby certify:
 6           That on Thursday, the 23rd day of July, 2015, I was
 7    present at 901 South Stewart Street, Suite 4001, Carson City,
 8    Nevada, for the purpose of reporting in verbatim stenotype
 9    notes the within-entitled public meeting;
10           That the foregoing transcript, consisting of pages 1
11    through 230, is a full, true and correct transcription of my
12    stenotype notes of said public hearing.
13
14           Dated at Carson City, Nevada, this 17th day
15    of August, 2015.
16
17
18
                                    KATHY JACKSON, CCR
19                                  Nevada CCR #402
20
21
22
23
24


Capitol Reporters







Page 232


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


Capitol Reporters





		Index

		 Number Index

		0

		0.5 (1)

		0.80 (1)



		1

		1 (3)

		1,000,000 (1)

		1,200 (1)

		1.10 (1)

		10 (3)

		10.5 (1)

		100 (3)

		100s (1)

		105 (1)

		11 (5)

		11:00 (2)

		11A (6)

		12 (6)

		124 (1)

		12:00 (1)

		13 (2)

		14 (9)

		140 (5)

		14th (2)

		15 (16)

		150 (5)

		16 (6)

		17 (2)

		18 (8)

		18A (2)

		19 (6)

		19.8 (1)

		195 (1)

		1957 (1)

		198 (2)

		1984 (1)

		1989 (1)

		1990 (2)

		1995 (2)

		1996 (1)

		1997 (2)

		1:00 (2)

		1C (1)



		2

		2 (5)

		2,000 (3)

		2.0 (1)

		20 (26)

		200 (6)

		2000s (1)

		2003 (1)

		2004 (1)

		2008 (1)

		2013 (7)

		2014 (9)

		2015 (30)

		21 (4)

		213 (1)

		217 (1)

		218 (1)

		22 (5)

		225 (1)

		23 (5)

		233B (2)

		23rd (2)

		24 (14)

		24-hour (8)

		24-inch (1)

		24/7 (3)

		241 (1)

		25 (7)

		25-year (13)

		26 (34)

		27 (7)

		27th (1)

		28th (1)

		2:00 (2)



		3

		3 (1)

		3,200 (1)

		30 (8)

		30,000-foot (1)

		30-day (14)

		300 (1)

		30th (1)

		31 (5)

		3122 (1)

		313 (2)

		32 (6)

		36 (11)

		37 (11)

		38 (11)

		39 (10)

		39A (2)

		39B (1)

		39C (1)

		39D (7)

		3:00 (1)

		3:30 (1)

		3:35 (1)

		3rd (1)



		4

		4 (3)

		4,000 (2)

		4,700 (1)

		4,704 (1)

		4,713 (1)

		4,720 (1)

		4,733 (1)

		4.5 (1)

		4.6 (1)

		40 (5)

		40,000 (1)

		428 (1)

		445B8913 (3)

		445B8913C (1)

		451 (1)

		452 (1)

		453 (1)

		4:15 (1)

		4:30 (2)

		4th (1)



		5

		5 (2)

		5.7 (1)

		50 (2)

		50-square-mile (1)

		500 (4)

		5275 (1)

		57 (1)

		5th (1)



		6

		6 (2)

		6-03 (1)

		60 (3)

		600 (2)

		61 (1)

		62 (2)

		6:00 (1)



		7

		7 (2)

		7,000 (1)

		7,100 (1)

		70 (3)

		750 (1)

		7:55 (1)

		7th (4)



		8

		8 (1)

		8,000 (1)

		800,000 (2)

		8:15 (2)

		8th (1)



		9

		9 (11)

		9.8 (1)

		901 (1)

		93 (2)

		96 (1)

		99 (1)

		9:00 (6)

		9th(6)





		$

		$750 (4)



		A

		A1 (3)

		A13 (2)

		A2 (1)

		A2.1 (1)

		A2.2 (1)

		A4.6.4 (1)

		A4.8.4 (1)

		A6 (1)

		abide (1)

		ability (6)

		able (6)

		above (8)

		absence (1)

		Absolutely (3)

		abused (7)

		accelerated (1)

		accept (2)

		acceptable (2)

		acceptance (1)

		accepted (9)

		access (11)

		accommodate (1)

		accomplish (1)

		accomplished (1)

		accordance (4)

		according (2)

		accordingly (1)

		account (5)

		accumulated (1)

		accurate (3)

		accurately (1)

		acreage (2)

		acres (11)

		across (13)

		Act (6)

		acted (8)

		action (11)

		activities (2)

		actual (33)

		Actually (32)

		AD (2)

		add (4)

		added (1)

		addition (4)

		additional (10)

		Address (15)

		addressed (10)

		addressing (2)

		adequacy (9)

		adequate (4)

		adequately (2)

		adjacent (7)

		Adjourn (1)

		adjourned (1)

		administrative (9)

		admissibility (4)

		admissible (3)

		admission (6)

		admit (2)

		admitted (25)

		admitting (1)

		adopt (1)

		adopted (1)

		advance (9)

		advanced (2)

		advise (1)

		aerial (4)

		affect (1)

		affected (1)

		affirm (1)

		afield (1)

		afraid (2)

		afternoon (2)

		ag (2)

		again (40)

		against (2)

		agency (9)

		agenda (3)

		aggregate (1)

		aggrieved (7)

		agitate (1)

		agitation (1)

		ago (12)

		AGPRO (1)

		AGPROfessionals (1)

		AGPROprofessionals (1)

		agree (13)

		agreed (1)

		agreement (4)

		agricultural (11)

		agriculture (3)

		agro (1)

		agronomic (1)

		Ah-ha (1)

		ahead (19)

		air (14)

		alarm (1)

		alleged (2)

		allergy (1)

		allow (18)

		allowable (2)

		allowances (1)

		allowed (12)

		allowing (3)

		allows (12)

		Almost (3)

		along (3)

		alternative (2)

		Although (1)

		always (1)

		amalgam (1)

		ambient (1)

		amendments (2)

		among (1)

		amongst (1)

		amount (10)

		amounts (1)

		ample (1)

		analysis (9)

		analytical (6)

		animal (13)

		animals (12)

		announced (1)

		announces (1)

		answered (8)

		anticipated (2)

		anticipation (3)

		antiquated (1)

		apologies (1)

		apologize (3)

		apparently (1)

		appeal (20)

		appealed (1)

		appealing (1)

		appeals (1)

		appear (2)

		appears (6)

		appellant (15)

		appellant's (17)

		appellants (20)

		applicable (2)

		applicant (14)

		applicants (1)

		application (73)

		applications (15)

		applied (4)

		apply (5)

		appreciate (6)

		appropriate (5)

		approval (4)

		approvals (1)

		Approvals/Conditions (1)

		approved (5)

		approximate (2)

		approximately (9)

		April (1)

		aquifer (2)

		arbitrarily (7)

		arbitrary (3)

		area (56)

		areas (9)

		argue (2)

		argued (1)

		arguing (6)

		argument (6)

		arguments (6)

		Arizona (1)

		Arlington (1)

		Armstrong (46)

		around (12)

		arrange (4)

		arrive (3)

		arrived (1)

		art (2)

		Artesia (4)

		artesian (2)

		articulate (1)

		articulated (2)

		articulating (1)

		artifacts (1)

		as-built (2)

		as-constructed (1)

		aside (1)

		aspect (1)

		aspects (1)

		assembling (1)

		assist (1)

		assistance (6)

		Associates (1)

		assume (2)

		assumed (1)

		assumes (1)

		assuming (2)

		assumption (3)

		assumptions (20)

		attach (1)

		attached (1)

		attack (1)

		attempt (2)

		attend (2)

		attended (1)

		Attorney (4)

		Attorney's (1)

		attorneys (2)

		audience (2)

		August (6)

		authority (12)

		authorize (1)

		authorized (3)

		authorizes (1)

		available (11)

		average (9)

		averages (2)

		aware (9)

		away (2)

		awful (2)



		B

		B-1 (1)

		bachelor's (1)

		back (27)

		background (7)

		backyard (2)

		bad (3)

		badgering (2)

		balanced (1)

		ballast (1)

		Bar (1)

		bare (7)

		barn (4)

		barns (1)

		base (4)

		based (45)

		baseline (2)

		basic (1)

		basically (10)

		Basin (2)

		basis (28)

		batch (1)

		Bear (3)

		bearing (1)

		beat (1)

		become (3)

		becomes (1)

		begin (1)

		beginning (2)

		behalf (12)

		behind (2)

		believes (1)

		below (13)

		benefit (1)

		berm (3)

		berms (1)

		besides (1)

		best (9)

		better (11)

		Beverly (1)

		beyond (6)

		bgs (1)

		big (10)

		biggest (2)

		binder (32)

		binders (1)

		bit (12)

		black (17)

		blah (2)

		block (1)

		blowing (2)

		blue (2)

		Board (8)

		boards (1)

		book (1)

		borders (1)

		bored (1)

		boring (5)

		borings (5)

		Bornara (1)

		both (11)

		bottom (17)

		bottoms (1)

		bound (3)

		boundaries (2)

		boundary (5)

		boxes (1)

		Brad (4)

		branch (2)

		break (14)

		Brian (1)

		brief (12)

		briefed (1)

		briefing (3)

		briefly (8)

		briefs (2)

		bring (9)

		broadening (1)

		brought (1)

		build (2)

		Building (2)

		buildings (2)

		built (12)

		bulk (1)

		burden (9)

		bureau (4)

		burial (1)

		buried (1)

		burn (1)

		burned (1)

		burning (1)

		business (7)

		buy (1)



		C

		caboodle (1)

		cad (2)

		Cadillac (1)

		CAFO (36)

		CAFO's (15)

		calculated (2)

		calculating (1)

		calculation (5)

		calculations (5)

		calendar (2)

		calf (1)

		California (6)

		call (15)

		called (11)

		calling (3)

		calls (3)

		cam (1)

		came (4)

		can (229)

		Canyon (1)

		cap (1)

		capacity (5)

		capricious (1)

		capriciously (7)

		capsulation (1)

		capture (1)

		car (1)

		care (1)

		career (1)

		careful (3)

		carry (1)

		CARSON (2)

		case (32)

		cases (2)

		Casting (1)

		casually (1)

		catch (1)

		cattle (6)

		cause (1)

		causes (1)

		causing (2)

		caution (1)

		CD's (5)

		cease (3)

		ceiling (1)

		celebration (1)

		center (1)

		central (1)

		certain (15)

		Certainly (1)

		cetera (8)

		chain (1)

		chair (3)

		CHAIRMAN (241)

		challenge (3)

		chance (2)

		Chancery (1)

		change (2)

		changed (3)

		changes (1)

		changing (1)

		characterization (3)

		characterize (2)

		characterized (1)

		characterizes (1)

		characterizing (1)

		charge (11)

		charging (1)

		chart (1)

		charts (1)

		check (1)

		chemical (1)

		chief (2)

		choose (1)

		Christmas (1)

		chronic (2)

		Circle (1)

		circumstances (5)

		cited (1)

		citing (1)

		citizen (1)

		citizens (6)

		CITY (2)

		civil (11)

		claim (1)

		clarification (5)

		clarified (1)

		clarify (13)

		clarifying (1)

		classes (2)

		clay (1)

		Clean (6)

		cleaned (1)

		cleaning (1)

		clear (6)

		clearly (2)

		client (1)

		clients (1)

		climatically (1)

		clockwise (1)

		clogging (1)

		close (6)

		closed (1)

		closely (1)

		closer (1)

		closest (1)

		closing (2)

		closure (1)

		coarse (1)

		Code (4)

		colleagues (1)

		collect (2)

		collected (4)

		collection (3)

		Colony (1)

		colormetric (1)

		column (3)

		combination (3)

		combined (5)

		combining (1)

		Coming (4)

		comma (1)

		commenced (1)

		commencement (1)

		comment (74)

		commentary (1)

		commented (2)

		comments (64)

		commingle (1)

		Commission (19)

		Commissioner (35)

		Commissioners (13)

		Commissioners' (1)

		commissions (1)

		committed (1)

		committee (1)

		common (4)

		communication (2)

		communications (1)

		communities (2)

		community (1)

		compaction (1)

		companies (1)

		company (2)

		comparable (2)

		compare (2)

		compared (1)

		comparing (3)

		comparison (1)

		compete (1)

		competent (1)

		compiled (1)

		complete (3)

		completed (2)

		completely (1)

		compliance (8)

		comply (4)

		complying (1)

		compost (1)

		composting (1)

		compound (1)

		compounded (2)

		computer (1)

		concentrate (2)

		concentrated (4)

		concentrating (1)

		concentration (2)

		concentrations (1)

		concepts (1)

		concern (45)

		concerned (11)

		concerns (22)

		conclusion (12)

		conclusions (2)

		concrete (16)

		condensed (1)

		condition (3)

		conditions (3)

		conduct (6)

		conducted (3)

		conducting (1)

		confer (1)

		Conference (3)

		conferencing (1)

		confined (6)

		confused (3)

		confusing (1)

		confusion (1)

		conjecture (4)

		conjectures (2)

		connect (2)

		connected (1)

		connection (1)

		Conservation (4)

		Conservations (1)

		conserve (1)

		consider (11)

		consideration (8)

		considered (10)

		considering (3)

		consisted (1)

		consistent (2)

		consistently (1)

		constant (1)

		constituents (2)

		constitutes (1)

		constrained (3)

		constraints (2)

		construct (1)

		constructed (8)

		constructing (1)

		construction (19)

		construed (1)

		consultant (5)

		consuming (1)

		contacted (1)

		contain (6)

		contained (6)

		containing (1)

		containment (2)

		contains (1)

		contaminant (1)

		contaminated (9)

		contaminating (1)

		contentions (1)

		contents (2)

		contested (3)

		context (2)

		contexts (1)

		Continue (4)

		continued (3)

		continuing (5)

		continuity (1)

		continuous (2)

		continuously (1)

		contoured (1)

		contract (1)

		contrary (1)

		control (10)

		convened (1)

		conversation (1)

		cooperatively (1)

		copied (1)

		copies (2)

		copy (11)

		cordial (1)

		corner (8)

		corral (7)

		corrals (3)

		corrected (1)

		correlates (1)

		cough (1)

		counsel (11)

		count (1)

		counter (1)

		counting (1)

		country (1)

		County (5)

		couple (8)

		coupled (1)

		course (16)

		court (13)

		Court's (1)

		courts (2)

		covered (4)

		cows (4)

		crack (1)

		craft (1)

		create (8)

		created (2)

		creating (2)

		creation (2)

		credentialed (1)

		credentials (1)

		credibility (2)

		Creek (1)

		Crest (1)

		criteria (4)

		critical (1)

		crop (1)

		crops (1)

		cross (6)

		Cross-Examination (18)

		cross-examine (3)

		cross-examined (1)

		crossing (1)

		crust (3)

		crux (1)

		cubic (2)

		culvert (2)

		curious (2)

		current (4)

		currently (3)

		curve (2)

		custody (1)

		customer (1)

		cut (2)

		CV (3)



		D

		dairies (22)

		Dairy (177)

		dairy's (5)

		dam (2)

		damage (1)

		dangerous (1)

		dark (1)

		dash (1)

		data (10)

		database (4)

		date (16)

		dated (10)

		dates (2)

		day (9)

		daylight (1)

		days (7)

		de (1)

		de-water (1)

		deadline (1)

		deal (3)

		dealing (1)

		dealt (1)

		debate (1)

		December (5)

		decent (1)

		decide (3)

		decides (1)

		decision (27)

		deck (1)

		deep (4)

		defecate (1)

		defendant (1)

		defendant's (9)

		defendants (4)

		defensible (1)

		defer (1)

		deficiencies (13)

		deficiency (8)

		deficient (4)

		defined (1)

		definitely (1)

		definition (2)

		definitions (1)

		degrade (1)

		degraded (1)

		degree (4)

		delayed (1)

		deleterious (1)

		deliberate (1)

		deliberations (1)

		delivered (2)

		Demand (1)

		demonstrate (1)

		demonstrates (1)

		demonstrating (1)

		demonstration (1)

		demonstrative (1)

		denied (2)

		denies (1)

		Denise (3)

		denoted (1)

		density (2)

		deny (6)

		department (19)

		depending (6)

		depends (2)

		deposit (1)

		deposited (1)

		deposition (1)

		depositions (2)

		depression (1)

		deprived (2)

		depth (23)

		describe (39)

		described (5)

		describing (2)

		description (6)

		descriptors (2)

		deserves (2)

		design (16)

		designated (1)

		designed (12)

		designing (1)

		desires (1)

		desist (2)

		despite (1)

		detail (1)

		detection (13)

		detergents (1)

		determination (2)

		determinations (3)

		determine (11)

		determined (6)

		determining (3)

		developed (1)

		development (7)

		device (1)

		diagram (3)

		diameter (1)

		Diamond (1)

		dictate (1)

		dictating (2)

		difference (5)

		different (20)

		differently (4)

		difficult (1)

		digest (1)

		dimensions (1)

		dire (2)

		Direct (24)

		directed (10)

		directing (1)

		directly (16)

		Dirk (3)

		dirt (5)

		disadvantage (2)

		disagree (3)

		disappeared (1)

		disappearing (1)

		discharge (62)

		discharged (1)

		discharges (6)

		discharging (10)

		disclose (1)

		disclosed (2)

		disclosure (2)

		disclosures (1)

		discretion (10)

		discuss (3)

		discussed (1)

		discussing (1)

		disinfectants (1)

		dismissed (1)

		disposal (2)

		disposals (1)

		dispose (3)

		disposing (1)

		dispute (4)

		disqualify (1)

		disruptive (2)

		distance (1)

		district (1)

		ditch (2)

		divert (1)

		Division (12)

		document (70)

		documentary (1)

		documentation (4)

		documents (31)

		dollar (1)

		domestic (6)

		done (14)

		Donna (1)

		door (4)

		doors (1)

		dots (5)

		double (2)

		down (28)

		downhill (1)

		dozen (2)

		draft (39)

		drafted (1)

		drafting (7)

		drain (2)

		drainage (8)

		drained (1)

		drawing (6)

		drawings (5)

		drilled (1)

		Drinking (1)

		driveway (1)

		drop (2)

		dropping (3)

		drought (11)

		dry (2)

		due (4)

		duly (6)

		duplicates (1)

		during (34)

		dust (2)



		E

		E-l-y (1)

		e-mail (5)

		e-mails (1)

		earlier (4)

		early (5)

		Earth (6)

		earth's (1)

		earthen (1)

		earthwork (1)

		easier (2)

		easily (1)

		east (13)

		easterly (1)

		eating (1)

		economically (1)

		ed (1)

		edge (1)

		education (4)

		educational (1)

		effect (5)

		effected (2)

		effecting (1)

		Effective (1)

		effectively (2)

		efficiency (1)

		efficiently (1)

		effluent (1)

		effort (2)

		EFH-2 (1)

		eight (7)

		either (15)

		Eldridge (2)

		element (2)

		elevation (10)

		elevations (3)

		Elimination (1)

		else (7)

		Ely (25)

		Elys (1)

		emphasize (1)

		employ (1)

		EMT (1)

		enables (1)

		enclosure (1)

		encountered (2)

		encourage (1)

		end (23)

		enemies (1)

		enforcement (9)

		enforcing (2)

		engagement (3)

		engineer (25)

		engineer's (9)

		engineering (19)

		engineers (4)

		enlighten (1)

		enough (2)

		ensure (8)

		entail (1)

		enter (3)

		entering (3)

		enters (1)

		entertain (1)

		entire (11)

		entirely (1)

		entity (2)

		environment (1)

		Environmental (27)

		EPA (5)

		EPA's (1)

		equal (1)

		equipment (3)

		equivalent (1)

		eroding (1)

		erosion (1)

		error (1)

		Errors (1)

		especially (2)

		essence (4)

		essentially (5)

		establish (10)

		established (4)

		establishing (3)

		estimate (3)

		estimated (1)

		estimates (1)

		estimating (2)

		et (8)

		evaluation (9)

		evaporate (2)

		evaporation (4)

		even (13)

		evening (1)

		event (25)

		events (8)

		everybody (1)

		everyday (1)

		everyone (6)

		evidence (40)

		evidentiary (6)

		exact (3)

		exactly (4)

		exaggeration (1)

		Examination (21)

		examined (6)

		example (9)

		excavated (3)

		exceed (2)

		exceeded (2)

		exceeds (6)

		except (4)

		exceptions (1)

		excerpts (1)

		exchange (6)

		exclude (1)

		exclusion (1)

		excuse (39)

		excused (11)

		Exhibit (119)

		exhibits (26)

		existence (1)

		existing (2)

		exists (1)

		expanding (1)

		expect (2)

		expectation (1)

		expenses (2)

		experience (18)

		experiment (1)

		expert (85)

		expert's (1)

		expertise (2)

		experts (1)

		explain (7)

		explained (2)

		explanation (2)

		explanatory (1)

		express (9)

		expressed (8)

		expressing (1)

		expressly (1)

		extend (1)

		extended (1)

		extension (1)

		extensive (1)

		extent (4)

		extra (1)

		extraneous (1)

		extraordinarily (1)

		extraordinary (1)

		extreme (1)

		extremely (1)



		F

		fabric (1)

		facilities (9)

		facility (39)

		facility's (1)

		fact (24)

		factor (2)

		factors (1)

		facts (9)

		fail (1)

		failure (2)

		fair (1)

		Fairbank (80)

		FAIRBANKS (1)

		fairly (1)

		fairness (2)

		fall (1)

		fallen (1)

		falling (1)

		falls (2)

		familiar (18)

		families (5)

		family (3)

		far (22)

		farm (15)

		farmed (2)

		farmer (1)

		farms (1)

		fashion (1)

		fast (1)

		fear (1)

		fears (1)

		feasible (1)

		features (1)

		feces (2)

		federal (11)

		fee (10)

		feed (13)

		feeding (9)

		feedlot (1)

		feel (4)

		feels (1)

		fees (3)

		feet (32)

		fell (1)

		felt (3)

		fence (1)

		few (7)

		field (2)

		fields (4)

		figure (5)

		figured (1)

		file (14)

		filed (3)

		files (2)

		fill (1)

		filtration (1)

		final (15)

		finalized (2)

		find (15)

		finding (3)

		findings (6)

		finds (1)

		fine (13)

		finish (6)

		finished (4)

		fire (1)

		firefighter (1)

		first (52)

		fit (1)

		five (10)

		flash (2)

		flat (4)

		flawed (1)

		flies (3)

		flip (2)

		float (2)

		flood (2)

		Floor (5)

		flow (14)

		flowing (2)

		fluctuation (1)

		fluctuations (1)

		focus (3)

		focused (3)

		FOIA (1)

		follow (5)

		follow-up (1)

		followed (4)

		following (2)

		follows (6)

		food (2)

		foot (4)

		footer (1)

		forced (1)

		foregone (1)

		foremost (1)

		Forget (1)

		Forgive (8)

		form (6)

		formally (1)

		format (1)

		formation (1)

		formed (1)

		forth (7)

		forum (1)

		forward (4)

		found (7)

		foundation (18)

		Foundry (1)

		four (21)

		four-foot (1)

		fourth (7)

		Frac (1)

		frame (5)

		framework (3)

		Frank (6)

		Frankly (1)

		free (6)

		freedom (1)

		frequently (1)

		freshwater (1)

		friend (2)

		front (12)

		frustrating (1)

		full (5)

		fully (2)

		function (1)

		fundamental (4)

		funded (1)

		further (20)

		Furthermore (1)

		future (5)



		G

		G-a-t-t-u-s-o (1)

		gallon (1)

		gallons (5)

		GANS (224)

		Gattuso (9)

		gave (3)

		general (28)

		General's (3)

		generalization (3)

		generalizations (9)

		generally (24)

		generate (4)

		generated (8)

		generating (1)

		generic (4)

		generically (2)

		generous (2)

		Gentlemen (1)

		gently (2)

		geological (2)

		geologists (1)

		geotech (1)

		geotechnical (3)

		given (10)

		gives (5)

		giving (3)

		God (1)

		goes (11)

		Good (14)

		Google (9)

		govern (1)

		governing (1)

		government (1)

		GOWER (1)

		grad (2)

		grade (2)

		gradient (2)

		graduate (2)

		gravity (1)

		great (2)

		green (1)

		ground (16)

		grounds (1)

		groundwater (74)

		groundwaters (1)

		groundwork (2)

		group (3)

		groups (1)

		grown (1)

		growth (1)

		guarantee (1)

		guess (15)

		guidance (3)

		guide (2)

		guideline (1)

		guidelines (12)



		H

		hack (1)

		half (8)

		halfway (1)

		Hallmark (2)

		hand (9)

		handedly (1)

		handful (1)

		handle (1)

		handles (1)

		handling (4)

		hands (2)

		Hang (1)

		HAP (1)

		happen (6)

		happened (6)

		happening (3)

		happens (3)

		happy (1)

		hard (3)

		hay (1)

		hazard (2)

		hazardous (3)

		head (10)

		heading (1)

		health (2)

		hear (18)

		heard (12)

		hearing (41)

		hearings (3)

		heavier (1)

		heavy (2)

		Heifer (3)

		Heifers (1)

		height (1)

		held (5)

		Hello (2)

		help (8)

		helped (3)

		helping (3)

		helps (1)

		hence (1)

		here's (3)

		herein (1)

		herringbone (1)

		Hi (1)

		hide (1)

		high (27)

		higher (4)

		highest (3)

		highlights (1)

		highly (3)

		Hills (1)

		hired (1)

		hiring (1)

		history (2)

		hold (9)

		holding (5)

		holiday (1)

		home (1)

		homeowners (1)

		honestly (4)

		Honeywell (3)

		Honor (5)

		hooking (1)

		hopefully (4)

		horizontal (1)

		Horses (2)

		hotel (1)

		hour (3)

		hours (3)

		house (4)

		housed (1)

		housekeeping (1)

		huge (2)

		Huh (2)

		humor (1)

		HUSTLETON (9)

		hydro (2)



		I

		idea (6)

		identical (1)

		identified (12)

		identifies (1)

		identify (10)

		ignore (2)

		image (2)

		imagery (2)

		images (1)

		immediate (1)

		immediately (3)

		impact (6)

		impacted (1)

		impacts (6)

		implementation (3)

		implied (1)

		important (10)

		importantly (2)

		imposed (1)

		impoundment (13)

		impoundments (23)

		in-house (1)

		in-state (1)

		inaccurate (3)

		inadequate (1)

		inappropriate (1)

		inches (1)

		Incidentally (1)

		include (7)

		included (9)

		includes (3)

		including (5)

		incomplete (2)

		inconvenient (1)

		incorporate (2)

		Incorporated (1)

		incorporating (2)

		incredibly (2)

		incurred (1)

		indeed (1)

		INDEX (1)

		Indiana (4)

		indicate (1)

		indicated (9)

		indicates (5)

		indicating (1)

		indication (4)

		indicative (1)

		individual (9)

		industrial (6)

		industry (4)

		inevitably (1)

		informal (1)

		information (30)

		inherently (1)

		initial (1)

		injured (2)

		injuries (3)

		injury (1)

		inlet (3)

		input (5)

		inputs (1)

		inquire (1)

		inquiry (1)

		inspection (2)

		inspections (1)

		instance (3)

		instances (1)

		instead (1)

		instructed (1)

		insufficient (1)

		integrity (3)

		intended (1)

		intent (2)

		interact (1)

		interaction (1)

		interacts (1)

		interception (1)

		interest (4)

		interested (1)

		interject (1)

		internal (1)

		internally (1)

		internet (1)

		interplay (1)

		interpret (1)

		interpreted (2)

		interrupt (2)

		interrupted (2)

		interrupting (1)

		intervene (1)

		intervenor (15)

		intervenor's (2)

		into (59)

		introduce (8)

		introduced (4)

		introduction (1)

		invalid (1)

		inventories (1)

		investigated (1)

		investigation (4)

		involved (4)

		involves (1)

		involving (1)

		irrelevant (8)

		irrigate (1)

		irrigation (3)

		issuance (25)

		issue (45)

		issued (44)

		issues (31)

		issuing (14)

		item (10)

		items (4)



		J

		January (26)

		Jean (1)

		Jim (1)

		job (3)

		John (32)

		Johnston (65)

		join (3)

		Joining (1)

		joins (1)

		joints (2)

		joke (1)

		judgment (8)

		judicial (1)

		JULY (7)

		jumbled (1)

		jumped (1)

		jumping (1)

		juncture (1)

		June (8)

		jurisdiction (2)



		K

		K-a-m-i-n-s-k-i (1)

		KAMINSKI (9)

		Katherine (1)

		Kathy (4)

		Katie (2)

		keep (6)

		keeping (1)

		Kentucky (1)

		kept (2)

		key (2)

		Kim (4)

		kind (6)

		kinds (1)

		kit (1)

		knowing (1)

		knowledge (11)

		known (2)

		knows (2)



		L

		laboratory (7)

		lack (6)

		lacking (1)

		lady (1)

		lagoon (2)

		lagoons (8)

		laid (5)

		Lake (4)

		land (26)

		Landers (1)

		Lane (3)

		language (14)

		large (22)

		larger (4)

		largest (2)

		last (25)

		lastly (2)

		late (1)

		later (5)

		latest (1)

		launch (1)

		laundry (1)

		law (19)

		laws (3)

		lax (1)

		lay (9)

		laying (1)

		layout (1)

		leachate (10)

		lead (4)

		leak (5)

		leaks (1)

		least (1)

		leave (3)

		leaving (2)

		led (1)

		left (9)

		left-hand (2)

		legal (16)

		legislatively (1)

		legislature (3)

		legitimate (2)

		length (5)

		lenient (1)

		less (6)

		letter (7)

		letters (2)

		level (10)

		levels (6)

		licensed (8)

		licensing (3)

		licensure (1)

		lies (1)

		life (1)

		lifting (1)

		light (3)

		lights (2)

		limit (8)

		limitation (3)

		limitations (3)

		limited (9)

		limits (8)

		Linda (3)

		line (10)

		lined (2)

		liner (13)

		liners (2)

		lines (2)

		links (1)

		liquid (1)

		liquidated (1)

		list (6)

		listen (4)

		liter (1)

		literally (1)

		little (33)

		live (9)

		lived (4)

		livelihood (1)

		lives (1)

		livestock (2)

		living (1)

		loader (1)

		loading (1)

		loam (1)

		localized (1)

		locate (2)

		located (9)

		locating (1)

		location (17)

		locations (2)

		log (1)

		logistics (1)

		logs (1)

		long (10)

		longer (2)

		look (42)

		looked (17)

		looking (26)

		looks (7)

		loss (1)

		lost (3)

		lot (9)

		lots (1)

		low (3)

		lower (3)

		lowering (1)

		lowest (1)

		Luke (3)

		Lumos (1)

		lunch (1)

		lying (1)

		Lyon (5)



		M

		M-i-c-h-e-l-e (1)

		Ma'am (6)

		mail (2)

		main (2)

		mainly (1)

		maintain (4)

		maintained (2)

		maintains (1)

		major (2)

		majority (5)

		makes (5)

		making (4)

		makings (1)

		Man (1)

		Management (14)

		mandate (2)

		mandates (1)

		mandatory (1)

		manifest (1)

		manipulated (1)

		manmade (1)

		manner (10)

		manure (39)

		many (13)

		map (10)

		Maps (2)

		March (6)

		MARK (9)

		marked (3)

		MARSHAL (1)

		Marshall (278)

		Martin (46)

		Martin's (9)

		master's (1)

		masters (1)

		material (5)

		materials (5)

		matter (10)

		matters (1)

		maximum (2)

		may (30)

		Maybe (18)

		MCL (3)

		mean (22)

		meaning (4)

		meaningful (2)

		means (6)

		meant (1)

		measurable (1)

		measure (4)

		measured (3)

		measurement (5)

		measurements (2)

		measures (1)

		measuring (2)

		mechanical (1)

		meet (7)

		meeting (2)

		meets (4)

		member (1)

		members (9)

		memorialize (1)

		memorialized (4)

		mention (2)

		mentioned (1)

		mentioning (1)

		merely (1)

		merged (1)

		mess (1)

		met (7)

		Metal (1)

		method (9)

		methodology (2)

		methods (7)

		Mexico (5)

		MICHELE (5)

		Micheline (1)

		middle (8)

		midnight (1)

		might (14)

		mil (1)

		mile (1)

		miles (1)

		milk (4)

		milked (1)

		milking (21)

		milligrams (1)

		million (7)

		millions (1)

		mimic (1)

		mind (7)

		mine (2)

		miner (1)

		minimum (6)

		minus (1)

		minute (7)

		minutes (11)

		mischaracterization (1)

		mischaracterize (2)

		mischaracterizes (1)

		misleading (2)

		miss (1)

		Missy (1)

		mistake (1)

		mistaken (1)

		misunderstood (2)

		ML (1)

		mobile (2)

		model (1)

		modeling (1)

		moderately (1)

		modify (1)

		moment (7)

		monitor (3)

		monitored (1)

		monitoring (36)

		monitors (1)

		monsoons (1)

		Mont (1)

		months (3)

		more (50)

		morning (12)

		mortality (2)

		most (3)

		mostly (1)

		motion (8)

		motions (2)

		motivation (1)

		motive (1)

		motor (1)

		motorcycles (2)

		move (23)

		moved (9)

		movement (1)

		moves (1)

		moving (7)

		much (26)

		mudslides (1)

		multiple (2)

		municipal (1)

		music (1)

		must (10)

		myself (1)



		N

		NAC (1)

		NAME (16)

		named (3)

		narrative (9)

		NASA (1)

		nation (2)

		National (4)

		natural (3)

		nature (4)

		NCRS (1)

		NDEP (106)

		NDEP's (17)

		NDEPS (1)

		NDPS (1)

		NDS (2)

		near (2)

		Nebraska (1)

		necessarily (6)

		necessary (2)

		need (28)

		needed (4)

		needs (5)

		negative (2)

		neighbors (3)

		neither (1)

		net (1)

		NEVADA (49)

		Nevada's (1)

		new (10)

		next (13)

		nice (2)

		nicely (1)

		night (3)

		nine (8)

		nitrate (3)

		nitrates (3)

		nitrogen (10)

		NMP (4)

		NOI (1)

		Noise (3)

		non (13)

		non-contaminated (1)

		nonexistence (1)

		nonresponsive (1)

		nor (2)

		Norman (1)

		north (27)

		northeast (1)

		northern (2)

		northwest (2)

		note (1)

		noted (3)

		notes (1)

		notice (26)

		noticed (1)

		notices (1)

		novo (1)

		NPDES (9)

		NRCS (5)

		NRS (3)

		nuisance (3)

		number (48)

		numbered (2)

		numbers (6)

		numerous (1)

		nutri-management (1)

		Nutrient (3)

		nutrients (2)



		O

		o'clock (3)

		Oaks (1)

		Obanion (3)

		obey (1)

		object (49)

		objected (2)

		objecting (4)

		objection (32)

		objectionable (1)

		objections (4)

		objectors (1)

		obligated (2)

		obligation (1)

		observations (3)

		observe (2)

		observed (4)

		obtain (1)

		obtaining (1)

		obviously (5)

		occasion (1)

		occasions (3)

		occur (4)

		occurred (3)

		occurring (2)

		occurs (1)

		October (1)

		odd (2)

		odiferous (1)

		odor (1)

		odors (4)

		off (9)

		offer (12)

		offered (9)

		offering (3)

		Office (3)

		officer (1)

		offices (1)

		offsite (1)

		oil (1)

		Oklahoma (22)

		old (1)

		on-line (1)

		once (6)

		one (123)

		ones (1)

		only (42)

		onsite (2)

		onto (8)

		oOo- (1)

		open (11)

		opened (2)

		opening (8)

		operate (5)

		operated (3)

		operates (1)

		operation (17)

		operations (12)

		operator (4)

		opined (1)

		opinion (23)

		opinions (21)

		opportunity (14)

		oppose (1)

		opposed (3)

		opposing (2)

		oral (2)

		order (12)

		Oregon (1)

		organization (1)

		original (6)

		originally (1)

		others (2)

		otherwise (4)

		out (46)

		outline (1)

		outlined (1)

		outside (14)

		over (45)

		overall (1)

		overflow (5)

		overturn (1)

		overview (8)

		own (6)

		owned (1)

		owner (1)

		owners (1)

		ownership (1)



		P

		packets (1)

		pad (6)

		PAGE (79)

		paged (1)

		pages (7)

		paginated (2)

		paid (1)

		panel (16)

		panel's (1)

		paper (4)

		papers (2)

		paragraph (22)

		paragraphs (2)

		parameter (2)

		paraphrase (1)

		paraphrasing (2)

		parcel (1)

		Pardon (2)

		parentheses (1)

		parlor (9)

		part (41)

		partially (1)

		participate (2)

		participation (1)

		particles (2)

		particular (51)

		particularized (3)

		particularly (8)

		particulates (1)

		parties (6)

		parts (6)

		party (5)

		past (3)

		pasturized (1)

		pathogens (2)

		pathway (1)

		pattern (2)

		patterns (1)

		pause (3)

		pay (1)

		payment (1)

		PDF'd (1)

		PE (3)

		PE's (2)

		peak (5)

		peaks (1)

		peanuts (1)

		Pending (9)

		Pennsylvania (3)

		pens (1)

		people (21)

		per (17)

		percent (4)

		percentage (1)

		percentile (1)

		perceptions (1)

		perfectly (1)

		performed (3)

		perhaps (2)

		perimeter (2)

		period (37)

		periods (1)

		permanent (1)

		permeability (4)

		permission (2)

		permit (368)

		permits (29)

		permitted (12)

		permittee (13)

		permitting (21)

		Perrin (1)

		person (6)

		personal (9)

		personally (8)

		perspective (2)

		pertained (1)

		pertinent (4)

		Peter's (1)

		petroleum (1)

		phase (2)

		phone (1)

		phonetic (2)

		photograph (14)

		photographs (10)

		photos (6)

		phrase (2)

		phrased (1)

		physical (2)

		physically (6)

		pick (4)

		picking (1)

		picture (12)

		pictures (6)

		piece (2)

		pieces (1)

		piling (1)

		pipe (9)

		piped (1)

		pipeline (4)

		pipes (3)

		piping (1)

		pit (4)

		pits (3)

		pivot (3)

		place (3)

		placed (3)

		places (4)

		Plan (18)

		planning (3)

		plans (10)

		plastic (5)

		plate (3)

		plates (1)

		Please (57)

		pleased (1)

		pleasure (1)

		plenty (1)

		plus (10)

		pm (2)

		point (39)

		points (7)

		Pollutant (3)

		pollutants (4)

		polluted (1)

		pollution (8)

		polyethylene (3)

		pond (48)

		Ponderosa (1)

		ponds (16)

		pooling (1)

		poor (1)

		poorly (1)

		porosity (3)

		Porta (26)

		portion (3)

		portions (1)

		portrayed (1)

		pose (1)

		posed (1)

		position (9)

		positive (1)

		possibilities (1)

		possible (3)

		possibly (2)

		posted (1)

		potential (1)

		pound (1)

		pounds (3)

		poured (3)

		power (1)

		practice (8)

		practices (2)

		PRATT (41)

		precedent (1)

		precipitation (2)

		precise (2)

		precluded (1)

		predated (1)

		predicament (1)

		prefer (3)

		preference (2)

		prehearing (3)

		preliminary (6)

		prepare (3)

		prepared (19)

		preponderance (3)

		prerogative (3)

		prescribed (1)

		presence (3)

		present (15)

		presentation (4)

		presentations (1)

		presented (11)

		presenting (3)

		presently (1)

		pressure (5)

		presumption (1)

		presumptively (1)

		pretreatment (1)

		pretrial (1)

		pretty (3)

		prevent (3)

		previous (1)

		previously (3)

		primary (2)

		principles (1)

		printout (1)

		prior (28)

		probable (1)

		probably (12)

		problem (11)

		problematic (1)

		problems (8)

		procedural (2)

		procedure (2)

		procedures (2)

		proceed (11)

		proceeding (7)

		proceedings (3)

		process (27)

		processed (2)

		processes (1)

		produce (2)

		produced (1)

		produces (1)

		product (1)

		production (14)

		products (1)

		professional (18)

		professionally (2)

		Professionals (1)

		proffer (2)

		proffered (2)

		proffering (1)

		profit (1)

		program (8)

		progress (1)

		prohibit (2)

		prohibited (2)

		prohibiting (1)

		prohibition (3)

		project (2)

		proof (6)

		proper (2)

		properly (4)

		properties (1)

		property (60)

		proposal (1)

		proposals (1)

		proposed (23)

		proposing (2)

		Pros (1)

		prosecuting (1)

		protect (3)

		Protection (14)

		Protection's (1)

		protective (6)

		protesting (1)

		prove (4)

		provide (24)

		provided (36)

		provides (4)

		providing (9)

		proving (1)

		provision (1)

		proximity (1)

		public (117)

		published (2)

		publishment (1)

		pulled (2)

		pullout (1)

		pump (1)

		pumped (1)

		pumping (1)

		pumps (1)

		purchased (2)

		purchasing (1)

		pure (3)

		purported (1)

		purpose (21)

		purposes (3)

		pursuant (3)

		purview (1)

		put (26)

		putting (4)



		Q

		qualification (3)

		qualifications (7)

		qualified (19)

		qualifiers (1)

		qualify (3)

		qualifying (2)

		quality (16)

		quantity (1)

		quarter (2)

		quarterly (1)

		quasi (1)

		quick (2)

		quickly (3)

		quiet (1)

		quit (2)

		quite (3)

		Quote (1)



		R

		R-e-i-d (1)

		racing (2)

		rain (2)

		rainfall (4)

		rainstorm (4)

		raise (1)

		raised (11)

		raising (5)

		Ranch (1)

		ranging (1)

		rapid (2)

		rate (10)

		rates (1)

		rather (13)

		reached (2)

		reaches (1)

		read (18)

		reading (4)

		ready (3)

		real (3)

		really (18)

		reason (10)

		reasonable (3)

		reasons (3)

		rebuttal (3)

		recall (9)

		recalling (1)

		receive (9)

		received (14)

		receiving (1)

		recent (1)

		Recently (3)

		recess (6)

		recognize (8)

		recognized (1)

		recognizing (1)

		recollection (2)

		recommendation (1)

		recommendations (1)

		recommends (1)

		reconvene (6)

		record (35)

		recording (2)

		records (9)

		RECRA (2)

		rectangles (1)

		redevelop (1)

		redirect (5)

		reduce (2)

		refer (12)

		reference (2)

		referenced (1)

		referencing (1)

		referred (2)

		referring (6)

		reflect (2)

		reflected (1)

		refresh (1)

		reg (1)

		regard (4)

		regarding (24)

		regards (9)

		registered (3)

		regs (2)

		regular (3)

		regulation (3)

		regulations (14)

		regulatory (12)

		REID (6)

		Reid's (1)

		reject (1)

		relate (3)

		related (11)

		relates (1)

		relating (5)

		relaxed (1)

		relevance (7)

		relevancy (7)

		relevant (24)

		reliable (2)

		relying (1)

		remain (2)

		remainder (3)

		remains (1)

		remand (2)

		remanded (1)

		remember (5)

		remnants (1)

		removal (3)

		remove (6)

		removed (6)

		render (2)

		rendering (1)

		Reno (1)

		reopen (8)

		reopened (3)

		repeat (6)

		repeating (1)

		repetitive (1)

		rephrase (10)

		Replace (2)

		report (20)

		REPORTER (5)

		reporting (5)

		reports (4)

		represent (3)

		representation (2)

		representative (2)

		represented (2)

		representing (3)

		represents (2)

		request (6)

		requested (6)

		require (3)

		required (18)

		requirement (12)

		requirements (20)

		requires (7)

		research (3)

		Reserve (3)

		residence (4)

		residents (4)

		resource (4)

		resources (4)

		respect (28)

		respectfully (1)

		respectively (1)

		respond (10)

		responded (4)

		responding (2)

		response (22)

		responses (1)

		responsibilities (2)

		responsible (5)

		responsive (3)

		rest (2)

		restricted (1)

		restrictions (2)

		restroom (1)

		result (3)

		resulting (1)

		results (2)

		resume (3)

		retract (1)

		reverse (2)

		review (26)

		reviewed (31)

		reviewing (5)

		reviews (3)

		rid (1)

		Ridge (1)

		right (96)

		rip-rap (1)

		rising (2)

		risk (1)

		river (1)

		road (9)

		roads (2)

		role (4)

		rolling (7)

		Rolls (1)

		roof (1)

		roofed (1)

		Room (5)

		rooting (1)

		Roughly (2)

		roundabout (1)

		rule (13)

		rules (9)

		ruling (4)

		run (5)

		run-off (1)

		run-on (16)

		running (9)

		runoff (24)

		runoffs (1)

		runs (2)

		rural (3)



		S

		Safe (3)

		same (38)

		samples (2)

		sampling (6)

		samplings (1)

		sand (6)

		sandbar (1)

		sandy (1)

		sanitary (2)

		sanitation (1)

		satellite (1)

		satisfied (1)

		satisfy (1)

		Save (7)

		saving (1)

		saw (1)

		saying (15)

		scale (5)

		schematic (1)

		scheme (1)

		School (4)

		scientific (3)

		scooted (1)

		scope (2)

		scrape (1)

		scraping (1)

		season (1)

		seasonably (1)

		seasonal (11)

		seasonally (3)

		seated (1)

		SEC (9)

		SEC's (2)

		Second (19)

		section (8)

		sections (3)

		sediment (1)

		sediments (3)

		seeing (1)

		seek (1)

		seeking (2)

		seem (1)

		seems (2)

		seepage (2)

		sees (1)

		select (1)

		sends (1)

		sense (2)

		sensitive (2)

		sent (1)

		sentence (8)

		separate (8)

		separation (10)

		separator (3)

		September (4)

		sequence (1)

		series (3)

		serious (1)

		service (11)

		services (3)

		set (14)

		setback (2)

		sets (1)

		seven (10)

		several (3)

		severe (1)

		sewage (3)

		sewer (2)

		Shall (7)

		shallow (4)

		shape (1)

		share (3)

		shared (1)

		sheer (2)

		sheet (1)

		shifted (1)

		shifts (1)

		shoehorned (1)

		shopping (1)

		show (19)

		showed (2)

		showing (4)

		shown (4)

		shows (8)

		sick (1)

		side (25)

		sided (1)

		sideways (1)

		signed (3)

		significance (1)

		significant (4)

		significantly (3)

		signoff (1)

		silage (25)

		silos (1)

		Silver (1)

		similar (2)

		similarly (2)

		simply (8)

		single (3)

		sit (3)

		site (31)

		sites (1)

		siting (2)

		sits (1)

		situated (1)

		situation (1)

		six (7)

		size (22)

		sizing (1)

		sledge (1)

		slight (3)

		slightly (1)

		slope (4)

		sloped (2)

		sloping (1)

		slow (3)

		Slowly (1)

		sludge (5)

		small (9)

		smaller (1)

		Smith (68)

		snafu (1)

		snapshot (3)

		snow (1)

		social (1)

		Socially (2)

		soil (16)

		solely (1)

		solicit (1)

		solid (8)

		solids (14)

		solution (1)

		solutions (1)

		somebody (4)

		somehow (4)

		someone (7)

		sometimes (3)

		somewhat (2)

		somewhere (2)

		sorry (29)

		sort (6)

		SOS (1)

		SOS's (1)

		sought (1)

		sound (1)

		soundly (1)

		sounds (2)

		source (2)

		sources (1)

		South (14)

		southeast (1)

		southern (3)

		southwest (3)

		speak (2)

		SPEAKER (10)

		speaking (3)

		speaks (2)

		Special (1)

		specialized (1)

		specific (22)

		specifically (16)

		specification (1)

		specifications (1)

		specifics (1)

		specified (3)

		specify (3)

		specifying (1)

		specs (1)

		speculated (1)

		speculation (14)

		speculations (1)

		speculative (3)

		spell (2)

		spillway (2)

		spiral (2)

		spit (1)

		spot (1)

		spread (3)

		spreading (2)

		square (2)

		stack (1)

		staff (2)

		stage (2)

		stake (2)

		stamped (3)

		stand (1)

		standard (20)

		standards (12)

		standing (3)

		stands (1)

		Start (10)

		started (5)

		starting (7)

		starts (6)

		State (70)

		state's (4)

		stated (4)

		statement (9)

		statements (1)

		States (13)

		static (1)

		status (1)

		statute (7)

		statutes (5)

		statutorily (3)

		statutory (5)

		stay (3)

		staying (1)

		stem (1)

		step (1)

		Stewart (1)

		stick (2)

		still (9)

		stipulate (5)

		stipulated (14)

		stipulates (1)

		stipulating (2)

		stock (3)

		stockpiled (1)

		stood (1)

		stop (4)

		stopping (1)

		storage (53)

		store (1)

		stored (9)

		storing (3)

		storm (56)

		straight (1)

		stream (3)

		Street (2)

		Strike (7)

		strong (1)

		structures (1)

		stuck (1)

		stuff (2)

		sub (1)

		subject (3)

		submission (1)

		submissions (1)

		submit (2)

		submits (1)

		submittal (1)

		submitted (10)

		subsection (2)

		subsequent (10)

		subsequently (2)

		subsidence (1)

		subsurface (1)

		suffered (1)

		sufficient (2)

		suggest (1)

		suggested (1)

		suggesting (1)

		suits (2)

		summarized (1)

		summary (2)

		summer (1)

		sun (1)

		sunny (1)

		Superfund (2)

		supervisor (1)

		supplied (1)

		supplies (1)

		supply (2)

		support (8)

		supporting (2)

		suppose (1)

		supposed (4)

		supposedly (1)

		Supreme (6)

		sure (22)

		surface (22)

		surpass (1)

		surprised (1)

		surrounded (2)

		Surrounding (2)

		survey (3)

		sustain (2)

		sustained (8)

		switch (1)

		sworn (10)

		system (15)

		systems (2)



		T

		table (23)

		tables (2)

		Tahoe (1)

		tailored (1)

		talk (13)

		talked (3)

		talking (23)

		talks (2)

		Tall (1)

		tank (2)

		tanks (1)

		Tar (1)

		target (1)

		task (1)

		teams (2)

		technical (10)

		technique (1)

		techniques (5)

		templet (2)

		ten (22)

		ten's (1)

		ten-inch (1)

		tend (1)

		tendency (1)

		tends (1)

		tenth (2)

		tenure (3)

		term (2)

		terms (7)

		territory (1)

		test (8)

		testable (4)

		tested (7)

		testified (28)

		testifies (1)

		testify (20)

		testifying (22)

		testimony (110)

		testing (5)

		Texas (1)

		Thanks (1)

		theory (1)

		therefore (10)

		thick (2)

		thin (1)

		thinking (1)

		third (6)

		though (4)

		thought (11)

		thousands (3)

		threat (1)

		three (35)

		throughout (1)

		thrown (1)

		thunderstorm (1)

		THURSDAY (2)

		thus (2)

		timeframes (1)

		timeline (3)

		times (5)

		timing (2)

		tip (1)

		tires (1)

		title (4)

		titled (4)

		today (30)

		today's (1)

		Todd (7)

		together (7)

		toilet (1)

		toilets (3)

		told (2)

		Tom (2)

		tomorrow (10)

		tonnage (1)

		tons (3)

		took (10)

		top (13)

		topic (1)

		topics (1)

		topographic (1)

		topography (4)

		total (2)

		totality (8)

		totally (1)

		touched (4)

		towards (7)

		toxic (2)

		track (2)

		traditional (1)

		traffic (1)

		trained (4)

		training (2)

		transcript (1)

		transfer (1)

		transferred (2)

		travel (2)

		treated (1)

		treating (1)

		treatment (2)

		trend (1)

		trials (1)

		triangle (1)

		tried (1)

		trier (2)

		trigger (4)

		troubles (1)

		truck (2)

		trucks (1)

		true (7)

		truth (2)

		try (8)

		trying (38)

		turn (22)

		Turner (10)

		turning (1)

		twice (1)

		two (56)

		two-day (1)

		two-foot (2)

		twofold (3)

		type (13)

		types (6)

		typical (1)

		typically (1)



		U

		ultimate (2)

		Ultimately (9)

		unbias (1)

		uncontaminated (2)

		undefined (1)

		under (36)

		underground (1)

		underlaying (1)

		underneath (5)

		understood (3)

		undertaken (1)

		unfortunate (1)

		unfortunately (3)

		UNIDENTIFIED (10)

		uniformed (1)

		Uninterrupted (2)

		unique (1)

		United (7)

		units (1)

		University (3)

		unless (5)

		unnecessarily (1)

		unquote (1)

		unusual (1)

		up (39)

		upgrade (1)

		uphold (2)

		uplift (2)

		upon (34)

		upside (1)

		upstairs (2)

		upward (1)

		upwards (2)

		urine (1)

		USDA (1)

		use (32)

		used (10)

		USGS (2)

		using (9)

		usually (2)

		utilized (2)



		V

		vacuum (1)

		Val (1)

		valid (1)

		Valley (70)

		valleys (1)

		value (8)

		values (2)

		van (1)

		variety (3)

		various (2)

		vast (5)

		venture (1)

		veracity (1)

		verbal (1)

		verdict (1)

		version (5)

		versus (7)

		via (4)

		vicinity (3)

		Vicky (1)

		video (1)

		view (9)

		views (2)

		violate (2)

		violation (7)

		vis-a-vis (1)

		visited (2)

		visits (1)

		visual (1)

		Vlot (3)

		voice (1)

		voir (2)

		volume (14)

		volumes (1)

		voluntarily (3)

		voluntary (1)

		Vreba-Hoff (1)



		W

		Wait (3)

		waiting (1)

		Wal-Mart (1)

		wants (4)

		warn (1)

		washed (4)

		Washington (3)

		waste (29)

		wastes (2)

		wastewater (46)

		wastewaters (1)

		watched (1)

		water (112)

		waters (12)

		watershed (3)

		way (32)

		ways (5)

		week (1)

		weekly (2)

		weeks (3)

		weigh (1)

		weight (10)

		weir (13)

		welcome (5)

		welcomed (2)

		Wellington (3)

		wells (15)

		weren't (2)

		west (14)

		wet (4)

		what's (17)

		whatsoever (1)

		whenever (1)

		Whereas (3)

		Whereupon (5)

		whip (1)

		white (19)

		who's (2)

		whole (2)

		wide (1)

		wild (1)

		wilderness (2)

		wildlife (1)

		willing (3)

		Wisconsin (2)

		withdraw (1)

		withdrawn (6)

		withhold (1)

		within (18)

		without (5)

		witness (103)

		WITNESSES (17)

		worded (1)

		wording (1)

		words (7)

		work (20)

		worked (6)

		working (11)

		works (2)

		world (2)

		wrap (1)

		write (3)

		writer (2)

		writers (2)

		writing (3)

		written (37)

		wrong (8)

		wrote (2)

		WTS (13)

		WTS-38 (1)



		Y

		year (8)

		years (24)

		Yep (2)



		Z

		zero (3)

		zinc (1)

		zoning (1)







