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CARSON CI TY, NEVADA, FRI DAY, JULY 24, 2015; 9:00 A M
- 00o-

CHAI RVAN GANS: Good norning. We'll continue
the Smith Dairy appeal hearing. [It's Saturday now, the
24th. W're in the Tahoe conference room

MS. PLATT: Friday. | thought you were
joking. It's Friday.

CHAIRVAN GANS: It's Friday. Excuse ne.
John, you said we had sone cleanup to do here on the
exhi bits.

MR MARSHALL: Yes, sone housekeeping
measures. W didn't address the appellant's exhibit Iist
to address the renmaining exhibits to determ ne whether or
not they're admtted or not, and so | was going to go
t hrough and nove the various -- | grouped them and so
maybe we can address themin a group

The first group are Exhibits 1 through 8, and
all of these are background articles on the risks that
are posed by CAFO dairies, both to groundwater and
surface waters and to public health, and these are
of fered as background to help the Conm ssion educate
t hemsel ves on the issues relating to CAFO s because
know that unlike the permtting folks, you don't dea
with themon a regular basis. So that's the purpose of
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t hose exhibits, and we woul d nove theminto evidence.

MS. FAIRBANK: And we would object on the
basis of there's been no foundation laid for the
rel evance or the admssibility of those particular
docunents. They're nultiple various different either
articles, or there's been no foundation as to the
authenticity of the conments or the veracity and
| egitimacy of the statenents made therein.

On that basis that they' re hearsay, you know
we have no context to any testinony or issues that have
been presented in the plaintiff's case, and so to sinply
go ahead and try to introduce themfor the purpose of
educating the Conm ssion w thout any testimony to make it
relevant as to this particular application and the
factors pertaining to the issuance in determnation of
the Smith Valley Dairy permt, we would object to their
admi ssi on.

CHAI RVAN GANS: Col I een, I'msure these are
the exhibits that were sent to the panel with the
original agenda. | know |I've read every one of them

MS. PLATT: Are you tal king about the briefs?

CHAI RVAN GANS: Briefs, excuse me. Yeah, the
briefs. Exactly. | assume that doesn't matter. | mean
this is nmore formal for this particular hearing.

MS. PLATT: You can ask counsel if they're
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t he sane ones attached to his brief.

MR MARSHALL: Yes, they are.

MS. PLATT: So the Conmission already has
t hem

CHAI RVAN GANS: Yeah. You guys have -- W
got themwth the briefs. That's where | |earned that
nunber 19 wasn't there. | kept looking for it.

MR MARSHALL: M apol ogi es.

M5. FAIRBANK: And we would still assert the
objection that there's been no foundation or relevance to
the particular issues in this case, and that there's no
basis for themto be relied upon in any manner or fashion
with respect to the decision in this case.

MR JOHNSTON:  The intervener joins in the
objection. They're clearly hearsay documents in the
sense that there's been no opportunity to cross-exam ne
the author of any of these reports, to draw upon any
I naccuraci es, notivations, such as the Pew Commi ssi on
study, which is obviously anti-large agriculture. We
haven't had that opportunity.

| woul d request further that the panel not,
even though you obviously received themas part of the
appel lant's opening brief, that they not be relied upon
Inissuing a decision in this matter

MR MARSHALL: My | have a short rebuttal ?
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So the two objections are foundation and rel evance. 'l
address rel evance first.

MR JOHNSTON:  Hear say.

MR MARSHALL: |'msorry. Hearsay. Thank
you. And I'Il address relevance first.

MR JOHNSTON:  One other objection. They
were not offered during the case-in-chief through any
wi tness, and there was no testinony that Ms. Martin even
relied on Exhibits 1 through 8 in offering her opinions.

MR MARSHALL: Anything el se?

MR JOHANSTON:  1'I1 keep it to that for now

MR MARSHALL: Okay. So there's -- I'll
address relevance. They are directly relevant. The
permt before you is a Confined Aninmal Feeding Operation
permt, and these articles talk about the inpacts of
confined, large Confined Aninmal Feeding Operations.

As to the foundation, the foundation is, |
think, clear fromthe face of the articles that they are
what they are. They don't have to be relied upon by an
expert. They were offered again for the purposes of
background for you all. Hearsay is that these are a
conbi nation of published articles and -- Well, they're
all published, but some are peer-reviewed, some are not,
and that for hearsay purposes, you are not bound by
traditional hearsay rules, so if these are useful for you
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ina nore informal setting, you can rely upon them And
then the fact -- | think I hit all of those objections.
So nowit's --

CHAIRVAN GANS: |'mgoing to sustain the
State's objection on this.

MR MARSHALL: So 1 through 8 then are out.
s that correct?

CHAI RVAN GANS: That's correct.

MR MARSHALL: Ckay. The next group is, or
excuse ne, did we address WA, WS-387?

M5. ARMSTRONG  No.

MR MARSHALL: So WIS-38 is Exhibit 9, and it
was an exhibit that was testified that it is published in
August of 2014, and at the sane tine is when the, excuse
me, the Smith Valley Dairy permt was within the
consideration of NDEP. The testinony was |ater w thdrawn
at some unknown point. W offer it as a statenment of, at
that time, what was the people's thoughts directly
related to what neasures are appropriate for the design
and pl acement of storage ponds for confined --
specifically for Confined Animal Feeding Operations.

M5. FAIRBANK: And we would object to the
adm ssion of Appellant's Exhibit Nunber 9. Yesterday
during the testinony, the only tine that any context or
with respect to this particular exhibit was made was
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during the exam nation of M. Mk Kimnski, and we've
objected to the, you know, some questioning and issues
with respect to this particular exhibit at that tinme on
the basis that there was a |ack of foundation, that

appel lants had failed to correlate this particular
docunent to the specific permt at issue here, the Smth
Valley Dairy permt, and at that point in time, appellant
failed to establish that foundation and relationship

ei ther through the testinony of M. Kimnski or any other
wi tness, and therefore, there's no rel evance.

There's no direct evidence that this
particular docunent was relied upon in any manner, shape,
or formwith respect to this particular permt relating
to the Smith Valley Dairy, and on that basis, we object
that there's been no foundation laid to nmake it relevant
and pertinent in this particular case.

MR JOHNSTON: | have not hi ng.

CHAI RVAN GANS:  You usual 'y have sonet hing

MR JOHNSTON:  The only thing | have to say
onit is | don't have anything to say with respect to
this exhibit.

MR MARSHALL: | believe the testinony was
that M. Kimnski, who was referring to the Smth Valley
Dairy application, about WS-38, excuse me, at the sane
time as he hel ped devel op WI'S-38, which was gui ded
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specifically for CAFO, so it was in effect at sone tine
during that time period, and therefore, it is relevant to
establish what the nmajor concerns were of the people
reviewing the permt at issue.

There was also, | believe, testinony from
Ms. Martin that she believed there was e-nail
comruni cations with DEQ and about WIS-38. So that's our
basis for noving WIS-38, Exhibit 9, into evidence.

CHAI RVAN GANS:  |'mgoing to ask the
Conmi ssioners. Did you see the relevance to your case
here?

COW SSIONER TURNER | don't think it's an
| ssue for ne.

CHAI RVAN GANS:  Tonf

COW SSI ONER PORTA: | don't think so either.

CHAI RVAN GANS: |'mgoing to sustain the
State's objection.

MR MARSHALL: Gkay. So Exhibit 9 is out; is
that correct?

CHAl RMAN GANS:  Yes. Correct.

MR MARSHALL: The next group is Exhibits 12,
13, 14. These are a group of articles, newspaper
articles, published newspaper articles submtted by
appel l ants that essentially go to the background
regarding the State's efforts to draw dairies into the
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State with representations of business-friendly

regul ations. These exhibits were offered to show the
pressure upon NDEP in this instance where they were faced
with a situation of an already constructed dairy in their
permtting. So | would, with that, | would nmove Exhibits
12, 13, and 14 into evidence.

M5. FAIRBANK: And again, we would object on
the basis that first off, there has been no foundation
laid. There's been no testinmony as to the effect of what
M. Mrshall is attenpting to assert is the intent behind
these particular exhibits. No testinmony has been
provided. There's been no relationship to make these
particular articles relevant to issuance of this
particular permt under these particular circunstances
and facts relevant to this case.

And furthermore, these again, are hearsay,

t he newspaper articles, and so they're out-of-court
statenments, and to the extent that M. Mrshall and
appel l ants want to go ahead and assert themto somehow
| npute a perspective on NDEP that's not otherw se been
i ntroduced in evidence through testimony in this
particul ar proceedi ng woul d be inproper.

MR JOHNSTON: | join in the objection.
Newspaper articles are hearsay. Secondly, they're
irrel evant here. The notion that Nevada wants to attract
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busi nesses and dairies somehow equates to NDEP' s
forfeiting its duty to do its job is a stretch that is
not supported by any evidence, and newspaper articles in
that regard don't tend to make that fact any nore
probable than it is. Therefore, it does not conply with
the definition of relevant evidence.

MR MARSHALL: Just a quick note about
foundation, and this notion that in this proceeding, you
have to have wi tness testinony about exhibits before they
are offered into evidence and accepted by you. That is
not the rule in this proceeding as far as I know. It may
be an evidentiary rule as counsel for NDEP noted in court
for hearsay, but that's not, | believe, the rule here.

In fact, you offered it under a relaxed standard. And so
I f you believe that these articles are relevant to
under standi ng the process that was going on, then you are
able to accept theminto evidence. Thank you.

CHAI RVAN GANS:  |'mgoing to sustain the
State's objection.

MR MARSHALL: So 12 through 14 are out?

CHAI RVAN GANS:  Correct.

MR MARSHALL: | believe the next one is
Exhibit 37; is that correct?

M5. KING That's correct.

MR MARSHALL: So there's a group of
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exhibits: Exhibit 27, 28, 29, and 30. These exhibits,
the first three, 27, 28, and 29, are the letter of
violation fromLyon County on this day, the letter of
noticed violation to Dirk Vot on this dairy, and the
Lyon County stop work order on this dairy from Lyon
County because of violations of county ordinances on the
construction of the dairy.

These are offered to denonstrate a pattern
and practice of applicant and the permttee in this case
regarding their attitudes towards conpliance with state
and local laws. Simlarly, Exhibit 30 is a cease and
desist order fromthe California Water Resources Agency.
| believe it was the San Joaquin County Regi onal Water
Quality Control Board regarding again, a failure of
M. Vot to performobligations under state law. So we
of fer these as evidence of the essentially, the attitude
of the dairy operator in this case and particul ar need
for conditions and nonitoring that are strict because of
who is the dairy operator in this case.

M5. FAIRBANK: On the basis of Exhibits 27,
28, and 29, first off, we would object that these are all
informati on and documents that are subsequent to the
| ssuance of a permt in this particular case. It's not
information that was before the Departnent of
Environnmental Protection or available prior to issuance
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of the permt, and so therefore, there's sinply no
rel evance as to whether or not the issuance of a permt
under the statutory and regul atory provisions guiding the
Department of Environnental Protection were appropriate
or proper. Wether or not there's a pattern and
practices is utterly irrelevant to whether or not the
permt was issued in accordance with the |aw.

Secondarily, with respect to nunber 30, the
California matter, that's conpletely irrelevant to this
particul ar case and factors in this particular matter
This is a Nevada permt brought under Nevada | aw specific
to the Nevada issues, and so there's no relevance as to
-- and certainly, it would be beyond the purview of the
Departnent of Environmental Protection to be involved in
what occurs in another jurisdiction with regards to
eval uating the application and whether it nmeets Nevada
standards. And so that basis, we would assert that it's
irrel evant and not adm ssi bl e.

CHAI RVAN GANS: Let me ask. | want to nake
sure I'mclear on this. The 27, 8 and 9, they were
i ssued after their permt was issued? Is that what |
heard you say?

M5. FAIRBANK: Yes. The permt was issued in
this particular case in March 2015. Exhibit Number 27 is
a letter dated May 8th, 2015. Number 28 is a noticed
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violation dated May 7th, 2015; and nunber 29 is also
dated May 7th, 2015; all after the issuance of the permt
in this particular case.

MR JOHANSTON: I'Il be a little nore blunt,
M. Chairman. This is just an attenpt to engage in a
smear canpaign against our client. It's not relevant,

and | don't want to have to go down the rabbit hole of
things that have transpired with the Lyon County and the
bui |l di ng departnent there, how those issues have been
resol ved, and how they've worked with Lyon County. It's
not relevant to the decision that you have to nake here
with respect to the issuance of this permt.

In addition, | don't nean to keep going back
to rules of evidence, but there's an obvious
m sunder standing on the part of the appellants. You
can't use prior instances of msdeeds to show a
propensity to commt bad acts. It's not allowed. And
that's what they're trying to do, and they're doing it in
an inconplete picture without reference to what has
transpired. So for that reason, irrelevant, they're not
proper evidence, and we're going to end up going down on
an entirely different path if this is allowed in because
"' mnot going to have a choice but to put w tnesses on
the stand to address these issues. And | don't want to
waste this panel's tine with irrelevant information
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because the appellants want to not focus on the nmerits or
| ack thereof of their case, but engage in an inproper
smear canpai gn agai nst the operator of the dairy.

MR MARSHALL: Just to restate our origina
position, we think that the conduct of this particular
dairy operator is highly relevant to your review of
whet her or not the permt is adequate.

CHAI RVAN GANS: Okay. |'mgoing to sustain
the notion of the State on all four

MR MARSHALL: So 27 through 30 are out?

CHAI RMAN GANS: That's correct.

MR MARSHALL: | believe in a prior ruling,
you ruled that Exhibit 31 and 32 are out, SO0 now we're
movi ng onto Exhibit 33 and 34. These are NDEP fact
sheets regarding prior approval s of the Ponderosa Dairy
and the Desert Hills Dairy. They were offered to showin
t hose instances the depth to groundwater in those cases,
excuse nme, and those situations were both [ ower than 80
feet below the ponds, and it was offered to show the
difference between the relative close groundwater here
and ot her instances in the past where NDEP has not had to
address this issue.

M5. FAIRBANK: And again, we would just
assert that these are documents pertaining to other
dairies at different locations in different parts of the
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State of Nevada that are not germane or particular to the
permt which is before the Comm ssion and the issuance of
the permt

The issue here is as it pertains to the
specific facts and circunmstances relating to the Smth
Valley Dairy permt, and what happened w th another
permt in another part of the state with different
factors is not germane to the issues for the State
Departnent of Environnental Protection to take into
consi deration when issuing this particular permt. And
on that basis, we would just assert that it's irrelevant
and not pertinent.

MR JOHNSTON: | join in that objection.

MR MARSHALL: | think we've stated why we
believe these docunents to be relevant to the depth to
groundwat er i ssue.

CHAI RVAN GANS: (Ckay. Again, I'mgoing to ny
conpadres here. Do you see any relevance for you to this
| ssue?

COMWM SSI ONER TURNER: | don't see any
rel evance, personally.

COW SSI ONER PORTA: | agr ee.

CHAI RMAN GANS: (kay. Sust ai ned.

MR MARSHALL: So Exhibits 33 and 34 are out.
Ddwe --
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CHAI RVAN GANS: Thirty-six is

MR MARSHALL: Is not? | think --

CHAI RVAN GANS:  Thirty-six is in

COWM SSI ONER TURNER  Thirty-six is in

CHAI RVMAN GANS:  Yes, 36 is in.

MR MARSHALL: Excuse ne. Sorry. | mssed
one exhibit. Thirty-five had not been addressed. That's
a declaration of Marshall Todd.

M5. KING That's the one | was |ooking at.

MR MARSHALL: | apologize. And the
declaration of Marshall Todd mrrors his testinmony
regarding his going to NDEP on three separate occasions
in 2014 and inquiring whether or not he could have access
to the public records, the file at that point, and him
bei ng denied access by NDEP and staff. So we offer that
on that basis, Exhibit 35.

MS. FAIRBANK: And we would object on the
basis that M. Todd was actually here to testify. He
gave testinony under oath which is the best evidence, and
so you have the evidence before you. A declaration is
sinmply an out-of-court statenment, and with the fact that
M. Todd was here and available to testify, there's no
rel evance or need for the admttance of this particular
documnent .

MR JOHNSTON: | don't really care. He
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testified. |If you want to admt this declaration, it's
not proper, but | don't care.

CHAI RVAN GANS: W' Il leave that one in. So
you're denied that motion. So 35 is in.

MR MARSHALL: Thirty-five is in. Then I
beli eve we addressed 36 and 37 was a prior agreement.
Then we have Exhibits 38 and 39. These are the two that
were pending, | believe.

M5. KING No, those are not adm ssible.

CHAI RVAN GANS:  No. Thirty-nine was A, B and
C, if | renmenmber correctly.

MR MARSHALL: I'msorry. Thirty-eight, |
believe, was ruled inadm ssible, but I believe 39 was the
one that we were having pending.

M5. KING  Uh-huh.

MR MARSHALL: And hadn't ruled on.

M5. KING Right.

MR MARSHALL: I'msorry. So 38 is out, and
39 is pending.

COMWM SSI ONER PORTA:  And the status of 38?

CHAI RVAN GANS:  Thirty-six is in.

COWM SSI ONER TURNER:  Thirty-six and 37 are

CHAI RVAN GANS:  Yes.
COMWM SSI ONER PORTA:  Ckay. Thank you.
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MR MARSHALL: So we have Exhibit 39, which
are photographs of the stormrunoff at Smth Valley
Dairy. | believe the testinony was that was in July of
this year, and | think it's clear fromthe testinony that
t hose phot ographs show the runoff from adj acent
properties. That's the relevance. It goes directly to
whet her or not their permt was adequately designed,
excuse ne, adequate facilities were adequately designed.

M5. FAIRBANK: And we woul d object on the
basis they're not relevant to the issuance of the permt.
These were photographs, the testinony is that these are
phot ogr aphs of incidences and circunstances subsequent to
t he issuance of the permt in this particular case, and
so this is information that was not before the NDEP, it
was not available to them and was not part of the record
in considering, in making the determnations as to the
| ssuance of the permt. And so on that basis, we would
just state that it's not relevant and shoul d not be
relied upon.

MR JOHNSTON: | have to disagree with the
State here. | don't have a problemw th Exhibit 39. |If
we go forward, | nmay even have people testify as to what
these pictures show, and it shows the adequate design of
the site, so | do not have an objection to Exhibit 39.

CHAI RVAN GANS:  Gent | enen?
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COMM SSI ONER PORTA: | don't have a problem
with either of those that were admtted, and if and when
they' re appeal ed, they can question the people who took
themat that tinmne.

COW SSIONER TURNER: | think | share Tom s
opi ni on.

CHAI RVAN GANS: Ckay. |'mgoing to deny this
one. Thirty-nine is in.

MR MARSHALL: So Exhibit 39 is in, and |
believe 40 is --

CHAI RVAN GANS:  Yes.

MR MARSHALL: -- by stipulation? GOkay. So
t hat addresses the outstanding evidentiary issues from
appellant's case. And if you would, nowl'd like to
present argument on the State's, which | believe is
joined by the intervener, notion to --

CHAI RVMAN GANS:  John, can | hold you just a
mnute. Katie, was there anything el se?

M5. ARMSTRONG  Yeah.

CHAI RVAN GANS: | was kind of trying to cut
you of f last night, obviously.

MR MARSHALL: | thought | was going to be
responding to the notion, but please.

MR JOHNSTON:  Well, | think we have an
opportunity to argue the notion before you respond to the
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mot i on.

M5. ARMSTRONG Yes. Thank you. So as you
remenber, before we |left l[ast night, NDEP moved for, in
essence, sunmary judgment, or it could be termed before
this board a directed finding, and | want to go through
why we are seeking for you to rule in that way.

Pursuant to your regs under the SEC 445D. 890,
it requires an appeal to the SEC to be based on certain
factors. And if you look at that, |I'"mjust going to read
t hrough those so we're clear on what the appeal is to be
based on. The final decision was in violation of any
constitutional or statutory provision. The fina
decision was in excess of the statutory authority of the
Department. The final decision was made upon unl awf ul
procedure. The final decision was affected by other
error of law. The final decision was clearly erroneous
in viewof the reliable, probative and substanti al
evi dence on the whole record, or the final decision was
arbitrary or capricious or characterized by an abuse of
di scretion.

Now, through this process, we've derived from
appell ant's pleadings that what they're alleging is NDEP
acted in an arbitrary and capricious manner or otherw se
abused its discretion. Throughout this process,
appel | ants have never alluded to any of the other
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grounds. And let's renenber, the burden is on appell ant
to prove their case by a preponderance of the evidence.

The only relevant testinony yesterday that
was provided by appellants was when Mchele Reid sat up
in the chair and was questioned, and the only rel evant
question cane from Conmm ssioner Porta. And he asked her,
"Mss Reid, do you believe this permt was witten under
the -- was witten in conpliance with the |aw?" And
Ms. Reid responded, "Yes."

And then M. Marshall had the opportunity to
question her further and never did. That is the only
rel evant evidence that was put forth in front of this
Board or this Conm ssion yesterday was that the permt
was in fact issued in requirenents with the law. So that
Is a question I'd been wanting to ask Ms. Mchele Reid,
but we needed to stay within then confines of the direct
that M. Marshall was questioning.

Now, today if you want us, we will put our
case on, and we will put Mchele Reid on the stand, and
she drafted the permt, and we'll go through the permt
page by page, line by line and see where it nmeets the
requirenents of the law. Yesterday she already testified
It meets the requirements of the [aw. Appellants have
failed in their burden. They didn't bring anything forth
that suggests that NDEP acted in an arbitrary or
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capricious nmanner or abused its discretion

So we will -- and the record is clear from
M. Porta's questioning the permt was witten under the
requirenments and the guides of the law. So therefore, we
ask for this Commssion to rule in our favor and find a
directed finding in this matter. Thank you.

MR JOHNSTON: M. Chairman, Menbers of the
Conmi ssion, | agree with the State froma procedura
aspect that if the evidentiary record as it stands now
does not enable you to make a finding that NDEP acted
arbitrarily and capriciously, then there is no need to go
forward with additional wtnesses and testinony, and that
you can make the decision now sinply because it's the
appel | ant' s burden.

But, you know, yesterday in opening
statement, | said the theory of the appellant's case is
they start with the premse that large dairies and CAFO s
are inherently bad. They then go to the fact that other
dairies have had and resulted in environmental problens.
Therefore, NDEP nust have erred in issuing this permt
for this dairy in Smth Valley. And if you recall during
my opening statement, | said you can't connect the dots
in the manner that the appellants are trying to connect
t hem

So nmy question is, have they done anything
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since opening statenents yesterday through the testinony
of Mss Martin or any other w tness or any other docunent
to connect those dots, and the answer to that question is
no. Have they come forward with any evidence to show
that NDEP acted arbitrarily and capriciously? And the
answer to that question is no. So there's no basis to
continue down an evidentiary hearing with additional

Wi t nesses.

Now, there's been assertions that well, the
profit notive of a dairyman wants themto cut corners.
Vell, | reject that assertion. There's no evidence of
that. And to the extent profit notive is in any way
rel evant, profit nmotives make sure you conply with the
regul atory standards so that you have a long-termreturn
on a nulti-mllion dollar capital investment. You don't
do it in a manner that's going to create problens so that
you' re shut down a year fromnow, five years fromnow, or
seven years from now.

| also reject the assertion that the people
responsible for protecting the waters of this state would
issue a permt that will inevitably result in the
contami nation of the groundwater of this state. But nore
i mportantly, whether | reject that assertion or not,
that's not that inportant. |'mjust an attorney
representing one person. The law rejects that assertion.
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The |aw effectively builds in a presunption that what
NDEP did was lawful, within its authority, and proper.

It's the burden on the appellant to come
forward with evidence to show that they somehow went
outside the regulatory framework, that they didn't have
evidence to support their issuance of the decision.
Wiere is that evidence? It does not exist in this
evidentiary record after the appellants had rested on
their case-in-chief. In fact, when you | ook at the
evidentiary record as it stands now, because we have all
of NDEP' s exhibits in the record by stipulation, we also
have all of the Smth Valley Dairy's exhibits in the
record with the explanation of those exhibits in the
record by stipulation, it refutes the entire theory of
their case

Ms. Martin -- and |'mnot going to even get
into whether or not you should give any credit or weight
to the testinony because of issues of bias and that.
What did Mss Martin testify to? Did she testify or
opine that the design of this dairy did not neet
engi neering standards? No. Did she opine that this
permt, as it was witten and issued, violated Nevada | aw
or didn't address the things that need to be? No. Her
entire testinony was based upon well, | would have
witten it differently, or I would have added this, or

Capitol Reporters





©O© 0 NOoO O WD PP

NRONNRONNRPRRRRRRRRR R
OB WNRELROOOWMNOOUNMWNRO

Page 27

may not have allowed that. Well, that's her opinion as
to what she m ght have done, but it doesn't show an abuse
of discretion. Wiat it shows is there is a discretionary
realmin issuing these permts. And the questionis, did
the State go outside of that. And you can't say the
State of Nevada violated its duty because an expert
that's against CAFO s might have done things a little bit
differently. That doesn't show an abuse of discretion.

What we heard about, to the extent we heard
anything that got close to the actual issues on this
appeal , was groundwater |evel and the depths of these
ponds. But they couldn't tie the groundwater
measurenents that they referred to. They cherry-picked
them never tied it to the actual |ocation of the ponds.
They never addressed that the standard tal ks about
separation fromthe ponds to the groundwater |evel and
addi ti onal neasures such as synthetic liners. They never
tied it together how any standard was viol ated.

So what M ss Marshall did, or Mss Martin
did, she goes further and says, "Well, | think there's
going to be operational issues at the dairy. There m ght
be solids in the ponds. [If groundwater approaches or
rises to the line of the pond, that mght be" -- that's
an operational issue that someone is then going to then
have to address if it occurs, if it does occur, whether
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It presents a problem and sonething is going to have to
occur then, and NDEP is in power to do sonething then

And it's wild specul ation that these things
are going to occur because Mss Martin is not qualified
to opine on the operations of a dairy. She's never
desi gned one. She's never hel ped them apply for a CAFO
permt for a dairy. She's never enforced a CAFO permt.
She went far beyond her experience. And what is her CAFO
experience? |It's |looking at applications and permts
after they are and being a Monday norning quarterback and
saying, "This is what | would have done differently."”

And that's not sufficient to show that NDEP acted outside
of its scope of authority or erred in any manner in
issuing this permt that allows for surface application
of certain discharge waters for -- on the ag fields and
di scharge in the event of a 25-year storm That's all it
does.

And NDEP had to issue this permt if the
regul atory requirenents were net. They couldn't sinply
say no because of sone phil osophical objection to |arge
agriculture. That's not what it was. And that's the
objection that the appellants have. They sinply don't
like the site of this dairy, and they're trying to cone
into this panel and convince you that the site is
i mproper, but they try to do that in a manner and they
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can't do it under the standard where they show NDEP

For that reason, given the evidentiary
standard and the evidentiary record as it exists with the
stipulated exhibits, in particular the appellant's
exhi bits that have been stipul ated and address all of the
I ssues Mss Martin and SOS has raised in this case to
show why they're m staken, the groundwater issues, the
ability of the ponds. And ironically, | think if I
understood Mss Martin's testinony, it's alnost as though
| guess the ponds can handle too nuch water, that they
have a greater capacity than just the operation of the
dairy itself. Wy is that? Because they went above and
beyond the mninumrequired standards to neet the
regul atory requirenents of this dairy at that site.

For all of these reasons, since there's no
evi dence upon which you could find that NDEP acted
arbitrarily and capriciously, there's no need to proceed
with additional testinony. Now, we're happy to do that,
but | don't want to utilize the staff's tine, your tine,
and the resources of the State to go on and sinply
confirmvia testinmony what's already confirmed in the
evidentiary record that's been stipulated into evidence
and the documents before you. Thank you

MR MARSHALL: Gkay. | think about the only
thing that | mght agree with the statenents of counsel
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for NDEP and for the intervener is that your job, if we
have not presented evidence that at this point neets our
burden, then you should either dismss the appeal or
continue on. So it really is the question for us nowto
denonstrate to you why the permt either violates the
law, is arbitrary and capricious.

Now, that's not done through one person's
testinony or one exhibit. It is done through the pulling
together of all of that information. So what | ask you
to do is kind of suspend reliance on any one particul ar
pi ece of evidence because what |'m about to do nowis try
to present you, roll together everything that we have and
to show you why relating directly to, | think, the
Chai rman's opening statenent that this particular dairy
facility is not properly designed, constructed, or
mai ntained in order to meet the statutory criteria.

And really, this comes froma conbination of
attack fromunderground and attack from overground, and
those are the two issues that | first want to focus on
whi ch are groundwat er invasion fromunderneath and run-on
that was not calculated fromstormwater. Now, let's
first do alittle stage setting, and I'mgoing to rely
primarily on exhibits that are in the intervener's
binder. So if you would, 1'd ask you to please turn to
it's about -- it's Exhibit 1, but they're not internally
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paginated. It's sheet B-1, which is the preconditioned
-- there's a nunber of pull-out sheets. | believe it's
the first one. No, the second one. Third one. Excuse
me, but it's sheet B-1. It shows the pre-conditioned
contours. Ckay?

So what this shows, you know, and we've
al ready had testinmony that the contours or that the dairy
is sloping down towards the north, and this is oriented
north/south. And you can see that the contours are
comng, particularly on the eastern side. On the
northern side, you can see where the ponds are going to
be located. Up on the north side, you can see the angle
of the contours going directly towards where the ponds
were to be put fromboth fromall along the eastern side
and al so, you can see that there's essentially a drainage
that comes down fromthe east and sw ngs through the
north right through the area where the ponds are going to
be located. So that's the first kind of context.

The second, if you'll open two pages |ater
it's a topographical survey. And this is an as-built
survey, and you can see that there has been significant
mani pul ation of the geography, but still, thereis a
runoff fromthe right-hand eastern side towards the
ponds. In fact, and the other thing I'd like you to
notice is there is nmonitoring well one is |ocated right

Capitol Reporters





©O© 0 NOoO O WD PP

NRONNRONNRPRRRRRRRRR R
OB WNRELROOOWMNOOUNMWNRO

Page 32

here, and that's identified as -- ny eyes cannot read
this little type, but it seens to be in about the same
condition as that little dot and circle, and then there's
a nonitoring well on the left-hand side where nonitoring
well three is, and then nonitoring well two is on the
north side.

And then let's open, nove to it's about ten
pages down. It's the second pullout. It's Smth Valley
Dairy site plan, and it |looks like this. And what this
exhi bit shows is the drainage pattern. And if you | ook
al ong the east side, you can see that the drainage from
the east side goes directly towards the ponds. And then
the next two pages later, we have an as-built site plan
for the ponds. And there's a couple of things I'd like
to draw your attention to here that you can get a fee
for the depth of the ponds by |ooking at the contour
el evations. You find the weir on the north pond. R ght
to the right are elevations, and the top of the pond is
at 4660, and then there's a one-foot contour, and it
drops down about ten feet to the bottomof the pond. And
i f you | ook down, just follow down to the south pond,
that denmonstrates that the ponds are approximtely ten
feet, give or take, below ground |evel.

In addition, you'll notice on the weir, which
Is the overflow, it actually cuts down into the berm and
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the towis actually at an elevation that |ooks to be one
or two feet below the |evel.

CHAI RVAN GANS: Are you | ooking at this where
it says rip wap?

MR MARSHALL: Yes. It's entitled,
"Emergency Spill Gate." Excuse ne.

CHAI RVAN GANS: Ckay. | got it.

MR MARSHALL: Now, if you | ook at the next

page, what this page indicates is the operational -- the
operation of these two ponds, and essentially, the
distribution of the layering of the pond. This is -- its

actual ly weirs, but the operations show that there's a
couple different uses, as we know fromthese ponds. One
IS the working vol ume, which is denoted here, which is
the bottom|ayer of these ponds, and that's the waste
generated fromthe dairy itself, the wash water, all of
the things that Ms. Martin testified to as how the dairy
-- how CAFO s operate

| f you [ ook at the north berm cross-section,
you Wi Il see that there's a couple different |ayers on
top. You have the working volune, and then what you have
Is look off to your right. There's the 24-year, 24-hour
stormrunoff volune, which is denoted as three feet.

M5. ARMBTRONG And if | may at this point,
|"d like to object to the line of M. Marshall's
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testinmony here. This is a motion for a directed finding.
He's not offering anything about how he has net his
burden or failed to do so. He's offering engineering
testinmony that was not offered in his case-in-chief. He
has finished his case-in-chief. He did not question
Mchele Reid to any extent. He did not call any
engineers in his case-in-chief, which he had the
opportunity to do, and he didn't. W're talking about a
motion for directed finding here, and he is not offering
anything to rebut that.

MR MARSHALL: So yes, | am if | wll be
al lowed to do so.

CHAI RVAN GANS:  You will get there?

MR MARSHALL: Yes.

CHAI RVAN GANS:  Ckay.

MR MARSHALL: Just setting the ground as to
why --

CHAI RVAN GANS: Denied. Go ahead.

MR MARSHALL: Gkay. So that's the storage
vol une that was calculated, as testified by Ms. Martin,
at 140 acres for the dairy that the work, excuse me, on
the north pond, the 24-year, 24-hour stormrunoff vol une.
Ckay? So those are the key stage setting as to what the
evidence actually was, | believe, to sone extent before
NDEP, but of course we're dealing with as-builts instead
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of plans.

So the first issue that | want to address is
depth to groundwater. And as Ms. Martin testified, the
I ssue that's here that's also inherent in both the NRCS
gui dance and in NDEP's own consideration is you want a
separation. In fact, separation is required, as
M. Kam nski testified, between groundwater and the Iiner
for a nunber of reasons, for integrity of the pond and
also to ensure that for integrity of the nenmbrane so
there is not any uplift, etcetera.

Now, M. Kam nski testified that the only
evidence that they considered in the termnation of
separation of groundwater was the geotech report, Exhibit
11-A.  Renenber that? And Exhibit 11-A was interesting
for a nunber of reasons. One, it had depth to
groundwat er measured at the seasonal -- in the exact
opposi te season fromwhat Ms. Martin read into the record
as high groundwater found by NRCS in Lyon County, which
i s January, Decenber-January. This, in fact, was
measured at the end of June. So you have -- you don't
have quite a seasonal high groundwater in the record.

You just don't. It's not there.

Now, why is that inportant? Because water
tabl es go up and down per season as indicated by NRCS
Secondly, those water |evels were taken during a time of
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drought, so you have depressed --

MR JOHNSTON:  (ojection. There's no
evidence in the record that you have depressed
groundwat er |level. This was the objection | made
yesterday. This is M. Mrshall testifying.

MR MARSHALL: | believe he's made his
objection. Rather than testify --

MR JOHNSTON: M. Chairman, may | finish?

CHAI RVAN GANS: It was sustained, as
recall. That objection was made yesterday.

MR MARSHALL: Well, and if you -- no, but |
believe | canme back, and |I'mabout to go to the testinmony
of Frank Ely, that he testified directly to the drop in
groundwater as a result of the last four or five years of
drought. And there's no objection that, in fact |
believe it was stipulated, that there has been drought.

So we're not -- I'mnot trying to testify as to what the
- where the groundwater would be if the there was not
drought. Al I'msaying is that report was prepared and

measured at a tine of drought, and we have testinony
from--
CHAI RVAN GANS:  Wich may be irrelevant, is
what we're saying. That's what |'ve heard him Brad say.
MR JOHNSTON:  |'msaying he has, you know,
this is the problemw th the appellant's entire case.
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They don't present the evidence to reach the concl usions
they want you to reach. They just want to throw out a
nunber here and throw out a nunber there, and say
therefore. And that's not the way evidentiary standards
work. And yesterday, we addressed this very precise

i ssue. There's a lot of people who woul d di spute that

t he groundwater |evel is actually going down during this
time of drought. And we've seen that argunent made in
Smth Valley, in Mason Valley, in --

MR MARSHALL: Gkay. That is evidence --

THE COURT REPORTER: One at a tine, please.

MR JOANSTON: M. Chairman, |'d ask
M. Marshall to let me finish. | don't interrupt him

MR MARSHALL: Yes, you do.

CHAI RVAN GANS: That's enough. That's
enough. John, | appreciate if you just go forward.
Let's not get as run down on this one or stopped on this
one.

MR MARSHALL: Gkay. So ny only point is the
LUMOS report, the only evidence of depth to groundwater
was taken after or during drought.

Now, so what do we have? \What measurenents
do we have? W have neasurements of a 10 to 15 --
excuse ne, | believe it's 14 to 15, and M. Kam nsKki
testified as to, in his opinion, he would use 15 as the
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depth to groundwater taken at that time. And Ms. Martin
testified and read fromadmtted Exhibit 37 that we have
depth to groundwater now of 12, excuse ne, 6.7 feet on
watering well two, we have depth to groundwater ten feet
on nonitoring well one, and we have depth to groundwater
of 4.5 feet on nonitoring well five, and that was in
March of this year.

So what evidence then -- and all this goes to
show you why it was arbitrary to issue the permt on this
record because in order to neet the standard that they
have as to whether or not you've got four feet of
cl earance, depth to groundwater, you need to know one,
what is our seasonal high groundwater, and two, is there
going to be any fluctuations as a result of conditions of
non-drought. And there's no evidence in the record in
which to base an opinion on or base a conclusion that you
have accurately disclosed depth to groundwater for this
critical issue, which is the integrity of the pond from
underneath. That's arbitrary to conclude that you have
14 or four feet of clearance under these conditions with
only this evidence at the time the permt was issued.

CHAI RVAN GANS: Wl I, you've, in ny m nd
connected a dot.

MR MARSHALL: Right.

CHAI RVAN GANS: |I's what you've done.
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MR MARSHALL: That's what I'mtrying to do
with this argunent.

CHAI RVAN GANS:  Ckay.

MR MARSHALL: And it is not necessary that |
have a witness do that as long as the evidence is before
you. And here, we not only have what we have is
evidence, but honestly, we have, for NDEP' s sake, a |ack
of evidence to conclude reasonably, rationally, that
there's going to be separation of depth to groundwater

So let's go on to our second maj or point,
which is the sizing of the ponds. Now, why is this
i mportant? This issue goes directly to the issue
regarding is the systemdesigned to contain a 24-year
excuse ne, a 25-year, 24-hour stormevent? And the
anal ysis, as testified by Ms. Martin and shown on Exhi bit
24, NDEP's Exhibit 24, that the calculation for
groundwat er, that layer that was shown in the ponds was
based on 140 acres of the dairy only. And the report by
AGPRO stated that runon was not going to be an issue.

Now, if you go back to their own exhibits and
| ook at both the drainage patterns that we've |ooked at,
the precontours and the postcontours, and you'll notice
that the contours do not extend off the page, off the
property boundary. They end right on the property
boundary. So the question that we have for NDEP is how
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did they conclude, how could they reasonably, rationally
rely on a calculation of the volune that those ponds were
going to receive on 140 acres only when it's clear that
that is an arbitrary determnation not prem sed on the
actual facts of water running off fromoff site onto the
dairy property. Their own exhibits show the path of

wat er .

Water, we can't, you know, water is going to
go where it goes, right? And it's clear that there's
going to be, and as we've testified, both Ms. Matuso
(pho.) and the photograph, that there's water flow ng
onto the property fromoffsite froma recent cloudburst.
So that conclusion that the ponds are adequately sized
based on a 140-acre nottling is arbitrary. So that's the
attack fromthe top. W' ve talked about the attack from
t he bottom

Fundamental ly, we believe that the NDEP was
arbitrary and capricious, i.e., it didn't have the
i nformation necessary to render the conclusion that these
ponds were designed or could be maintained and
constructed in a way that would hold back the 25-year
24-hour storm There's additional evidence that we don't
-- haven't even nentioned yet that Ms. Martin testified
to that because you've got runoff comng into the pond,
you' re going to have sedinent. Because you don't have
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the ability to totally separate solids, you're going to
have solids in the ponds. And there's no effective way
on these plans to clean out, she testified, the
aggregation of sedinents, etcetera, in the ponds that
actual ly reduce the volune of the ponds over tine. So as
a conbination of those factors, that's why we believe
NDEP' s conclusion to issue this permt based on the
construction, the design, and quite honestly, the

operation, will fail. It is not a rational conclusion to
say, as you asked at the beginning of this hearing
whet her or not this permt wll -- is properly designed,

oper ated, and mai ntai ned.

|"d like to now go on to why, in addition
this permt was issued in violation of law. And this
really gets to the Cean Water Act, NPDS permt
requirenent. So it is, | think, pretty clear that the
parties' positions are set. They say there's no
di scharge to waters of the United States. W say it
hasn't been shown that there's not going to be. In fact,
we can denonstrate that there will be a discharge. But |
want to tal k about two things.

Now, first, this relates to the pond
di scharge. So as you saw, you have a weir, excuse ne, an
emer gency spillway, that goes directly, and | think as
admtted by the parties in the brief, the path of that
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spillway goes to Artesia Lake and to the state wildlife
managenent area. So you've got a systemthat's not
designed to maintain the amount of water that they're
going to have to deal with. And so you're going to have
di scharges. And the reason why the State maintains that
they do not need an NDPS permt is that this is a closed
system There's no outflow. |f you renenber in the
briefs, there was a back-and-forth about \Walker, the

Wl ker River system howit's closed, it's a desert
termnal |ake essentially, and the question becones or
the State asserts that that is not. Because it is a

cl osed system is not a waters of the United States. |
think we, in our briefs show you, denonstrate to you that
that --

M5. ARMBTRONG |1'd like to make an
objection. This evidence was never provided through
testimony whether this was a water of United States or
not. M. Marshall had the opportunity to question the
witnesses as to this, and it was never presented under
oath. This is not evidence before this Court.

CHAI RVAN GANS: John, | was confused by that.
| have to agree with Katie. | was waiting for you to get
into the waters of the state and waters of the United
States, and | didn't hear it because | read it in your
brief. So | have to agree with what she's saying. |I'm
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conf used.

MR MARSHALL: (kay. Let ne see if | can
clear that up. Their objectionis that this is a closed
system and therefore, by law, it is not waters of the
United States. |'msaying that point is irrelevant, the
determnation of waters of the United States. That is a
| egal issue as to whether or not a closed system by that
definition, means that this is not waters of the United
States. And it is clear that by case law, so this is a
| egal argunent, by case law, that whether or not it is a
cl osed systemis quite honestly, that's --

CHAI RVAN GANS: Ckay. Now --

MR MARSHALL: That is --

CHAI RVAN GANS: Let met just --

MR MARSHALL: You can't use that to say that
it's a --

CHAI RVAN GANS: |'m hearing you say that.

MR MARSHALL: Yes.

CHAI RVMAN GANS: That's your opinion, okay,
but | haven't heard the other side of the story on this,
and that's what bothers ne. | mean, | need to know, from
both sides, what we're tal king about when we say water of
the U S. and water of the state in a closed system
Vell, I"'monly hearing your side. And |'mnot saying
you' re w ong.
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MR MARSHALL: | know. This is something
that if they want to rebut on, they certainly have the
opportunity to.

M5. ARMSTRONG | object. This was never
presented in his case-in-chief. There is nothing to
rebut. It was never presented.

CHAI RVAN GANS: And that's ny point. |
listened for it. | have to sustain that objection, John,
because | was waiting for it. It never happened.

M5. ARMBTRONG And any further argument as
to this that goes towards testinony that has not been
provi ded by the witnesses, this is in essence kind of a
closing argument that he's presenting here. W're
tal ki ng about whether or not he has nmet his burden. He's
presenting new evidence, so | just would like to have the
Conmi ssion --

CHAI RVAN GANS:  Gent | enen?

COW SSI ONER PORTA: M. Chairman, | think to
this issue, what's mssing here is the Corps of Engineers
jurisdictional determnation of a water of the U S., and
that was not presented here.

CHAI RVAN GANS:  Exactly.

COW SSI ONER PORTA:  So wit hout that
information, we don't knowif it is or isn't.

CHAI RVAN GANS: John, you're talking to a
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panel that has had to deal with this issue for years. |
see that -- Tomis an expert in this area, and so that's
why | was waiting yesterday for this because | knew Tom
was ready to ask some questions, and it never occurred.
So | have to agree and sustain your objection.

MR MARSHALL: |'mmnot trying to play |oose
here. | was just addressing the objection that was
stated in the briefs which | believe the purpose of those
briefs is to focus the issues for you, and the opposition
to the characterization of these as waters of the United
States was based on what | believe to be argunment that
this was a closed system and that's the reason why they
essentially used -- define this as part of the Wl ker
Ri ver Basin system So | respect your order, and | wll
mve on.

CHAI RVAN GANS:  Ckay.

MR MARSHALL: Now, our last point is this
kind of doubl e whammy of public process, we believe is a
public process violation. And, you know, | think the
evidence is there's no dispute of evidence here. During
the tine period during which the permt was or the
application was submtted and up to a point that was
testified, | think, close or relatively, I think the
testimony was about the tine of the opening of the public
coment period or shortly before, docunents were not --
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publ i c documents were withheld fromthe applicants, and
that's a violation of the open neeting law. And quite
honestly, it's a violation of public trust.

M5. ARMSTRONG And | object. None of that
was brought before violations of public records |aw
This was not testimony that was presented. Al that was
presented was that the public had the docunents prior to
t he public coment period closing. | think he needs to
be reinstructed to that.

CHAI RVAN GANS:  And, John, | think I want to
just make ny comment so you can address this fromny
perspective now. That was a dot that wasn't connected
for me yesterday. You did explain to us what occurred.

MR MARSHALL: Yeah.

CHAI RVAN GANS: And how there seens to be
some gaps or, you know, certainly sone, | would say,

di sconnect. But | never got that it was against the |aw
or they didn't do something they were supposed to do. |
didn't get that dot connect ed.

MR. MARSHALL: Ckay.

CHAI RVAN GANS: | agree with her.

MR MARSHALL: Right. So the testinony is
they asked to see the file, and both Marshall Todd and,
you know, said that he asked and was denied. And then if
you remenber the testimony by Ms. Reid was that another

Capitol Reporters





©O© 0 NOoO O WD PP

NRONNRONNRPRRRRRRRRR R
OB WNRELROOOWMNOOUNMWNRO

Page 47

i ndividual, a public individual, asked to see the file
for the records, and she said no, that either the permt
was still in draft and therefore, they couldn't viewthe
file.

Now, all of those records in the file, and we
have them here, are records that were submtted by the
applicant or created by NDEP. They're in a file, and I
will argue as a matter of law -- | don't need testinony
on this point -- that those are public records. They
meet the definition of public records, and there was a
| egal obligation to allow the public to see them

Now, you'll see that when eventually that
they were released, and so | think the main argunent from
that was presented and questioned, | think extensively by
the NDEP attorney here is well, so what. Right? You had
access. There's a public coment period and, you know,
if there was a violation, we cured it. But | think the
timng of this is particularly inportant because what
happened was at the same tine as the public was denied
access to these public records, the dairy was being
constructed. And at the tine the permt was issued, the
dairy had been essentially built.

M5. ARMBTRONG |'mgoing to object to this
line of testinony. |Its unfortunate here that
M. Mrshall is being able to connect the dots that he
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wasn't able to connect through his testinony that he
elicited yesterday. This is not a part in the hearing
where M. Marshall gets to connect the dots for
everybody's light bulbs to go off. This was not elicited
yesterday in testimony, and | think we need to shut this
down and get back to what the real issue here is, whether
he net his burden or not. And clearly, he didn't because
he's having to sit here and connect the dots. | ask the
Conmi ssion to consider that.

CHAI RVAN GANS:  Gent | enen?

MR MARSHALL: My | respond?

CHAI RMAN GANS:  No, not yet. | want you to
consi der what the State has said.

COW SSI ONER TURNER: Do you want to go
first?

COW SSI ONER PORTA:  Sure. | nean, | would
tend to agree. These dots should have been connected
yesterday when he presented his case. And the fact that
it's being brought together now with issues that the
Division didn't have information on at the tinme they
i ssued the permt, | have problens with that. |'m not
confortable with this presentation by M. Mrshall here
at this tine.

CHAI RVAN GANS:  Mark?

COW SSI ONER TURNER: | feel that the

Capitol Reporters





©O© 0 NOoO O WD PP

NRONNRONNRPRRRRRRRRR R
OB WNRELROOOWMNOOUNMWNRO

Page 49

framework for devel oping this argument shoul d have taken
pl ace in sequence, and the time for that was during
yesterday's portion of the meeting. So | agree with
M. Porta that this is not appropriate at this tine.

CHAI RVAN GANS:  And | do too, and so
sustain your objection. John, you've got to get on
poi nt .

MR MARSHALL: Well, | am quite honestly, a
bit stunned because what essentially the notion that's
before you is a notion that says the evidence that was
presented to you does not add up to either a violation of
law. So what that is, as she defined it, is either a
motion for summary judgment or a directed verdict, and so
what happens is is the attorney and, you know, [|'ve
argued nultiple notions for summary judgment based on a
record regarding an agency decision. And what the
attorney does is you go through the record and assenbl e
and argue why it is that the evidence that was presented,
it's not argunent that we're presenting. It's evidence.
It's not our obligation to present argument during our
case-in-chief. 1In fact, we're limted to presenting
evi dence.

Then, after all of the evidence is in, we
t hen have argument, and the purpose of the argument is to
connect those dots. So they, the State, has put forth

Capitol Reporters





©O© 0 NOoO O WD PP

NRONNRONNRPRRRRRRRRR R
OB WNRELROOOWMNOOUNMWNRO

Page 50

that -- and if you sustain their objection, | have
nothing further to say because my job at this point in
this hearing is to say here's why the evidence we've net
our burden. Ckay?

MR JOHNSTON:. M. Chairman, if | may respond
to that because here's the problem Wen you're giving a
cl osing argument or responding to a notion such as the
one made here, and | don't care if it's in front of this
Conmi ssion or you're in front of a judge in a trial.

Wien you neke a closing argunent to a jury, you are
referring back to the evidence that was presented during
your case during the trial, during the hearing. And you
say, "Here's the evidence on this point. Here's the
evidence on this point. Therefore."

What you have is M. Marshall effectively
testifying as to what he thinks the evidence is rather
than what the actual evidence that was presented in the
case, and there's a fine line distinction for that. So
to hold himto that proper standard is not in any way
I npacting his ability to make his argunent. He wants to
go beyond that and argue as though he's testifying as to
what the evidence is and assert his own theories that are
not supported by the evidentiary record.

CHAI RVMAN GANS:  John, what el se do you have?

MR MARSHALL: That, in fact, was ny |ast
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point | was going to be making about public process. So
if you would allownme to wap up, | wll be finished in
about two mnutes.

CHAI RVMAN GANS:  Ckay. I'Il allow you to wap
up.

MR MARSHALL: And so, at the same tine that
the plaintiff, excuse me, the intervenors -- let's see if
| can get this right -- the public was trying to gain
i nformati on about the project, the project was being
built. So at the end of the period, and that's based on
evi dence.

So now let's talk about what's the | ega
I npact of that. During the public coment period in
effect, this is our legal argunent, there was no
effective public conment because the project had been
built, and quite honestly, the dye was cast. And you can
see that in exhibit, I believe it's -- This is the
response to conments, which is 24.

M5. PLATT: Twenty.

MR MARSHALL: Twenty. The Notice of
Decision. Yes. Excuse ne. Exhibit 20.

M5. ARMSTRONG Excuse me. |'mgoing to
object again. Appellants have failed to nmeet their
burden here, and now he's again connecting the dots
t hrough evidence, and |'mjust objecting to this |line of
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testinmony by M. Mrshall. He has failed to neet his
burden, and now he's presenting it in this manner. He's
using evidence that is not within -- as Brad said,

M. Johnston said, he's not using the evidence that has
been adm tted and goi ng outside of the scope of the
testinony that was given yesterday. So we just need to
object on this whole line of testinony.

CHAI RVAN GANS: John, | tend to agree with
counsel, but I'mgoing to let you conplete it because you
said you were conpl eted al nost.

MR MARSHALL: M last point was that Exhibit
20, which was admitted into evidence yesterday,
denonstrates -- and |'mgoing to argue why that supports
our position that the cursory nature of that document
shows that the public conment here was not, you know,
quite honestly, we feel this was a rationalization of a
situation that was already constructed rather than an
open debate about the pros and cons of whether or not to
I ssue the permt based on this. And that suns up the
presentation that shows why the decision issued was
arbitrary, capricious because of design, operation and
mai nt enance, why there was a violation of law. W argue,
of course, the Clean Water Act, and we believe a public
process viol ation.

M5. ARMSTRONG. So now we're back again to
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t he appellant hasn't proven that the permt was issued
other than in conpliance with the law. He has his
wi tnesses up there |looking at the permt. There was
never any evidence that they presented that the perm't
was witten not in conpliance with the law. There is a
di sagreenent as to the size of the ponds, that he never
proved that the size of the ponds are inadequate to
contain the 25-year, 24-hour stormevent. They just
di sagree, disagreenment and best professional judgment.

The waters of the state issue was never
presented. |'mnot going to bring that up right now It
was never presented. That is not an issue before the
Conmi ssion. They never even went there with the
t esti nmony.

Now, in regards to the public records, al
that was established -- there was never talk about a
public records violation or violation of the public
records law. The only thing that was established through
testinmony was that the public received the documents
prior to the closing of the public coment period.
That's all that was established yesterday. You think
back fromthe testinmony fromthe residents, and | believe
Ms. Martin testified to that. There's no other evidence
here before you. They have failed to neet their burden.
And, you know, in a process, they rested. W don't even
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have to put on a case.

So this is all you would have before you
Al of NDEP's exhibits, the exhibits that were admtted,
the limted anount of exhibits that were admtted by
appel l ants that we argued over, and the testinony that
you heard yesterday. There's nothing. They did not
provide anything. Yes, there is disagreenent as to the
engi neering and the best professional judgment. Ckay.
But we did hear the permt was witten within the
requirenents and within the confines of the |aw

He had the opportunity to ask Ms. Reid about
that permit. He had the opportunity with his own expert
on the stand to talk about the requirenents of the |aw
She testified to sone of those portions that they are
requirenents of the law, and yes, they are in the permt.
That's all we heard yesterday. So like | said, we could
stop here and rest our case, and then you'd have to
deci de based on this. There's nothing there. W're not
here to put on his case for him He could have called
their engineers. He could have called our engineer and
asked hi m nore engineering questions about what these
ponds are designed to contain. Didhe dothat? No. Dd
he go further in further questioning with Mchele Reid
after Conm ssioner Porta asked her if this was witten in
conpliance with the law? No. He didn't ask her
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anyt hi ng.

They have not proved their case here, and the
burden is on them And, as M. Johnson indicated, we're
happy to proceed. We're happy to go through the permt
line by line and tell you why it neets or exceeds state
or federal guidelines. But at this point, the burden has
not been met, and we ask that you agree and find for NDEP
inthis mtter. Thank you

MR JOHNSTON:  Thank you, M. Chairman,
Menbers of the Commission. The argument at the end was
this was a rationalization of NDEP of sonething that was
al ready constructed. That's a nice argument, but where
is the evidence froma wtness, an e-mail, a docunent,
anything to suggest that they were forced to issue this
permt because of the sequence of events. So again, you
have an argunment made by M. Marshall, but there's no
evidence in the record to support it.

Wth respect to the size of the ponds, it's
stipulated into evidence, and M. Mrshall was referring
to it as the cross-section of the ponds as-built. They
showed the water level in the event of the 25-year,
24-hour stormevent, and they show that these ponds are
capabl e of handling that. There's the assertion that
well, they didn't take into account runon. Well, they
did take into account runon, and there's this assertion
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that well, the water flows towards the ponds. That's
where it's supposed to go so that you capture any water
that's contam nated. And these ponds and the diagrans,
engi neered draw ngs show that they can contain the amount
of water that is required to be contained. And
Ms. Martin never challenged the actual engineered draw ng
of these ponds that show that even though she woul d have
had the opportunity to do that.

In addition, what's also been stipulated into
evidence as part of the intervener's exhibits, is
preci sely addressing this groundwater issue on the depth
of the groundwater. It says -- and this is just to
summarize a portion of it, but it says, after it talks
about what the initial findings and the soil types and
that, talking about how survey soil data is useful for
sone purposes but not others.

"Three soil borings were advanced by ag
prof essionals, professional geologists in March 2015, at
the area of the constructed wastewater ponds.
G oundwat er was first encountered at depths ranging from
12 to 14 feet below site grade. G oundwater and
monitoring wells at the north end of the wells exhibited
artesian conditions within a confined aquifer.
Unconfined shal | ow groundwat er as described in Lyon
County soils surveyed was not observed. Site-specific
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data observed in March 2015 support groundwat er
condi tions observed by LUMOS in June 2013 that range from
15 to 18 feet bel ow ground surface.”

"The LUMOS report al so docunents the
observation of mottling and the soil borings. A review
of the LUMOS boring wells indicate nottling was observed
at a depth of five feet bel ow ground surface in only one
soil boring. The remaining soil borings indicate
mottling occurs at ten feet bel ow ground surface.
Site-specific data does not suggest groundwater occurred
historically or seasonally at depth two feet beneath the
dairy as alleged by Save Qur Smth Valley."

That is in the evidentiary record that
M. Mrshall stipulated into the evidentiary record, and
there was no testinony fromM. Mrtin that refuted that.
They use a neasurement fromone monitoring well to say
there was an issue. But what | was puzzled, | was still
waiting to hear what statute was violated during
M. Mrshall's argument. He never identified it. | was
waiting for that. He said there's statutory violations.
| was waiting to hear the statute that was violated. He
couldn't even identify the statutory violation that
occurred.

He couldn't come back to the standards of
separation from groundwat er because the standards we're
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tal king about, the depth of the ponds tal k about
separation from groundwater and additional items that can
be taken into account with respect to liners, which these
ponds are. There is just no evidence in this record for
you to reach the conclusion, even w thout us putting on
our evidence, our witnesses to tell you about the design
and operation of this facility. There's no evidence for
you to reach the conclusion that NDEP acted arbitrary and
capriciously. For that reason, the appeal should be

deni ed, and we shoul d nove on. Thank you

CHAI RVAN GANS: Any nore fromany of the
attorneys?

MR. MARSHALL: No.

CHAI RVAN GANS: Are we | ooking for our
consi deration of what you've discussed? Gkay. | don't
know i f you have any other questions of the attorneys
first before we start our determnations.

COWM SSI ONER PORTA: | don't.

COWMM SSI ONER TURNER: | have no furt her
questi ons.

CHAI RVMAN GANS:  Then it's up to us to discuss
what we've heard and what we want to do with the sumary
judgment notion by the State and intervener. 1'll start,
only because I'll give you guys something to -- | think
that | now, after listening to John, the appellant, |
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certainly do understand sone connections now that | did
not get through your testinony. | didn't, John, and
that's probably ny fault. ['mnot blamng you.

Two technical issues, one issue of |aw and
then the public process. There were things that | read
in the appellant's brief that | thought | was going to
hear when he put his case on, and | didn't. | was
confused by that, and | did not connect sone of the dots.
The only thing that bothers ne still about this whole
I ssue is the issue with groundwater and separation and
runoff, and |'ve heard quite a bit about this today now

However, | don't see how that yet is
arbitrary, as M. Marshall suggests. | don't -- | just
don't see where NDEP has done anything wong yet. |[|'ve
been listening intently, and although I've still got sone

questions in my mnd about groundwater and runon, | do
have questions about that. That's the only part of this
that | still ama little perplexed by. So that's where
am

COMM SSI ONER TURNER: W' ve heard a | ot of
very detailed information during this proceeding, and
we' ve heard frompeople who live in the area, and | can
enpat hi ze with their feelings about having a facility
like this nearby. I'msure it's different than what it
was beforehand, but to Jims point as we went through all
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of this discussion, we talked a |ot about a I|ot of
different things. W talked about, in sone cases, the
moral and ethical inplications of CAFGCs, and we went
through a lot of information. But at the end of the day,
the question that is before this panel here is still a
very, very sinmple one in ny mnd, and that is, did NDEP
violate any laws in the issuance of this permt. And
agree with Jim There were things that | was waiting to
hear discussion on that were in the appellant's brief,
most notably, the waters of the U S. issue, which was not
addressed yesterday, and | was a bit surprised by that.

So in trying to get my hands around all of
this information, | feel very strongly at this point in
time that | can say that | do not believe that NDEP
violated any laws in the issuance of this permt. That
doesn't make things easier for the people who |ive around
this facility, but that's not the question that we're
here to answer today. The question of whether NDEP broke
any rules or went afoul of the law in the issuance of
this permt, | don't feel that they did, and I can't
support the assertion that NDEP did anything wong.

COW SSI ONER PORTA:  Up to ne?

CHAI RVAN GANS:  Not up to you

COW SSI ONER PORTA: My turn. Wl I,
M. Chairman, |ast night, | took ny notes hone,
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reviewed the evidence that was in our binders that was
admtted, and | came up with four issues that | think we
have, and sone of those have been reiterated today.

The first issue | think we have is did NDEP
circunvent the public participation process. And in ny
mnd, | didn't see evidence that was presented to show
that NDEP failed to neet that requirenent. However, |'m
very concerned that the fact that the citizens were
deni ed access to those applications, to that file, and ny
belief is anytinme any information is submtted to the
Division, unless it's proprietary trade information
that's subject to exclusion fromthe public participation
law is the only reason that information should not be
given out. And so |I'mvery concerned about that.

As a matter of fact, |'m so concerned,
think at our next hearing, | would like to hear fromthe
Di vi sion about that specifically because I do not think
it's right, and if there is specific -- maybe there's
been sone new NRS statutes put in place, but as far as
| m concerned, that information should have been
rel eased, prelimnary or not. It was submtted to the
Division. It's public record, period, no if's, and's, or
but's about it.

But, having said that, in the end, the public
was provided the information and included a public
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hearing, which the Division did not have to under statute
provide, so that information was exchanged, and the
public coment period was extended prior to the issuance
of the permt. So while this wasn't the way | would
have, you know, had the public participate as far as
denial of records, | think the State did neet its
obligation in the public participation process. So
that's my first issue.

The second one is was the correct permt
I ssued, an NPDS permt, which is a federal permt, or a
state permt. Again, and we heard it today. | fee
there was no evidence presented that there is a discharge
to a waters of the U S. Now, Artesia Lake may be a
waters of the U S. | do not know that. And the person
that -- the agency responsible for making that
determnation is the Corps of Engineers through a
jurisdictional determnation, a JD. That was not
present ed.

And even if Artesia Lake is a waters of the
U S., both the Cean Water Act and the Code of Federal
Regul ations allow for a discharge as a result of
agricultural stormwater. So based on that, | believe,
and the fact that no evidence was submtted on the
jurisdictional determnation, | believe NDEP issued the
correct state permt, and an NPS permt was not
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necessary.

The third issue: Wastewater ponds, siting,
design, construction. The only evidence we really had
yesterday was the fact that the LUMOS Geotech Report
which stated that groundwater was subject to seasona
fluctuation in the area. M. Kam nski, a Nevada
Regi stered Professional Engineer, testified he read that
report, and prior to his recommendation to the permtting
staff, that report was considered, and he is the engineer
charged with doing that.

Ms. Martin, the appellant's expert w tness,
testified she did not inspect the ponds. And there was
no mention of, like the intervener said, no nention of
her testifying as to the as-built drawing as to what was
bad or incorrect about those drawings. So in ny mnd,
again, there was no evidence presented which countered
NDEP staff recommendation on that issue.

The last point | had was that | guess | would
call it the contents of the permt, the requirenents
within those permts. M. Mrtin testified about the
flow rates, manure handling, test methods, detection

limts, averaging periods for sanples. | don't believe
we are charged with determning the quality of those
requirenments. | think we have to rely on the agency to

make those determ nations. You know, even though |I'ma
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Regi stered Professional Engineer, |I'mnot going to sit
there and question themthat should there be anot her

moni toring well here, should the berm be another foot
higher. | rely on the Division's expertise and reviewto
do that.

| think there was a problemwth the permt.
|f there was an om ssion of something, for instance, in a
CAFO permit, you should have a nutrient managenent plan
to ensure that the nutrients are properly uptake on the
| and application. That was omtted. To ne, that would
be a fatal error in the issuance of this permt, but I
could not find any om ssions such as limt, flow rates.
They were all in there. And again, | don't think it's
our job to discuss the quality, | guess, is a better term
to put it, of those requirements.

And lastly, and we didn't talk -- | didn't
talk to Mss Katie Arnstrong last night, but | had put
too, | asked Ms. Reid directly, "Wre any regulations" --
she was the issuing permt engineer -- "statutes, or
regul ations, were all applicable regulations and statutes
applied in this permt?" And her response was, "Yes,"
and there was no response fromthe appellants. And
find no reason that would conpel Ms. Reid to be
m sl eading or |ie about this issue. | just don't. And
for that reason, | support the Division's request for
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summary judgment in this appeal hearing. Thank you.

CHAI RVAN GANS: | want to comment that the
appel l ant' s argunent against the summary judgment. The
only point that will continue to bother me is the
groundwat er |evel and the separation fromthe liner. |
have 20 years of experience working with |Iined ponds, and
fromthat experience in all kinds of I|ined ponds, | know
that lined ponds leak. And it's not that they're not
supposed to. | nean, lined ponds leak. | can tell you
that. How much is the big deal. How much, what is
reasonabl e, and what is not reasonable.

| al so know that groundwater is very
i mportant to |ined ponds because groundwater com ng up
and trying to float the liner can ruin the integrity of
these liners. And so, because of all of that, the only
remai ning question in ny mnd has been the groundwater
|l evel, which | could not discern fromthe appellant's
testinmony. Wiere is it, and what is it? And is there a
two-foot separation? |s there a four-foot separation?
VWhat is going on here?

Now, what | don't agree with the appellant on
that issue is that therefore, because there's a question
innmy mnd, was that arbitrary by NDEP. That's the
question in ny mnd. |'mnot |ooking at the |aw
specifically. O course the |aw issue can't make an
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arbitrary and capricious decision. So | can't junp from
the fact that the groundwater |evel fluctuates and
whet her it's a drought or whatever.

My question is, in my mnd, did NDEP take
what ever information they could, they had in there hands
at that tinme, and say fromthe best of our interpretation
of all of this technical data on the soils, on the
groundwat er, we believe that the groundwater is of such a
nature that we still have the separation we need for the
integrity of that liner.

If | were living out there, | wouldn't want
something to be leaving ny well, and | understand that.
And again, | want to pick up what Mark says. That's not
the issue, and | want the audience to understand that.

W have very specific restrictions on what we can do and
what we can't do when we make a ruling. Unfortunately,
that's not one of them That's why we coul dn't have
public testimony in the first comment period on this.
That's why we had to take issue a little bit with a
couple of the first wtnesses yesterday. That's just not
gernmane to what we have to consider whether we want to or
not .

So | still believe, and that goes all back to
this lining and where this stuff goes, and if there's a
hundred-year flood or a 25-year flood, what runs off,
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what goes where. | believe -- and | can't nmake the
connection, John, that you nade, that in looking at this
information on the liner, on the groundwater, on the
separation, whatever that is, that NDEP just said, "Hell

withit. Wo knows. Let's put it in anyway." | just
don't believe that. || don't believe they do business
li ke that.

| do believe they take into consideration the
fact that they don't want wells poisoned out there, as
was put yesterday. | do believe in the back of their
mnd, they try to nake the best decision based on the
technical information that they have. So | can't draw
the dots, the connection between the dots and NDEP on
this groundwater or the runon is such that it was
arbitrary. They didn't care. They just made it because
t hey were pressured because of the economics of the State
of Nevada or somebody wanted a barrier. | just can't
make that kind of a junp. So the issue was the
groundwat er separation, the liners, and | don't think
that was arbitrary. | really don't.

Mark, any further coments?

COMM SSI ONER TURNER:  No.

COW SSI ONER PORTA:  No, | don't have any.

THE COURT: If we're through with our
di scussions and determ nations, we need to have a notion
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on the floor that we can properly award that we can
uphol d or deny through a vote.

COWM SSI ONER TURNER  Want to take a stab at
it?

COWM SSI ONER PORTA:  Go ahead.

COMWM SSI ONER TURNER: | woul d nove that we
deny the appeal of permt number NS2014502 on the grounds
that the appeal does not meet the preponderance of
evidence as required by law to successful ly appeal this
permt that has already been issued. Tack onto that,
feel free.

COWM SSI ONER PORTA: | woul d second that.

CHAI RVAN GANS: (Ckay. So it's been noved and
seconded the motion for summary judgnent, denial of this
appeal be held by this panel. Before we took any kind of
a vote, are there any -- And ny attorney, is that
sufficient for the record yet or not?

MS. PLATT: So | think we should probably
have a notion to either grant or deny their notion for
directed findings.

CHAI RVAN GANS:  Summary | udgment, vyes.

COMM SSI ONER TURNER:  Sunmary j udgment .

MS. PLATT: So, | nean, if you'd like to
rephrase it to that, in essence, that ends -- that denies
t he appeal
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COMWM SSI ONER TURNER:  Ckay. Then I'I1 et
you wal k ne through the exact wordage of this against the
measure of the |aw

MS. PLATT: Well, so what's before you right
now is their notion for a directed finding. And so if
you'd like to grant that, then that's what the notion
should be. The nmotion should be to grant the appellant
or the -- | guess you' re respondent in this case,
respondent and intervener's notions for a directed
finding. And the finding, and so then the finding woul d
then be that the appellants in this case, fromwhat you
said earlier, did not neet the preponderance of the
evidence standard to prove that NDEP acted in an
arbitrary and capricious manner, and/or violated any |aw
in issuing the permt.

M5. KING You got all of that, Mark?

COMM SSI ONER TURNER:  |'mworking on it.

CHAI RVAN GANS: How i s your shorthand, Mark?

MR MARSHALL: | will stipulate that that's
the notion as stated so you don't have to repeat what she
sai d.

COMWM SSI ONER TURNER:  1'mgoing to take the
easy way out and say, "Please refer to Counsel's
statenent on the exact wording of the motion."

COWM SSI ONER PORTA:  And | woul d second the
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amended noti on.

CHAI RVAN GANS: (kay. Are there any
comment s?

MS. PLATT: So now it's discussion.

CHAI RVAN GANS:  So any discussion fromthe
panel on the notion?

COWMWM SSI ONER TURNER:  No, not on the notion.

COMM SSI ONER PORTA:  No.

CHAI RVAN GANS: Then | would call for a vote.
Al of those in favor, signify by saying aye.

THE COW SSI ONERS:  Aye.

CHAI RVAN GANS:  (Opposed? Hearing none, the
motion or the yeah, the notion passes unaninously for a
granting of the summary judgnment directed.

M5. ARMBTRONG At this point, | just want to
t hank you for granting that and thank you for your tine
in this day and a half and your professionalismin
listening to the case. Thank you very nuch.

MR JOHNSTON: 1'd like to thank the panel as
wel | on behal f of nyself and ny client very much.

CHAI RVAN GANS: One monent, please. W
haven't adjourned yet. | have a question of the
attorneys, appellant, the State and intervener. | guess
there was an option that the attorneys can draft it.

MS. PLATT: Do you want a proposed order
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drafted? O | can draft it.

M5. ARMSBTRONG W can handle that. W know
you're a short-tiner.

MS. PLATT: Just encourage you guys to.

M5. ARVMBTRONG W'l draft that.
Absol utely.

CHAI RVAN GANS: Ckay. That will be in
conjunction with all of the parties?

MARSHALL: No, that's fine.
FAIRBANK:  And we'll circulate to have it
approved as to formand content anongst all parties.

CHAI RVAN GANS: So | have an approval from
the intervener and the State on this?

M5. KING W have 30 days?

MR JOHNSTON:  Yes, M. Chairman, that's

MS. PLATT. Yes.

MS. ARMSTRONG.  Yes.

MS. FAIRBANK: Yes. Submitted with the
Court.

MS. PLATT: Counsel, would you prefer | draft
the order?

MR,

MS.

fine.
CHAI RVAN GANS: Ckay. That's what we'll do.
M5. ARMBTRONG And then --
MS. PLATT: |If you can get a draft before
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next Friday so that | can reviewit.

M5. ARMSTRONG Ckay. We'll do that.

MS. PLATT: | nean, | can draft it.

M5. ARMBTRONG W'l do it. We'll get it to
you.

M5. KING So we have to have it before 30
days so Jimcan sign it, and probably Mark could sign it.
He's in Carson Gity, but the requirement is 30 days for
us to have a signed official copy.

M5. ARMSTRONG Ckay. WII do.

CHAI RVMAN GANS: |Is there any other business
now that we -- or we have one nore public coment. We
do. Thank you very much. So we have the second public
coment .

MR MARSHALL: Do you mind if we took a short
break so | can clear out of the way?

CHAI RVAN GANS: Ckay. We'll take a break.
Ten mnutes, five mnutes to 11:00.

(Recess was taken.)

CHAI RVAN GANS: W'l | reconvene the hearing
on Smth Valley Dairy. | think we have one itemleft on
the record on our agenda, and that is for the public
conment. And what | would really suggest that anybody
that felt that you weren't able to give a comment in the
first public coment period to please avail yourself of
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it now and not be bashful. Understand you're still on
the record, and as a panel, we don't know where this
record is going to be used in the future, if at all, but
| think it's still your opportunity to give your
opinions, to give your feelings for the record.

So you're not constrained |ike you were
during the first conment period, although I will, if you
-- | still have the discretion to ask you to try to hold
it to about five mnutes. So there's alittle more width
for you nowto talk that you couldn't. So if there's
anyone that wants to, you're very wel cone.

Go ahead, sir. Sit over here. And again, we
need your name, address for the record.

MR TODD: Marshall Todd. 25 Linda Way.

Vel |ington, Nevada.

CHAI RVAN GANS: We're ready, sir

MR TCODD: Ckay. |'mthe vice-president of
SCS, and our president couldn't be here. Qur ngjor
concern is the water, the wells that we all depend on
down there. There's no other source of water. There's
one aquifer in the Valley. And so we understand, you
know, the scope of this particular proceeding, and we
appreciate all of the work you folks did comng to your
conclusion, but we're still left with the concern, the
envi ronnental concern of our wells becom ng poll uted
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because once they do, we're done. There's no other place
to get water.

And so | feel that in the future, that NDEP
ought to be charged not just with conplying with the
letter of the law in issuing these permts, but also in
| ooki ng at the consequences, the potential consequences
of what could happen if this thing does go awy. And we
have sone real concerns, which is why we canme in here,
about the groundwater pollution and the potential for it.

So | wanted to go on the record of saying
that that was our main concern. W don't hate dairies.
W don't hate other people. It's that when you get a
concentrated feeding animal or Concentrated Animal
Feeding Operation, you know, is a dairy, but a dairy's
got, you know, 580 cows spread out over a nunber of
acres. And when you concentrate 7,248 aninmals in 120
acres, they produce a Hell of a lot of pollution. That
pol lution gets in our groundwater, we're done. | wanted
to go on record with that. Thank you.

CHAI RVAN GANS:  Thank you.

COWM SSI ONER TURNER:  Thank you.

COW SSI ONER PORTA: On that, sir,

M. Todd --
MR TODD: |'msorry.
COWM SSI ONER PORTA:  -- | would strongly
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encourage you to check frequently with the Division's
records on the nonitoring of this permt. There are
monitoring wells in place, and it's public information
so there shouldn't be any denial of that information
And usually, they make it available on-line; is that not
correct?

MR LAWSON: W can make it availabl e through
el ectroni c neans, yes.

COWM SSI ONER PORTA:  Yeah. So you don't even
have to | eave your home to check those wells. And |
think that's your first, | guess, defense in |ooking at
whet her there m ght be a groundwater issue in the future.

MR TODD: Well, we will absolutely be
monitoring it. So thank you.

CHAI RVAN GANS:  Here up front.

MR ELY: Frank Ely. 38 Linda Way. Smth
Valley, or Wellington, excuse me. M concerns are still
about the pipeline | submtted in witing at the neeting
in Smth Valley, and there was no response whatsoever
fromNDEP. And | used an analogy that the toilets in the
facility --

COWM SSI ONER PORTA:  Excuse me. This is the
pi peline now fromthe ponds to the |and application
Sprayers?

MR ELY: Yes.
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MS. PLATT: This is public comment. Really
shoul dn't be --

COW SSI ONER PORTA:  Yeah, just asking for
clarification of what we're talking about.

MR ELY. That's fine. No problem The
toilets in the facility have to be pressure tested and
they're gravity flown, but yet this pipeline, a large
pi pel ine punping sewage that it's mles in length does
not have to be tested, and it crosses public land. It
was not addressed by NDEP, and | asked specifically for
that information in the hearing. | gave it to themin
witing. |'mconcerned about that. Thank you.

CHAI RVAN GANS:  Sir?

MR LUMBARD: Robert Lunbard: L-u-mb-a-r-d.
265 Burke Drive, Wellington, Nevada. | have two itens,
but one | would like to utilize with the picture over
here.

CHAI RVAN GANS:  Sure.

MR LUMBARD: Yesterday, the defendant's
attorney alluded to the fact that the corn silage is on
concrete, and right here is this gigantic nountain of
corn silage. | nean, it is huge, and it has been dunped
on the ground. And it creates a |leach, |eachate which is
200 times worse than cow manure, and it permeates through
the ground into the groundwater
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W' ve been told that the corn silage woul d be
used up and only there for one grow ng season. The
growi ng season is just about over, and it's still there.
It has not been used partially, alittle bit, and it's
not on concrete. And if it is to be, if it's to prevent
the leachate fromgoing into the ground, it needs to be
on a concrete surface with a plastic |liner over that, and
at the end, it has to have a drainage into a container so
the thing can get rid of the | eachate w thout having it

go into the ground. That's that point. WlI, | can use
this also.
M5. MCLEQD:  Show t hem where your house is on
t here.
LUVBARD:  Pardon ne?
MCLEOD:  Show t hem where your house is on
this.

LUVBARD: Where ny house?
MCLEOD:  Yeah.
LUMBARD: Right up here. | think |'ve
got ny finger onit. So I'mabout 1,000 feet away from
the fence |ine.

COW SSI ONER PORTA:  That's to the east?
Your house is to the east of the facility?

MR. LUMBARD:  Uh- huh

COWM SSI ONER PORTA:  Okay. | just want to

2P D
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make sure | got the directions right there.

MR LUMBARD: Uh-huh. The other -- May | go
to one other point also?

CHAI RVAN GANS:  Uh- huh.

MR LUMBARD: This is the point at where the
dairy wishes to let its overflow go out in the event of a
maj or rainstorm | call it a major rainstormbecause it
doesn't necessarily have to be a 25-year, 24-hour flood.
It could just be a cloudburst in this area. This goes
fromhere out to across private property, which is the
Parrin Ranch, and it goes into -- will flowinto what the
opposi tion or the defendant, on the map that they showed
us, they said it's the forner Colony Ditch.

It is not a former Colony Ditch. It is still
in operation, and it runs fromthe south end of Smth
Valley all the way out to the north end into the wildlife
managenment area into Artesia Lake. What they intend to
do is to go across private land without a permt, wthout
an easenent, and into the Colony Ditch without a permt.
And if the rains come down enough, hard enough and enough
to flood the dairy, it will fill up the Colony Ditch all
the way fromthe south end to Artesia Lake, and that the
effluent that cones off of the dairy will not be able to
go into the canal. Therefore, it will just spread out
all over the land. Those are ny two points. |f you have
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any questions, |'d be nore than happy to try to and
answer them

CHAI RVMAN GANS: That's fine. Thank you very
much.

COWM SSI ONER TURNER:  Thank you.

CHAI RVAN GANS: W appreciate it.

MS. PLATT: Go ahead.

CHAI RVAN GANS: Pl ease.

M5. MCLECD: Carol MlLeod: Mc-L-e-0-d. 80
Chesson Road, Wellington. Let's see. | was going to
| ook and see if | could see nmy property. | live right
here just outside of this. There's this little skinny
strip of land, and that m ght be ny shop, but I'm not
sure. It's kind of fuzzy. And | would like to point out
- Let's see. That's your house. This is the Elies'
house. And actually, this is nore probably Mrshall's

house, and that was his. Ckay. So we all -- You can see
that we all live really close.

And |'ve got a couple of concerns. One of
them of course, is the well. Now, as they pointed out

yesterday, the way they got this set up, you know, |ike
was it 7,200 cows produces sonething like a mllion

pounds of manure a day. There's a lot of manure. 1'm
not sure that that's accurate, but it's something that's
hanging in ny head. |'mnot an expert. | don't have to
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be an expert here, | guess, but | would like to point out
this is dairy property here. And all of this, that's
where they're going to put the manure that they don't
have room for over here in their little manure pile. And
it's okay, according to this permt, for themto keep
piling. There's nolimt on the permt on how much
manure they can pile over there, and it's, you know,
right next to my house.

Now, the other thing they said in there,
whi ch wasn't brought up, is dead cows, two to was it
three to seven percent of the 7,200 cows are expected to
die every year. That's |ike what, 600 cows or something?
And one of the things they said three things they're
going to do with the cows. One, they're going to either
render them or they're going to throw themin a dunp
somewhere, or they are going to conmpost themin the piles
of manure next to ny house.

So | have the possibility that instead of
| ooki ng out over the beautiful muntains, |'mgoing to
see little cow feet sticking up in these 20-foot piles of
manure that |'m expecting, and that's ny concern
Because right now, | noved out here to do a |ot of
t hings, one of which was to be outside. And right now
when the dairy owners conme through with only 2,200 cows,
| have to go inside. | have to close all of ny w ndows,
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because it does stink. But if there's 600 cows being
conposted next to ny house, |I'mnot going to ever be able
to go outside. Do you have any idea what a dead cow
smells like? | have sone experience with that.

And, you know, one thing I'd like to say is
peopl e that support the dairy keep telling me that |

moved to the country. | should be able to live with
agricultural stuff and to go back to the city if | don't
like it. 1've never lived in a city. |'ve been in
agriculture all of ny life. | picked this particular

situation because this is a big w de open space, and
that's what | want.

|"ve worked with juvenile delinquents all ny
life, and | just want to go sonepl ace where | can just
relax. And so that was ny condition for being there.

And the next thing | know, it's beautiful. ['mhere for
like a year and a half. Wnderful country atnosphere,
exactly what | wanted. | put every last cent that | got

into ny house and the shop and the situation that | have,
and | love it, and then the dairy nmoves in, and I'm
suddenly next to like a Safeway store that's operating.
Not a Safeway store, but a Safeway, you know, trucking
conpany t hing.

There's noise all night long. There's lights
all night long. There's beep, beep, beep, beep, beep,
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beep because of the guys that are feeding the cows 24/7.
They're mlking 24/7. 1've got five spotlights that

shine into ny living roomor into ny bedroom |'ve had
to install, you know, drapes and stuff. And the |ights
even shine -- | have those Venetian blinds, and the

lights are so bright that they shine down through the
Venetian blinds. And | nust say for the last week, they
have turned those lights off, which is nice, but I'm
expecting on Monday that when this is over with, that
they turn them back on again. But that's just me. [|I'm
just saying that yes, | don't want the dairy there, but
if it's going to be there, the reason we did this, if
it's going to be there, | want the conditions that
they' re checking this dairy for to be supportable.

It just seems to ne that this is a weak
permt. Wen you read the thing, it doesn't say --
there's no schedule, you know. Like it says it's upto
the dairy to decide when it snells too nuch and if they
shoul d take nmore manure out or what the schedule is for
cleaning it up. It doesn't say, you know, we are going
to do it every Monday, or we're going to do it once a
month, or we're going to even do it twice a year. It
doesn't say that. It just says at their discretion.
That's sonet hing about the permt that just blows ny
m nd.
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There are lots of things in this permt where
it's left up to the dairy. And, okay. | would have
hopes that this dairy wants to be a good nei ghbor, but
they' ve started off by building without a permt, by
bui | ding before they got the permt, by not even getting
building permts, by hiring a guy fromCalifornia to
build it that didn't have a Nevada permit. It makes you
start thinking, can we trust these guys? How can we
trust these guys? They've already broken so nmany little
| aws. They're pushing the limts.

Now t hey' ve put a notocross track over here
just to annoy us. If sonebody's driving their motorcycle
back and forth, it makes a | ot of dust, nmakes a | ot of
noi se, you know, 24/7. | nean, you know, we never know
when they're going to use it. And they have a right to
do that, but why are they doing that? They're doing that
to annoy us because we're concerned because our peace of
mnd and our quality of life, our peace of mnd and our
qual ity of life is being destroyed.

And | think that the |east that you guys
coul d have done was have recogni zed that these two little
tiny -- and they aren't little tiny. You should see how
many cows there are -- are going to be able -- when it
rains, see, this is up higher. Wen it rains, all of the
water fromour property goes like this, and it all goes
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over there. It's going to fill -- the kind of water
that's going to goin thereis full of dust and dirt and
junk, and it's going to fill up, and they don't have a

way to clean it out. And so the first couple of years
it's going to be okay, but say ten years down the road,
that's going to flood easier, and the water is com ng
back. Everybody knows the water is comi ng back. NOAA
has been saying that we're going to have the change in
the weather, that the El Nno is going to come in. It's
going to be the worst one they've had in 50 years or
sonething, and we're going to find out if these things
work or not the way they are.

So we may have -- The way that this went, you
may have rul ed against what we were trying to say, but we
said it, and it's on the record now And if we get the
wat er back, people that have lived here tell me this was
a swamp. |f the water comes back and it does becone a
swanp, if the artesian wells that were there cone back up
to the surface and they cap themoff, whatever, it's
going to be a swanp, we've got it on record as saying we
told you so, you know. W have our concerns, and that's
what our concerns are. W have to |ive here.

And why do we have to live here? You m ght
say, and people have said to me, "If you don't Iike
living next to a dairy, why don't you nove?" | can't
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move because | can't sell ny house. Wo is going to buy
a house next to a feed lot with mlking machines? |
cannot even get a Realtor to |ist ny house, so | am stuck
here. So | amvery concerned about what those ponds are
going to be doing ten years fromnow because if |'mstil
alive ten years fromnow, |'magoing to be living next to
this stinking ness because | cannot nove. | cannot
afford to nmove. And that's my concern. Thank you very
much. Any questions?

CHAI RVAN GANS: Thank you very nuch. Made
note. Yes.

MS. I FVERSON. Ruth Ifversen
|-f-v-e-r-s-e-n. E ght Onens Place. Wellington, Nevada.
Wien | wal ked in and | heard there was going to be public
comments, | thought oh, wonderful. And the |ady cane up
and then apparently then we [ earned we couldn't make a
public comment. There was a rule or something, but we
couldn't say anything about the dairy, so go sit down.
And | ater, after the decision, you can nmake public
conments. | know there are laws, but it nakes no sense
tone if the parties involved and the State are concerned
about hearing fromthe public, to me, it would be gernmane
for themto hear fromthe public at some point during the
hearing before the decision is made. To ne, this shows a
bl atant di srespect for the public.
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| amalso quite dismayed at the fact that
apparently, the State does not seemto have any
jurisdiction over the county because time and again,
we' ve been told that Lyon County is in charge of making
t hese deci sions about planning and everything, and we
were -- and apparently, they didn't need to nake a
decision that this -- a CAFO was allowed. So those are
j ust some concerns.

| just want to state that despite the reports
oh, they're just people who are right around the dairy,
just right next door who are unhappy, which is totally
understandable, | live two mles away fromthe dairy. |
live less than half a mle fromwhere | believe at sone
point, there will be manure application onto a field.

But even before |'ve observed that half a mle, two mles
away, if the wind is blowing fromthe northwest, | catch
a whiff of the dairy.

And | have another lady I'mfriendly with who
has attended the SOS neetings. | amnot a menber of SCS.
I"'ma friend of the SOS and |'ve attended all of their
meetings, and | feel for them and | feel for nyself.

She lives four mles fromthe dairy at the base of the
Pine Nut Muntains, and she told nme that she -- | guess
when the wind was going the right way, the stench was so
bad that even when she went into her house, it followed
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her in. So | think that there is a msconception anmongst
the public that somehow this is just a conpletely
| ocal i zed concern

Now, | think the air quality, | understand
it's not under the purview of this permt hearing, but I
think it is a huge issue, and | think it's an issue that
even if the public in Smth Valley does not understand
that their water supply may eventual |y be contam nated,
all they need to do is just take a whiff. Thank you

CHAI RVMAN GANS:  Thank you. Yes, ma'am Cone
on forward.

M5. HUSELTON: M nane is Donnette Huselton:
Hu-s-e-l-t-o0-n, and | live at 31 Landers.

CHAI RVAN GANS: Repeat that |ouder.

M5. HUSELTON: Ch, ny name or the whole
t hi ng?

CHAI RVAN GANS:  The whol e thi ng.

M5. HUSELTON: M nane is Donnette Huselton.
31 Landers in Wellington. | also live in Wllington, and
| live maybe three and a half mles west of the dairy
agai nst the Pine Nut Mountains.

| just want to speak of a year ago, prior to
meeting the famly, | was at an event, and we were
tal king about the dairy, and this gentlenan said to ne,
"Yeah, you know, on the pivot, there's a strobe |ight
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that's really kind of bugging me." He goes, "I didn't

t hink nuch about it. | mentioned it to sonebody."

Wthin two weeks, the strobe light was taken down and the
flag was put up. And I'mlike, cool, you know, you get a
response |ike that.

Then | was told by sonebody else that in the
process of building the dairy, there was a probl em being
too close to sone of the residents, and so he
reengi neered his plans, which cost a |ot of nmoney to nove
the dairy down further. | thought that was pretty cool
So then in January when this meeting cane up, public
meeting, never net the famly and | was introduced to the
famly, and first thing I said was, "If | thought you

were going to pollute our water, 1'd be all over you."
"Wuld you like to conme see the dairy?" Absolutely.

Took ne out to the dairy, and | said, "I have
a ton of questions for you. The first questionis, | was
in the 1997 flood. | get how water works. | hit a
mudsl i de two days ago. | get how the water works. |

| ost part of ny road two Sundays ago fromthe flood. So
my question was is, "How are you going to deal with water
if we have a flood? Do you have a plan in place?" He
says, "Well, | wasn't thinking about it until this cane
up. | have a plan in place.”" He shared that plan with
me. \Wether it's a good plan or a bad plan, we never
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know until it happens if it's a good plan or a bad plan,
and then you have to go and fix that plan if it fails.
We just sometimes you just don't know. But he's thinking
about it.

| said, "How are you going to deal with all

of the lights?" | said, "I wouldn't like all of these
lights.” And he said, "Well, | put up these shutters,
and |'ve done this, and |'ve done that." And | go, "WII
that hel p?" He goes, "I think so." Wll, tw nights

ago, | went out to the dairy because I knew | was
probably going to speak, and | said, "How did your
flooding -- | know | had a flooding. "Howdid it work
for you?" He goes, "Everything held. W have sand being
put in through some of the pastures where cows are. |t
all percolated down.” | said, "Wll, then, it didn't
fail. It worked. So that part worked." But, | said, "I
can tell you this. | do see a light fromny house." And
he said, "I'd like to see a picture of that." And |
haven't taken a picture yet because he wants to address
It.

And so everything that | brought up to him
and it was a straight shot, "This is how | feel about
groundwat er, pollution," he answered every question. |
asked him "I heard you got fined on this." He explained
it tome. | think if people just talk to himand ask
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him he's very open, and |'ma pretty good judge of
character.

And | also live by the Pine Nuts, and | never
smel | anything. What | snell is when you drive through
the Valley and they're putting manure down on all of the
different ranches fromthe cattle feeders, you do snell
it. That's a part of living in ag. | cone froman area
that that's normal, but | did say, "Please take ne around
the dairy because | want to see if | can snell anything."
Wiere | could snell nmanure was when | first go into the

dairy. | said, "I can smell that." He goes, "I can't."

| go, "That's because you're used to it. [|'mnot used to
it." 1 went down a road, and | stood there, couldn't
smell a thing. | went over all of the corners, couldn't

smell a thing. Wat | could snell is alittle bit of the
| agoon, but | couldn't snell anything else, and it just

rained. W had just had a flood. | went through a flood
t hat afternoon

So and then we were standing there. [|'m
like, "Wow, this is pretty quiet. | hear one cow out of

all of these cows.”" And he's like, "Yeah, it's normally
quiet, but there is noise." And | go, "Onh, |ike what?"
"Oh, the beeping on the machi nes because it's OSHA
required, and there's nothing they can do about it." He
goes, "But what we have done is on the lighting, is we
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flip the lighting on maybe 30 mnutes at the nost and
flipit off to nove the cows back and forth at night."
And so | asked those questions. |'m encouraging the
peopl e that have those concerns, talk to him He's very
open about addressing those issues.

| also deal with water in ny profession. |
under stand groundwater. Everyone that has asked ne,
said, "You get a baseline on your water. You always have
a baseline." | did a baseline. | have uraniumin ny
water. | built ny house around the fact that | have
uranium | have three manifolds, one with an R O system
for drinking water only. | did not go into this blindly.
Wien | noved there, when all we noved there, you sign an
order that you will not sue for manure, for snell, for
flies, for anything because you are living in ag. |If you
didn't like that, you should have thought tw ce before
you bought out there. So thank you for your time. |
hope everyone will take that opportunity to talk to him

CHAI RVAN GANS:  Thank you

M5. MCLECD: Thanks. We've tried, Dear. He
doesn't talk back to us. You live three mles away.
Maybe he talks to you

M5. GATTUSO. M nane is Rachel Gattuso:
Ga-t-t-u-s-o. | live at 1107 Long Spur Wy in Sparks.

Before | go to ny points, | would actually
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like to address the previous conmment or the regarding
M. Vot's openness. |f he were truly the open
conversationalist, | think it stands to reason he m ght
still be in this audience right now during the public
conment secti on.

AVOCE He's right there.

MS. GATTUSO. Onh, then | apol ogi ze. Al

right. Anyway, ny nane is Rachel Gattuso. | want to
t hank you all for your consideration, your tine, and for
taking the time to deliberate. | do want to nake note

that | recognize that what you had to deliberate over
today is not necessarily what the public comments will
address, so | get that disconnect. But as M. Gans
encour aged everybody to make public comment, | would |ike
to take that opportunity right nowto do so.

| know Nevada agriculture. From2003 to
2004, | served as the Nevada State FFA officer. For
those who are not famliar with that, that's Future
Farmers of America. | know what Nevada ag is. |'ve been
around the state. |'ve been to some towns that are
smal | er than any sort of popul ation sign could reflect.
| would tell you that | do not think the Viot Dairy, the
Smith Valley Dairy, represents that.

And what 1'd really like to get to is that
for those who are very, very concerned with the water
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quality, the point at which we reach a point of no return
Is too late. The residents who are living on adjoining
properties, whether you can snell it or not, if it gets
into your water, at that point, you have no financia
recour se.

These are peopl e who have spent years
cultivating a lifestyle. Yes, they cane into the
comunity because they know it's an agricultural
conmunity. That was not anything anybody was hoodw nked
into. These people know this Valley. They know what the
industry is. It's long-termfamly ranching and
long-termfam |y farmng. That's what it is. But |
woul d argue that if it comes to a point where public
record says hey, this is what we tal ked about, these were
our addresses and our grievances and we say now, "W told
you so," that's too late. These people cannot sell their
properties. They cannot nove. |[If they wanted to, if
that was an option, they would have done it by now
because it's very clear that the dairy is here to stay.
The infrastructure is there.

And |'m a one-hundred percent supporter of
Nevada agriculture. | recognize and understand why the
State of Nevada woul d absol utely want to bring
agricultural infrastructure in. It's one of the life
bl oods of this state. | get it. [It's one of our
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prom nent industries. | understand. But for ne, this is
very clearly a personal matter, and | don't think while
NDEP may not have, as was determ ned today, acted
capriciously when they granted the permt, | do think
it's apparent in the attitudes in the roomthat some find
that SCS may be raising some sort of capricious flag
because they don't "like," quote, unquote, the dairy.
don't think that's their concern. Their concernis for
health and long-termviability.

Wien you have your |ifeblood staring back at
you in the face and you can't get out of it and you have
nowhere el se to go, what option do you have? There is no
Hail Mary at this hour. So with that, apol ogies that |
didn't recogni ze you over there. Sorry, but that's all I
have to say.

CHAI RVAN GANS:  Thank you

MR LUMBARD: Just one nore iteml'd like to
submt.

CHAI RVAN GANS: Do you have one nore itenf

MR LUMBARD: Yeah, just one nore that |'d
like to --

CHAI RMAN GANS:  Qui ck

MR LUMBARD: -- just give you

CHAI RVAN GANS: Ckay. Fine. Thank you.

MR LUMBARD: That clarifies the discharge
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point and where the water goes. And | didn't realize |
had a spare copy or an extra copy. | just would like to
point out alittle bit so that you understand.

CHAI RVAN GANS: Did you point this out to Tom
al ready?

COWM SSI ONER PORTA:  Yeah.

MR LUMBARD: Here is the Sinpson Col ony
Ditch. Here's the north end. Right here is the dairy
that goes -- they want to have a discharge that goes.
And | don't know where the rest of that line is, and
there are nore maps that show the sane thing.

CHAI RVAN GANS:  Ckay.

MR LUMBARD: And | want you to understand
about what ny red marker did.

CHAI RVAN GANS: That's the ditch.

MR LUMBARD: Ckay. And then here's the
northeast, and it flows out here sonewhere. |'mnot sure
exactly what point that is. It comes here and goes up
there to the ditch. And this was just stuff on there.
Ckay. Thank you.

CHAI RVAN GANS:  Pardon us.

M5. GATTUSO. Yes. That's fine. M name is
Kim Gattuso. | amthe nother of Rachel, and | live at
105 Honeywel| Lane. And | will show you on the map ny
proximty, my |location and proximty to this facility is
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right here, literally within 150 feet of the cow
encl osure.

Now, this is a picture that does not depict
the actuality and the reality for me today because these
pens are all filled right here. And just so that the
defense can see this, here's nmy hone right under those
trees. Do you guys want to |ook? Okay. | raised ny
children in this hone. W raised pigs, we raised sheep,
horses, and all of these things, so of course we're not
strangers to agriculture, as sone of the defense
attorneys mght want you to believe about sone of us.
Before | begin ny actual conment, |'d like to kind of get
alittle assurance that I'mnot going to be objected to
by the defense.

CHAI RVAN GANS: They're not. You're fine.
This is a public comment period, so please proceed.

MS. GATTUSO Very good. As has happened in
t he past, because | have been vocal in ny opposition --

Vell, let me back up. Wien | first discovered that there
was going to be a dairy right on that property there, |
went, "I like dairies. Okay. You know, | got to put up

with some agriculture that perhaps | wouldn't choose to
be next to."

Then | found out what the nunbers woul d be.
| found out as | |ooked at other places throughout the
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country what | would be faced with. | began to become
qui te vocal about what was nost |ikely going to happen in
this event. | realize that ny conmment today may

eventual [y bring sone nore retaliation against ne that
|"ve already experienced, but |I don't cringe in the face
of threat. | stand with courage and grace. | stand ny
gr ound.

During this proceeding, you' ve really been
listening to a lot of testinony considering -- concerning
the validity of the groundwater discharge permt for
Smith Valley Dairy. You' ve had a grave responsibility in
your deci sion-making process, and | respect that. |'ve
listened intently to the proceedings. |'mdisappointed
that there has been no real attention given to the
eventual ity of the pollution that will follow \en this
hearing is conpleted, nost of you in this room and that
means everyone except for a few of us, will return to
your homes. You'll not be required to live with the
consequences of your decision, not |ike nmy neighbors and
| will be living with the consequences of your decision.

Wien the truth cones out after all of the
conjecture over the rule of law and the ignoring of the
real truth of what neighbors to these industria
operations have suffered throughout this country, you'll
live safely in your hones and on your properties
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peacefully. You'll have clean water to drink. You'l
have fresh air to breathe. You'll have the luxury that I
no | onger have to open your windows and let fresh air
into your home. You'll have relative quiet so that you
can sleep at night, and you will not have industria

noi se disturbing your peace 24 hours a day, seven days a
week. You will not have flood lights shining into your
wi ndows at ni ght waking you up and forcing you to instal
bl ackout curtains just so you can get a little sleep

These are the conditions that we live with
al ready. Many days, | have to hurry to feed ny |ivestock
because the stench of a sewer assaults nmy senses as | do
so. | can no longer go onto ny deck to enjoy a cup of
coffee or enjoy ny view, nor can | enjoy a nmeal outside
on that sane deck. The stench is growi ng worse daily.

If this is the case with the snell, the noise, and the
lights, howlong will it take before nmy water is unsafe
to use?

In this proceeding, | wtnessed the |ega
maneuvering which tries to nmake us believe that it's okay
to harm someone because no | aws were broken. M
nei ghbors and | watched this operation break the |aw from
t he begi nning and continue to do so. No one in
government so far has had the wherew thal or the
motivation to do nore than give a slap on the wist and
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pl acate the public by saying, "W're working with themto
conply.™”

The dairy has clained ignorance of the law in
the past. The dairy and its sewage | agoons were built
prior to having a groundwater discharge permt even after
bei ng admoni shed nore than once via e-nmail by the NDEP
not to build before said permt was issued. W are in
possession of those e-mails. The dairy and its agents
di sregarded those admoni shments and continued just the
sane.

Sirs, Ladies and Gentlemen, ny nother taught
me that the best predictor of future behavior is past
behavior. | take that seriously. If you had read the
transcripts of the public neeting and the letters and
e-mails sent to the NDEP for their public comments, you
woul d see that the comments and statenents were
wel | -researched and well-witten with a high |evel of
intelligence, I mght add. W are not uneducated peopl e.
There are several master's degrees, there are bachelor's
degrees in our group. W're not stupid. Wen you read
the witten response to those concerns, you wll see that
the NDEP literally dumbed down the concerns that we
raised, and their response was equal |y dunbed down.
Frankly, the NDEP s response to our concerns was an
insult to our intelligence.
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Your decision before this matter will affect
many of us, perhaps for the rest of our lives. |t mght
be good to enploy some enpathy all around when maki ng
your decision. | hope that you would have inagi ned and
know, M. Gans, that you did -- | sawthat -- that either
you or your nother or other famly menbers was where | am
today. |If you say, "She's just having an enotiona
response,” which was in the brief response by defense
counsel, ask yourself, "Wuld ny decision be any
different if | had to live with the consequences of what
was goi ng on?"

As | wap this up, | would like to say that
several nonths ago, | contacted ny real estate agent.
|"ve been in ny hone for 20 years. After ten days of
doing a little research, ny real estate agent came back
to me and he said, "You are sunk.” He said, "If you're
| ucky enough to sell your home, you'll be even luckier if
you get for it what you still owe after paying for 20
years on your nortgage." | ask that you all put yourself
in nmy place. Thank you.

CHAI RVAN GANS: Thank you. Sir?

MR SIMMONS: Gary Sinmons. | live at 90
Jessen Road. Wellington, Nevada. |'mgoing to be brief.
| share the sane thing these people do. | go out to work

inmnm yard. Sonetimes | have to go back in the house
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because the odor is overwhelmng. | get up in the
morning. Sometimes | open the door, and the snell is
overwhel mng. Sometines |'ve got the fresh air | noved
there for. In the morning, | like to go out on ny deck
and listen to the quiet and the birds. The nachinery is
operating over there and has a tendency to disturb that.

| am an anateur photographer. |'mtrying to
| earn how to photograph the stars. | can't do that in ny
backyard because of the lights that go into ny yard. |
too, I own nmy home. M plan was to sell ny home for the
maxi numto take care of ny wife and nyself in the event
we needed additional care other than ourselves. The
val ues have dropped. [|'msitting in a position now where
| may not be able to take care of us because the dairy
moved in there. So we are all in the same boat.

The water is obvious. |If it pollutes the
water, we're done because there's no in-and-out on that
other than snowpack and rain. So we are in a real jam
right there. | know we're the mnority, but we still are
citizens and we still have rights. Thank you.

CHAI RVAN GANS:  Thank you

COWM SSI ONER TURNER:  Thank you.

MS. KING | have two e-mails that were
received by NDEP and asked to be read into the public
record. |'Il read those now. This is from Gary LaFl eur
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and it reads:

"Dear Ms. King, as a local resident living
very near the new dairy, | wish to voice ny support for
this famly-run operation. To neke this easier to read
and not too lengthy, | will wite this in outline form
Those limted nunbers who scream|oudly and oppose this
dairy (by the way, the vast majority of the people in the
Val | ey support the dairy) quite often mention the
follow ng. Issue: Excess water usage."

"The answer: This dairy is keeping beautifu
Smith Valley green, and nore inportantly, keeping the
water in the Valley rather than transferring it down
south. It also goes without saying that Viot's dairy
wi |l have water meters to nonitor usage."

"Issue: Pollution. Answer: Smith Valley
Dairy will be highly regulated for any and al
contamnants. It is evident the owners are taking the
necessary steps not only to conply but exceed nmany of the
requirenents. Also, | mght add the Viot famly has
purchased a hone very close to the dairy and will be the
hone for their children to run the dairy and support
Smth Valley. The Vlots (just as I) want clean safe
water for their children and future grandchildren.”

"Issue: CAFO type operation. Answer: Smth
Valley Cattle feeders just a few m|es down the road
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hosts a much hi gher animal concentration |evel than this
dairy will. In the neighborhood of 10 to 15,000 cows are
housed at this facility, and it parallels the Wl ker
River."

"Issue: Smth Valley needs small famly
farnms. Answer: As an old-tine Nevadan, | w sh smal
sustainable famly farms of 200 to 400 acres were viable
in today's world, but unfortunately, except in rare
occasions, that is not the case. To keep our Valley a
beautiful agricultural area, we need this dairy and the
many positive things it brings."

“In closing, | amaware that this dairy wll
bring some negatives, but | feel strongly that the
positives far outweigh the negatives. Thank you for your
time, Gary La Fleur."

The second e-mail, this is to NDEP from
WIliamand Hel en La-ville.

THE AUDI ENCE: La-vee-ay.

M5. KING La-vee-ay. Thank you. And it
reports that they' re 70-year residents of Nevada and
Smth Valley.

"The Mason Vall ey Newspaper issued July 8th,
2015, indicates that a group of persons, alleged close
nei ghbors of the Smith Valley Dairy, have filed an appea
of the water control permt issued by the Nevada Division
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of Environnental Protection on March 9th, 2015. The
newspaper also states that the appeal hearing will be
held July 23rd, 2015. W will be unable to attend the
appeal hearing on that date to voice our very strong
support for the issuance of the permt approved by the
Nevada Division of Environmental Protection on March 9th,
2015, and for the denial of the frivol ous appeal by the
Save our Smith Valley Cult." | do apologize. "W also
request that this letter be read into and made a part of
t he appeal hearing proceedings."

"Approval of the appeal could and woul d have
a maj or adverse inpact on the agricultural industry in
all of Lyon County and perhaps the entire State of
Nevada. |f we understand correctly, approval of the
appeal will prohibit the Smth Valley Dairy from using
the dairy effluent to irrigate agricultural crops in
| ands zoned as agricultural."”

"There are several Confined Animal Feeding
Qperations or CAFGs in Smth Valley and Mason Vall ey.
For many years, the farmers and ranchers in Lyon County
have annual 'y haul ed hundreds of tons of manure from
t hese feeding operations and spread it on hundreds of
acres of cropland. The spreading of the manure froma
dairy in liquid formis no different than the spreading
of several inches of dry manure on entire fields. If
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this appeal is approved, will it apply to all of the
CAFGs in Smth and Mason Val |l eys including those owned by
Smth Valley Feeders, the Ful stone Fam |y, Snyder
Livestock, the large dairies in Mason Valley, and the
other small feed lots? This raises the question, what
wi |l these operations do with the tons of nanure
generated in their operations and have been used to
fertilize agricultural land in the Valleys?"

"According to our sources, which is the
Internet, several operating dairy farners, and a very
vocal nenber of the Save our Smith Valley Cult, a dairy
operation uses about 50 gallons of water per day per
m | king dairy cows, and about 50 percent of this water
ends up as wastewater to be used for irrigation. Sources
close to the owner have advised that the dairy will have
a total of about 4,000 cows in the operation. This
pencils out to be approximately 112 acre-feet of
wast ewat er per year, just enough to irrigate 32 acres per
year under existing water right laws. The newspaper
reports that that dairy effluent could be used on any of
sone 1,640 acres of cropland. |If applied to the entire
1,640 acres, it amounts to about 0.82 acre inches of
water per acre per year."

"The application of the dairy's relative
smal | amount of wastewater to irrigate cropland by
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sprinkler systemw || result in no runoff fromor deep
percolation in the irrigated areas. Respectfully,
Wlliamand Helen --"

THE AUDI ENCE: La-vee-ae

M5. KING Thank you. Leveille. They live
at 51 Onens Place, Wellington, Nevada. That is all |
have.

CHAI RVAN GANS: Ckay. Anyone el se that wants
to be heard on the public conment? Last call. | want to
t hank you all for having the courage to cone up and talk.
| think you need to, and | don't think it's for not. W
have no prom ses here, but at |east you've been heard,
and that initself is sonmething. So I thank you all for
comng forward. Any other business? Excuse ne.

M5. MARTIN: | had asked you in private, but
maybe the roomcould benefit fromthe information

CHAI RVAN GANS: Hold on. If it's on the
record, you've got to give her --

M5. MARTIN. Onh, I'msorry. Kathy Martin
from 3122 Tall Caks Grcle. Norman, lahoma. | had
asked you if you were going to address the public access
to records at DEP at a future Conmi ssion neeting, and you
suggested it mght be -- you're going to discuss it and
whether it would be in the next neeting in Cctober or
after that. |'mjust asking for your --
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CHAI RVMAN GANS:  Tomand | and Mark have all
just commented on that after Tom s conments because |
told Tomthat | also have had to work with the public
noti ce and records, and | understood it |ike Tom did.

So what we're going to dois we're going to
talk to our attorney first so we can get the | egal
aspects of this, and then if it's sonething that we
believe that we should air, we'll put it on an agenda
itemon our board neeting, and we will discuss it there.
And our next meeting is October. Again, |'mnot making
any promses, but | think it's sonething that we both
believe in. | nean, |I've had to live it, and we want to
know. So it will be here first and then the neeting, if
that's appropriate.

M5. MARTIN: | just thought other people
woul d benefit fromwhat | asked you in private. Thank
you very nuch.

CHAI RVAN GANS: Ckay. Thank you very nuch,
and that concludes our Smith Valley Dairy -- Thank you
very much.

(The hearing concluded at 11:50 a.m)
- 000-
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STATE OF NEVADA, )
)
CARSON CI TY. )
|, NICOLE ALEXANDER, Official Court Reporter for the
State of Nevada State Environmental Conmission, do hereby
certify:
That on the 24th day of July, 2015, | was
present at said hearing for the purpose of reporting in
verbatim stenotype notes the within-entitled public
meet i ng;
That the foregoing transcript, consisting of pages 1
t hrough 107, inclusive, includes a full, true and correct
transcription of ny stenotype notes of said public
meet i ng.
Dated at Carson City, Nevada, this 3rd day of
August, 2015.
Nl COLE ALEXANDER, NV CCR #446
CAPI TOL REPORTERS (775) 882-5322
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2 JimGans, Chairnan -000-
3
4 Tom Porta, Conmi ssioner 2
3
S Mark Turner, Comissioner 4  CHAIRMAN GANS: Good morning. Well continue
6 5 the Smith Dairy appeal hearing. It's Saturday now, the
Col leen Platt, Attorney General .. !
7 Y 6 24th. We're in the Tahoe conference room.
8 Valerie King, Executive Secretary 7 MS.PLATT: Friday. | thought you were
9 _ ‘ 8 joking. It's Friday.
19 Mot Cover, Recording Secretary 9 CHAIRMAN GANS: It'sFriday. Excuseme.
11 Eor the Appellant, 10 John, you said we had some cleanup to do here on the
, Inc.:
2 590" N s Avenue: 12 < Mim MARSHALL: Y housekeepi
rs venue N
13 Reno, Nevada 89509 12 ’ S €S, Ssome hou ee,pl ng A
14 13 measures. We didn't address the appellant's exhibit list
15 For the Resoondent  Nevad 14 to address the remaining exhibits to determine whether or
P Divi sion of "Environment al 15 not they're admitted or not, and so | was going to go
Protection: Katie S. Armstrong, Esq. |16 throughand move the various-- | grouped them, and so
i; MN‘éCf';'d'a”it Vornay iner &% |17 maybe we can address them in a group.
1 ce
T00 Korth carson street |18  Thefirst group are Exhibits 1 through 8, and
19 Carson Gity, Nevada 89701 |19 all of these are background articles on the risks that
20 20 are posed by CAFO dairies, both to groundwater and
21 Egél t Egr{ ntervener 329 21 surface waters and to public health, and these are
22 Smth Valley Dairy: h o 22 offered as background to help the Commission educate
23 By Brad M Johnston, Esq. |23 themselves on theissues relating to CAFO's because |
o4 o tnat on RV 288447 24 know that unlike the permitting folks, you don't deal
25 25 with them on aregular basis. So that's the purpose of
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1 those exhibits, and we would move them into evidence. | 1 So the two objections are foundation and relevance. I'll
2  MS. FAIRBANK: And we would object on the 2 addressrelevance first.
3 basis of there's been no foundation laid for the 3 MR.JOHNSTON: Hearsay.
4 relevance or the admissibility of those particular 4 MR.MARSHALL: I'm sorry. Hearsay. Thank
5 documents. They're multiple various different either 5 you. And I'll address relevance first.
6 articles, or there's been no foundation as to the 6 MR.JOHNSTON: One other objection. They
7 authenticity of the comments or the veracity and 7 were not offered during the case-in-chief through any
8 legitimacy of the statements made therein. 8 witness, and there was no testimony that Ms. Martin even
9  Onthat basisthat they're hearsay, you know, 9 relied on Exhibits 1 through 8 in offering her opinions.
10 we have no context to any testimony or issuesthat have |10 MR. MARSHALL: Anything else?
11 been presented in the plaintiff'scase, and sotosimply |11 MR. JOHNSTON: I'll keep it to that for now.
12 go ahead and try to introduce them for the purpose of 12 MR.MARSHALL: Okay. So there's--I'll
13 educating the Commission without any testimony to makeit |13 addressrelevance. They are directly relevant. The
14 relevant asto this particular application and the 14 permit before you is a Confined Animal Feeding Operation
15 factors pertaining to the issuance in determination of 15 permit, and these articles talk about the impacts of
16 the Smith Valley Dairy permit, we would object to their |16 confined, large Confined Animal Feeding Operations.
17 admission. 17 Asto the foundation, the foundationiis, |
18 CHAIRMAN GANS: Colleen, I'm sure these are 18 think, clear from the face of the articles that they are
19 the exhibits that were sent to the panel with the 19 what they are. They don't have to be relied upon by an
20 original agenda. | know I'veread every one of them. 20 expert. They were offered again for the purposes of
21 MS. PLATT: Areyou taking about the briefs? 21 background for you all. Hearsay isthat these are a
22 CHAIRMAN GANS: Briefs, excuse me. Yeah, the |22 combination of published articles and -- Well, they're
23 briefs. Exactly. | assume that doesn't matter. | mean, |23 all published, but some are peer-reviewed, some are not,
24 thisismore formal for this particular hearing. 24 and that for hearsay purposes, you are not bound by
25 MS. PLATT: You can ask counsdl if they're 25 traditional hearsay rules, so if these are useful for you
Page 6 Page 8
1 the same ones attached to his brief. 1 inamoreinformal setting, you can rely upon them. And
2  MR.MARSHALL: Yes, they are. 2 thenthefact -- | think | hit all of those objections.
3 MS. PLATT: Sothe Commission already has 3 Sonow it's--
4 them. 4  CHAIRMAN GANS: I'm going to sustain the
5 CHAIRMAN GANS: Yeah. You guys have -- We 5 State's objection on this.
6 got them with the briefs. That'swhere | learned that 6 MR.MARSHALL: So 1 through 8 then are out.
7 number 19 wasn't there. | kept looking for it. 7 Isthat correct?
8 MR.MARSHALL: My apologies. 8 CHAIRMAN GANS: That's correct.
9 MS. FAIRBANK: And we would still assert the 9 MR.MARSHALL: Okay. Thenext groupis, or
10 objection that there's been no foundation or relevanceto |10 excuse me, did we address W2A, WTS-387?
11 the particular issuesin this case, and that there's no 11 MS. ARMSTRONG: No.
12 basisfor them to berelied upon in any manner or fashion |12 MR. MARSHALL: SO WTS-38 is Exhibit 9, and it
13 with respect to the decision in this case. 13 was an exhibit that was testified that it is published in
14  MR. JOHNSTON: Theintervener joinsin the 14 August of 2014, and at the same time is when the, excuse
15 objection. They're clearly hearsay documentsin the 15 me, the Smith Valley Dairy permit was within the
16 sense that there's been no opportunity to cross-examine |16 consideration of NDEP. The testimony was later withdrawn
17 the author of any of these reports, to draw upon any 17 at some unknown point. We offer it as a statement of, at
18 inaccuracies, motivations, such as the Pew Commission |18 that time, what was the peopl€'s thoughts directly
19 study, which isobviously anti-large agriculture. We 19 related to what measures are appropriate for the design
20 haven't had that opportunity. 20 and placement of storage ponds for confined --
21 | would request further that the panel not, 21 specifically for Confined Animal Feeding Operations.
22 even though you obviously received them aspart of the |22 MS. FAIRBANK: And we would object to the
23 appellant's opening brief, that they not be relied upon 23 admission of Appellant's Exhibit Number 9. Y esterday
24 inissuing adecision in this matter. 24 during the testimony, the only time that any context or
25 MR.MARSHALL: May | have a short rebuttal ? 25 with respect to this particular exhibit was made was
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1 during the examination of Mr. Mark Kiminski, and we've | 1 State with representations of business-friendly
2 objected to the, you know, some questioning and issues | 2 regulations. These exhibits were offered to show the
3 with respect to this particular exhibit at that time on 3 pressure upon NDEP in this instance where they were faced
4 the basis that there was a lack of foundation, that 4 with asituation of an already constructed dairy in their
5 appellants had failed to correlate this particular 5 permitting. So | would, with that, | would move Exhibits
6 document to the specific permit at issue here, the Smith | 6 12, 13, and 14 into evidence.
7 Vadley Dairy permit, and at that point intime, appellant | 7 MS. FAIRBANK: And again, we would aobject on
8 failed to establish that foundation and relationship 8 thebasisthat first off, there has been no foundation
9 either through the testimony of Mr. Kiminski or any other | 9 laid. There's been no testimony as to the effect of what
10 witness, and therefore, there's no relevance. 10 Mr. Marshall is attempting to assert is the intent behind
11 There'sno direct evidence that this 11 these particular exhibits. No testimony has been
12 particular document was relied upon in any manner, shape, |12 provided. There's been no relationship to make these
13 or form with respect to this particular permit relating 13 particular articles relevant to issuance of this
14 tothe Smith Valley Dairy, and on that basis, we object |14 particular permit under these particular circumstances
15 that there's been no foundation laid to makeit relevant |15 and facts relevant to this case.
16 and pertinent in this particular case. 16  And furthermore, these again, are hearsay,
17 MR. JOHNSTON: | have nothing. 17 the newspaper articles, and so they're out-of -court
18  CHAIRMAN GANS: You usually have something. |18 statements, and to the extent that Mr. Marshall and
19  MR. JOHNSTON: The only thing | have to say 19 appellants want to go ahead and assert them to somehow
20 onitisl don't have anything to say with respect to 20 impute a perspective on NDEP that's not otherwise been
21 thisexhibit. 21 introduced in evidence through testimony in this
22 MR.MARSHALL: | believe the testimony was 22 particular proceeding would be improper.
23 that Mr. Kiminski, who was referring to the Smith Valey |23 MR. JOHNSTON: | join in the objection.
24 Dairy application, about WTS-38, excuse me, at the same |24 Newspaper articles are hearsay. Secondly, they're
25 time as he helped develop WTS-38, which wasguided |25 irrelevant here. The notion that Nevada wants to attract
Page 10 Page 12
1 specifically for CAFO, soit wasin effect at sometime | 1 businesses and dairies somehow equates to NDEP's
2 during that time period, and therefore, it isrelevant to 2 forfeiting its duty to do itsjob isastretch that is
3 establish what the magjor concerns were of the people 3 not supported by any evidence, and newspaper articlesin
4 reviewing the permit at issue. 4 that regard don't tend to make that fact any more
5 Therewasaso, | believe, testimony from 5 probablethanitis. Therefore, it does not comply with
6 Ms. Martin that she believed there was e-mail 6 the definition of relevant evidence.
7 communications with DEQ and about WTS-38. Sothat'sour | 7 MR. MARSHALL: Just aquick note about
8 basisfor moving WTS-38, Exhibit 9, into evidence. 8 foundation, and this notion that in this proceeding, you
9 CHAIRMAN GANS: I'm going to ask the 9 have to have witness testimony about exhibits before they
10 Commissioners. Did you seetherelevanceto your case |10 are offered into evidence and accepted by you. That is
11 here? 11 not therulein this proceeding asfar as| know. It may
12 COMMISSIONER TURNER: | don't think it'san 12 bean evidentiary rule as counsel for NDEP noted in court
13 issuefor me. 13 for hearsay, but that's not, | believe, the rule here.
14 CHAIRMAN GANS. Tom? 14 Infact, you offered it under arelaxed standard. And so
15 COMMISSIONER PORTA: | don't think so either. |15 if you believe that these articles are relevant to
16 CHAIRMAN GANS: I'm going to sustain the 16 understanding the process that was going on, then you are
17 State's objection. 17 ableto accept them into evidence. Thank you.
18  MR.MARSHALL: Okay. So Exhibit 9isout; is 18  CHAIRMAN GANS: I'm going to sustain the
19 that correct? 19 State's objection.
20 CHAIRMAN GANS: Yes. Correct. 20 MR.MARSHALL: So 12 through 14 are out?
21 MR.MARSHALL: The next group is Exhibits 12, 21 CHAIRMAN GANS: Correct.
22 13, 14. These are agroup of articles, newspaper 22 MR.MARSHALL: | believe the next oneis
23 articles, published newspaper articles submitted by 23 Exhibit 37; isthat correct?
24 appellants that essentially go to the background 24  MS. KING: That's correct.
25 regarding the State's efforts to draw dairiesinto the 25  MR. MARSHALL: Sothere's agroup of
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1 exhibits: Exhibit 27, 28, 29, and 30. These exhibits, 1 violation dated May 7th, 2015; and number 29 isaso
2 thefirst three, 27, 28, and 29, are the letter of 2 dated May 7th, 2015; all after the issuance of the permit
3 violation from Lyon County on this day, the letter of 3 inthis particular case.
4 noticed violation to Dirk Vlot on this dairy, and the 4  MR.JOHNSTON: I'll be alittle more blunt,
5 Lyon County stop work order on thisdairy from Lyon 5 Mr. Chairman. Thisisjust an attempt to engagein a
6 County because of violations of county ordinancesonthe | 6 smear campaign against our client. It's not relevant,
7 congtruction of the dairy. 7 and | don't want to have to go down the rabbit hole of
8 These are offered to demonstrate a pattern 8 thingsthat have transpired with the Lyon County and the
9 and practice of applicant and the permittee in this case 9 building department there, how those issues have been
10 regarding their attitudes towards compliance with state |10 resolved, and how they've worked with Lyon County. It's
11 and local laws. Similarly, Exhibit 30 is a cease and 11 not relevant to the decision that you have to make here
12 desist order from the California Water Resources Agency. |12 with respect to the issuance of this permit.
13 | believe it was the San Joaquin County Regional Water |13 In addition, | don't mean to keep going back
14 Quality Control Board regarding again, afailure of 14 to rulesof evidence, but there's an obvious
15 Mr. Vlot to perform obligations under statelaw. Sowe |15 misunderstanding on the part of the appellants. You
16 offer these as evidence of the essentially, the attitude 16 can't use prior instances of misdeeds to show a
17 of the dairy operator in this case and particular need 17 propensity to commit bad acts. It'snot alowed. And
18 for conditions and monitoring that are strict because of |18 that's what they're trying to do, and they're doing it in
19 who isthe dairy operator in this case. 19 an incomplete picture without reference to what has
20 MS. FAIRBANK: On the basis of Exhibits 27, 20 transpired. So for that reason, irrelevant, they're not
21 28, and 29, first off, we would object that these areall |21 proper evidence, and we're going to end up going down on
22 information and documents that are subsequent tothe |22 an entirely different path if thisis allowed in because
23 issuance of apermit in this particular case. It's not 23 I'm not going to have a choice but to put witnesses on
24 information that was before the Department of 24 the stand to address these issues. And | don't want to
25 Environmental Protection or available prior to issuance |25 waste this panel's time with irrelevant information
Page 14 Page 16
1 of the permit, and so therefore, there's ssimply no 1 because the appellants want to not focus on the merits or
2 relevance asto whether or not the issuance of a permit 2 lack thereof of their case, but engage in an improper
3 under the statutory and regulatory provisions guidingthe | 3 smear campaign against the operator of the dairy.
4 Department of Environmental Protection were appropriate | 4 MR. MARSHALL: Just to restate our origina
5 or proper. Whether or not there's a pattern and 5 position, we think that the conduct of this particular
6 practicesis utterly irrelevant to whether or not the 6 dairy operator is highly relevant to your review of
7 permit wasissued in accordance with the law. 7 whether or not the permit is adequate.
8  Secondarily, with respect to number 30, the 8 CHAIRMAN GANS: Okay. I'm going to sustain
9 Cadlifornia matter, that's completely irrelevant to this 9 the motion of the State on all four.
10 particular case and factors in this particular matter. 10 MR.MARSHALL: So 27 through 30 are out?
11 ThisisaNevada permit brought under Nevadalaw specific |11 CHAIRMAN GANS: That's correct.
12 tothe Nevadaissues, and so there'snorelevanceasto |12 MR. MARSHALL: | believeinaprior ruling,
13 -- and certainly, it would be beyond the purview of the |13 you ruled that Exhibit 31 and 32 are out, so now we're
14 Department of Environmental Protection to beinvolvedin |14 moving onto Exhibit 33 and 34. These are NDEP fact
15 what occursin another jurisdiction with regardsto 15 sheets regarding prior approvals of the Ponderosa Dairy
16 evaluating the application and whether it meets Nevada |16 and the Desert Hills Dairy. They were offered to show in
17 standards. And so that basis, we would assert that it's |17 those instances the depth to groundwater in those cases,
18 irrelevant and not admissible. 18 excuse me, and those situations were both lower than 80
19 CHAIRMAN GANS: Let me ask. | want to make 19 feet below the ponds, and it was offered to show the
20 surel'mclear onthis. The 27, 8 and 9, they were 20 difference between the relative close groundwater here
21 issued after their permit wasissued? Isthat what | 21 and other instances in the past where NDEP has not had to
22 heard you say? 22 addressthisissue.
23 MS. FAIRBANK: Yes. The permit wasissuedin 23 MS. FAIRBANK: And again, we would just
24 thisparticular casein March 2015. Exhibit Number 27 is |24 assert that these are documents pertaining to other
25 aletter dated May 8th, 2015. Number 28isanoticed |25 dairiesat different locationsin different parts of the
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1 State of Nevadathat are not germane or particular tothe | 1 testified. If you want to admit this declaration, it's
2 permit which is before the Commission and theissuanceof | 2 not proper, but | don't care.
3 the permit. 3 CHAIRMAN GANS: Well leave that onein. So
4  Theissue hereisasit pertainsto the 4 you're denied that motion. So 35isin.
5 gpecific facts and circumstances relating to the Smith 5 MR.MARSHALL: Thirty-fiveisin. Then|
6 Valley Dairy permit, and what happened with another 6 believe we addressed 36 and 37 was a prior agreement.
7 permit in another part of the state with different 7 Then we have Exhibits 38 and 39. These are the two that
8 factorsisnot germane to the issues for the State 8 were pending, | believe.
9 Department of Environmental Protection to take into 9  MS. KING: No, those are not admissible.
10 consideration when issuing this particular permit. And |10 CHAIRMAN GANS: No. Thirty-ninewasA, B and
11 on that basis, we would just assert that it'sirrelevant 11 C, if | remember correctly.
12 and not pertinent. 12 MR.MARSHALL: I'm sorry. Thirty-eight, |
13 MR. JOHNSTON: | join in that objection. 13 believe, wasruled inadmissible, but | believe 39 was the
14  MR.MARSHALL: | think we've stated why we 14 one that we were having pending.
15 believe these documentsto berelevant tothedepthto |15  MS. KING: Uh-huh.
16 groundwater issue. 16 MR.MARSHALL: And hadn't ruled on.
17 CHAIRMAN GANS: Okay. Again, I'mgoingtomy |17  MS. KING: Right.
18 compadres here. Do you see any relevance for youtothis |18 MR. MARSHALL: I'm sorry. So 38isout, and
19 issue? 19 39ispending.
20 COMMISSIONER TURNER: | don't see any 20 COMMISSIONER PORTA: And the status of 38?
21 relevance, personally. 21 CHAIRMAN GANS: Thirty-six isin.
22 COMMISSIONER PORTA: | agree. 22 COMMISSIONER TURNER: Thirty-six and 37 are
23 CHAIRMAN GANS: Okay. Sustained. 23 in.
24  MR.MARSHALL: So Exhibits 33 and 34 are out. 24  CHAIRMAN GANS: Yes.
25 Didwe-- 25  COMMISSIONER PORTA: Okay. Thank you.
Page 18 Page 20
1 CHAIRMAN GANS: Thirty-six is. 1 MR. MARSHALL: So we have Exhibit 39, which
2 MR.MARSHALL: Isnot? I think -- 2 are photographs of the storm runoff at Smith Valley
3 CHAIRMAN GANS: Thirty-six isin. 3 Dairy. | believe the testimony was that was in July of
4  COMMISSIONER TURNER: Thirty-six isin. 4 thisyear, and | think it's clear from the testimony that
5 CHAIRMAN GANS: Yes, 36isin. 5 those photographs show the runoff from adjacent
6 MR.MARSHALL: Excuseme. Sorry. | missed 6 properties. That'stherelevance. It goesdirectly to
7 oneexhibit. Thirty-five had not been addressed. That's | 7 whether or not their permit was adequately designed,
8 adeclaration of Marshall Todd. 8 excuse me, adequate facilities were adequately designed.
9 MS KING: That'sthe one | waslooking at. 9 MS. FAIRBANK: And we would object on the
10 MR.MARSHALL: | apologize. And the 10 basisthey're not relevant to the issuance of the permit.
11 declaration of Marshall Todd mirrors his testimony 11 These were photographs, the testimony is that these are
12 regarding his going to NDEP on three separate occasions |12 photographs of incidences and circumstances subsequent to
13 in 2014 and inquiring whether or not he could have access |13 the issuance of the permit in this particular case, and
14 to the public records, the file at that point, and him 14 sothisisinformation that was not before the NDEP, it
15 being denied access by NDEP and staff. So we offer that |15 was not available to them, and was not part of the record
16 onthat basis, Exhibit 35. 16 in considering, in making the determinations as to the
17 MS. FAIRBANK: And we would object on the 17 issuance of the permit. And so on that basis, we would
18 basisthat Mr. Todd was actually here to testify. He 18 just statethat it's not relevant and should not be
19 gavetestimony under oath which is the best evidence, and |19 relied upon.
20 soyou have the evidence beforeyou. A declarationis |20 MR. JOHNSTON: | have to disagree with the
21 simply an out-of-court statement, and with thefact that |21 State here. | don't have a problem with Exhibit 39. If
22 Mr. Todd was here and available to testify, there's no 22 we go forward, | may even have people testify asto what
23 relevance or need for the admittance of thisparticular |23 these pictures show, and it shows the adequate design of
24 document. 24 thedte, so | do not have an objection to Exhibit 39.
25  MR.JOHNSTON: | don't really care. He 25 CHAIRMAN GANS: Gentlemen?
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1 COMMISSIONER PORTA: | don't have a problem 1 grounds. And let'sremember, the burden is on appellant
2 with either of those that were admitted, and if and when | 2 to prove their case by a preponderance of the evidence.
3 they're appealed, they can question the peoplewhotook | 3 Theonly relevant testimony yesterday that
4 them at that time. 4 was provided by appellants was when Michele Reid sat up
5 COMMISSIONER TURNER: I think | share Tom's 5 inthe chair and was questioned, and the only relevant
6 opinion. 6 question came from Commissioner Porta. And he asked her,
7  CHAIRMAN GANS: Okay. I'm going to deny this 7 "MissReid, do you believe this permit was written under
8 one. Thirty-nineisin. 8 the-- was written in compliance with the law?' And
9 MR.MARSHALL: So Exhibit 39 isin, and | 9 Ms. Reid responded, "Yes."
10 believe40is-- 10  Andthen Mr. Marshall had the opportunity to
11 CHAIRMAN GANS: Yes. 11 question her further and never did. That isthe only
12 MR.MARSHALL: -- by stipulation? Okay. So 12 relevant evidence that was put forth in front of this
13 that addresses the outstanding evidentiary issuesfrom |13 Board or this Commission yesterday was that the permit
14 appellant'scase. Andif you would, now I'd like to 14 wasin fact issued in requirements with the law. So that
15 present argument on the State's, which | believeis 15 isaquestion I'd been wanting to ask Ms. Michele Reid,
16 joined by the intervener, motion to -- 16 but we needed to stay within then confines of the direct
17  CHAIRMAN GANS: John, can | hold you just a 17 that Mr. Marshall was questioning.
18 minute. Katie, was there anything else? 18  Now, today if you want us, we will put our
19 MS. ARMSTRONG: Yeah. 19 case on, and we will put Michele Reid on the stand, and
20 CHAIRMAN GANS: | waskind of trying to cut 20 shedrafted the permit, and we'll go through the permit
21 you off last night, obvioudly. 21 page by page, line by line and see where it meets the
22 MR.MARSHALL: | thought | was going to be 22 requirements of the law. Y esterday she aready testified
23 responding to the motion, but please. 23 it meets the requirements of the law. Appellants have
24  MR. JOHNSTON: WEell, | think we have an 24 failed intheir burden. They didn't bring anything forth
25 opportunity to argue the motion before you respond to the |25 that suggests that NDEP acted in an arbitrary or
Page 22 Page 24
1 motion. 1 capricious manner or abused its discretion.
2 MS ARMSTRONG: Yes. Thank you. So asyou 2 Sowewill -- and the record is clear from
3 remember, before we left last night, NDEP moved for, in | 3 Mr. Porta's questioning the permit was written under the
4 essence, summary judgment, or it could be termed before | 4 requirements and the guides of the law. So therefore, we
5 thisboard a directed finding, and | want to go through 5 ask for this Commission to rule in our favor and find a
6 why we are seeking for you to rule in that way. 6 directed finding in this matter. Thank you.
7 Pursuant to your regs under the SEC 445D.890, 7 MR. JOHNSTON: Mr. Chairman, Members of the
8 it requires an appeal to the SEC to be based on certain 8 Commission, | agree with the State from a procedural
9 factors. Andif you look at that, I'm just going to read 9 aspect that if the evidentiary record as it stands now
10 through those so we're clear on what the appeal isto be |10 does not enable you to make a finding that NDEP acted
11 based on. Thefinal decision wasin violation of any 11 arbitrarily and capriciously, then there is no need to go
12 constitutional or statutory provision. Thefinal 12 forward with additional witnesses and testimony, and that
13 decision was in excess of the statutory authority of the |13 you can make the decision now simply because it's the
14 Department. The final decision was made upon unlawful |14 appellant's burden.
15 procedure. The final decision was affected by other 15  But, you know, yesterday in opening
16 error of law. Thefinal decision was clearly erroneous |16 statement, | said the theory of the appellant'scaseis
17 inview of thereliable, probative and substantial 17 they start with the premise that large dairies and CAFO's
18 evidence on the whole record, or thefinal decisionwas |18 areinherently bad. They then go to the fact that other
19 arbitrary or capricious or characterized by an abuse of |19 dairies have had and resulted in environmental problems.
20 discretion. 20 Therefore, NDEP must have erred in issuing this permit
21 Now, through this process, we've derived from 21 for thisdairy in Smith Valley. Andif you recall during
22 appellant’'s pleadings that what they're allegingisNDEP |22 my opening statement, | said you can't connect the dots
23 acted in an arbitrary and capricious manner or otherwise |23 inthe manner that the appellants are trying to connect
24 abused itsdiscretion. Throughout this process, 24 them.
25 appellants have never aluded to any of the other 25  Somy question is, have they done anything
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1 since opening statements yesterday through the testimony | 1 may not have alowed that. Well, that's her opinion as
2 of MissMartin or any other witness or any other document | 2 to what she might have done, but it doesn't show an abuse
3 to connect those dots, and the answer to that questionis | 3 of discretion. What it showsisthere is a discretionary
4 no. Havethey come forward with any evidenceto show | 4 realminissuing these permits. And the questionis, did
5 that NDEP acted arbitrarily and capriciously? Andthe | 5 the State go outside of that. And you can't say the
6 answer to that question isno. So there's no basisto 6 State of Nevada violated its duty because an expert
7 continue down an evidentiary hearing with additional 7 that's against CAFO's might have done things alittle bit
8 witnesses. 8 differently. That doesn't show an abuse of discretion.
9  Now, there's been assertions that well, the 9  What we heard about, to the extent we heard
10 profit motive of a dairyman wants them to cut corners. |10 anything that got close to the actual issues on this
11 Waell, | reject that assertion. There's no evidence of 11 appeal, was groundwater level and the depths of these
12 that. And to the extent profit motiveisin any way 12 ponds. But they couldn't tie the groundwater
13 relevant, profit motives make sure you comply with the |13 measurements that they referred to. They cherry-picked
14 regulatory standards so that you have along-term return |14 them; never tied it to the actual location of the ponds.
15 on amulti-million dollar capital investment. Youdon't |15 They never addressed that the standard talks about
16 doitin amanner that's going to create problems sothat |16 separation from the ponds to the groundwater level and
17 you're shut down ayear from now, five yearsfrom now, or |17 additional measures such as synthetic liners. They never
18 seven years from now. 18 tied it together how any standard was violated.
19 | also regject the assertion that the people 19  Sowhat Miss Marshall did, or Miss Martin
20 responsiblefor protecting the waters of this state would |20 did, she goes further and says, "Well, | think there's
21 issue apermit that will inevitably result in the 21 going to be operational issues at the dairy. There might
22 contamination of the groundwater of this state. But more |22 be solidsin the ponds. If groundwater approaches or
23 importantly, whether | reject that assertion or not, 23 risesto the line of the pond, that might be" -- that's
24 that's not that important. 1'm just an attorney 24 an operational issue that someone is then going to then
25 representing one person. The law rejectsthat assertion. |25 haveto addressif it occurs, if it does occur, whether
Page 26 Page 28
1 Thelaw effectively buildsin a presumption that what 1 it presents a problem, and something is going to have to
2 NDEP did was lawful, within its authority, and proper. 2 occur then, and NDEP isin power to do something then.
3 It'sthe burden on the appellant to come 3 Andit'swild speculation that these things
4 forward with evidence to show that they somehow went | 4 are going to occur because Miss Martin is not qualified
5 outside the regulatory framework, that they didn't have | 5 to opine on the operations of adairy. She's never
6 evidence to support their issuance of the decision. 6 designed one. She's never helped them apply for a CAFO
7 Whereisthat evidence? It does not exist in this 7 permit for adairy. She's never enforced a CAFO permit.
8 evidentiary record after the appellants had rested on 8 Shewent far beyond her experience. And what is her CAFO
9 their case-in-chief. In fact, when you look at the 9 experience? It'slooking at applications and permits
10 evidentiary record asit stands now, because we have all |10 after they are and being a Monday morning quarterback and
11 of NDEP's exhibitsin the record by stipulation, wealso |11 saying, "Thisiswhat | would have done differently."
12 have al of the Smith Valley Dairy's exhibitsin the 12 And that's not sufficient to show that NDEP acted outside
13 record with the explanation of those exhibitsin the 13 of its scope of authority or erred in any manner in
14 record by stipulation, it refutes the entire theory of 14 issuing this permit that allows for surface application
15 their case. 15 of certain discharge waters for -- on the ag fields and
16  Ms. Martin -- and I'm not going to even get 16 dischargein the event of a 25-year storm. That'sall it
17 into whether or not you should give any credit or weight |17 does.
18 to the testimony because of issues of bias and that. 18  And NDEP had to issue this permit if the
19 What did Miss Martin testify to? Did she testify or 19 regulatory requirements were met. They couldn't smply
20 opinethat the design of thisdairy did not meet 20 say no because of some philosophical objection to large
21 engineering standards? No. Did she opine that this 21 agriculture. That'snot what it was. And that's the
22 permit, asit was written and issued, violated Nevadalaw |22 objection that the appellants have. They simply don't
23 or didn't address the things that need to be? No. Her 23 likethe site of thisdairy, and they're trying to come
24 entire testimony was based upon well, | would have 24 into this panel and convince you that the siteis
25 written it differently, or | would have added this, or | 25 improper, but they try to do that in a manner and they
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1 can't do it under the standard where they show NDEP. 1 paginated. It's sheet B-1, which isthe preconditioned
2 For that reason, given the evidentiary 2 -- there'sanumber of pull-out sheets. | believeit's
3 standard and the evidentiary record asit existswiththe | 3 thefirst one. No, the second one. Third one. Excuse
4 dtipulated exhibits, in particular the appellant’s 4 me, but it's sheet B-1. It shows the pre-conditioned
5 exhibitsthat have been stipulated and address all of the | 5 contours. Okay?
6 issues Miss Martin and SOS hasraised in this case to 6  Sowhat this shows, you know, and we've
7 show why they're mistaken, the groundwater issues, the | 7 aready had testimony that the contours or that the dairy
8 ability of the ponds. And ironically, | think if | 8 isdoping down towards the north, and thisis oriented
9 understood Miss Martin'stestimony, it'samost asthough | 9 north/south. And you can see that the contours are
10 | guessthe ponds can handle too much water, that they |10 coming, particularly on the eastern side. On the
11 have agreater capacity than just the operation of the 11 northern side, you can see where the ponds are going to
12 dairy itself. Why isthat? Because they went aboveand |12 belocated. Up on the north side, you can see the angle
13 beyond the minimum required standards to meet the 13 of the contours going directly towards where the ponds
14 regulatory requirements of thisdairy at that site. 14 were to be put from both from all along the eastern side,
15  For al of these reasons, since there's no 15 and also, you can see that there's essentially a drainage
16 evidence upon which you could find that NDEP acted |16 that comes down from the east and swings through the
17 arbitrarily and capriciously, there'sno need to proceed |17 north right through the area where the ponds are going to
18 with additional testimony. Now, we're happy to do that, |18 belocated. So that'sthefirst kind of context.
19 but I don't want to utilize the staff's time, your time, 19  The second, if you'll open two pages later,
20 and the resources of the State to go on and smply 20 it'satopographical survey. And thisisan as-built
21 confirm viatestimony what's already confirmed inthe |21 survey, and you can see that there has been significant
22 evidentiary record that's been stipulated into evidence |22 manipulation of the geography, but till, thereisa
23 and the documents before you. Thank you. 23 runoff from the right-hand eastern side towards the
24 MR.MARSHALL: Okay. | think about the only 24 ponds. In fact, and the other thing I'd like you to
25 thing that | might agree with the statements of counsel |25 noticeisthere is monitoring well oneis located right
Page 30 Page 32
1 for NDEP and for the intervener isthat your job, if we 1 here, and that's identified as -- my eyes cannot read
2 have not presented evidence that at this point meetsour | 2 thislittletype, but it seemsto be in about the same
3 burden, then you should either dismiss the appeal or 3 condition as that little dot and circle, and then there's
4 continueon. Soit really isthe question for us now to 4 amonitoring well on the left-hand side where monitoring
5 demonstrate to you why the permit either violates the 5 well threeis, and then monitoring well two ison the
6 law, isarbitrary and capricious. 6 north side.
7 Now, that's not done through one person's 7 And then let's open, move to it's about ten
8 testimony or one exhibit. It isdone through the pulling | 8 pagesdown. It'sthe second pullout. It's Smith Valley
9 together of al of that information. So what | ask you 9 Dairy site plan, and it looks like this. And what this
10 todoiskind of suspend reliance on any one particular |10 exhibit showsisthe drainage pattern. And if you look
11 piece of evidence because what I'm about to do now istry |11 along the east side, you can see that the drainage from
12 to present you, roll together everything that we haveand |12 the east side goes directly towards the ponds. And then
13 to show you why relating directly to, | think, the 13 the next two pages later, we have an as-built site plan
14 Chairman's opening statement that this particular dairy |14 for the ponds. And there's a couple of things1'd like
15 facility is not properly designed, constructed, or 15 to draw your attention to here that you can get afeel
16 maintained in order to meet the statutory criteria. 16 for the depth of the ponds by looking at the contour
17 And really, this comes from a combination of 17 elevations. You find the weir on the north pond. Right
18 attack from underground and attack from overground, and |18 to the right are elevations, and the top of the pond is
19 those are the two issues that | first want to focus on, 19 at 4660, and then there's a one-foot contour, and it
20 which are groundwater invasion from underneath and run-on |20 drops down about ten feet to the bottom of the pond. And
21 that was not calculated from storm water. Now, let's 21 if you look down, just follow down to the south pond,
22 first do alittle stage setting, and I'm going to rely 22 that demonstrates that the ponds are approximately ten
23 primarily on exhibits that arein the intervener's 23 feet, give or take, below ground level.
24 binder. Soif you would, I'd ask you to please turn to 24 Inaddition, you'll notice on the weir, which
25 it'sabout -- it's Exhibit 1, but they're not internally 25 isthe overflow, it actually cuts down into the berm, and
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1 thetow isactually at an elevation that looks to be one 1 of plans.
2 or two feet below the level. 2 Sothefirst issue that | want to addressis
3 CHAIRMAN GANS: Areyou looking at thiswhere | 3 depth to groundwater. And as Ms. Martin testified, the
4 it saysrip wrap? 4 issuethat's here that's a so inherent in both the NRCS
5 MR.MARSHALL: Yes. It'sentitled, 5 guidance and in NDEP's own consideration is you want a
6 "Emergency Spill Gate." Excuse me. 6 separation. Infact, separation isrequired, as
7  CHAIRMAN GANS: Okay. | got it. 7 Mr. Kaminski testified, between groundwater and the liner
8 MR.MARSHALL: Now, if you look at the next 8 for anumber of reasons, for integrity of the pond and
9 page, what this page indicates is the operational -- the 9 also to ensure that for integrity of the membrane so
10 operation of these two ponds, and essentially, the 10 thereisnot any uplift, etcetera.
11 distribution of the layering of the pond. Thisis-- its 11 Now, Mr. Kaminski testified that the only
12 actually weirs, but the operations show that there'sa 12 evidence that they considered in the termination of
13 couple different uses, as we know from these ponds. One |13 separation of groundwater was the geotech report, Exhibit
14 isthe working volume, which is denoted here, whichiis |14 11-A. Remember that? And Exhibit 11-A was interesting
15 the bottom layer of these ponds, and that's the waste 15 for anumber of reasons. One, it had depth to
16 generated from the dairy itself, the wash water, al of 16 groundwater measured at the seasonal -- in the exact
17 thethingsthat Ms. Martin testified to as how the dairy |17 opposite season from what Ms. Martin read into the record
18 -- how CAFO's operate. 18 as high groundwater found by NRCSin Lyon County, which
19  If youlook at the north berm cross-section, 19 isJanuary, December-January. This, in fact, was
20 you will seethat there's a couple different layerson 20 measured at the end of June. So you have -- you don't
21 top. You have the working volume, and then what you have |21 have quite a seasonal high groundwater in the record.
22 islook off to your right. There'sthe 24-year, 24-hour |22 You just don't. It'snot there.
23 storm runoff volume, which is denoted as three feet. 23 Now, why isthat important? Because water
24  MS. ARMSTRONG: And if | may at this point, 24 tables go up and down per season as indicated by NRCS.
25 I'd liketo object to the line of Mr. Marshall's 25 Secondly, those water levels were taken during a time of
Page 34 Page 36
1 testimony here. Thisisamotion for adirected finding. | 1 drought, so you have depressed --
2 He's not offering anything about how he has met his 2 MR.JOHNSTON: Objection. There'sno
3 burden or failed to do so. He's offering engineering 3 evidencein the record that you have depressed
4 testimony that was not offered in his case-in-chief. He | 4 groundwater level. Thiswas the objection | made
5 hasfinished his case-in-chief. He did not question 5 yesterday. Thisis Mr. Marshall testifying.
6 Michele Reid to any extent. He did not call any 6 MR.MARSHALL: I believe he's made his
7 engineersin his case-in-chief, which he had the 7 objection. Rather than testify --
8 opportunity to do, and he didn't. We're talking about a 8 MR.JOHNSTON: Mr. Chairman, may | finish?
9 motion for directed finding here, and heisnot offering | 9 CHAIRMAN GANS: It was sustained, as |
10 anything to rebut that. 10 recall. That objection was made yesterday.
11 MR.MARSHALL: Soyes, | am, if | will be 11 MR.MARSHALL: Well, and if you -- no, but |
12 alowed to do so. 12 believe | came back, and I'm about to go to the testimony
13 CHAIRMAN GANS: You will get there? 13 of Frank Ely, that he testified directly to the drop in
14 MR.MARSHALL: Yes. 14 groundwater as aresult of the last four or five years of
15 CHAIRMAN GANS: Okay. 15 drought. And there's no objection that, in fact |
16 MR.MARSHALL: Just setting the ground asto 16 believeit was stipulated, that there has been drought.
17 why -- 17 So we're not -- I'm not trying to testify asto what the
18  CHAIRMAN GANS: Denied. Go ahead. 18 -- where the groundwater would be if the there was not
19 MR.MARSHALL: Okay. So that'sthe storage 19 drought. All I'm saying isthat report was prepared and
20 volume that was calculated, astestified by Ms. Martin, |20 measured at atime of drought, and we have testimony
21 at 140 acresfor the dairy that the work, excuse me, on |21 from --
22 the north pond, the 24-year, 24-hour storm runoff volume. |22 CHAIRMAN GANS: Which may beirrelevant, is
23 Okay? So those are the key stage setting as to what the |23 what we're saying. That's what I've heard him, Brad say.
24 evidence actually was, | believe, to some extent before |24  MR. JOHNSTON: I'm saying he has, you know,
25 NDEP, but of course we're dealing with as-builtsinstead |25 thisisthe problem with the appellant's entire case.
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1 They don't present the evidenceto reach the conclusions | 1= MR. MARSHALL: That'swhat I'm trying to do
2 they want you to reach. They just want to throw out a 2 with this argument.
3 number here and throw out a number there, and say 3 CHAIRMAN GANS: Okay.
4 therefore. And that's not the way evidentiary standards | 4 MR. MARSHALL: And it is not necessary that |
5 work. And yesterday, we addressed this very precise 5 have awitness do that aslong as the evidenceis before
6 issue. There'salot of people who would dispute that 6 you. And here, we not only have what we haveis
7 the groundwater level is actually going down during this | 7 evidence, but honestly, we have, for NDEP's sake, alack
8 time of drought. And we've seen that argument madein | 8 of evidenceto conclude reasonably, rationally, that
9 Smith Valley, in Mason Valley, in -- 9 there's going to be separation of depth to groundwater.
10 MR.MARSHALL: Okay. That isevidence -- 10 Solet'sgo onto our second major point,
11 THE COURT REPORTER: One at atime, please. 11 which isthe sizing of the ponds. Now, why isthis
12 MR.JOHNSTON: Mr. Chairman, I'd ask 12 important? Thisissue goes directly to the issue
13 Mr. Marshal to let mefinish. | don't interrupt him. 13 regarding isthe system designed to contain a 24-year,
14 MR.MARSHALL: Yes, you do. 14 excuse me, a 25-year, 24-hour storm event? And the
15 CHAIRMAN GANS: That's enough. That's 15 anaysis, astestified by Ms. Martin and shown on Exhibit
16 enough. John, | appreciate if you just go forward. 16 24, NDEP's Exhibit 24, that the calculation for
17 Let'snot get as run down on this one or stopped on this |17 groundwater, that layer that was shown in the ponds was
18 one. 18 based on 140 acres of the dairy only. And the report by
19 MR.MARSHALL: Okay. Somy only point isthe 19 AGPRO stated that runon was not going to be an issue.
20 LUMOS report, the only evidence of depth to groundwater |20  Now, if you go back to their own exhibits and
21 wastaken after or during drought. 21 look at both the drainage patterns that we've looked at,
22 Now, so what do we have? What measurements 22 the precontours and the postcontours, and you'll notice
23 do we have? We have measurements of a 10 to 15 -- 23 that the contours do not extend off the page, off the
24 excuse me, | believeit's 14 to 15, and Mr. Kaminski 24 property boundary. They end right on the property
25 testified asto, in hisopinion, he would use 15 as the 25 boundary. So the question that we have for NDEP is how
Page 38 Page 40
1 depth to groundwater taken at that time. And Ms. Martin | 1 did they conclude, how could they reasonably, rationally
2 testified and read from admitted Exhibit 37 that we have | 2 rely on acalculation of the volume that those ponds were
3 depth to groundwater now of 12, excuse me, 6.7 feet on | 3 going to receive on 140 acres only when it's clear that
4 watering well two, we have depth to groundwater ten feet | 4 that isan arbitrary determination not premised on the
5 on monitoring well one, and we have depth to groundwater | 5 actual facts of water running off from off site onto the
6 of 4.5 feet on monitoring well five, and that wasin 6 dairy property. Their own exhibits show the path of
7 March of thisyear. 7 water.
8  Sowhat evidence then -- and all this goesto 8  Water, we can't, you know, water is going to
9 show you why it was arbitrary to issue the permit onthis | 9 gowhereit goes, right? And it's clear that there's
10 record because in order to meet the standard that they |10 going to be, and as we've testified, both Ms. Matuso
11 have asto whether or not you've got four feet of 11 (pho.) and the photograph, that there's water flowing
12 clearance, depth to groundwater, you need to know one, |12 onto the property from offsite from arecent cloudburst.
13 what is our seasona high groundwater, and two, isthere |13 So that conclusion that the ponds are adequately sized
14 going to be any fluctuations as aresult of conditionsof |14 based on a 140-acre mottling is arbitrary. So that's the
15 non-drought. And there's no evidenceintherecordin |15 attack from the top. We've talked about the attack from
16 which to base an opinion on or base a conclusion that you |16 the bottom.
17 have accurately disclosed depth to groundwater for this |17 Fundamentally, we believe that the NDEP was
18 critical issue, which isthe integrity of the pond from 18 arbitrary and capricious, i.e., it didn't have the
19 underneath. That's arbitrary to conclude that you have |19 information necessary to render the conclusion that these
20 14 or four feet of clearance under these conditionswith |20 ponds were designed or could be maintained and
21 only this evidence at the time the permit was i ssued. 21 constructed in away that would hold back the 25-year,
22 CHAIRMAN GANS: Well, you've, in my mind, 22 24-hour storm. There's additional evidence that we don't
23 connected a dot. 23 -- haven't even mentioned yet that Ms. Martin testified
24  MR.MARSHALL: Right. 24 to that because you've got runoff coming into the pond,
25 CHAIRMAN GANS: Iswhat you've done. 25 you're going to have sediment. Because you don't have
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1 the ability to totally separate solids, you're going to 1 confused.
2 have solidsin the ponds. And there's no effective way 2  MR.MARSHALL: Okay. Let meseeif | can
3 on these plansto clean out, she testified, the 3 clear that up. Their objection isthat thisis aclosed
4 aggregation of sediments, etcetera, in the ponds that 4 system, and therefore, by law, it is not waters of the
5 actually reduce the volume of the ponds over time. Soas | 5 United States. |I'm saying that point isirrelevant, the
6 acombination of those factors, that's why we believe 6 determination of waters of the United States. That isa
7 NDEP's conclusion to issue this permit based on the 7 legal issue asto whether or not a closed system, by that
8 construction, the design, and quite honestly, the 8 definition, means that thisis not waters of the United
9 operation, will fail. Itisnot arational conclusion to 9 States. Anditisclear that by case law, so thisisa
10 say, asyou asked at the beginning of this hearing 10 legal argument, by case law, that whether or notitisa
11 whether or not this permit will -- is properly designed, |11 closed system is quite honestly, that's --
12 operated, and maintained. 12 CHAIRMAN GANS: Okay. Now --
13 I'dliketo now go on to why, in addition, 13  MR.MARSHALL: Thatis--
14 this permit wasissued in violation of law. And this 14  CHAIRMAN GANS: Let met just --
15 realy getsto the Clean Water Act, NPDS permit 15 MR.MARSHALL: You can't use that to say that
16 requirement. Soitis, | think, pretty clear that the 16 it'sa--
17 parties positions are set. They say there'sno 17 CHAIRMAN GANS: I'm hearing you say that.
18 discharge to waters of the United States. We say it 18  MR.MARSHALL: Yes.
19 hasn't been shown that theresnot goingto be. Infact, |19 CHAIRMAN GANS: That's your opinion, okay,
20 we can demonstrate that there will be adischarge. But | |20 but | haven't heard the other side of the story on this,
21 want to talk about two things. 21 and that's what bothers me. | mean, | need to know, from
22 Now, first, thisrelates to the pond 22 both sides, what we're talking about when we say water of
23 discharge. So asyou saw, you have aweir, excuse me, an |23 the U.S. and water of the state in a closed system.
24 emergency spillway, that goesdirectly, and | think as |24 Well, I'm only hearing your side. And I'm not saying
25 admitted by the partiesin the brief, the path of that 25 you're wrong.
Page 42 Page 44
1 spillway goesto Artesia Lake and to the state wildlife 1 MR.MARSHALL: | know. Thisis something
2 management area. So you've got a system that's not 2 that if they want to rebut on, they certainly have the
3 designed to maintain the amount of water that they're 3 opportunity to.
4 going to haveto deal with. And soyouregoingtohave | 4 MS. ARMSTRONG: | object. Thiswas never
5 discharges. And the reason why the State maintainsthat | 5 presented in his case-in-chief. Thereis nothing to
6 they do not need an NDPS permit isthat thisisaclosed | 6 rebut. It was never presented.
7 system. There'sno outflow. If you remember in the 7 CHAIRMAN GANS: And that's my point. |
8 briefs, there was a back-and-forth about Walker, the 8 listened for it. | have to sustain that objection, John,
9 Walker River system, how it's closed, it's a desert 9 because | waswaiting for it. It never happened.
10 terminal lake essentially, and the question becomesor |10 MS. ARMSTRONG: And any further argument as
11 the State assertsthat that isnot. Becauseitisa 11 to thisthat goes towards testimony that has not been
12 closed system, is not awaters of the United States. | 12 provided by the witnesses, thisisin essence kind of a
13 think we, in our briefs show you, demonstrate to you that |13 closing argument that he's presenting here. We're
14 that -- 14 talking about whether or not he has met his burden. He's
15 MS. ARMSTRONG: I'd like to make an 15 presenting new evidence, so | just would like to have the
16 objection. This evidence was never provided through |16 Commission --
17 testimony whether thiswas awater of United Statesor |17 CHAIRMAN GANS: Gentlemen?
18 not. Mr. Marshall had the opportunity to questionthe |18 COMMISSIONER PORTA: Mr. Chairman, | think to
19 witnesses asto this, and it was never presented under 19 thisissue, what's missing hereisthe Corps of Engineers
20 oath. Thisis not evidence before this Court. 20 jurisdictional determination of awater of the U.S., and
21 CHAIRMAN GANS: John, | was confused by that. |21 that was hot presented here.
22 | haveto agree with Katie. | waswaiting for youtoget 22 CHAIRMAN GANS: Exactly.
23 into the waters of the state and waters of the United 23 COMMISSIONER PORTA: So without that
24 States, and | didn't hear it because | read it in your 24 information, we don't know if itisor isn't.
25 brief. So | have to agree with what she's saying. I'm 25 CHAIRMAN GANS: John, you'retalking to a
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1 panel that has had to deal with thisissue for years. | 1 individual, apublic individual, asked to see thefile
2 seethat -- Tom isan expert in this area, and so that's 2 for the records, and she said no, that either the permit
3 why | waswaiting yesterday for this because | knew Tom | 3 was till in draft and therefore, they couldn't view the
4 was ready to ask some questions, and it never occurred. | 4 file.
5 So | have to agree and sustain your objection. 5  Now, al of thoserecordsin thefile, and we
6 MR.MARSHALL: I'm not trying to play loose 6 have them here, are records that were submitted by the
7 here. | wasjust addressing the objection that was 7 applicant or created by NDEP. They'rein afile, and |
8 stated in the briefs which | believe the purpose of those | 8 will argue as a matter of law -- | don't need testimony
9 briefsisto focus the issues for you, and the opposition 9 on this point -- that those are public records. They
10 to the characterization of these as waters of the United |10 meet the definition of public records, and there was a
11 Stateswas based on what | believe to be argument that |11 legal obligation to alow the public to see them.
12 thiswasaclosed system, and that's the reason why they |12 Now, you'll see that when eventually that
13 essentially used -- define this as part of the Walker 13 they were released, and so | think the main argument from
14 River Basin system. So | respect your order, and | will |14 that was presented and questioned, | think extensively by
15 move on. 15 the NDEP attorney hereiswell, so what. Right? You had
16 CHAIRMAN GANS: Okay. 16 access. There's a public comment period and, you know,
17 MR.MARSHALL: Now, our last point isthis 17 if therewas aviolation, we cured it. But | think the
18 kind of double whammy of public process, we believeisa |18 timing of thisis particularly important because what
19 public process violation. And, you know, | think the 19 happened was at the same time as the public was denied
20 evidenceisthere's no dispute of evidence here. During |20 access to these public records, the dairy was being
21 thetime period during which the permit was or the 21 constructed. And at the time the permit was issued, the
22 application was submitted and up to a point that was 22 dairy had been essentially built.
23 testified, | think, close or relatively, | think the 23 MS. ARMSTRONG: I'm going to object to this
24 testimony was about the time of the opening of the public |24 line of testimony. Its unfortunate here that
25 comment period or shortly before, documents were not -- |25 Mr. Marshall is being able to connect the dots that he
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1 public documents were withheld from the applicants, and | 1 wasn't able to connect through his testimony that he
2 that'saviolation of the open meeting law. And quite 2 dlicited yesterday. Thisisnot apart in the hearing
3 honestly, it'saviolation of public trust. 3 where Mr. Marshall gets to connect the dots for
4 MS. ARMSTRONG: And | object. None of that 4 everybody's light bulbs to go off. Thiswas not elicited
5 was brought before violations of public records law. 5 yesterday in testimony, and | think we need to shut this
6 Thiswas not testimony that was presented. All that was | 6 down and get back to what the real issue hereis, whether
7 presented was that the public had the documents prior to | 7 he met his burden or not. And clearly, he didn't because
8 the public comment period closing. | think heneedsto | 8 he'shaving to sit here and connect the dots. | ask the
9 bereinstructed to that. 9 Commission to consider that.
10 CHAIRMAN GANS: And, John, | think | want to 10 CHAIRMAN GANS: Gentlemen?
11 just make my comment so you can addressthisfrommy |11 MR. MARSHALL: May | respond?
12 perspective now. That was adot that wasn't connected |12 CHAIRMAN GANS: No, not yet. | want you to
13 for meyesterday. You did explain to uswhat occurred. |13 consider what the State has said.
14 MR.MARSHALL: Yeah. 14 COMMISSIONER TURNER: Do you want to go
15  CHAIRMAN GANS: And how there seemsto be 15 first?
16 some gaps or, you know, certainly some, | would say, 16 COMMISSIONER PORTA: Sure. | mean, | would
17 disconnect. But | never got that it was against thelaw |17 tend to agree. These dots should have been connected
18 or they didn't do something they were supposed to do. | |18 yesterday when he presented his case. And the fact that
19 didn't get that dot connected. 19 it's being brought together now with issues that the
20 MR.MARSHALL: Okay. 20 Division didn't have information on at the time they
21 CHAIRMAN GANS: | agree with her. 21 issued the permit, | have problems with that. 1'm not
22 MR.MARSHALL: Right. So the testimony is 22 comfortable with this presentation by Mr. Marshall here
23 they asked to see thefile, and both Marshall Todd and, |23 at thistime.
24 you know, said that he asked and was denied. Andthenif |24 CHAIRMAN GANS: Mark?
25 you remember the testimony by Ms. Reid was that another |25 COMMISSIONER TURNER: | fedl that the
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1 framework for developing this argument should havetaken | 1 point | was going to be making about public process. So
2 place in sequence, and the time for that was during 2 if you would allow meto wrap up, | will befinished in
3 yesterday's portion of the meeting. So | agree with 3 about two minutes.
4 Mr. Portathat thisis not appropriate at thistime. 4  CHAIRMAN GANS: Okay. I'll allow you to wrap
5 CHAIRMAN GANS: And | dotoo, andso | 5 up.
6 sustain your objection. John, you've got to get on 6 MR.MARSHALL: And s, at the same time that
7 point. 7 the plaintiff, excuse me, the intervenors -- let's see if
8 MR.MARSHALL: Well, | am, quite honestly, a 8 | can get thisright -- the public was trying to gain
9 bit stunned because what essentially the motion that's 9 information about the project, the project was being
10 before you isamotion that saysthe evidencethat was |10 built. So at the end of the period, and that's based on
11 presented to you does not add up to either aviolation of |11 evidence.
12 law. Sowhat that is, as she defined it, is either a 12 Sonow let'stalk about what's the legal
13 motion for summary judgment or adirected verdict, and so |13 impact of that. During the public comment period in
14 what happensisisthe attorney and, you know, I've 14 effect, thisis our legal argument, there was no
15 argued multiple motions for summary judgment based ona |15 effective public comment because the project had been
16 record regarding an agency decision. And what the 16 built, and quite honestly, the dye was cast. And you can
17 attorney doesisyou go through the record and assemble |17 seethat in exhibit, | believeit's-- Thisisthe
18 and argue why it is that the evidence that was presented, |18 response to comments, which is 24.
19 it'snot argument that we're presenting. It's evidence. 19  MS. PLATT: Twenty.
20 It'snot our obligation to present argument during our 20 MR.MARSHALL: Twenty. The Notice of
21 case-in-chief. In fact, we're limited to presenting 21 Decision. Yes. Excuse me. Exhibit 20.
22 evidence. 22 MS. ARMSTRONG: Excuse me. I'm going to
23 Then, after al of the evidenceisin, we 23 object again. Appellants have failed to meet their
24 then have argument, and the purpose of the argument isto |24 burden here, and now he's again connecting the dots
25 connect those dots. So they, the State, has put forth 25 through evidence, and I'm just objecting to this line of
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1 that -- and if you sustain their objection, | have 1 testimony by Mr. Marshall. He hasfailed to meet his
2 nothing further to say because my job at thispoint in 2 burden, and now he's presenting it in this manner. He's
3 thishearing isto say here'swhy the evidencewevemet | 3 using evidence that is not within -- as Brad said,
4 our burden. Okay? 4 Mr. Johnston said, he's not using the evidence that has
5 MR. JOHNSTON: Mr. Chairman, if | may respond 5 been admitted and going outside of the scope of the
6 tothat because here's the problem. When you'regivinga | 6 testimony that was given yesterday. So we just need to
7 closing argument or responding to amotion such asthe | 7 object on thiswhole line of testimony.
8 onemade here, and | don't careif it'sin front of this 8 CHAIRMAN GANS: John, | tend to agree with
9 Commission or you'rein front of ajudgein atrial. 9 counsel, but I'm going to let you complete it because you
10 When you make aclosing argument to ajury, youare |10 said you were completed amost.
11 referring back to the evidence that was presented during |11 MR. MARSHALL: My last point was that Exhibit
12 your case during thetrial, during the hearing. Andyou |12 20, which was admitted into evidence yesterday,
13 say, "Here'sthe evidence on this point. Here'sthe 13 demonstrates -- and I'm going to argue why that supports
14 evidence onthispoint. Therefore." 14 our position that the cursory nature of that document
15  What you have is Mr. Marshall effectively 15 shows that the public comment here was not, you know,
16 testifying asto what he thinks the evidence is rather 16 quite honestly, we fedl thiswas arationalization of a
17 than what the actual evidence that was presented inthe |17 situation that was already constructed rather than an
18 case, and there'safineline distinction for that. So 18 open debate about the pros and cons of whether or not to
19 to hold him to that proper standard is not in any way 19 issue the permit based on this. And that sums up the
20 impacting his ability to make hisargument. Hewantsto |20 presentation that shows why the decision issued was
21 go beyond that and argue as though he'stestifying asto |21 arbitrary, capricious because of design, operation and
22 what the evidence is and assert his own theoriesthat are |22 maintenance, why there was aviolation of law. We argue,
23 not supported by the evidentiary record. 23 of course, the Clean Water Act, and we believe apublic
24 CHAIRMAN GANS: John, what else do you have? |24 process violation.
25  MR.MARSHALL: That, in fact, was my last 25 MS. ARMSTRONG: So now we're back again to
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1 the appellant hasn't proven that the permit was issued 1 anything.
2 other than in compliance with the law. He hashis 2 They have not proved their case here, and the
3 witnesses up there looking at the permit. There was 3 burdenisonthem. And, as Mr. Johnson indicated, we're
4 never any evidence that they presented that the permit 4 happy to proceed. We're happy to go through the permit
5 waswritten not in compliance with thelaw. Thereisa | 5 lineby line and tell you why it meets or exceeds state
6 disagreement asto the size of the ponds, that he never 6 or federal guidelines. But at this point, the burden has
7 proved that the size of the ponds are inadequate to 7 not been met, and we ask that you agree and find for NDEP
8 contain the 25-year, 24-hour storm event. They just 8 inthis matter. Thank you.
9 disagree, disagreement and best professional judgment. | 9 MR. JOHNSTON: Thank you, Mr. Chairman,
10  Thewaters of the state issue was never 10 Members of the Commission. The argument at the end was
11 presented. I'm not going to bring that up right now. It |11 thiswas arationalization of NDEP of something that was
12 was never presented. That is not an issue before the 12 aready constructed. That's a nice argument, but where
13 Commission. They never even went there with the 13 isthe evidence from awitness, an e-mail, a document,
14 testimony. 14 anything to suggest that they were forced to issue this
15  Now, in regardsto the public records, all 15 permit because of the sequence of events. So again, you
16 that was established -- there was never talk about a 16 have an argument made by Mr. Marshall, but there's no
17 public records violation or violation of the public 17 evidencein the record to support it.
18 recordslaw. The only thing that was established through |18  With respect to the size of the ponds, it's
19 testimony was that the public received the documents |19 stipulated into evidence, and Mr. Marshall was referring
20 prior to the closing of the public comment period. 20 to it asthe cross-section of the ponds as-built. They
21 That'sall that was established yesterday. Y ou think 21 showed the water level in the event of the 25-year,
22 back from the testimony from the residents, and | believe |22 24-hour storm event, and they show that these ponds are
23 Ms. Martin testified to that. There'sno other evidence |23 capable of handling that. There's the assertion that
24 herebeforeyou. They have failed to meet their burden. |24 well, they didn't take into account runon. Well, they
25 And, you know, in a process, they rested. Wedon't even |25 did take into account runon, and there's this assertion
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1 haveto put on acase. 1 that well, the water flows towards the ponds. That's
2 Sothisisall you would have before you: 2 whereit's supposed to go so that you capture any water
3 All of NDEP's exhibits, the exhibits that were admitted, | 3 that's contaminated. And these ponds and the diagrams,
4 thelimited amount of exhibits that were admitted by 4 engineered drawings show that they can contain the amount
5 appellants that we argued over, and the testimony that 5 of water that is required to be contained. And
6 you heard yesterday. There's nothing. They did not 6 Ms. Martin never challenged the actual engineered drawing
7 provide anything. Yes, thereis disagreement asto the 7 of these ponds that show that even though she would have
8 engineering and the best professional judgment. Okay. | 8 had the opportunity to do that.
9 But we did hear the permit was written within the 9 Inaddition, what's also been stipulated into
10 requirements and within the confines of the law. 10 evidence as part of the intervener's exhibits, is
11 He had the opportunity to ask Ms. Reid about 11 precisely addressing this groundwater issue on the depth
12 that permit. He had the opportunity with his own expert |12 of the groundwater. It says-- and thisisjust to
13 on the stand to talk about the requirements of thelaw. |13 summarize a portion of it, but it says, after it talks
14 Shetestified to some of those portions that they are 14 about what the initial findings and the soil types and
15 requirements of the law, and yes, they are in the permit. |15 that, talking about how survey soil datais useful for
16 That'sal we heard yesterday. Solikel said, we could |16 some purposes but not others.
17 stop here and rest our case, and then you'd haveto 17 "Three soil borings were advanced by ag
18 decide based on this. There's nothing there. We'renot |18 professionals, professional geologistsin March 2015, at
19 hereto put on his case for him. He could have called 19 the area of the constructed wastewater ponds.
20 their engineers. He could have called our engineer and |20 Groundwater was first encountered at depths ranging from
21 asked him more engineering questions about what these |21 12 to 14 feet below site grade. Groundwater and
22 ponds are designed to contain. Did hedo that? No. Did |22 monitoring wells at the north end of the wells exhibited
23 hego further in further questioning with Michele Reid |23 artesian conditions within a confined aquifer.
24 after Commissioner Porta asked her if thiswaswrittenin |24 Unconfined shallow groundwater as described in Lyon
25 compliance with the law? No. He didn't ask her 25 County soils surveyed was not observed. Site-specific

Capitol Reporters

(14) Pages 53 - 56

775-882-5322





Appeal of Groundwater Pollution Control

Public Hearing - Friday

Permit No. NS2014502 - Smith Valley Dairy July 24, 2015
Page 57 Page 59
1 dataobserved in March 2015 support groundwater 1 certainly do understand some connections now that | did
2 conditions observed by LUMOS in June 2013 that range from | 2 not get through your testimony. | didn't, John, and
3 15to 18 feet below ground surface.” 3 that's probably my fault. I'm not blaming you.
4  "TheLUMOS report also documents the 4  Two technical issues, oneissue of law and
5 observation of mottling and the soil borings. A review | 5 then the public process. There were thingsthat | read
6 of the LUMOS boring wells indicate mottling was observed | 6 in the appellant's brief that | thought | was going to
7 at adepth of five feet below ground surfacein only one | 7 hear when he put his case on, and | didn't. | was
8 soil boring. The remaining soil borings indicate 8 confused by that, and | did not connect some of the dots.
9 mottling occurs at ten feet below ground surface. 9 The only thing that bothers me still about this whole
10 Site-specific data does not suggest groundwater occurred |10 issueisthe issue with groundwater and separation and
11 historically or seasonally at depth two feet beneaththe |11 runoff, and I've heard quite a bit about this today now.
12 dairy as aleged by Save Our Smith Valley." 12 However, | don't see how that yet is
13 Thatisinthe evidentiary record that 13 arbitrary, as Mr. Marshall suggests. | don't -- | just
14 Mr. Marshall stipulated into the evidentiary record, and |14 don't see where NDEP has done anything wrong yet. I've
15 there was no testimony from Ms. Martin that refuted that. |15 been listening intently, and although I've still got some
16 They use a measurement from one monitoring well to say |16 questionsin my mind about groundwater and runon, | do
17 therewasanissue. But what | was puzzled, | was still |17 have questions about that. That's the only part of this
18 waiting to hear what statute was violated during 18 that | still am alittle perplexed by. So that's where |
19 Mr. Marshall'sargument. He never identifiedit. | was |19 am.
20 waiting for that. He said there's statutory violations. 20 COMMISSIONER TURNER: We've heard alot of
21 | waswaiting to hear the statute that wasviolated. He |21 very detailed information during this proceeding, and
22 couldn't even identify the statutory violation that 22 we've heard from peoplewho livein the area, and | can
23 occurred. 23 empathize with their feelings about having afacility
24 He couldn't come back to the standards of 24 likethisnearby. I'm sureit's different than what it
25 separation from groundwater because the standards we're |25 was beforehand, but to Jim's point as we went through all
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1 talking about, the depth of the ponds talk about 1 of thisdiscussion, we talked alot about alot of
2 separation from groundwater and additional itemsthat can | 2 different things. We talked about, in some cases, the
3 betaken into account with respect to liners, which these | 3 mora and ethical implications of CAFOs, and we went
4 pondsare. Thereisjust no evidencein thisrecord for 4 through alot of information. But at the end of the day,
5 you to reach the conclusion, even without us puttingon | 5 the question that is before this panel hereis still a
6 our evidence, our witnesses to tell you about the design | 6 very, very simple onein my mind, and that is, did NDEP
7 and operation of thisfacility. There's no evidence for 7 violate any laws in the issuance of this permit. And |
8 you to reach the conclusion that NDEP acted arbitrary and | 8 agree with Jim. There were things that | was waiting to
9 capriciously. For that reason, the appeal should be 9 hear discussion on that were in the appellant's brief,
10 denied, and we should move on. Thank you. 10 most notably, the waters of the U.S. issue, which was not
11 CHAIRMAN GANS: Any more from any of the 11 addressed yesterday, and | was a bit surprised by that.
12 attorneys? 12 Sointrying to get my hands around all of
13  MR.MARSHALL: No. 13 thisinformation, | feel very strongly at thispoint in
14  CHAIRMAN GANS: Are welooking for our 14 timethat | can say that | do not believe that NDEP
15 consideration of what you've discussed? Okay. | don't |15 violated any lawsin the issuance of this permit. That
16 know if you have any other questions of the attorneys |16 doesn't make things easier for the people who live around
17 first before we start our determinations. 17 thisfacility, but that's not the question that we're
18 COMMISSIONER PORTA: | don't. 18 hereto answer today. The question of whether NDEP broke
19 COMMISSIONER TURNER: | have no further 19 any rules or went afoul of the law in the issuance of
20 questions. 20 thispermit, | don't feel that they did, and | can't
21 CHAIRMAN GANS: Thenit's up to us to discuss 21 support the assertion that NDEP did anything wrong.
22 what we've heard and what we want to do with thesummary |22 COMMISSIONER PORTA: Up to me?
23 judgment motion by the State and intervener. I'll start, |23 CHAIRMAN GANS: Not up to you.
24 only because I'll give you guys somethingto -- | think |24 COMMISSIONER PORTA: My turn. Well,
25 that | now, after listening to John, the appellant, | 25 Mr. Chairman, last night, | took my notes home, |

Capitol Reporters

(15) Pages 57 - 60

775-882-5322





Appeal of Groundwater Pollution Control

Public Hearing - Friday

Permit No. NS2014502 - Smith Valley Dairy July 24, 2015
Page 61 Page 63
1 reviewed the evidence that wasin our bindersthat was | 1 necessary.
2 admitted, and | came up with four issuesthat | think we | 2 Thethird issue: Wastewater ponds, siting,
3 have, and some of those have been reiterated today. 3 design, construction. The only evidence we really had
4  Thefirstissuel think we haveisdid NDEP 4 yesterday was the fact that the LUMOS Geotech Report
5 circumvent the public participation process. Andinmy | 5 which stated that groundwater was subject to seasonal
6 mind, | didn't see evidence that was presented to show 6 fluctuationinthearea Mr. Kaminski, a Nevada
7 that NDEP failed to meet that requirement. However, I'm | 7 Registered Professional Engineer, testified he read that
8 very concerned that the fact that the citizens were 8 report, and prior to his recommendation to the permitting
9 denied access to those applications, to that file,and my | 9 staff, that report was considered, and he is the engineer
10 belief isanytime any information is submitted to the 10 charged with doing that.
11 Division, unlessit's proprietary trade information 11 Ms. Martin, the appellant's expert witness,
12 that's subject to exclusion from the public participation |12 testified she did not inspect the ponds. And there was
13 law isthe only reason that information should not be 13 no mention of, like the intervener said, no mention of
14 givenout. And so I'm very concerned about that. 14 her testifying asto the as-built drawing as to what was
15  Asamatter of fact, I'm so concerned, | 15 bad or incorrect about those drawings. So in my mind,
16 think at our next hearing, | would liketo hear fromthe |16 again, there was no evidence presented which countered
17 Division about that specifically because | do not think |17 NDEP staff recommendation on that issue.
18 it'sright, and if there is specific -- maybe there's 18  Thelast point | had was that | guess| would
19 been some new NRS statutes put in place, but asfar as |19 call it the contents of the permit, the requirements
20 I'm concerned, that information should have been 20 within those permits. Ms. Martin testified about the
21 released, preliminary or not. It was submitted to the 21 flow rates, manure handling, test methods, detection
22 Division. It'spublic record, period, no if's, and's, or 22 limits, averaging periods for samples. | don't believe
23 but'sabout it. 23 we are charged with determining the quality of those
24  But, having said that, in the end, the public 24 requirements. | think we have to rely on the agency to
25 was provided the information and included a public 25 make those determinations. Y ou know, even though I'm a
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1 hearing, which the Division did not have to under statute | 1 Registered Professional Engineer, I'm not going to sit
2 provide, so that information was exchanged, and the 2 there and question them that should there be another
3 public comment period was extended prior to theissuance | 3 monitoring well here, should the berm be another foot
4 of the permit. So while thiswasn't the way | would 4 higher. | rely on the Division's expertise and review to
5 have, you know, had the public participate as far as 5 do that.
6 denia of records, | think the State did meet its 6 | think there was a problem with the permit.
7 abligation in the public participation process. So 7 If there was an omission of something, for instance, in a
8 that'smy first issue. 8 CAFO permit, you should have a nutrient management plan
9  Thesecond one is was the correct permit 9 to ensure that the nutrients are properly uptake on the
10 issued, an NPDS permit, which is afederal permit, ora |10 land application. That was omitted. To me, that would
11 state permit. Again, and we heard it today. | feel 11 beafatal error in the issuance of this permit, but |
12 there was no evidence presented that thereisadischarge |12 could not find any omissions such as limit, flow rates.
13 to awaters of the U.S. Now, ArtesiaLake may be a 13 They weredl inthere. And again, | don't think it's
14 watersof the U.S. | do not know that. And the person |14 our job to discussthe quality, | guess, is a better term
15 that -- the agency responsible for making that 15 to put it, of those requirements.
16 determination isthe Corps of Engineers through a 16  Andlastly, and we didn't talk -- | didn't
17 jurisdictional determination, aJD. That was not 17 talk to Miss Katie Armstrong last night, but | had put
18 presented. 18 too, | asked Ms. Reid directly, "Were any regulations” --
19  Andevenif ArtesiaLake isawaters of the 19 shewastheissuing permit engineer -- "statutes, or
20 U.S,, both the Clean Water Act and the Code of Federal |20 regulations, were all applicable regulations and statutes
21 Regulations alow for a discharge as a result of 21 appliedinthis permit?' And her response was, "Y es,"
22 agricultural storm water. So based on that, | believe, 22 and there was no response from the appellants. And |
23 and the fact that no evidence was submitted on the 23 find no reason that would compel Ms. Reid to be
24 jurisdictional determination, | believe NDEP issued the |24 mideading or lie about thisissue. | just don't. And
25 correct state permit, and an NPS permit was not 25 for that reason, | support the Division's request for
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1 summary judgment in this appeal hearing. Thank you. 1 what goeswhere. | believe-- and | can't make the
2 CHAIRMAN GANS: | want to comment that the 2 connection, John, that you made, that in looking at this
3 appellant's argument against the summary judgment. The | 3 information on the liner, on the groundwater, on the
4 only point that will continue to bother meisthe 4 separation, whatever that is, that NDEP just said, "Hell
5 groundwater level and the separation from theliner. | 5 withit. Who knows. Let'sputitinanyway." | just
6 have 20 years of experience working with lined ponds, and | 6 don't believethat. | don't believe they do business
7 from that experiencein al kinds of lined ponds, | know | 7 likethat.
8 that lined pondsleak. And it's not that they're not 8 | dobelieve they take into consideration the
9 supposedto. | mean, lined pondsleak. | cantell you 9 fact that they don't want wells poisoned out there, as
10 that. How much isthe big deal. How much, what is 10 was put yesterday. | do believe in the back of their
11 reasonable, and what is not reasonable. 11 mind, they try to make the best decision based on the
12 | also know that groundwater is very 12 technical information that they have. So | can't draw
13 important to lined ponds because groundwater coming up |13 the dots, the connection between the dots and NDEP on
14 and trying to float the liner can ruin the integrity of 14 this groundwater or the runon is such that it was
15 theseliners. And so, because of all of that, the only 15 arbitrary. They didn't care. They just made it because
16 remaining question in my mind has been the groundwater |16 they were pressured because of the economics of the State
17 level, which | could not discern from the appellant's 17 of Nevada or somebody wanted abarrier. | just can't
18 testimony. Whereisit, and what isit? Andistherea |18 make that kind of ajump. So theissue wasthe
19 two-foot separation? Isthere afour-foot separation? 19 groundwater separation, the liners, and | don't think
20 What is going on here? 20 that wasarbitrary. | realy don't.
21 Now, what | don't agree with the appellant on 21 Mark, any further comments?
22 that issueisthat therefore, because there's a question 22 COMMISSIONER TURNER: No.
23 inmy mind, was that arbitrary by NDEP. That'sthe 23 COMMISSIONER PORTA: No, | don't have any.
24 questionin my mind. I'm not looking at the law 24  THE COURT: If we're through with our
25 gpecifically. Of course the law issue can't make an 25 discussions and determinations, we need to have amotion
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1 arbitrary and capricious decision. So | can'tjumpfrom | 1 on thefloor that we can properly award that we can
2 thefact that the groundwater level fluctuates and 2 uphold or deny through a vote.
3 whether it's adrought or whatever. 3 COMMISSIONER TURNER: Want to take a stab at
4 My questionis, in my mind, did NDEP take 4 it?
5 whatever information they could, they had intherehands | 5 COMMISSIONER PORTA: Go ahead.
6 at that time, and say from the best of our interpretation | 6 COMMISSIONER TURNER: | would move that we
7 of all of thistechnical data on the soils, on the 7 deny the appeal of permit number NS2014502 on the grounds
8 groundwater, we believe that the groundwater isof sucha | 8 that the appeal does not meet the preponderance of
9 nature that we still have the separation we need for the | 9 evidence asrequired by law to successfully appeal this
10 integrity of that liner. 10 permit that has already been issued. Tack onto that,
11 If | wereliving out there, | wouldn't want 11 feel free.
12 something to be leaving my well, and | understand that. |12 COMMISSIONER PORTA: | would second that.
13 And again, | want to pick up what Mark says. That'snot |13 CHAIRMAN GANS: Okay. So it's been moved and
14 theissue, and | want the audience to understand that. 14 seconded the motion for summary judgment, denial of this
15 We have very specific restrictions on what we can doand |15 appea be held by this panel. Before we took any kind of
16 what we can't do when we make aruling. Unfortunately, |16 avote, are there any -- And my attorney, is that
17 that's not one of them. That's why we couldn't have 17 sufficient for the record yet or not?
18 public testimony in the first comment period on this. 18  MS. PLATT: So think we should probably
19 That'swhy we had to take issue alittle bit with a 19 have amotion to either grant or deny their motion for
20 couple of the first witnesses yesterday. That'sjust not |20 directed findings.
21 germane to what we have to consider whether wewanttoor |21 CHAIRMAN GANS: Summary judgment, yes.
22 not. 22 COMMISSIONER TURNER: Summary judgment.
23 Sol dtill believe, and that goes all back to 23 MS. PLATT: So, | mean, if you'd liketo
24 thislining and where this stuff goes, and if there'sa 24 rephraseit to that, in essence, that ends -- that denies
25 hundred-year flood or a 25-year flood, what runs off, 25 the appeal.
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1 COMMISSIONER TURNER: Okay. Then I'll let 1 drafted? Or | can draft it.
2 you walk me through the exact wordage of thisagainstthe | 2 MS. ARMSTRONG: We can handle that. We know
3 measure of the law. 3 you're a short-timer.
4  MS. PLATT: Well, so what's before you right 4  MS.PLATT: Just encourage you guysto.
5 now istheir motion for adirected finding. And so if 5 MS. ARMSTRONG: Well draft that.
6 you'd liketo grant that, then that's what the motion 6 Absolutely.
7 should be. The motion should beto grant theappellant | 7 CHAIRMAN GANS: Okay. That will bein
8 or the -- | guess you're respondent in this case, 8 conjunction with al of the parties?
9 respondent and intervener's motions for a directed 9 MS PLATT: Yes.
10 finding. And the finding, and so then thefindingwould |10 MS. ARMSTRONG: Yes.
11 then be that the appellantsin this case, fromwhatyou |11 MS. FAIRBANK: Yes. Submitted with the
12 said earlier, did not meet the preponderance of the 12 Court.
13 evidence standard to prove that NDEP acted in an 13 MS. PLATT: Counsel, would you prefer | draft
14 arbitrary and capricious manner, and/or violated any law |14 the order?
15 inissuing the permit. 15 MR.MARSHALL: No, that'sfine.
16 MS.KING: You got al of that, Mark? 16 MS. FAIRBANK: And well circulate to have it
17  COMMISSIONER TURNER: I'm working on it. 17 approved asto form and content amongst all parties.
18  CHAIRMAN GANS: How isyour shorthand, Mark? |18 CHAIRMAN GANS: So | have an approval from
19 MR.MARSHALL: | will stipulate that that's 19 theintervener and the State on this?
20 the motion as stated so you don't haveto repeat what she |20 MS. KING: We have 30 days?
21 said. 21 MR. JOHNSTON: Yes, Mr. Chairman, that's
22 COMMISSIONER TURNER: I'm going to takethe |22 fine.
23 easy way out and say, "Please refer to Counsel's 23 CHAIRMAN GANS: Okay. That'swhat well do.
24 statement on the exact wording of the motion." 24  MS. ARMSTRONG: And then --
25 COMMISSIONER PORTA: And | would secondthe |25  MS. PLATT: If you can get a draft before
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1 amended moation. 1 next Friday so that | can review it.
2 CHAIRMAN GANS: Okay. Arethere any 2  MS. ARMSTRONG: Okay. WEe'l do that.
3 comments? 3  MS.PLATT: | mean, | can draft it.
4  MS. PLATT: So now it's discussion. 4 MS. ARMSTRONG: WE'll doit. Well getitto
5 CHAIRMAN GANS: So any discussion from the 5 you.
6 panel on the motion? 6 MS. KING: So we haveto have it before 30
7  COMMISSIONER TURNER: No, not onthemotion. | 7 daysso Jim can sign it, and probably Mark could sign it.
8 COMMISSIONER PORTA: No. 8 He'sin Carson City, but the requirement is 30 days for
9 CHAIRMAN GANS: Then | would call for avote. 9 usto have asigned officia copy.
10 All of thosein favor, signify by saying aye. 10 MS. ARMSTRONG: Okay. Will do.
11 THE COMMISSIONERS: Aye. 11 CHAIRMAN GANS: Isthere any other business
12 CHAIRMAN GANS: Opposed? Hearing none, the |12 now that we -- or we have one more public comment. We
13 motion or the yeah, the motion passes unanimously for a | 13 do. Thank you very much. So we have the second public
14 granting of the summary judgment directed. 14 comment.
15 MS. ARMSTRONG: At this point, | just want to 15 MR.MARSHALL: Do you mind if we took a short
16 thank you for granting that and thank you for your time |16 break so | can clear out of the way?
17 inthisday and a half and your professionalism in 17 CHAIRMAN GANS: Okay. Well take a break.
18 listening to the case. Thank you very much. 18 Ten minutes, five minutes to 11:00.
19  MR. JOHNSTON: I'd like to thank the panel as 19  (Recesswastaken.)
20 well on behalf of myself and my client very much. 20 CHAIRMAN GANS: WEe'l reconvene the hearing
21 CHAIRMAN GANS: One moment, please. We 21 on Smith Valley Dairy. | think we have oneitem left on
22 haven't adjourned yet. | have a question of the 22 the record on our agenda, and that is for the public
23 attorneys, appellant, the State and intervener. |1 guess |23 comment. And what | would really suggest that anybody
24 there was an option that the attorneys can draft it. 24 that felt that you weren't able to give a comment in the
25 MS. PLATT: Do you want a proposed order 25 first public comment period to please avail yourself of
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1 it now and not be bashful. Understand you're still on 1 encourage you to check frequently with the Division's

2 therecord, and as a panel, we don't know where this 2 records on the monitoring of this permit. There are

3 record is going to be used in the future, if at al, but 3 monitoring wellsin place, and it's public information,

4 | think it's still your opportunity to give your 4 so there shouldn't be any denial of that information.

5 opinions, to give your feelings for the record. 5 And usually, they make it available on-line; is that not

6  Soyou'renot constrained like you were 6 correct?

7 during the first comment period, although | will, if you | 7 MR. LAWSON: We can make it available through

8 -- | gtill have the discretion to ask you to try to hold 8 electronic means, yes.

9 it to about five minutes. So there's alittle more width 9 COMMISSIONER PORTA: Yeah. Soyou don't even
10 for you now to talk that you couldn't. So if there's 10 haveto leave your home to check those wells. And |
11 anyone that wantsto, you're very welcome. 11 think that's your first, | guess, defense in looking at
12 Goahead, sir. Sit over here. And again, we 12 whether there might be a groundwater issue in the future.
13 need your name, address for the record. 13  MR. TODD: Well, we will absolutely be
14 MR.TODD: Marshall Todd. 25 LindaWay. 14 monitoring it. So thank you.

15 Wellington, Nevada. 15 CHAIRMAN GANS: Here up front.
16 CHAIRMAN GANS: We'reready, sir. 16 MR.ELY: Frank Ely. 38 LindaWay. Smith
17 MR. TODD: Okay. I'm the vice-president of 17 Valley, or Wellington, excuse me. My concerns are still
18 SOS, and our president couldn't be here. Our major 18 about the pipeline | submitted in writing at the meeting
19 concern isthe water, the wells that we all depend on 19 in Smith Valley, and there was no response whatsoever
20 downthere. There'sno other source of water. There's |20 from NDEP. And | used an analogy that the toiletsin the
21 oneaquifer inthe Valey. And so weunderstand, you |21 facility --
22 know, the scope of this particular proceeding, andwe |22 COMMISSIONER PORTA: Excuse me. Thisisthe
23 appreciate all of the work you folks did coming to your |23 pipeline now from the ponds to the land application
24 conclusion, but we're still 1eft with the concern, the 24 sprayers?
25 environmental concern of our wells becoming polluted |25 MR.ELY: Yes.
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1 because once they do, weredone. Theresnocther place | 1= MS. PLATT: Thisis public comment. Really

2 to get water. 2 shouldn't be --

3 Andsol fed that in the future, that NDEP 3 COMMISSIONER PORTA: Yeah, just asking for

4 ought to be charged not just with complying with the 4 clarification of what we're talking about.

5 letter of the law in issuing these permits, but also in 5 MR.ELY: That'sfine. No problem. The

6 looking at the consequences, the potential consequences | 6 toiletsin the facility have to be pressure tested and

7 of what could happen if thisthing doesgo awvry. Andwe | 7 they're gravity flown, but yet this pipeline, alarge

8 have somereal concerns, whichiswhy we camein here, | 8 pipeline pumping sewage that it's milesin length does

9 about the groundwater pollution and the potential for it. | 9 not have to be tested, and it crosses public land. It
10 Sol wanted to go on the record of saying 10 was not addressed by NDEP, and | asked specifically for
11 that that was our main concern. We don't hate dairies. |11 that information in the hearing. | gaveit to themin
12 Wedon't hate other people. It'sthat when you get a 12 writing. I'm concerned about that. Thank you.

13 concentrated feeding animal or Concentrated Animal 13 CHAIRMAN GANS: Sir?

14 Feeding Operation, you know, isadairy, but adairy's |14 MR.LUMBARD: Robert Lumbard: L-u-m-b-ar-d.
15 got, you know, 580 cows spread out over anumber of |15 265 Burke Drive, Wellington, Nevada. | have two items,
16 acres. And when you concentrate 7,248 animalsin 120 |16 but onel would like to utilize with the picture over

17 acres, they produce a Hell of alot of pollution. That 17 here.

18 pollution getsin our groundwater, weredone. | wanted |18 CHAIRMAN GANS: Sure.

19 to go on record with that. Thank you. 19 MR.LUMBARD: Yesterday, the defendant's

20 CHAIRMAN GANS: Thank you. 20 attorney alluded to the fact that the corn silageis on

21 COMMISSIONER TURNER: Thank you. 21 concrete, and right here is this gigantic mountain of

22 COMMISSIONER PORTA: On that, sir, 22 cornsilage. | mean, it ishuge, and it has been dumped
23 Mr. Todd -- 23 ontheground. And it creates aleach, leachate whichis
24 MR.TODD: I'm sorry. 24 200 times worse than cow manure, and it permeates through
25 COMMISSIONER PORTA: -- | would strongly 25 the ground into the groundwater.
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1 We've been told that the corn silage would be 1 any questions, I'd be more than happy to try to and

2 used up and only there for one growing season. The 2 answer them.

3 growing season isjust about over, and it's still there. 3 CHAIRMAN GANS: That'sfine. Thank you very

4 It has not been used partially, alittle bit, and it's 4 much.

5 not on concrete. Andif itisto be, if it'sto prevent 5 COMMISSIONER TURNER: Thank you.

6 theleachate from going into the ground, it needs to be 6 CHAIRMAN GANS: We appreciate it.

7 on aconcrete surface with a plastic liner over that, and 7  MS. PLATT: Go ahead.

8 at theend, it has to have adrainage into a container so 8 CHAIRMAN GANS: Please.

9 thething can get rid of the leachate without having it 9 MS. MCLEOD: Carol McLeod: M-c-L-e-o-d. 80
10 gointotheground. That'sthat point. Well, | canuse |10 Chesson Road, Wellington. Let'ssee. | wasgoing to
11 thisalso. 11 look and seeif | could see my property. | liveright
12 MS. MCLEOD: Show them where your houseison |12 herejust outside of this. There's thislittle skinny
13 there. 13 strip of land, and that might be my shop, but I'm not
14  MR.LUMBARD: Pardon me? 14 sure. It'skind of fuzzy. And | would like to point out
15 MS. MCLEOD: Show them where your houseison |15 -- Let'ssee. That'syour house. Thisisthe Elies
16 this. 16 house. And actualy, thisis more probably Marshall's
17 MR. LUMBARD: Where my house? 17 house, and that was his. Okay. Sowe all -- You can see
18 MS. MCLEOD: Yeah. 18 that we all livereally close.

19 MR.LUMBARD: Right up here. | think I've 19  And I've got a couple of concerns. One of

20 got my finger onit. SoI'm about 1,000 feet away from |20 them, of course, isthewell. Now, asthey pointed out

21 thefenceline. 21 yesterday, the way they got this set up, you know, like

22 COMMISSIONER PORTA: That'sto the east? 22 wasit 7,200 cows produces something like amillion

23 Your houseisto the east of the facility? 23 pounds of manure aday. There'salot of manure. I'm

24 MR.LUMBARD: Uh-huh. 24 not sure that that's accurate, but it's something that's

25  COMMISSIONER PORTA: Okay. | just want to 25 hanging in my head. I'm not an expert. | don't haveto
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1 make sure | got the directions right there. 1 bean expert here, | guess, but | would like to point out

2  MR.LUMBARD: Uh-huh. The other -- May | go 2 thisisdairy property here. And all of this, that's

3 to one other point also? 3 where they're going to put the manure that they don't

4  CHAIRMAN GANS: Uh-huh. 4 have room for over herein their little manure pile. And

5 MR.LUMBARD: Thisisthe point at where the 5 it's okay, according to this permit, for them to keep

6 dairy wishesto letitsoverflow goout intheevent of a | 6 piling. There's no limit on the permit on how much

7 major rainstorm. | call it amajor rainstorm because it 7 manure they can pile over there, and it's, you know,

8 doesn't necessarily have to be a 25-year, 24-hour flood. | 8 right next to my house.

9 It could just be acloudburst in thisarea. This goes 9  Now, the other thing they said in there,

10 from here out to across private property, which isthe 10 which wasn't brought up, is dead cows, two to was it

11 Parrin Ranch, and it goesinto -- will flow into what the |11 threeto seven percent of the 7,200 cows are expected to
12 opposition or the defendant, on the map that they showed |12 die every year. That's like what, 600 cows or something?
13 us, they said it's the former Colony Ditch. 13 And one of the thingsthey said three things they're

14  Itisnot aformer Colony Ditch. Itisstill 14 going to do with the cows. One, they're going to either
15 in operation, and it runs from the south end of Smith 15 render them, or they're going to throw them in adump
16 Valey al the way out to the north end into the wildlife |16 somewhere, or they are going to compost them in the piles
17 management areainto ArtesiaLake. What they intend to |17 of manure next to my house.

18 doisto go across private land without a permit, without |18  So | have the possibility that instead of

19 an easement, and into the Colony Ditch without apermit. |19 looking out over the beautiful mountains, I'm going to
20 And if the rains come down enough, hard enough and enough |20 seelittle cow feet sticking up in these 20-foot piles of
21 toflood the dairy, it will fill up the Colony Ditch all 21 manure that I'm expecting, and that's my concern.

22 the way from the south end to Artesia Lake, and that the |22 Because right now, | moved out here to do alot of

23 effluent that comes off of the dairy will not beableto |23 things, one of which wasto be outside. And right now
24 gointo the canal. Therefore, it will just spread out 24 when the dairy owners come through with only 2,200 cows,
25 all over theland. Those are my two points. If you have |25 | havetogoinside. | haveto close all of my windows,
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1 becauseit does stink. But if there's 600 cows being 1 Therearelots of thingsin this permit where
2 composted next to my house, I'm not going to ever beable | 2 it'sleft up tothedary. And, okay. | would have
3 togooutside. Do you have any ideawhat a dead cow 3 hopesthat this dairy wantsto be a good neighbor, but
4 smellslike? | have some experience with that. 4 they've started off by building without a permit, by
5  And, you know, onething I'd liketo say is 5 building before they got the permit, by not even getting
6 people that support the dairy keep telling me that | 6 building permits, by hiring aguy from Californiato
7 moved to the country. | should be ableto live with 7 build it that didn't have a Nevada permit. 1t makesyou
8 agricultural stuff and to go back to the city if | don't 8 start thinking, can we trust these guys? How can we
9 likeit. I'venever livedin acity. I'vebeenin 9 trust these guys? They've aready broken so many little
10 agriculture all of my life. | picked this particular 10 laws. They're pushing the limits.
11 situation because thisis a big wide open space, and 11 Now they've put a motocross track over here
12 that'swhat | want. 12 just to annoy us. If somebody's driving their motorcycle
13 I'veworked with juvenile delinquents al my 13 back and forth, it makes alot of dust, makes alot of
14 life, and | just want to go someplace where | can just 14 noise, you know, 24/7. | mean, you know, we never know
15 relax. And so that was my condition for being there. 15 when they're going to useit. And they have aright to
16 And the next thing I know, it's beautiful. I'm herefor 16 do that, but why are they doing that? They're doing that
17 likeayear and ahalf. Wonderful country atmosphere, |17 to annoy us because we're concerned because our peace of
18 exactly what | wanted. | put every last cent that | got 18 mind and our quality of life, our peace of mind and our
19 into my house and the shop and the situation that | have, |19 quality of lifeis being destroyed.
20 and | loveit, and then the dairy movesin, and I'm 20  And| think that the least that you guys
21 suddenly next to like a Safeway store that's operating. |21 could have done was have recognized that these two little
22 Not a Safeway store, but a Safeway, you know, trucking |22 tiny -- and they aren't little tiny. 'Y ou should see how
23 company thing. 23 many cowsthere are -- are going to be able -- when it
24  Theresnoiseal night long. There'slights 24 rains, see, thisisup higher. When it rains, all of the
25 dl night long. There's beep, beep, beep, beep, beep, 25 water from our property goes likethis, and it all goes
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1 beep because of the guys that are feeding the cows 24/7. | 1 over there. It'sgoing to fill -- the kind of water
2 They're milking 24/7. I've got five spotlights that 2 that'sgoing to go in there isfull of dust and dirt and
3 shineinto my living room or into my bedroom. I'vehad | 3 junk, and it's going to fill up, and they don't have a
4 toinstall, you know, drapes and stuff. And thelights 4 way to cleanit out. And so the first couple of years
5 even shine-- | have those Venetian blinds, and the 5 it'sgoing to be okay, but say ten years down the road,
6 lightsare so bright that they shine down through the 6 that's going to flood easier, and the water is coming
7 Venetianblinds. And | must say for the last week, they | 7 back. Everybody knows the water is coming back. NOAA
8 have turned those lights off, which is nice, but I'm 8 has been saying that we're going to have the changein
9 expecting on Monday that when thisis over with, that 9 the weather, that the EI Nino isgoing to comein. It's
10 they turn them back on again. But that'sjust me. I'm 10 going to be the worst one they've had in 50 years or
11 just saying that yes, | don't want the dairy there, but 11 something, and we're going to find out if these things
12 if it's going to be there, the reason we did this, if 12 work or not the way they are.
13 it'sgoing to be there, | want the conditions that 13 Sowe may have -- The way that this went, you
14 they're checking thisdairy for to be supportable. 14 may have ruled against what we were trying to say, but we
15 It just seemsto methat thisisaweak 15 said it, and it's on the record now. And if we get the
16 permit. When you read the thing, it doesn't say -- 16 water back, people that have lived here tell me thiswas
17 there's no schedule, you know. Likeit saysit'sup to 17 aswamp. If the water comes back and it does become a
18 thedairy to decide when it smellstoo much and if they |18 swamp, if the artesian wells that were there come back up
19 should take more manure out or what the scheduleisfor |19 to the surface and they cap them off, whatever, it's
20 cleaningit up. It doesn't say, you know, wearegoing |20 going to be aswamp, we've got it on record as saying we
21 todo it every Monday, or we're going to do it once a 21 told you so, you know. We have our concerns, and that's
22 month, or we're going to even do it twice ayear. It 22 what our concerns are. We haveto live here.
23 doesn't say that. It just says at their discretion. 23 And why do we haveto live here? Y ou might
24 That's something about the permit that just blows my 24 say, and people have said to me, "If you don't like
25 mind. 25 living next to adairy, why don't you move?' | can't
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move because | can't sell my house. Who is going to buy
a house next to afeed lot with milking machines? |
cannot even get a Realtor to list my house, so | am stuck
here. So | am very concerned about what those ponds are
going to be doing ten years from now because if I'm still
aliveten years from now, I'm going to be living next to
this stinking mess because | cannot move. | cannot
afford to move. And that's my concern. Thank you very
much. Any questions?

CHAIRMAN GANS: Thank you very much. Made
note. Yes.

MS. IFVERSON: Ruth Ifversen:
|-f-v-e-r-s-e-n. Eight Owens Place. Wellington, Nevada.
When | walked in and | heard there was going to be public
comments, | thought oh, wonderful. And the lady came up,
and then apparently then we learned we couldn't make a
public comment. There was arule or something, but we
couldn't say anything about the dairy, so go sit down.
And later, after the decision, you can make public
comments. | know there are laws, but it makes no sense
to meif the parties involved and the State are concerned
about hearing from the public, to me, it would be germane
for them to hear from the public at some point during the
hearing before the decision ismade. To me, this shows a
blatant disrespect for the public.
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her in. So | think that there is a misconception amongst
the public that somehow thisisjust a completely
localized concern.

Now, | think the air quality, | understand
it's not under the purview of this permit hearing, but |
think it isahuge issue, and | think it's an issue that
even if the public in Smith Valley does not understand
that their water supply may eventually be contaminated,
al they need to do isjust take awhiff. Thank you.

CHAIRMAN GANS: Thank you. Yes, maam. Come
on forward.

MS. HUSELTON: My name is Donnette Huselton:
H-u-s-e-l-t-o-n, and | live at 31 Landers.

CHAIRMAN GANS: Repeat that louder.

MS. HUSELTON: Oh, my name or the whole
thing?

CHAIRMAN GANS: The whole thing.

MS. HUSELTON: My name is Donnette Huselton.
31 Landersin Wellington. | aso live in Wellington, and
I live maybe three and a half miles west of the dairy
against the Pine Nut Mountains.

| just want to speak of ayear ago, prior to
meeting the family, | was at an event, and we were
talking about the dairy, and this gentleman said to me,
"Y eah, you know, on the pivot, there's a strobe light
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| am also quite dismayed at the fact that
apparently, the State does not seem to have any
jurisdiction over the county because time and again,
we've been told that Lyon County isin charge of making
these decisions about planning and everything, and we
were -- and apparently, they didn't need to make a
decision that this-- a CAFO was alowed. So those are
just some concerns.

| just want to state that despite the reports
oh, they're just people who are right around the dairy,
just right next door who are unhappy, which is totally
understandable, | live two miles away from the dairy. |
live lessthan half a mile from where | believe at some
point, there will be manure application onto afield.
But even before I've observed that half amile, two miles
away, if the wind is blowing from the northwest, | catch
awhiff of the dairy.

And | have another lady I'm friendly with who
has attended the SOS meetings. | am not a member of SOS.
I'm afriend of the SOS and I've attended al of their
meetings, and | feel for them, and | feel for myself.
Shelives four miles from the dairy at the base of the
Pine Nut Mountains, and she told me that she -- | guess
when the wind was going the right way, the stench was so
bad that even when she went into her house, it followed
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that's really kind of bugging me." Hegoes, "I didn't
think much about it. 1 mentioned it to somebody."
Within two weeks, the strobe light was taken down and the
flag was put up. And I'm like, cool, you know, you get a
response like that.

Then | was told by somebody else that in the
process of building the dairy, there was a problem being
too close to some of the residents, and so he
reengineered his plans, which cost alot of money to move
the dairy down further. | thought that was pretty cool.
So then in January when this meeting came up, public
meeting, never met the family and | was introduced to the
family, and first thing | said was, "If | thought you
were going to pollute our water, 1'd be all over you."
"Would you like to come see the dairy?' Absolutely.

Took me out to the dairy, and | said, "I have
aton of questionsfor you. Thefirst questionis, | was
in the 1997 flood. | get how water works. 1 hit a
mudslide two days ago. | get how the water works. |
lost part of my road two Sundays ago from the flood. So
my question wasiis, "How are you going to deal with water
if we have aflood? Do you have aplanin place?' He
says, "Well, | wasn't thinking about it until this came
up. | haveaplanin place." He shared that plan with
me. Whether it'sa good plan or abad plan, we never
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1 know until it happensif it'sagood plan or a bad plan, 1 flip the lighting on maybe 30 minutes at the most and
2 and then you have to go and fix that planif it fails. 2 flipit off to move the cows back and forth at night."
3 Wejust sometimes you just don't know. But he'sthinking | 3 And so | asked those questions. 1'm encouraging the
4 about it. 4 peoplethat have those concerns, talk to him. He'svery
5 | said, "How are you going to deal with all 5 open about addressing those issues.
6 of thelights?' | said, "I wouldn't like all of these 6 | alsodeal with water in my profession. |
7 lights." And he said, "Well, | put up these shutters, 7 understand groundwater. Everyone that has asked me, |
8 and I've done this, and I've done that." And 1 go, "Will 8 said, "You get abaseline on your water. Y ou aways have
9 that help?' He goes, "l think so." WEell, two nights 9 abasdine." | did abasdine. | have uraniumin my
10 ago, | went out to the dairy because | knew | was 10 water. | built my house around the fact that | have
11 probably going to speak, and | said, "How did your 11 uranium. | have three manifolds, one with an R.O. system
12 flooding -- | know | had aflooding. "How did itwork |12 for drinking water only. | did not go into this blindly.
13 for you?' Hegoes, "Everything held. We have sand being |13 When | moved there, when all we moved there, you sign an
14 put in through some of the pastures where cows are. It |14 order that you will not sue for manure, for smell, for
15 all percolated down." | said, "Well, then, it didn't 15 flies, for anything because you arelivinginag. If you
16 fail. It worked. Sothat part worked." But, | said, "I 16 didn't likethat, you should have thought twice before
17 cantell you this. | do seealight from my house." And |17 you bought out there. So thank you for your time. |
18 hesaid, "I'd liketo see apicture of that." And | 18 hope everyone will take that opportunity to talk to him.
19 haven't taken apicture yet because hewantsto address |19 CHAIRMAN GANS: Thank you.
20 it. 20 MS. MCLEOD: Thanks. We'vetried, Dear. He
21 And so everything that | brought up to him, 21 doesn't talk back to us. You live three miles away.
22 and it wasastraight shot, "Thisis how | feel about 22 Maybe hetalksto you.
23 groundwater, pollution,” he answered every question. | |23 MS. GATTUSO: My name is Rachel Gattuso:
24 asked him, "I heard you got fined on this." Heexplained |24 G-at-t-u-s-0. | liveat 1107 Long Spur Way in Sparks.
25 ittome. | think if peoplejust talk to him and ask 25 Beforel goto my points, | would actualy
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1 him, he's very open, and I'm a pretty good judge of 1 like to address the previous comment or the regarding
2 character. 2 Mr. Vlot's openness. If he were truly the open
3 Andl dsolive by the Pine Nuts, and | never 3 conversationalist, | think it stands to reason he might
4 smell anything. What | smell iswhen you drivethrough | 4 still bein thisaudience right now during the public
5 the Valley and they're putting manure down on al of the | 5 comment section.
6 different ranches from the cattle feeders, you do smell 6 A VOICE: He'sright there.
7 it. That'sapart of livinginag. | come from an area 7  MS. GATTUSO: Oh, then | apologize. All
8 that that'snormal, but | did say, "Please take me around | 8 right. Anyway, my nameis Rachel Gattuso. | want to
9 thedairy because | want to seeif | can smell anything." | 9 thank you al for your consideration, your time, and for
10 Where| could smell manure waswhen | first go into the |10 taking the timeto deliberate. | do want to make note
11 dairy. | said, "l can smell that." He goes, "l can't." 11 that | recognize that what you had to deliberate over
12 1 go, "That'sbecause youreused toit. I'mnotusedto |12 today isnot necessarily what the public comments will
13 it." | went down aroad, and | stood there, couldn't 13 address, so | get that disconnect. But as Mr. Gans
14 smell athing. | went over all of the corners, couldn't 14 encouraged everybody to make public comment, | would like
15 smell athing. What | could smell is alittle bit of the 15 to take that opportunity right now to do so.
16 lagoon, but I couldn't smell anything else, and it just 16 | know Nevada agriculture. From 2003 to
17 rained. We had just had aflood. | went through aflood |17 2004, | served as the Nevada State FFA officer. For
18 that afternoon. 18 those who are not familiar with that, that's Future
19  So and then we were standing there. I'm 19 Farmersof America. | know what Nevadaag is. I've been
20 like, "Wow, thisis pretty quiet. | hear onecow out of |20 around the state. I've been to some townsthat are
21 dl of these cows." And he'slike, "Yeah, it'snormaly |21 smaller than any sort of population sign could reflect.
22 quiet, but thereisnoise.” And | go, "Oh, like what?" 22 | would tell you that | do not think the Vlot Dairy, the
23 "Oh, the beeping on the machines because it's OSHA 23 Smith Valley Dairy, represents that.
24 required, and there's nothing they can do about it." He |24  Andwhat I'd really like to get to is that
25 goes, "But what we have doneison thelighting, iswe |25 for those who are very, very concerned with the water
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1 quality, the point at which we reach apoint of noreturn | 1 point and where the water goes. And | didn't realize |
2 istoo late. Theresidentswho are living on adjoining 2 had a spare copy or an extracopy. | just would like to
3 properties, whether you can smell it or naot, if it gets 3 point out alittle bit so that you understand.
4 into your water, at that point, you have no financial 4  CHAIRMAN GANS: Did you point this out to Tom
5 recourse. 5 aready?
6  These are people who have spent years 6 COMMISSIONER PORTA: Yeah.
7 cultivating alifestyle. Yes, they cameinto the 7  MR.LUMBARD: Hereisthe Simpson Colony
8 community because they know it's an agricultural 8 Ditch. Here'sthe north end. Right hereisthe dairy
9 community. That was not anything anybody was hoodwinked | 9 that goes -- they want to have a discharge that goes.
10 into. These people know thisValley. They know what the |10 And | don't know where the rest of that lineis, and
11 industry is. It'slong-term family ranching and 11 there are more maps that show the same thing.
12 long-term family farming. That'swhat itis. But | 12 CHAIRMAN GANS: Okay.
13 would argue that if it comesto a point where public 13 MR.LUMBARD: And | want you to understand
14 record says hey, thisis what we talked about, these were |14 about what my red marker did.
15 our addresses and our grievances and we say now, "Wetold |15 CHAIRMAN GANS: That's the ditch.
16 you so," that'stoo late. These people cannot sell their |16 MR. LUMBARD: Okay. And then here'sthe
17 properties. They cannot move. If they wanted to, if 17 northeast, and it flows out here somewhere. 1'm not sure
18 that was an option, they would have done it by now 18 exactly what point that is. 1t comes here and goes up
19 becauseit's very clear that the dairy is here to stay. 19 thereto the ditch. And thiswas just stuff on there.
20 Theinfrastructureisthere. 20 Okay. Thank you.
21 AndI'm aone-hundred percent supporter of 21 CHAIRMAN GANS: Pardon us.
22 Nevadaagriculture. | recognize and understand why the |22 MS. GATTUSO: Yes. That'sfine. My nameis
23 State of Nevada would absolutely want to bring 23 Kim Gattuso. | am the mother of Rachel, and | live at
24 agricultural infrastructurein. It'sone of thelife 24 105 Honeywell Lane. And | will show you on the map my
25 bloods of this state. | getit. It's one of our 25 proximity, my location and proximity to thisfacility is
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1 prominent industries. | understand. But for me, thisis | 1 right here, literally within 150 feet of the cow
2 very clearly apersonal matter, and | don't think while 2 enclosure.
3 NDEP may not have, as was determined today, acted 3 Now, thisisapicture that does not depict
4 capriciously when they granted the permit, | do think 4 the actuality and the reality for me today because these
5 it's apparent in the attitudes in the room that some find 5 pensaredl filled right here. And just so that the
6 that SOS may be raising some sort of capricious flag 6 defense can seethis, here's my home right under those
7 because they don't "like," quote, unquote, the dairy. | 7 trees. Do you guyswant to look? Okay. | raised my
8 don't think that's their concern. Their concernisfor 8 children in this home. We raised pigs, we raised sheep,
9 health and long-term viability. 9 horses, and all of these things, so of course we're not
10  When you have your lifeblood staring back at 10 strangersto agriculture, as some of the defense
11 you in the face and you can't get out of it and you have |11 attorneys might want you to believe about some of us.
12 nowhere else to go, what option do you have? Thereisno |12 Beforel begin my actual comment, I'd like to kind of get
13 Hail Mary at this hour. So with that, apologies that | 13 alittle assurance that I'm not going to be objected to
14 didn't recognize you over there. Sorry, but that'sall | 14 by the defense.
15 haveto say. 15 CHAIRMAN GANS: They're not. You'refine.
16 CHAIRMAN GANS: Thank you. 16 Thisisa public comment period, so please proceed.
17  MR.LUMBARD: Just one moreitem I'd like to 17  MS. GATTUSO: Very good. As has happened in
18 submit. 18 the past, because | have been vocal in my opposition --
19 CHAIRMAN GANS: Do you have one moreitem? |19 Well, let me back up. When | first discovered that there
20 MR.LUMBARD: Yeah, just one morethat I'd 20 wasgoing to be adairy right on that property there, |
21 liketo -- 21 went, "l like dairies. Okay. You know, | got to put up
22 CHAIRMAN GANS: Quick. 22 with some agriculture that perhaps | wouldn't choose to
23 MR.LUMBARD: -- just give you. 23 benextto."
24 CHAIRMAN GANS: Okay. Fine. Thank you. 24 Then | found out what the numbers would be.
25 MR.LUMBARD: That clarifiesthe discharge 25 | found out as | looked at other places throughout the
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1 country what | would be faced with. | began to become | 1 placate the public by saying, "We're working with them to
2 quite vocal about what was most likely going to happenin | 2 comply.”
3 thisevent. | realize that my comment today may 3  Thedairy has claimed ignorance of the law in
4 eventually bring some more retaliation against me that 4 thepast. Thedairy and its sewage lagoons were built
5 I've dready experienced, but | don't cringe in the face 5 prior to having agroundwater discharge permit even after
6 of threat. | stand with courage and grace. | stand my 6 being admonished more than once via e-mail by the NDEP
7 ground. 7 not to build before said permit wasissued. We arein
8  During this proceeding, you've really been 8 possession of those e-mails. The dairy and its agents
9 listening to alot of testimony considering -- concerning | 9 disregarded those admonishments and continued just the
10 thevalidity of the groundwater discharge permit for 10 same.
11 Smith Valley Dairy. You've had agraveresponsibility in |11 Sirs, Ladies and Gentlemen, my mother taught
12 your decision-making process, and | respect that. I've |12 me that the best predictor of future behavior is past
13 listened intently to the proceedings. I'm disappointed |13 behavior. | take that serioudly. If you had read the
14 that there has been no real attention given to the 14 transcripts of the public meeting and the letters and
15 eventuality of the pollution that will follow. Whenthis |15 e-mails sent to the NDEP for their public comments, you
16 hearing is completed, most of you in thisroom, and that |16 would see that the comments and statements were
17 means everyone except for afew of us, will return to 17 well-researched and well-written with a high level of
18 your homes. You'll not be required to live with the 18 intelligence, | might add. We are not uneducated people.
19 conseguences of your decision, not like my neighborsand |19 There are several master's degrees, there are bachelor's
20 | will beliving with the consequences of your decision. |20 degreesin our group. We're not stupid. When you read
21 When the truth comes out after all of the 21 the written response to those concerns, you will see that
22 conjecture over therule of law and theignoring of the |22 the NDEP literally dumbed down the concerns that we
23 red truth of what neighbors to these industrial 23 raised, and their response was equally dumbed down.
24 operations have suffered throughout this country, you'll |24 Frankly, the NDEP's response to our concerns was an
25 live safely in your homes and on your properties 25 insult to our intelligence.
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1 peacefully. You'll have clean water to drink. You'll 1 Your decision before this matter will affect
2 havefresh air to breathe. You'll have the luxury that | 2 many of us, perhapsfor the rest of our lives. It might
3 no longer have to open your windows and let fresh air 3 be good to employ some empathy all around when making
4 into your home. You'll haverelative quiet so that you 4 your decision. | hope that you would have imagined and |
5 can sleep at night, and you will not have industrial 5 know, Mr. Gans, that you did -- | saw that -- that either
6 noise disturbing your peace 24 hoursaday, sevendaysa | 6 you or your mother or other family members was where | am
7 week. You will not have flood lights shining into your | 7 today. If you say, "She'sjust having an emotional
8 windows at night waking you up and forcing youtoinstall | 8 response,” which was in the brief response by defense
9 blackout curtains just so you can get alittle sleep. 9 counsdl, ask yourself, "Would my decision be any
10  These are the conditions that we live with 10 differentif | had to live with the consequences of what
11 aready. Many days, | have to hurry to feed my livestock |11 was going on?"
12 because the stench of a sewer assaultsmy sensesasl do |12 Asl wrap thisup, | would like to say that
13 so. | can no longer go onto my deck to enjoy acup of |13 several months ago, | contacted my real estate agent.
14 coffee or enjoy my view, nor can | enjoy ameal outside |14 I've beenin my homefor 20 years. After ten days of
15 on that same deck. The stench isgrowing worse daily. |15 doing alittle research, my real estate agent came back
16 If thisisthe case with the smell, the noise, and the 16 to meand he said, "You aresunk." Hesaid, "If you're
17 lights, how long will it take before my water isunsafe |17 lucky enough to sell your home, you'll be even luckier if
18 touse? 18 you get for it what you still owe after paying for 20
19  Inthisproceeding, | witnessed the legal 19 yearson your mortgage." | ask that you all put yourself
20 maneuvering which tries to make us believe that it'sokay |20 in my place. Thank you.
21 to harm someone because no laws were broken. My 21 CHAIRMAN GANS: Thank you. Sir?
22 neighbors and | watched this operation break the law from |22 MR. SIMMONS: Gary Simmons. | live at 90
23 the beginning and continue to do so. No onein 23 Jessen Road. Wellington, Nevada. I'm going to be brief.
24 government so far has had the wherewithal or the 24 | share the same thing these people do. | go out to work
25 motivation to do more than giveadap onthewrist and |25 inmy yard. Sometimes| have to go back in the house
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1 because the odor is overwhelming. | get up in the 1 hosts amuch higher animal concentration level than this
2 morning. Sometimes | open the door, and the smell is 2 dairy will. Inthe neighborhood of 10 to 15,000 cows are
3 overwhelming. Sometimes I've got the fresh air | moved | 3 housed at thisfacility, and it parallels the Walker
4 therefor. Inthe morning, I like to go out on my deck 4 River."
5 and listen to the quiet and the birds. The machinery is 5 "lssue: Smith Valley needs small family
6 operating over there and has atendency to disturb that. | 6 farms. Answer: Asan old-time Nevadan, | wish small
7 | aman amateur photographer. I'm trying to 7 sustainable family farms of 200 to 400 acres were viable
8 learn how to photograph the stars. | cantdothatinmy | 8 intoday'sworld, but unfortunately, except in rare
9 backyard because of the lights that go into my yard. | 9 occasions, that is not the case. To keep our Valley a
10 too, | own my home. My plan wasto sell my home for the | 10 beautiful agricultural area, we need this dairy and the
11 maximum to take care of my wife and myself intheevent |11 many positive thingsit brings."
12 we needed additional care other than ourselves. The 12 "Inclosing, | am aware that this dairy will
13 values have dropped. I'm sitting in a position now where |13 bring some negatives, but | feel strongly that the
14 | may not be ableto take care of us because the dairy 14 positives far outweigh the negatives. Thank you for your
15 moved in there. So we are al in the same boat. 15 time, Gary LaFleur."
16  Thewater isobvious. If it pollutesthe 16  Thesecond e-mail, thisisto NDEP from
17 water, we're done because there's no in-and-out onthat |17 William and Helen La-ville.
18 other than snowpack andrain. Soweareinareal jam |18 THE AUDIENCE: La-vee-ay.
19 right there. | know we're the minority, but we still are |19 MS. KING: La-vee-ay. Thank you. And it
20 citizens and we till have rights. Thank you. 20 reportsthat they're 70-year residents of Nevada and
21 CHAIRMAN GANS: Thank you. 21 Smith Valey.
22 COMMISSIONER TURNER: Thank you. 22 "The Mason Valley Newspaper issued July 8th,
23 MS. KING: | have two e-mailsthat were 23 2015, indicates that a group of persons, alleged close
24 received by NDEP and asked to be read into the public |24 neighbors of the Smith Valley Dairy, have filed an appeal
25 record. I'll read those now. Thisisfrom Gary LaFleur, |25 of the water control permit issued by the Nevada Division
Page 102 Page 104
1 and it reads: 1 of Environmental Protection on March 9th, 2015. The
2 "Dear Ms. King, asalocal resident living 2 newspaper aso states that the appeal hearing will be
3 very near the new dairy, | wish to voice my support for | 3 held July 23rd, 2015. We will be unableto attend the
4 thisfamily-run operation. To make thiseasier to read 4 appeal hearing on that date to voice our very strong
5 and not too lengthy, | will write thisin outline form. 5 support for the issuance of the permit approved by the
6 Those limited numbers who scream loudly and oppose this | 6 Nevada Division of Environmental Protection on March 9th,
7 dairy (by the way, the vast mgjority of the peopleinthe | 7 2015, and for the denia of the frivolous appeal by the
8 Valley support the dairy) quite often mention the 8 Save our Smith Valley Cult." | do apologize. "We aso
9 following. Issue: Excesswater usage.” 9 reguest that thisletter be read into and made a part of
10 “"Theanswer: Thisdairy iskeeping beautiful 10 the appeal hearing proceedings.”
11 Smith Valley green, and more importantly, keepingthe |11 "Approval of the appeal could and would have
12 water in the Valley rather than transferring it down 12 amajor adverse impact on the agricultural industry in
13 south. It also goeswithout saying that Vlot's dairy 13 all of Lyon County and perhaps the entire State of
14 will have water meters to monitor usage.” 14 Nevada. If we understand correctly, approval of the
15  "lssue: Pollution. Answer: Smith Valley 15 appeal will prohibit the Smith Valley Dairy from using
16 Dairy will be highly regulated for any and all 16 thedairy effluent to irrigate agricultural cropsin
17 contaminants. It isevident the owners are taking the 17 lands zoned as agricultural."
18 necessary steps not only to comply but exceed many of the |18 "There are several Confined Animal Feeding
19 requirements. Also, | might add the Vlot family has 19 Operations or CAFOsin Smith Valley and Mason Valley.
20 purchased a home very close to the dairy and will bethe |20 For many years, the farmers and ranchersin Lyon County
21 home for their children to run the dairy and support 21 have annually hauled hundreds of tons of manure from
22 Smith Valley. The Vlots (just as 1) want clean safe 22 these feeding operations and spread it on hundreds of
23 water for their children and future grandchildren.” 23 acres of cropland. The spreading of the manure from a
24  "Issue: CAFO typeoperation. Answer: Smith 24 dairy inliquid form is no different than the spreading
25 Valley Cattle feeders just afew miles down the road 25 of several inches of dry manure on entirefields. If
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1 thisappeal is approved, will it apply to al of the 1 CHAIRMAN GANS: Tom and | and Mark have al
2 CAFOsin Smith and Mason Valleysincluding those owned by | 2 just commented on that after Tom's comments because |
3 Smith Valley Feeders, the Fulstone Family, Snyder 3 told Tom that | also have had to work with the public
4 Livestock, the large dairiesin Mason Valley, and the 4 notice and records, and | understood it like Tom did.
5 other small feed lots? This raises the question, what 5  Sowhat were going to do iswe're going to
6 will these operations do with the tons of manure 6 talk to our attorney first so we can get the legal
7 generated in their operations and have been used to 7 aspects of this, and then if it's something that we
8 fertilize agricultural land in the Valleys?' 8 believethat we should air, we'll put it on an agenda
9  "According to our sources, whichisthe 9 item on our board meeting, and we will discussit there.
10 Internet, several operating dairy farmers, and avery 10 And our next meeting is October. Again, I'm not making
11 vocal member of the Save our Smith Valley Cult, adairy |11 any promises, but | think it's something that we both
12 operation uses about 50 gallons of water per day per 12 believein. | mean, I've had to liveit, and we want to
13 milking dairy cows, and about 50 percent of thiswater |13 know. Soit will be here first and then the meeting, if
14 ends up as wastewater to be used for irrigation. Sources |14 that's appropriate.
15 closeto the owner have advised that the dairy will have |15 MS. MARTIN: | just thought other people
16 atotal of about 4,000 cowsin the operation. This 16 would benefit from what | asked you in private. Thank
17 pencils out to be approximately 112 acre-feet of 17 you very much.
18 wastewater per year, just enough toirrigate 32 acresper |18  CHAIRMAN GANS: Okay. Thank you very much,
19 year under existing water right laws. The newspaper 19 and that concludes our Smith Valley Dairy -- Thank you
20 reportsthat that dairy effluent could be used onany of |20 very much.
21 some 1,640 acres of cropland. If appliedtotheentire |21 (The hearing concluded at 11:50 am.)
22 1,640 acres, it amounts to about 0.82 acre inches of 22  -00o0-
23 water per acre per year." 23
24  "Theapplication of the dairy'srelative 24
25 small amount of wastewater to irrigate cropland by 25
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1 sprinkler system will result in no runoff from or deep ; STATE CF NEVADA ;
2 pe_rcplatlon intheirrigated areas. Respectfully, 3 CARSON O TY. )
3 William and Helen --"
4 THE AUDIENCE: La-vee-ae.
5 MS. KING: Thank you. Leveille. They live I, NICOLE ALEXANDER, Official Court Reporter for the
6 at 51 Owens Place, Wellington, Nevada. Thatisall | State of Nevada State Environmental Conmi ssion, do hereby
7 have. certify:
8 CHAIRMAN GANS: Okay. Anyone else that wants That on the 24th day of July, 2015, | was
9 to be heard on the pUblIC comment? Last call. | want to present at said hearing for the purpose of reporting in
10 thank you all for having the courage to come up and talk. verbatim stenotype notes the within-entitled public
11 | think you need to, and | don't think it's for not. We meet i ng;
12 have no promises here, but at |east you've been heard, That the for edoi . o
T K X going transcript, consisting of pages 1
13 and that In |tS€|f |ssometh|ng. SO I thank you 8.” fOI’ t hrough 107, inclusive, includes a full, true and correct
14 coming forward. Any other business? Excuse me. transcription of ny stenotype notes of said public
15 MS. MARTIN: | had asked you in private, but meet i ng.
16 maybe the room could benefit from the information.
17 CHAIRMAN GANS HOId on. If i'['S on the Dated at Carson City, Nevada, this 3rd day of
18 record, you've got to give her -- August, 2015.
19 MS. MARTIN: Oh, I'm sorry. Kathy Martin
20 from 3122 Tall Oaks Circle. Norman, Oklahoma. | had
21 asked you if you were going to address the public access NI COLE ALEXANDER, NV CCR #446
22 torecords at DEP at a future Commission meeting, and you
23 suggested it might be -- you're going to discuss it and
24 whether it would be in the next meeting in October or
25 after that. 1I'm just asking for your -- CAPITQL REPORTERS (775) 882-5322
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CARSON CI TY, NEVADA, FRI DAY, JULY 24, 2015; 9:00 A M
- 00o0-

CHAI RMAN GANS: Good nmorning. W'Ill continue
the Smth Dairy appeal hearing. |It's Saturday now, the
24th. We're in the Tahoe conference room

MS. PLATT: Friday. | thought you were
joking. It's Friday.

CHAI RMAN GANS: It's Friday. Excuse ne.
John, you said we had sone cleanup to do here on the
exhi bits.

MR. MARSHALL: Yes, sone housekeepi ng
neasures. We didn't address the appellant's exhibit |ist
to address the remaining exhibits to determ ne whether or
not they're admtted or not, and so | was going to go
t hrough and nove the various -- | grouped them and so
maybe we can address themin a group.

The first group are Exhibits 1 through 8, and
all of these are background articles on the risks that
are posed by CAFO dairies, both to groundwater and
surface waters and to public health, and these are
of fered as background to help the Comm ssion educate
t hensel ves on the issues relating to CAFO s because |
know that unlike the permitting folks, you don't deal

with themon a regular basis. So that's the purpose of
CAPI TOL REPORTERS (775) 882-5322
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t hose exhibits, and we would nove theminto evidence.

V5. FAI RBANK:  And we woul d object on the
basis of there's been no foundation laid for the
rel evance or the admssibility of those particular
docunments. They're nultiple various different either
articles, or there's been no foundation as to the
aut henticity of the comments or the veracity and
| egitimacy of the statenents made therein.

On that basis that they' re hearsay, you know,
we have no context to any testinony or issues that have
been presented in the plaintiff's case, and so to sinply
go ahead and try to introduce themfor the purpose of
educating the Conm ssion without any testinony to nake it
rel evant as to this particular application and the
factors pertaining to the issuance in determ nation of
the Smth Valley Dairy permt, we would object to their
adm ssi on.

CHAI RVAN GANS: Colleen, I'msure these are
the exhibits that were sent to the panel with the
original agenda. | know |I've read every one of them

MS. PLATT: Are you talking about the briefs?

CHAI RMAN GANS: Briefs, excuse ne. Yeah, the
briefs. Exactly. | assune that doesn't matter. | nean,
this is nore formal for this particular hearing.

MS. PLATT: You can ask counsel if they're
CAPI TOL REPORTERS (775) 882-5322
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t he same ones attached to his brief.

MR. MARSHALL: Yes, they are.

M5. PLATT: So the Comm ssion already has
t hem

CHAI RVAN GANS: Yeah. You guys have -- W
got themwth the briefs. That's where | |earned that
nunber 19 wasn't there. | kept |ooking for it.

MR. MARSHALL: M apol ogi es.

M5. FAIRBANK: And we would still assert the
objection that there's been no foundation or rel evance to
the particular issues in this case, and that there's no
basis for themto be relied upon in any manner or fashion
with respect to the decision in this case.

MR JOHNSTON: The intervener joins in the
objection. They're clearly hearsay docunents in the
sense that there's been no opportunity to cross-exani ne
t he author of any of these reports, to draw upon any
i naccuracies, notivations, such as the Pew Conm ssion
study, which is obviously anti-large agriculture. W
haven't had that opportunity.

I would request further that the panel not,
even t hough you obviously received themas part of the
appel lant's opening brief, that they not be relied upon
in issuing a decision in this matter.

MR. MARSHALL: May | have a short rebuttal ?
CAPI TOL REPORTERS (775) 882-5322
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So the two objections are foundation and rel evance. |[|'l]I
address rel evance first.

MR JOHNSTON: Hear say.

MR MARSHALL: [I'msorry. Hearsay. Thank
you. And I'Ill address rel evance first.

MR, JOHNSTON: One ot her objection. They
were not offered during the case-in-chief through any
wi tness, and there was no testinony that Ms. Martin even
relied on Exhibits 1 through 8 in offering her opinions.

MR. MARSHALL: Anything el se?

MR, JOHNSTON: 1'Il keep it to that for now.

MR. MARSHALL: Okay. So there's -- I'l
address relevance. They are directly relevant. The
permt before you is a Confined Aninmal Feeding Operation
permt, and these articles tal k about the inpacts of
confined, |arge Confined Ani mal Feedi ng Operations.

As to the foundation, the foundation is,
think, clear fromthe face of the articles that they are
what they are. They don't have to be relied upon by an
expert. They were offered again for the purposes of
background for you all. Hearsay is that these are a
conmbi nati on of published articles and -- Well, they're
al |l published, but sonme are peer-reviewed, sone are not,
and that for hearsay purposes, you are not bound by

traditional hearsay rules, so if these are useful for you
CAPI TOL REPORTERS (775) 882-5322
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in anore informal setting, you can rely upon them And
then the fact -- | think I hit all of those objections.
So nowit's --

CHAI RMAN GANS: |'mgoing to sustain the
State's objection on this.

MR. MARSHALL: So 1 through 8 then are out.
I's that correct?

CHAI RMVAN GANS: That's correct.

MR. MARSHALL: Okay. The next group is, or
excuse nme, did we address WA, WS-38?

MS. ARMSTRONG.  No.

MR. MARSHALL: So WIS-38 is Exhibit 9, and it
was an exhibit that was testified that it is published in
August of 2014, and at the same tine is when the, excuse
me, the Smth Valley Dairy permt was within the
consideration of NDEP. The testinony was |ater w thdrawn
at sonme unknown point. W offer it as a statenent of, at
that tinme, what was the people's thoughts directly
related to what measures are appropriate for the design
and pl acenent of storage ponds for confined --
specifically for Confined Ani mal Feedi ng Operations.

M5. FAI RBANK:  And we woul d object to the
adm ssion of Appellant's Exhibit Nunber 9. Yesterday
during the testinony, the only time that any context or

with respect to this particular exhibit was nade was
CAPI TOL REPORTERS (775) 882-5322
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during the examnation of M. Mark Kimnski, and we've
objected to the, you know, sonme questioning and issues
with respect to this particular exhibit at that tine on
the basis that there was a | ack of foundation, that

appel lants had failed to correlate this particul ar
docunent to the specific permt at issue here, the Smth
Valley Dairy permt, and at that point in time, appellant
failed to establish that foundation and rel ationship

ei ther through the testinony of M. Kimnski or any other
w tness, and therefore, there's no rel evance.

There's no direct evidence that this
particul ar docunent was relied upon in any manner, shape,
or formw th respect to this particular permt relating
to the Smith Valley Dairy, and on that basis, we object
that there's been no foundation laid to make it rel evant
and pertinent in this particular case.

MR, JOHNSTON: | have not hi ng.

CHAI RVAN GANS:  You usual Iy have sonet hi ng.

MR. JOHNSTON. The only thing | have to say
onit is | don't have anything to say with respect to
this exhibit.

MR. MARSHALL: | believe the testinony was
that M. Kimnski, who was referring to the Smth Valley
Dai ry application, about WS-38, excuse ne, at the sane

time as he hel ped devel op WIS-38, which was gui ded
CAPI TOL REPORTERS (775) 882-5322






© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © 00 N o O A W N kB O

specifically for CAFO, so it was in effect at sonme tine
during that tinme period, and therefore, it is relevant to
est abli sh what the major concerns were of the people
reviewing the permt at issue.

There was al so, | believe, testinony from
Ms. Martin that she believed there was e-nail
comrmuni cations with DEQ and about WIS-38. So that's our
basis for noving WIS-38, Exhibit 9, into evidence.

CHAl RMVAN GANS: |'mgoing to ask the
Comm ssioners. Did you see the relevance to your case
her e?

COW SSIONER TURNER: | don't think it's an
i ssue for nme.

CHAl RMVAN GANS:  Tonf

COW SSI ONER PORTA: | don't think so either.

CHAI RVAN GANS: 1'mgoing to sustain the
State's objection.

MR MARSHALL: Ckay. So Exhibit 9 is out; is
that correct?

CHAl RMAN GANS: Yes. Correct.

MR, MARSHALL: The next group is Exhibits 12,
13, 14. These are a group of articles, newspaper
articles, published newspaper articles submtted by
appel l ants that essentially go to the background

regarding the State's efforts to draw dairies into the
CAPI TOL REPORTERS (775) 882-5322

10






© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © 00 N o O A W N kB O

State with representations of business-friendly

regul ations. These exhibits were offered to show the
pressure upon NDEP in this instance where they were faced
with a situation of an already constructed dairy in their
permtting. So | would, with that, | would nove Exhibits
12, 13, and 14 into evidence.

M5. FAI RBANK: And again, we woul d object on
the basis that first off, there has been no foundation
laid. There's been no testinony as to the effect of what
M. Marshall is attenpting to assert is the intent behind
these particular exhibits. No testinony has been
provi ded. There's been no relationship to nake these
particular articles relevant to issuance of this
particul ar permt under these particular circunstances
and facts relevant to this case.

And furthernore, these again, are hearsay,

t he newspaper articles, and so they're out-of-court
statenents, and to the extent that M. Marshall and
appel lants want to go ahead and assert themto sonehow
i mpute a perspective on NDEP that's not otherw se been
i ntroduced in evidence through testinony in this
particul ar proceedi ng woul d be inproper.

MR JOHNSTON: | join in the objection.
Newspaper articles are hearsay. Secondly, they're

irrelevant here. The notion that Nevada wants to attract
CAPI TOL REPORTERS (775) 882-5322
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busi nesses and dairies sonehow equates to NDEP' s
forfeiting its duty to do its job is a stretch that is
not supported by any evidence, and newspaper articles in
that regard don't tend to nake that fact any nore
probable than it is. Therefore, it does not conply with
the definition of relevant evidence.

MR, MARSHALL: Just a quick note about
foundation, and this notion that in this proceeding, you
have to have witness testinony about exhibits before they
are offered into evidence and accepted by you. That is
not the rule in this proceeding as far as I know. It may
be an evidentiary rule as counsel for NDEP noted in court
for hearsay, but that's not, | believe, the rule here.

In fact, you offered it under a relaxed standard. And so
if you believe that these articles are relevant to

under standi ng the process that was going on, then you are
able to accept theminto evidence. Thank you.

CHAI RMVAN GANS: |'mgoing to sustain the
State's objection.

MR. MARSHALL: So 12 through 14 are out?

CHAI RMAN GANS:  Correct.

MR MARSHALL: | believe the next one is
Exhibit 37; is that correct?

M5. KING That's correct.

MR. MARSHALL: So there's a group of
CAPI TOL REPORTERS (775) 882-5322
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exhibits: Exhibit 27, 28, 29, and 30. These exhibits,
the first three, 27, 28, and 29, are the letter of
violation fromLyon County on this day, the letter of
noticed violation to Dirk Viot on this dairy, and the
Lyon County stop work order on this dairy from Lyon
County because of violations of county ordi nances on the
construction of the dairy.

These are offered to denonstrate a pattern
and practice of applicant and the permttee in this case
regarding their attitudes towards conpliance with state
and local laws. Simlarly, Exhibit 30 is a cease and
desist order fromthe California Water Resources Agency.
| believe it was the San Joaquin County Regional Water
Quality Control Board regarding again, a failure of
M. Vlot to performobligations under state law. So we
of fer these as evidence of the essentially, the attitude
of the dairy operator in this case and particul ar need
for conditions and nonitoring that are strict because of
who is the dairy operator in this case.

M5. FAIRBANK: On the basis of Exhibits 27,
28, and 29, first off, we would object that these are al
information and docunents that are subsequent to the
i ssuance of a permt in this particular case. It's not
information that was before the Departnent of

Environnmental Protection or available prior to issuance
CAPI TOL REPORTERS (775) 882-5322
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of the permt, and so therefore, there's sinply no

rel evance as to whether or not the issuance of a permt
under the statutory and regul atory provisions guiding the
Department of Environnental Protection were appropriate
or proper. \Wether or not there's a pattern and
practices is utterly irrelevant to whether or not the
permt was issued in accordance with the | aw

Secondarily, with respect to nunber 30, the
California matter, that's conpletely irrelevant to this
particul ar case and factors in this particular matter.
This is a Nevada permt brought under Nevada | aw specific
to the Nevada issues, and so there's no relevance as to
-- and certainly, it wuld be beyond the purview of the
Department of Environnental Protection to be involved in
what occurs in another jurisdiction with regards to
eval uating the application and whether it neets Nevada
standards. And so that basis, we would assert that it's
irrel evant and not admi ssi bl e.

CHAI RMAN GANS: Let ne ask. | want to make
sure I'mclear on this. The 27, 8 and 9, they were
issued after their permt was issued? |I|s that what |
heard you say?

M5. FAIRBANK: Yes. The permt was issued in
this particular case in March 2015. Exhibit Nunber 27 is

a letter dated May 8th, 2015. Nunber 28 is a noticed
CAPI TOL REPORTERS (775) 882-5322
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violation dated May 7th, 2015; and nunber 29 is also
dated May 7th, 2015; all after the issuance of the permt
in this particular case.

MR JOHNSTON: I1'Il be alittle nore blunt,
M. Chairman. This is just an attenpt to engage in a
snear canpai gn against our client. [It's not rel evant,
and | don't want to have to go down the rabbit hol e of
t hi ngs that have transpired with the Lyon County and the
bui | di ng departnent there, how those issues have been
resol ved, and how t hey've worked with Lyon County. It's
not relevant to the decision that you have to nake here
with respect to the issuance of this permt.

In addition, | don't nean to keep goi ng back
to rules of evidence, but there's an obvious
m sunder st andi ng on the part of the appellants. You
can't use prior instances of m sdeeds to show a
propensity to conmt bad acts. It's not allowed. And
that's what they're trying to do, and they're doing it in
an inconplete picture without reference to what has
transpired. So for that reason, irrelevant, they' re not
proper evidence, and we're going to end up going down on
an entirely different path if this is allowed in because
|''m not going to have a choice but to put witnesses on
the stand to address these issues. And | don't want to

waste this panel's tinme with irrelevant information
CAPI TOL REPORTERS (775) 882-5322
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because the appellants want to not focus on the nerits or
| ack thereof of their case, but engage in an inproper
smear canpai gn agai nst the operator of the dairy.

MR. MARSHALL: Just to restate our original
position, we think that the conduct of this particular
dairy operator is highly relevant to your review of
whet her or not the permt is adequate.

CHAl RMVAN GANS: Okay. |'mgoing to sustain
the notion of the State on all four.

MR. MARSHALL: So 27 through 30 are out?

CHAI RVAN GANS: That's correct.

MR. MARSHALL: | believe in a prior ruling,
you ruled that Exhibit 31 and 32 are out, so now we're
novi ng onto Exhibit 33 and 34. These are NDEP fact
sheets regarding prior approvals of the Ponderosa Dairy
and the Desert Hills Dairy. They were offered to show in
t hose instances the depth to groundwater in those cases,
excuse nme, and those situations were both | ower than 80
feet below the ponds, and it was offered to show the
di fference between the relative close groundwater here
and ot her instances in the past where NDEP has not had to
address this issue.

MS. FAIRBANK: And again, we would just
assert that these are docunents pertaining to other

dairies at different locations in different parts of the
CAPI TOL REPORTERS (775) 882-5322
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State of Nevada that are not germane or particular to the
permt which is before the Comm ssion and the issuance of
the permt.

The issue here is as it pertains to the
specific facts and circunstances relating to the Smth
Valley Dairy permt, and what happened w th anot her
permt in another part of the state with different
factors is not germane to the issues for the State
Department of Environnental Protection to take into
consi deration when issuing this particular permt. And
on that basis, we would just assert that it's irrelevant
and not pertinent.

MR JOHNSTON: | join in that objection.

MR, MARSHALL: | think we've stated why we
bel i eve these docunents to be relevant to the depth to
groundwat er i ssue.

CHAI RVAN GANS: Ckay. Again, I'mgoing to ny
conpadres here. Do you see any relevance for you to this
i ssue?

COM SSI ONER TURNER: | don't see any
rel evance, personally.

COW SSI ONER PORTA: | agree.

CHAI RMAN GANS: Okay. Sust ai ned.

MR MARSHALL: So Exhibits 33 and 34 are out.

Dd we --
CAPI TOL REPORTERS (775) 882-5322
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CHAI RVAN GANS: Thirty-six is.

MR. MARSHALL: Is not? | think --

CHAI RVAN GANS: Thirty-six is in.

COW SSI ONER TURNER:  Thirty-six is in.

CHAI RVAN GANS: Yes, 36 is in.

MR, MARSHALL: Excuse nme. Sorry. | mssed
one exhibit. Thirty-five had not been addressed. That's
a declaration of Mrshall Todd.

M5. KING That's the one | was | ooking at.

MR. MARSHALL: | apologize. And the
decl aration of Marshall Todd mrrors his testinony
regarding his going to NDEP on three separate occasions
in 2014 and inquiring whether or not he could have access
to the public records, the file at that point, and him
bei ng deni ed access by NDEP and staff. So we offer that
on that basis, Exhibit 35.

MS. FAI RBANK:  And we woul d object on the
basis that M. Todd was actually here to testify. He
gave testinony under oath which is the best evidence, and
so you have the evidence before you. A declaration is
sinply an out-of-court statenent, and with the fact that
M. Todd was here and available to testify, there's no
rel evance or need for the admttance of this particular
docunent .

MR, JOHNSTON: | don't really care. He
CAPI TOL REPORTERS (775) 882-5322
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testified. |If you want to admt this declaration, it's
not proper, but |I don't care.

CHAl RVAN GANS: We'l|l leave that one in. So
you're denied that notion. So 35 is in.

MR. MARSHALL: Thirty-five is in. Then |
bel i eve we addressed 36 and 37 was a prior agreenent.
Then we have Exhibits 38 and 39. These are the two that
were pending, | believe.

M5. KING No, those are not adm ssible.

CHAI RVAN GANS: No. Thirty-nine was A, B and
C, if | renmenber correctly.

MR. MARSHALL: I'msorry. Thirty-eight,
bel i eve, was rul ed inadm ssible, but | believe 39 was the
one that we were havi ng pendi ng.

M5. KING  Uh- huh.

MR. MARSHALL: And hadn't ruled on.

MB. KING Right.

MR MARSHALL: [I'msorry. So 38 is out, and
39 i s pending.

COW SSI ONER PORTA:  And the status of 38?2

CHAI RVAN GANS: Thirty-six is in.

COMM SSI ONER TURNER: Thirty-six and 37 are

CHAl RVMAN GANS:  Yes.

COWM SSI ONER PORTA: Ckay. Thank you.
CAPI TOL REPORTERS (775) 882-5322
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MR. MARSHALL: So we have Exhibit 39, which
are phot ographs of the stormrunoff at Smth Valley
Dairy. | believe the testinony was that was in July of
this year, and | think it's clear fromthe testinony that
t hose phot ographs show the runoff from adjacent
properties. That's the relevance. It goes directly to
whet her or not their permt was adequately designed,
excuse nme, adequate facilities were adequately designed.

M5. FAI RBANK: And we woul d obj ect on the
basis they're not relevant to the issuance of the permt.
These were phot ographs, the testinony is that these are
phot ographs of incidences and circunstances subsequent to
the issuance of the permit in this particular case, and
so this is information that was not before the NDEP, it
was not available to them and was not part of the record
in considering, in making the determnations as to the
i ssuance of the permt. And so on that basis, we would
just state that it's not relevant and shoul d not be

relied upon.

MR, JOHNSTON: | have to disagree with the
State here. | don't have a problemwth Exhibit 39. |If
we go forward, | may even have people testify as to what

t hese pictures show, and it shows the adequate design of
the site, so | do not have an objection to Exhibit 39.

CHAl RMAN GANS: Gent| enen?
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COWM SSI ONER PORTA: | don't have a problem
wth either of those that were admtted, and if and when
t hey' re appeal ed, they can question the people who took
them at that tinme.

COW SSIONER TURNER: | think | share Tom s
opi ni on.

CHAI RVAN GANS: Gkay. |I'mgoing to deny this
one. Thirty-nine is in.

MR MARSHALL: So Exhibit 39 is in, and |
believe 40 is --

CHAI RVAN GANS:  Yes.

MR. MARSHALL: -- by stipulation? Okay. So
t hat addresses the outstanding evidentiary issues from
appellant's case. And if you would, nowl'd like to
present argunent on the State's, which | believe is
joined by the intervener, notion to --

CHAI RVAN GANS: John, can | hold you just a
mnute. Katie, was there anything el se?

M5. ARMSTRONG  Yeah.

CHAI RVAN GANS: | was kind of trying to cut
you off last night, obviously.

MR. MARSHALL: | thought I was going to be
respondi ng to the notion, but please.

MR JOHNSTON:  Well, | think we have an

opportunity to argue the notion before you respond to the
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not i on.

M5. ARMSTRONG. Yes. Thank you. So as you
remenber, before we left |ast night, NDEP noved for, in
essence, sunmary judgnment, or it could be terned before
this board a directed finding, and I want to go through
why we are seeking for you to rule in that way.

Pursuant to your regs under the SEC 445D. 890,
it requires an appeal to the SEC to be based on certain
factors. And if you look at that, I"'mjust going to read
t hrough those so we're clear on what the appeal is to be
based on. The final decision was in violation of any
constitutional or statutory provision. The final
deci sion was in excess of the statutory authority of the
Departnment. The final decision was made upon unl awf ul
procedure. The final decision was affected by other
error of law. The final decision was clearly erroneous
in view of the reliable, probative and substanti al
evi dence on the whole record, or the final decision was
arbitrary or capricious or characterized by an abuse of
di scretion.

Now, through this process, we've derived from
appel l ant's pl eadings that what they're alleging is NDEP
acted in an arbitrary and capricious manner or otherw se
abused its discretion. Throughout this process,

appel  ants have never alluded to any of the other
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grounds. And let's renenber, the burden is on appel |l ant
to prove their case by a preponderance of the evidence.

The only relevant testinony yesterday that
was provi ded by appellants was when M chele Reid sat up
in the chair and was questioned, and the only rel evant
guestion canme from Conm ssioner Porta. And he asked her,
"M ss Reid, do you believe this permt was witten under
the -- was witten in conpliance with the Iaw?" And
Ms. Reid responded, "Yes."

And then M. Mrshall had the opportunity to
guestion her further and never did. That is the only
rel evant evidence that was put forth in front of this
Board or this Conm ssion yesterday was that the permt
was in fact issued in requirenents with the law. So that
iIs a question I'd been wanting to ask Ms. M chel e Reid,
but we needed to stay wthin then confines of the direct
that M. Marshall was questioning.

Now, today if you want us, we will put our
case on, and we will put Mchele Reid on the stand, and
she drafted the permt, and we'll go through the permt
page by page, line by line and see where it neets the
requi renents of the law. Yesterday she already testified
it meets the requirenents of the law. Appellants have
failed in their burden. They didn't bring anything forth

t hat suggests that NDEP acted in an arbitrary or
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capricious manner or abused its discretion.

So we will -- and the record is clear from
M. Porta's questioning the permit was witten under the
requi rements and the guides of the law. So therefore, we
ask for this Commssion to rule in our favor and find a
directed finding in this matter. Thank you.

MR JOHNSTON: M. Chairman, Menbers of the
Commi ssion, | agree with the State froma procedura
aspect that if the evidentiary record as it stands now
does not enable you to nmake a finding that NDEP acted
arbitrarily and capriciously, then there is no need to go
forward with additional wtnesses and testinony, and that
you can maeke the decision now sinply because it's the
appel l ant's burden.

But, you know, yesterday in opening
statenment, | said the theory of the appellant's case is
they start with the premse that |arge dairies and CAFO s
are inherently bad. They then go to the fact that other
dairies have had and resulted in environnental problens.
Therefore, NDEP nust have erred in issuing this permt
for this dairy in Smth Valley. And if you recall during
nmy opening statenent, | said you can't connect the dots
in the manner that the appellants are trying to connect
t hem

So ny question is, have they done anything
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since opening statenents yesterday through the testinony
of Mss Martin or any other wtness or any other docunent
to connect those dots, and the answer to that question is
no. Have they cone forward with any evidence to show
that NDEP acted arbitrarily and capriciously? And the
answer to that question is no. So there's no basis to
continue down an evidentiary hearing with additiona

Wi t nesses.

Now, there's been assertions that well, the
profit notive of a dairyman wants themto cut corners.
Well, | reject that assertion. There's no evidence of
that. And to the extent profit notive is in any way
rel evant, profit notives make sure you conply with the
regul atory standards so that you have a long-termreturn
on amulti-mllion dollar capital investnent. You don't
do it in a manner that's going to create problens so that
you're shut down a year fromnow, five years from now, or
seven years from now.

| also reject the assertion that the people
responsi ble for protecting the waters of this state woul d
issue a permt that will inevitably result in the
contam nation of the groundwater of this state. But nore
importantly, whether | reject that assertion or not,
that's not that inportant. [|'mjust an attorney

representing one person. The law rejects that assertion.
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The | aw effectively builds in a presunption that what
NDEP did was lawful, within its authority, and proper.

It's the burden on the appellant to come
forward with evidence to show that they sonmehow went
outside the regulatory framework, that they didn't have
evi dence to support their issuance of the decision.
Wiere is that evidence? It does not exist in this
evidentiary record after the appellants had rested on
their case-in-chief. |In fact, when you | ook at the
evidentiary record as it stands now, because we have al
of NDEP's exhibits in the record by stipulation, we also
have all of the Smth Valley Dairy's exhibits in the
record with the explanation of those exhibits in the
record by stipulation, it refutes the entire theory of
their case

Ms. Martin -- and |'mnot going to even get
into whether or not you should give any credit or weight
to the testinony because of issues of bias and that.
What did Mss Martin testify to? D d she testify or
opi ne that the design of this dairy did not neet
engi neering standards? No. Did she opine that this
permt, as it was witten and issued, violated Nevada | aw
or didn't address the things that need to be? No. Her
entire testi nony was based upon well, | would have

witten it differently, or I would have added this, or |
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may not have allowed that. WelIl, that's her opinion as
to what she m ght have done, but it doesn't show an abuse
of discretion. Wat it shows is there is a discretionary
realmin issuing these permts. And the question is, did
the State go outside of that. And you can't say the
State of Nevada violated its duty because an expert
that's against CAFO s m ght have done things a little bit
differently. That doesn't show an abuse of discretion.

What we heard about, to the extent we heard
anything that got close to the actual issues on this
appeal, was groundwater |evel and the depths of these
ponds. But they couldn't tie the groundwater
nmeasurements that they referred to. They cherry-picked
them never tied it to the actual |ocation of the ponds.
They never addressed that the standard tal ks about
separation fromthe ponds to the groundwater |evel and
addi ti onal neasures such as synthetic liners. They never
tied it together how any standard was vi ol at ed.

So what M ss Marshall did, or Mss Martin
did, she goes further and says, "Well, | think there's
going to be operational issues at the dairy. There m ght
be solids in the ponds. |If groundwater approaches or
rises to the line of the pond, that mght be" -- that's
an operational issue that someone is then going to then

have to address if it occurs, if it does occur, whether
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it presents a problem and sonmething is going to have to
occur then, and NDEP is in power to do sonething then.
And it's wild speculation that these things
are going to occur because Mss Martin is not qualified
to opine on the operations of a dairy. She's never
desi gned one. She's never hel ped them apply for a CAFO
permt for a dairy. She's never enforced a CAFO permt.
She went far beyond her experience. And what is her CAFO
experience? |It's looking at applications and permts
after they are and being a Monday norni ng quarterback and
saying, "This is what | would have done differently."
And that's not sufficient to show that NDEP acted outside
of its scope of authority or erred in any manner in

issuing this permt that allows for surface application

of certain discharge waters for -- on the ag fields and
di scharge in the event of a 25-year storm That's all it
does.

And NDEP had to issue this permt if the
regul atory requirenents were nmet. They couldn't sinply
say no because of sonme phil osophical objection to |arge
agriculture. That's not what it was. And that's the
objection that the appellants have. They sinply don't
like the site of this dairy, and they're trying to cone
into this panel and convince you that the site is

i nproper, but they try to do that in a manner and they
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can't do it under the standard where they show NDEP.

For that reason, given the evidentiary
standard and the evidentiary record as it exists with the
stipulated exhibits, in particular the appellant's
exhibits that have been stipul ated and address all of the
i ssues Mss Martin and SOS has raised in this case to
show why they're m staken, the groundwater issues, the
ability of the ponds. And ironically, | think if |
understood Mss Martin's testinony, it's alnost as though
| guess the ponds can handle too nuch water, that they
have a greater capacity than just the operation of the
dairy itself. Wiy is that? Because they went above and
beyond the m ni mum required standards to neet the
regul atory requirenents of this dairy at that site.

For all of these reasons, since there's no
evi dence upon which you could find that NDEP acted
arbitrarily and capriciously, there's no need to proceed
with additional testinobny. Now, we're happy to do that,
but I don't want to utilize the staff's tinme, your tineg,
and the resources of the State to go on and sinply
confirmvia testinony what's already confirmed in the
evidentiary record that's been stipulated into evidence
and the documents before you. Thank you.

MR MARSHALL: GCkay. | think about the only

thing that | mght agree with the statenments of counse
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for NDEP and for the intervener is that your job, if we
have not presented evidence that at this point neets our
burden, then you should either disnmss the appeal or
continue on. So it really is the question for us nowto
denonstrate to you why the permt either violates the
law, is arbitrary and capricious.

Now, that's not done through one person's
testinony or one exhibit. It is done through the pulling
together of all of that information. So what | ask you
to do is kind of suspend reliance on any one particul ar
pi ece of evidence because what |'m about to do nowis try
to present you, roll together everything that we have and
to show you why relating directly to, | think, the
Chai rman' s opening statenent that this particular dairy
facility is not properly designed, constructed, or
mai ntained in order to neet the statutory criteria.

And really, this comes froma conbination of
attack from underground and attack from overground, and
those are the two issues that | first want to focus on,
whi ch are groundwater invasion fromunderneath and run-on
that was not calculated fromstormwater. Now, let's
first do a little stage setting, and I'mgoing to rely
primarily on exhibits that are in the intervener's
binder. So if you would, |I'd ask you to please turn to

it's about -- it's Exhibit 1, but they're not internally
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paginated. |It's sheet B-1, which is the preconditioned
-- there's a nunber of pull-out sheets. | believe it's
the first one. No, the second one. Third one. Excuse
me, but it's sheet B-1. It shows the pre-conditioned
contours. Ckay?

So what this shows, you know, and we've
al ready had testinony that the contours or that the dairy
is sloping down towards the north, and this is oriented
north/south. And you can see that the contours are
com ng, particularly on the eastern side. On the
northern side, you can see where the ponds are going to
be located. Up on the north side, you can see the angle
of the contours going directly towards where the ponds
were to be put fromboth fromall along the eastern side,
and al so, you can see that there's essentially a drai nage
that comes down fromthe east and sw ngs through the
north right through the area where the ponds are going to
be located. So that's the first kind of context.

The second, if you'll open two pages |ater,
it's a topographical survey. And this is an as-built
survey, and you can see that there has been significant
mani pul ati on of the geography, but still, there is a
runoff fromthe right-hand eastern side towards the
ponds. In fact, and the other thing 1'd Iike you to

notice is there is nonitoring well one is |ocated right
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here, and that's identified as -- ny eyes cannot read
this little type, but it seens to be in about the sane
condition as that little dot and circle, and then there's
a nonitoring well on the left-hand side where nonitoring
well three is, and then nonitoring well two is on the
north side.

And then let's open, nove to it's about ten
pages down. It's the second pullout. |It's Smth Valley
Dairy site plan, and it looks like this. And what this
exhibit shows is the drainage pattern. And if you | ook
al ong the east side, you can see that the drainage from
the east side goes directly towards the ponds. And then
the next two pages |later, we have an as-built site plan
for the ponds. And there's a couple of things I'd Iike
to draw your attention to here that you can get a fee
for the depth of the ponds by | ooking at the contour
el evations. You find the weir on the north pond. Right
to the right are elevations, and the top of the pond is
at 4660, and then there's a one-foot contour, and it
drops down about ten feet to the bottom of the pond. And
if you | ook down, just follow down to the south pond,

t hat denonstrates that the ponds are approxinmately ten
feet, give or take, below ground |evel

In addition, you'll notice on the weir, which

is the overflow, it actually cuts down into the berm and
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the towis actually at an elevation that | ooks to be one
or two feet below the |evel.

CHAI RVAN GANS: Are you |l ooking at this where
it says rip wap?

MR MARSHALL: Yes. |It's entitled,
"Emergency Spill Gate." Excuse ne.

CHAI RVAN GANS: Ckay. | got it.

MR MARSHALL: Now, if you | ook at the next
page, what this page indicates is the operational -- the
operation of these two ponds, and essentially, the
distribution of the layering of the pond. This is -- its
actually weirs, but the operations show that there's a
couple different uses, as we know fromthese ponds. One
is the working volume, which is denoted here, which is
the bottom | ayer of these ponds, and that's the waste
generated fromthe dairy itself, the wash water, all of
the things that Ms. Martin testified to as how the dairy
-- how CAFO s operate.

If you | ook at the north berm cross-section,
you will see that there's a couple different |ayers on
top. You have the working volune, and then what you have
is look off to your right. There's the 24-year, 24-hour
stormrunoff volune, which is denoted as three feet.

M5. ARMSTRONG And if | may at this point,

|"d like to object to the Iine of M. Marshall's
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testinmony here. This is a notion for a directed finding.
He's not offering anything about how he has nmet his
burden or failed to do so. He's offering engineering
testi nony that was not offered in his case-in-chief. He
has finished his case-in-chief. He did not question
Mchele Reid to any extent. He did not call any
engi neers in his case-in-chief, which he had the
opportunity to do, and he didn't. W're talking about a
notion for directed finding here, and he is not offering
anything to rebut that.

MR. MARSHALL: So yes, | am if I wll be
allowed to do so.

CHAI RVAN GANS:  You will get there?

MR, MARSHALL: Yes.

CHAI RVAN GANS:  Ckay.

MR, MARSHALL: Just setting the ground as to

CHAI RVAN GANS: Denied. Go ahead.

MR MARSHALL: Ckay. So that's the storage
vol une that was cal cul ated, as testified by Ms. Martin,
at 140 acres for the dairy that the work, excuse ne, on
the north pond, the 24-year, 24-hour stormrunoff vol une.
Ckay? So those are the key stage setting as to what the
evi dence actually was, | believe, to sonme extent before

NDEP, but of course we're dealing with as-builts instead
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of pl ans.

So the first issue that | want to address is
depth to groundwater. And as Ms. Martin testified, the
issue that's here that's also inherent in both the NRCS
gui dance and in NDEP's own consideration is you want a
separation. In fact, separation is required, as
M. Kam nski testified, between groundwater and the |iner
for a nunber of reasons, for integrity of the pond and
also to ensure that for integrity of the menbrane so
there is not any uplift, etcetera.

Now, M. Kam nski testified that the only
evi dence that they considered in the term nation of
separation of groundwater was the geotech report, Exhibit
11-A. Renenber that? And Exhibit 11-A was interesting
for a nunber of reasons. One, it had depth to
groundwat er neasured at the seasonal -- in the exact
opposite season fromwhat Ms. Martin read into the record
as high groundwater found by NRCS in Lyon County, which
is January, Decenber-January. This, in fact, was
neasured at the end of June. So you have -- you don't
have quite a seasonal high groundwater in the record.

You just don't. It's not there.

Now, why is that inportant? Because water

tabl es go up and down per season as indicated by NRCS.

Secondly, those water |evels were taken during a tinme of
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drought, so you have depressed --

MR, JOHNSTON: (bjection. There's no
evidence in the record that you have depressed
groundwater level. This was the objection | nade
yesterday. This is M. Marshall testifying.

MR. MARSHALL: | believe he's made his
objection. Rather than testify --

MR JOHNSTON: M. Chairman, may | finish?

CHAl RVAN GANS: It was sustained, as |
recall. That objection was made yest erday.

MR. MARSHALL: Well, and if you -- no, but I
believe | cane back, and |I'm about to go to the testinony
of Frank Ely, that he testified directly to the drop in
groundwater as a result of the last four or five years of
drought. And there's no objection that, in fact I
believe it was stipulated, that there has been drought.
So we're not -- I'mnot trying to testify as to what the
-- where the groundwater would be if the there was not
drought. Al I'msaying is that report was prepared and
neasured at a tine of drought, and we have testinony
from--

CHAI RVAN GANS: Wiich may be irrelevant, is
what we're saying. That's what |'ve heard him Brad say.

MR. JOHNSTON:. |'m saying he has, you know,

this is the problemwi th the appellant's entire case.
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They don't present the evidence to reach the concl usions
they want you to reach. They just want to throw out a
nunber here and throw out a nunber there, and say
therefore. And that's not the way evidentiary standards
work. And yesterday, we addressed this very precise
issue. There's a lot of people who woul d dispute that
the groundwater |level is actually going down during this
time of drought. And we've seen that argunent made in
Smth Valley, in Mason Valley, in --

MR. MARSHALL: kay. That is evidence --

THE COURT REPORTER. One at a tine, please.

MR JOHNSTON: M. Chairman, |'d ask
M. Mrshall to let me finish. | don't interrupt him

MR. MARSHALL: Yes, you do.

CHAI RMAN GANS: That's enough. That's
enough. John, | appreciate if you just go forward.
Let's not get as run down on this one or stopped on this
one.

MR MARSHALL: GCkay. So ny only point is the
LUMOS report, the only evidence of depth to groundwater
was taken after or during drought.

Now, so what do we have? What neasurenents
do we have? W have neasurenments of a 10 to 15 --
excuse nme, | believe it's 14 to 15, and M. Kam nski

testified as to, in his opinion, he would use 15 as the
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depth to groundwater taken at that tinme. And Ms. Martin
testified and read fromadmtted Exhibit 37 that we have
depth to groundwater now of 12, excuse ne, 6.7 feet on
watering well two, we have depth to groundwater ten feet
on nonitoring well one, and we have depth to groundwater
of 4.5 feet on nonitoring well five, and that was in
March of this year.

So what evidence then -- and all this goes to
show you why it was arbitrary to issue the permt on this
record because in order to neet the standard that they
have as to whether or not you've got four feet of
cl earance, depth to groundwater, you need to know one,
what is our seasonal high groundwater, and two, is there
going to be any fluctuations as a result of conditions of
non-drought. And there's no evidence in the record in
whi ch to base an opinion on or base a conclusion that you
have accurately disclosed depth to groundwater for this
critical issue, which is the integrity of the pond from
underneath. That's arbitrary to conclude that you have
14 or four feet of clearance under these conditions with
only this evidence at the tine the permt was issued.

CHAI RVAN GANS: Well, you've, in ny m nd,
connected a dot.

MR. MARSHALL: Right.

CHAI RVAN GANS: |Is what you've done.
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MR. MARSHALL: That's what |I'mtrying to do
with this argunent.

CHAI RVAN GANS:  Ckay.

MR. MARSHALL: And it is not necessary that |
have a witness do that as long as the evidence is before
you. And here, we not only have what we have is
evi dence, but honestly, we have, for NDEFP' s sake, a |ack
of evidence to conclude reasonably, rationally, that
there's going to be separation of depth to groundwater.

So let's go on to our second major point,
which is the sizing of the ponds. Now, why is this
inmportant? This issue goes directly to the issue
regarding is the systemdesigned to contain a 24-year,
excuse me, a 25-year, 24-hour stormevent? And the
anal ysis, as testified by Ms. Martin and shown on Exhi bit
24, NDEP' s Exhibit 24, that the calculation for
groundwater, that |ayer that was shown in the ponds was
based on 140 acres of the dairy only. And the report by
AGPRO stated that runon was not going to be an issue.

Now, if you go back to their own exhibits and
| ook at both the drainage patterns that we' ve | ooked at,
the precontours and the postcontours, and you'll notice
that the contours do not extend off the page, off the
property boundary. They end right on the property

boundary. So the question that we have for NDEP is how
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did they conclude, how could they reasonably, rationally
rely on a calculation of the volune that those ponds were
going to receive on 140 acres only when it's clear that
that is an arbitrary determ nation not prem sed on the
actual facts of water running off fromoff site onto the
dairy property. Their own exhibits show the path of
wat er .

Water, we can't, you know, water is going to
go where it goes, right? And it's clear that there's
going to be, and as we've testified, both Ms. Matuso
(pho.) and the photograph, that there's water flow ng
onto the property fromoffsite froma recent cloudburst.
So that conclusion that the ponds are adequately sized
based on a 140-acre nottling is arbitrary. So that's the
attack fromthe top. W' ve tal ked about the attack from
t he bottom

Fundanental |y, we believe that the NDEP was
arbitrary and capricious, i.e., it didn't have the
information necessary to render the conclusion that these
ponds were designed or could be naintai ned and
constructed in a way that would hold back the 25-year
24-hour storm There's additional evidence that we don't
-- haven't even nentioned yet that Ms. Martin testified
to that because you' ve got runoff com ng into the pond,

you're going to have sedinent. Because you don't have
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the ability to totally separate solids, you're going to
have solids in the ponds. And there's no effective way
on these plans to clean out, she testified, the
aggregation of sedinments, etcetera, in the ponds that
actually reduce the volune of the ponds over tine. So as
a conbination of those factors, that's why we believe
NDEFP' s conclusion to issue this permt based on the
construction, the design, and quite honestly, the
operation, will fail. It is not a rational conclusion to
say, as you asked at the beginning of this hearing

whet her or not this permt wll -- is properly designed,
oper at ed, and nai nt ai ned.

I'd like to now go on to why, in addition,
this permit was issued in violation of law. And this
really gets to the Cean Water Act, NPDS perm:t
requirenent. So it is, | think, pretty clear that the
parties' positions are set. They say there's no
di scharge to waters of the United States. W say it
hasn't been shown that there's not going to be. In fact,
we can denonstrate that there will be a discharge. But |
want to tal k about two things.

Now, first, this relates to the pond
di scharge. So as you saw, you have a weir, excuse ne, an
enmergency spillway, that goes directly, and | think as

admtted by the parties in the brief, the path of that
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spillway goes to Artesia Lake and to the state wildlife
managenent area. So you've got a systemthat's not
designed to maintain the anount of water that they're
going to have to deal with. And so you're going to have
di scharges. And the reason why the State maintains that
they do not need an NDPS permt is that this is a cl osed
system There's no outflow. |If you renmenber in the
briefs, there was a back-and-forth about Wl ker, the

Wl ker River system howit's closed, it's a desert

term nal |ake essentially, and the question becones or
the State asserts that that is not. Because it is a

cl osed system is not a waters of the United States. |
think we, in our briefs show you, denonstrate to you that
that --

M5. ARMGTRONG |I'd like to nmake an
objection. This evidence was never provided through
testi mony whether this was a water of United States or
not. M. Marshall had the opportunity to question the
witnesses as to this, and it was never presented under
oath. This is not evidence before this Court.

CHAI RVAN GANS: John, | was confused by that.
| have to agree with Katie. | was waiting for you to get
into the waters of the state and waters of the United
States, and | didn't hear it because | read it in your

brief. So | have to agree with what she's saying. |'m
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conf used.

MR. MARSHALL: Okay. Let nme see if | can
clear that up. Their objection is that this is a closed
system and therefore, by law, it is not waters of the
United States. |'msaying that point is irrelevant, the
determ nation of waters of the United States. That is a
| egal issue as to whether or not a closed system by that
definition, means that this is not waters of the United
States. And it is clear that by case law, so this is a
| egal argunent, by case |law, that whether or not it is a
cl osed systemis quite honestly, that's --

CHAI RVAN GANS: Okay. Now --

MR. MARSHALL: That is --

CHAI RVAN GANS: Let net just --

MR. MARSHALL: You can't use that to say that
it's a --

CHAI RVAN GANS: |'m hearing you say that.

MR, MARSHALL: Yes.

CHAI RMAN GANS: That's your opi ni on, okay,
but | haven't heard the other side of the story on this,
and that's what bothers nme. | nean, | need to know, from
bot h sides, what we're tal king about when we say water of
the U S. and water of the state in a closed system
Vll, I"'monly hearing your side. And |I'm not saying

you're w ong.
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MR. MARSHALL: | know. This is sonething
that if they want to rebut on, they certainly have the
opportunity to.

M5. ARMSTRONG | object. This was never
presented in his case-in-chief. There is nothing to
rebut. It was never presented.

CHAI RVAN GANS: And that's nmy point. |
listened for it. | have to sustain that objection, John,
because | was waiting for it. It never happened.

M5. ARMSTRONG. And any further argunent as
to this that goes towards testinony that has not been
provi ded by the witnesses, this is in essence kind of a
closing argunment that he's presenting here. W're
t al ki ng about whether or not he has met his burden. He's
presenting new evidence, so | just would |ike to have the
Conmm ssi on - -

CHAl RVAN GANS:  Gent | enen?

COW SSI ONER PORTA: M. Chairman, | think to
this issue, what's mssing here is the Corps of Engineers
jurisdictional determnation of a water of the U S., and
that was not presented here.

CHAI RVAN GANS: Exactly.

COW SSI ONER PORTA:  So wi t hout t hat
information, we don't knowif it is or isn't.

CHAI RVAN GANS: John, you're talking to a
CAPI TOL REPORTERS (775) 882-5322
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panel that has had to deal with this issue for years. |
see that -- Tomis an expert in this area, and so that's
why | was waiting yesterday for this because | knew Tom
was ready to ask sone questions, and it never occurred.
So | have to agree and sustain your objection.

MR. MARSHALL: I'mnot trying to play | oose
here. | was just addressing the objection that was
stated in the briefs which | believe the purpose of those
briefs is to focus the issues for you, and the opposition
to the characterization of these as waters of the United
States was based on what | believe to be argunent that
this was a closed system and that's the reason why they
essentially used -- define this as part of the Wl ker
Ri ver Basin system So | respect your order, and | wll
nove on.

CHAI RVAN GANS:  Ckay.

MR, MARSHALL: Now, our last point is this
ki nd of doubl e whanmy of public process, we believe is a
public process violation. And, you know, | think the
evidence is there's no dispute of evidence here. During
the tinme period during which the permt was or the
application was submtted and up to a point that was
testified, | think, close or relatively, | think the
testi mony was about the tine of the opening of the public

comment period or shortly before, docunments were not --
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public docunments were withheld fromthe applicants, and
that's a violation of the open neeting law. And quite
honestly, it's a violation of public trust.

M5. ARMSTRONG. And | object. None of that
was brought before violations of public records |aw.
This was not testinony that was presented. Al that was
presented was that the public had the docunents prior to
t he public coment period closing. | think he needs to
be reinstructed to that.

CHAI RVAN GANS:  And, John, | think | want to
just make ny comment so you can address this fromny
perspective now. That was a dot that wasn't connected
for me yesterday. You did explain to us what occurred.

MR. MARSHALL: Yeah.

CHAI RVAN GANS: And how there seens to be
sonme gaps or, you know, certainly sonme, | would say,

di sconnect. But | never got that it was against the |aw
or they didn't do sonething they were supposed to do. |
didn't get that dot connected.

MR MARSHALL: Okay.

CHAI RVAN GANS: | agree with her.

MR. MARSHALL: Right. So the testinony is
t hey asked to see the file, and both Marshall Todd and,
you know, said that he asked and was denied. And then if

you renenber the testinony by Ms. Reid was that another
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i ndi vidual, a public individual, asked to see the file
for the records, and she said no, that either the permt
was still in draft and therefore, they couldn't view the
file.

Now, all of those records in the file, and we
have them here, are records that were submtted by the
applicant or created by NDEP. They're in a file, and |
will argue as a matter of law -- | don't need testinony
on this point -- that those are public records. They
neet the definition of public records, and there was a
| egal obligation to allow the public to see them

Now, you'll see that when eventually that
they were released, and so | think the main argunment from
t hat was presented and questioned, | think extensively by
the NDEP attorney here is well, so what. Right? You had
access. There's a public conmment period and, you know,
if there was a violation, we cured it. But | think the
timng of this is particularly inportant because what
happened was at the same tine as the public was denied
access to these public records, the dairy was being
constructed. And at the tinme the permt was issued, the
dairy had been essentially built.

M5. ARMSTRONG |'mgoing to object to this
line of testinmony. |Its unfortunate here that

M. Marshall is being able to connect the dots that he
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wasn't able to connect through his testinony that he
elicited yesterday. This is not a part in the hearing
where M. Marshall gets to connect the dots for
everybody's light bulbs to go off. This was not elicited
yesterday in testinony, and | think we need to shut this
down and get back to what the real issue here is, whether
he net his burden or not. And clearly, he didn't because
he's having to sit here and connect the dots. | ask the
Commi ssi on to consider that.

CHAl RVAN GANS:  Gent | enen?

MR. MARSHALL: May | respond?

CHAI RMVAN GANS: No, not yet. | want you to
consi der what the State has said.

COW SSI ONER TURNER: Do you want to go
first?

COW SSI ONER PORTA:  Sure. | nean, | would
tend to agree. These dots shoul d have been connected
yest erday when he presented his case. And the fact that
it's being brought together now with issues that the
Division didn't have information on at the tine they
issued the permt, | have problens with that. |'m not
confortable with this presentation by M. Marshall here
at this tine.

CHAI RMAN GANS:  Mar k?

COW SSI ONER TURNER: | feel that the
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framewor k for devel oping this argunment shoul d have taken
pl ace in sequence, and the tinme for that was during
yesterday's portion of the neeting. So | agree with
M. Porta that this is not appropriate at this tine.

CHAI RMAN GANS:  And | do too, and so |
sustai n your objection. John, you' ve got to get on
poi nt .

MR. MARSHALL: Well, | am quite honestly, a
bit stunned because what essentially the notion that's
before you is a notion that says the evidence that was
presented to you does not add up to either a violation of
law. So what that is, as she defined it, is either a
notion for summary judgnment or a directed verdict, and so
what happens is is the attorney and, you know, 1|'ve
argued multiple notions for summary judgnent based on a
record regardi ng an agency decision. And what the
attorney does is you go through the record and assenbl e
and argue why it is that the evidence that was presented,
it's not argument that we're presenting. |It's evidence.
It's not our obligation to present argunent during our
case-in-chief. 1In fact, we're limted to presenting
evi dence.

Then, after all of the evidence is in, we
t hen have argunent, and the purpose of the argunent is to

connect those dots. So they, the State, has put forth
CAPI TOL REPORTERS (775) 882-5322

49






© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © 00 N o O A W N kB O

that -- and if you sustain their objection, | have
not hing further to say because ny job at this point in
this hearing is to say here's why the evidence we've net
our burden. Ckay?

MR, JOHNSTON: M. Chairman, if | may respond
to that because here's the problem \Wen you're giving a
cl osing argunent or responding to a notion such as the
one made here, and | don't care if it's in front of this
Commi ssion or you're in front of a judge in a trial.
Whien you make a closing argunment to a jury, you are
referring back to the evidence that was presented during
your case during the trial, during the hearing. And you
say, "Here's the evidence on this point. Here's the
evi dence on this point. Therefore."

What you have is M. Marshall effectively
testifying as to what he thinks the evidence is rather
t han what the actual evidence that was presented in the
case, and there's a fine line distinction for that. So
to hold himto that proper standard is not in any way
inmpacting his ability to nake his argunent. He wants to
go beyond that and argue as though he's testifying as to
what the evidence is and assert his own theories that are
not supported by the evidentiary record.

CHAI RMAN GANS: John, what el se do you have?

MR, MARSHALL: That, in fact, was ny | ast
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point | was going to be maki ng about public process. So
if you would allowne to wap up, | will be finished in

about two m nutes.

CHAI RMAN GANS: Ckay. I'Il allow you to wap
up.

MR MARSHALL: And so, at the sane tine that
the plaintiff, excuse ne, the intervenors -- let's see if
| can get this right -- the public was trying to gain

i nformation about the project, the project was being
built. So at the end of the period, and that's based on
evi dence.

So now let's tal k about what's the |egal
i mpact of that. During the public comrent period in
effect, this is our |legal argunent, there was no
effective public coment because the project had been
built, and quite honestly, the dye was cast. And you can
see that in exhibit, | believe it's -- This is the
response to comments, which is 24.

MS. PLATT: Twenty.

MR, MARSHALL: Twenty. The Notice of
Decision. Yes. Excuse ne. Exhibit 20.

M5. ARMSTRONG. Excuse ne. |I'mgoing to
obj ect again. Appellants have failed to nmeet their
burden here, and now he's again connecting the dots

t hrough evidence, and |'mjust objecting to this |line of
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testinmony by M. Marshall. He has failed to neet his
burden, and now he's presenting it in this manner. He's
usi ng evidence that is not within -- as Brad said,

M. Johnston said, he's not using the evidence that has
been admtted and goi ng outside of the scope of the
testinmony that was given yesterday. So we just need to
object on this whole |ine of testinony.

CHAI RVAN GANS: John, | tend to agree with
counsel, but I"mgoing to let you conplete it because you
said you were conpl eted al nost.

MR. MARSHALL: My |ast point was that Exhibit
20, which was admtted into evidence yesterday,
denonstrates -- and |'mgoing to argue why that supports
our position that the cursory nature of that docunent
shows that the public conment here was not, you know
gquite honestly, we feel this was a rationalization of a
situation that was already constructed rather than an
open debate about the pros and cons of whether or not to
issue the permt based on this. And that suns up the
presentation that shows why the decision issued was
arbitrary, capricious because of design, operation and
mai nt enance, why there was a violation of law. W argue,
of course, the C ean Water Act, and we believe a public
process viol ation.

M5. ARMSTRONG. So now we're back again to
CAPI TOL REPORTERS (775) 882-5322
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t he appellant hasn't proven that the permt was issued
other than in conpliance with the law. He has his
Wi tnesses up there |ooking at the permt. There was
never any evidence that they presented that the permt
was witten not in conpliance with the law. There is a
di sagreenent as to the size of the ponds, that he never
proved that the size of the ponds are inadequate to
contain the 25-year, 24-hour stormevent. They just
di sagree, disagreenment and best professional judgnent.
The waters of the state issue was never
presented. |I'mnot going to bring that up right now It
was never presented. That is not an issue before the
Conmi ssion. They never even went there with the
t esti nony.
Now, in regards to the public records, al
that was established -- there was never tal k about a
public records violation or violation of the public
records law. The only thing that was established through
testi nony was that the public received the docunents
prior to the closing of the public coment period.
That's all that was established yesterday. You think
back fromthe testinony fromthe residents, and | believe
Ms. Martin testified to that. There's no other evidence
here before you. They have failed to neet their burden.

And, you know, in a process, they rested. W don't even
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have to put on a case.

So this is all you would have before you:
Al of NDEP's exhibits, the exhibits that were adm tted,
the limted amount of exhibits that were admtted by
appel l ants that we argued over, and the testinony that
you heard yesterday. There's nothing. They did not
provi de anything. Yes, there is disagreenent as to the
engi neering and the best professional judgnment. Ckay.
But we did hear the permt was witten within the
requi renents and within the confines of the |aw

He had the opportunity to ask Ms. Reid about
that permit. He had the opportunity with his own expert
on the stand to tal k about the requirenents of the |aw
She testified to some of those portions that they are
requi renents of the law, and yes, they are in the permt.
That's all we heard yesterday. So like | said, we could
stop here and rest our case, and then you'd have to
deci de based on this. There's nothing there. W're not
here to put on his case for him He could have called
their engineers. He could have called our engi neer and
asked hi m nore engi neering questions about what these
ponds are designed to contain. Did he do that? No. Dd
he go further in further questioning with Mchele Reid
after Conm ssioner Porta asked her if this was witten in

conpliance with the law? No. He didn't ask her
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anyt hi ng.

They have not proved their case here, and the
burden is on them And, as M. Johnson indicated, we're
happy to proceed. W' re happy to go through the permt
line by line and tell you why it neets or exceeds state
or federal guidelines. But at this point, the burden has
not been net, and we ask that you agree and find for NDEP
inthis mtter. Thank you.

MR, JOHANSTON. Thank you, M. Chairman,
Menbers of the Commission. The argunent at the end was
this was a rationalization of NDEP of sonething that was
al ready constructed. That's a nice argunent, but where
is the evidence froma w tness, an e-mail, a docunent,
anything to suggest that they were forced to issue this
permt because of the sequence of events. So again, you
have an argunent made by M. Marshall, but there's no
evidence in the record to support it.

Wth respect to the size of the ponds, it's
stipulated into evidence, and M. Marshall was referring
to it as the cross-section of the ponds as-built. They
showed the water level in the event of the 25-year,

24- hour stormevent, and they show that these ponds are
capabl e of handling that. There's the assertion that
well, they didn't take into account runon. Well, they

did take into account runon, and there's this assertion
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that well, the water flows towards the ponds. That's
where it's supposed to go so that you capture any water
that's contam nated. And these ponds and the diagrans,
engi neered draw ngs show that they can contain the anount
of water that is required to be contained. And

Ms. Martin never chall enged the actual engi neered draw ng
of these ponds that show that even though she woul d have
had the opportunity to do that.

In addition, what's al so been stipulated into
evi dence as part of the intervener's exhibits, is
preci sely addressing this groundwater issue on the depth
of the groundwater. It says -- and this is just to
summari ze a portion of it, but it says, after it talks
about what the initial findings and the soil types and
that, tal king about how survey soil data is useful for
some purposes but not others.

“"Three soil borings were advanced by ag
prof essi onal s, professional geologists in March 2015, at
the area of the constructed wastewater ponds.

G oundwater was first encountered at depths ranging from
12 to 14 feet below site grade. G oundwater and
nmonitoring wells at the north end of the wells exhibited
artesian conditions within a confined aquifer.

Unconfi ned shal | ow groundwat er as described in Lyon

County soils surveyed was not observed. Site-specific
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data observed in March 2015 support groundwater
condi tions observed by LUMOS in June 2013 that range from
15 to 18 feet bel ow ground surface."

"The LUMOS report al so docunents the
observation of nottling and the soil borings. A review
of the LUMOS boring wells indicate nottling was observed
at a depth of five feet bel ow ground surface in only one
soil boring. The remaining soil borings indicate
nottling occurs at ten feet bel ow ground surface.
Site-specific data does not suggest groundwater occurred
historically or seasonally at depth two feet beneath the
dairy as alleged by Save Qur Smith Valley."

That is in the evidentiary record that
M. Marshall stipulated into the evidentiary record, and
there was no testinmony fromM. Martin that refuted that.
They use a neasurenent fromone nonitoring well to say
there was an issue. But what | was puzzled, | was stil
wai ting to hear what statute was violated during
M. Marshall's argunent. He never identified it. | was
waiting for that. He said there's statutory violations.
| was waiting to hear the statute that was violated. He
couldn't even identify the statutory violation that
occurred.

He coul dn't conme back to the standards of

separation from groundwat er because the standards we're
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tal ki ng about, the depth of the ponds tal k about
separation from groundwater and additional itens that can
be taken into account with respect to |liners, which these
ponds are. There is just no evidence in this record for
you to reach the conclusion, even wi thout us putting on
our evidence, our witnesses to tell you about the design
and operation of this facility. There's no evidence for
you to reach the conclusion that NDEP acted arbitrary and
capriciously. For that reason, the appeal should be

deni ed, and we shoul d nove on. Thank you.

CHAI RVAN GANS: Any nore fromany of the
attorneys?

MR, MARSHALL: No.

CHAI RMAN GANS: Are we | ooking for our
consi deration of what you've discussed? ay. | don't
know i f you have any ot her questions of the attorneys
first before we start our determ nations.

COW SSI ONER PORTA: | don't.

COW SSI ONER TURNER: | have no further
guesti ons.

CHAI RVAN GANS: Then it's up to us to discuss
what we' ve heard and what we want to do with the sunmary
judgnment notion by the State and intervener. |1'll start,
only because |I'Il give you guys sonmething to -- | think

that | now, after listening to John, the appellant, I
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certainly do understand sone connections now that | did
not get through your testinmony. | didn't, John, and
that's probably nmy fault. |'mnot blam ng you.

Two technical issues, one issue of |aw and
then the public process. There were things that | read
in the appellant's brief that |I thought | was going to
hear when he put his case on, and | didn't. | was
confused by that, and I did not connect sone of the dots.
The only thing that bothers nme still about this whole
issue is the issue with groundwater and separation and

runoff, and |I've heard quite a bit about this today now.

However, | don't see how that yet is
arbitrary, as M. Mrshall suggests. | don't -- | just
don't see where NDEP has done anything wong yet. 1've
been listening intently, and although I've still got sone
guestions in nmy mnd about groundwater and runon, | do

have questions about that. That's the only part of this
that | still ama little perplexed by. So that's where
am

COW SSI ONER TURNER: W' ve heard a | ot of
very detailed information during this proceedi ng, and
we' ve heard from people who live in the area, and | can
enpathi ze with their feelings about having a facility
like this nearby. |I'msure it's different than what it

was beforehand, but to Jimis point as we went through all
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of this discussion, we talked a | ot about a |ot of
different things. W tal ked about, in sone cases, the
noral and ethical inplications of CAFGs, and we went
through a lot of information. But at the end of the day,
the question that is before this panel here is still a
very, very sinple one in ny mnd, and that is, did NDEP
violate any laws in the issuance of this permt. And |
agree with Jim There were things that | was waiting to
hear discussion on that were in the appellant's brief,
nost notably, the waters of the U S. issue, which was not
addressed yesterday, and | was a bit surprised by that.

So in trying to get nmy hands around all of
this information, | feel very strongly at this point in
time that | can say that | do not believe that NDEP
violated any laws in the issuance of this permt. That
doesn't nmake things easier for the people who |ive around
this facility, but that's not the question that we're
here to answer today. The question of whether NDEP broke
any rules or went afoul of the law in the issuance of
this permit, | don't feel that they did, and | can't
support the assertion that NDEP did anythi ng w ong.

COW SSI ONER PORTA:  Up to ne?

CHAI RMVAN GANS: Not up to you.

COW SSI ONER PORTA: My turn. Wl l,

M. Chairman, last night, | took nmy notes hone, |
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reviewed the evidence that was in our binders that was
admtted, and | came up with four issues that | think we
have, and sonme of those have been reiterated today.

The first issue | think we have is did NDEP
circunvent the public participation process. And in ny
mnd, | didn't see evidence that was presented to show
that NDEP failed to neet that requirenment. However, |'m
very concerned that the fact that the citizens were
deni ed access to those applications, to that file, and ny
belief is anytinme any information is submtted to the
Division, unless it's proprietary trade information
that's subject to exclusion fromthe public participation
law is the only reason that information should not be
given out. And so |I'mvery concerned about that.

As a matter of fact, |I'mso concerned, |
think at our next hearing, | would |like to hear fromthe
Di vision about that specifically because | do not think
it'sright, and if there is specific -- maybe there's
been some new NRS statutes put in place, but as far as
' m concerned, that information should have been
rel eased, prelimnary or not. It was submtted to the
Division. |It's public record, period, noif's, and's, or
but's about it.

But, having said that, in the end, the public

was provided the information and included a public
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heari ng, which the Division did not have to under statute
provi de, so that information was exchanged, and the
public conmment period was extended prior to the issuance
of the permt. So while this wasn't the way | would
have, you know, had the public participate as far as
denial of records, | think the State did neet its
obligation in the public participation process. So
that's nmy first issue.

The second one is was the correct permt
i ssued, an NPDS permt, which is a federal permt, or a
state permt. Again, and we heard it today. | feel
there was no evidence presented that there is a discharge
to a waters of the U S. Now, Artesia Lake nmay be a
waters of the U S. | do not know that. And the person
that -- the agency responsible for nmaking that
determ nation is the Corps of Engineers through a
jurisdictional determnation, a JD. That was not
present ed.

And even if Artesia Lake is a waters of the
U S., both the Clean Water Act and the Code of Federal
Regul ations allow for a discharge as a result of
agricultural stormwater. So based on that, | believe,
and the fact that no evidence was submtted on the
jurisdictional determ nation, | believe NDEP issued the

correct state permt, and an NPS permt was not
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necessary.

The third issue: Wastewater ponds, siting,
desi gn, construction. The only evidence we really had
yesterday was the fact that the LUMOS Geotech Report
whi ch stated that groundwater was subject to seasona
fluctuation in the area. M. Kam nski, a Nevada
Regi stered Professional Engineer, testified he read that
report, and prior to his recommendation to the permtting
staff, that report was considered, and he is the engi neer
charged with doing that.

Ms. Martin, the appellant's expert w tness,
testified she did not inspect the ponds. And there was
no mention of, like the intervener said, no nmention of
her testifying as to the as-built drawing as to what was
bad or incorrect about those drawings. So in ny m nd,
again, there was no evidence presented which countered
NDEP staff recommendation on that issue.

The | ast point | had was that | guess | would
call it the contents of the permt, the requirenents
within those permts. M. Murtin testified about the
flow rates, manure handling, test nethods, detection
limts, averaging periods for sanples. | don't believe
we are charged with determning the quality of those
requirenents. | think we have to rely on the agency to

make those determ nations. You know, even though |I'ma
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Regi stered Professional Engineer, I'mnot going to sit
there and question themthat should there be another
nmonitoring well here, should the berm be another foot
higher. | rely on the Division's expertise and reviewto
do that.

| think there was a problemw th the permt.
| f there was an om ssion of sonething, for instance, in a
CAFO permit, you should have a nutrient managenment plan
to ensure that the nutrients are properly uptake on the
| and application. That was omtted. To ne, that would
be a fatal error in the issuance of this permt, but I
could not find any om ssions such as |imt, flow rates.
They were all in there. And again, | don't think it's
our job to discuss the quality, | guess, is a better term
to put it, of those requirenents.

And |l astly, and we didn't talk -- | didn't
talk to Mss Katie Arnmstrong |ast night, but | had put
too, | asked Ms. Reid directly, "Wre any regul ations" --
she was the issuing permt engineer -- "statutes, or
regul ations, were all applicable regulations and statutes
applied in this permt?* And her response was, "Yes,"
and there was no response fromthe appellants. And |
find no reason that would conpel Ms. Reid to be
m sl eading or lie about this issue. | just don't. And

for that reason, | support the D vision's request for
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summary judgnment in this appeal hearing. Thank you.

CHAI RMAN GANS: | want to comment that the
appel l ant's argunment agai nst the summary judgnent. The
only point that will continue to bother nme is the
groundwat er | evel and the separation fromthe liner. |
have 20 years of experience working with |ined ponds, and
fromthat experience in all kinds of lined ponds, | know
that |ined ponds leak. And it's not that they' re not
supposed to. | mean, lined ponds leak. | can tell you
that. How nmuch is the big deal. How nuch, what is
reasonabl e, and what is not reasonabl e.

| also know that groundwater is very
inmportant to |ined ponds because groundwater com ng up
and trying to float the Iiner can ruin the integrity of
these liners. And so, because of all of that, the only
remai ni ng question in my mnd has been the groundwater
| evel, which | could not discern fromthe appellant's
testinony. Were is it, and what is it? And is there a
t wo-foot separation? |Is there a four-foot separation?
What is going on here?

Now, what | don't agree wth the appellant on
that issue is that therefore, because there's a question
in ny mnd, was that arbitrary by NDEP. That's the
question in ny mnd. |I'mnot |ooking at the |aw

specifically. O course the |law issue can't nmake an
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arbitrary and capricious decision. So | can't junp from
the fact that the groundwater |evel fluctuates and
whet her it's a drought or whatever.

My question is, in my mnd, did NDEP take
what ever information they could, they had in there hands
at that tinme, and say fromthe best of our interpretation
of all of this technical data on the soils, on the
groundwat er, we believe that the groundwater is of such a
nature that we still have the separation we need for the
integrity of that Iiner.

If I were living out there, | wouldn't want
sonmething to be leaving ny well, and | understand that.
And again, | want to pick up what Mark says. That's not
the issue, and | want the audience to understand that.

We have very specific restrictions on what we can do and
what we can't do when we nmake a ruling. Unfortunately,
that's not one of them That's why we coul dn't have
public testinmony in the first conment period on this.
That's why we had to take issue a little bit with a
couple of the first wtnesses yesterday. That's just not
germane to what we have to consider whether we want to or
not .

So | still believe, and that goes all back to
this lining and where this stuff goes, and if there's a

hundr ed-year flood or a 25-year flood, what runs off,
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what goes where. | believe -- and | can't nmake the
connection, John, that you nmade, that in looking at this
information on the liner, on the groundwater, on the

separation, whatever that is, that NDEP just said, "Hel

withit. Wwo knows. Let's put it in anyway." | just
don't believe that. | don't believe they do business
i ke that.

| do believe they take into consideration the
fact that they don't want wells poi soned out there, as
was put yesterday. | do believe in the back of their
mnd, they try to nake the best decision based on the
technical information that they have. So | can't draw
t he dots, the connection between the dots and NDEP on
this groundwater or the runon is such that it was
arbitrary. They didn't care. They just nmade it because
t hey were pressured because of the economcs of the State
of Nevada or sonebody wanted a barrier. | just can't
make that kind of a junp. So the issue was the
groundwat er separation, the liners, and | don't think
that was arbitrary. | really don't.

Mar k, any further conments?

COMM SSI ONER TURNER:  No.

COW SSI ONER PORTA:  No, | don't have any.

THE COURT: If we're through with our

di scussi ons and determ nations, we need to have a npotion
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on the floor that we can properly award that we can
uphol d or deny through a vote.

COW SSI ONER TURNER:  Want to take a stab at
it?

COW SSI ONER PORTA: Go ahead.

COW SSI ONER TURNER: | woul d nove that we
deny the appeal of permt nunber NS2014502 on the grounds
t hat the appeal does not neet the preponderance of
evi dence as required by law to successfully appeal this
permt that has already been issued. Tack onto that,
feel free.

COW SSI ONER PORTA: | woul d second that.

CHAl RMVAN GANS: kay. So it's been noved and
seconded the notion for summary judgnent, denial of this
appeal be held by this panel. Before we took any kind of
a vote, are there any -- And ny attorney, is that
sufficient for the record yet or not?

M5. PLATT: So | think we should probably
have a notion to either grant or deny their notion for
di rected findings.

CHAI RVAN GANS: Sunmary judgnent, yes.

COWM SSI ONER TURNER:  Summary j udgnent .

M5. PLATT: So, | nean, if you'd like to
rephrase it to that, in essence, that ends -- that denies

t he appeal
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COW SSI ONER TURNER:  Ckay. Then I'I1 let
you wal k me through the exact wordage of this against the
neasure of the | aw.

M5. PLATT: Well, so what's before you right
now is their notion for a directed finding. And so if
you'd i ke to grant that, then that's what the notion
should be. The notion should be to grant the appell ant
or the -- | guess you're respondent in this case,
respondent and intervener's nmotions for a directed
finding. And the finding, and so then the finding would
then be that the appellants in this case, fromwhat you
said earlier, did not neet the preponderance of the
evi dence standard to prove that NDEP acted in an
arbitrary and capricious manner, and/or violated any |aw
in issuing the permt.

M5. KING You got all of that, Mark?

COM SSI ONER TURNER:  |'mworking on it.

CHAI RMVAN GANS: How i s your shorthand, Mark?

MR MARSHALL: | will stipulate that that's
the notion as stated so you don't have to repeat what she
sai d.

COMM SSI ONER TURNER: |'mgoing to take the
easy way out and say, "Please refer to Counsel's
statenent on the exact wording of the notion."

COW SSI ONER PORTA:  And | woul d second t he
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amended noti on.

CHAI RVAN GANS: (Ckay. Are there any
comment s?

MS. PLATT: So now it's discussion.

CHAI RVAN GANS: So any discussion fromthe
panel on the notion?

COW SSI ONER TURNER:  No, not on the notion.

COW SSI ONER PORTA:  No.

CHAl RVAN GANS: Then | would call for a vote.
Al'l of those in favor, signify by saying aye.

THE COW SSI ONERS:  Aye.

CHAI RVAN GANS: (Qpposed? Hearing none, the
notion or the yeah, the notion passes unani nously for a
granting of the sunmary judgnment directed.

M5. ARMSTRONG. At this point, | just want to
t hank you for granting that and thank you for your tine
in this day and a half and your professionalismin
listening to the case. Thank you very nuch.

MR JOHNSTON. 1'd like to thank the panel as
wel | on behalf of nyself and ny client very much.

CHAI RVAN GANS: One nonent, please. W
haven't adjourned yet. | have a question of the
attorneys, appellant, the State and intervener. | guess
there was an option that the attorneys can draft it.

MS. PLATT: Do you want a proposed order
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drafted? O | can draft it.

M5. ARMSTRONG. We can handle that. W know
you're a short-tiner.

MS. PLATT: Just encourage you guys to.

M5. ARMSTRONG We'll draft that.
Absol ut el y.

CHAI RVAN GANS: Gkay. That will be in
conjunction with all of the parties?

MS. PLATT: Yes.

MS. ARMSTRONG:  Yes.

M5. FAIRBANK: Yes. Submtted wth the
Court .

MS. PLATT: Counsel, would you prefer | draft
t he order?

MR. MARSHALL: No, that's fine.

M5. FAIRBANK: And we'll circulate to have it
approved as to formand content anobngst all parties.

CHAI RMAN GANS: So | have an approval from
the intervener and the State on this?

M5. KING W have 30 days?

MR JOHNSTON:  Yes, M. Chairnman, that's
fine.

CHAl RVAN GANS: Okay. That's what we'll do.

M5. ARMSTRONG  And then --

MS. PLATT: |If you can get a draft before
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next Friday so that | can reviewit.

M5. ARMSTRONG. Ckay. We'll do that.

MS. PLATT: | nean, | can draft it.

M5. ARMSTRONG We'll do it. We'Ill get it to
you.

M5. KING So we have to have it before 30
days so Jimcan sign it, and probably Mark could sign it.
He's in Carson City, but the requirenent is 30 days for
us to have a signed official copy.

M5. ARMSTRONG. Ckay. WI I do.

CHAI RVAN GANS: Is there any ot her business
now that we -- or we have one nore public coment. W
do. Thank you very nuch. So we have the second public
comment .

MR. MARSHALL: Do you mnd if we took a short
break so | can clear out of the way?

CHAI RVAN GANS: Ckay. We'll take a break.
Ten mnutes, five mnutes to 11:00.

(Recess was taken.)

CHAI RVAN GANS: W'l |l reconvene the hearing
on Smth Valley Dairy. | think we have one itemleft on
the record on our agenda, and that is for the public
conment. And what | would really suggest that anybody
that felt that you weren't able to give a conment in the

first public coment period to please avail yourself of
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it now and not be bashful. Understand you're still on
the record, and as a panel, we don't know where this
record is going to be used in the future, if at all, but
| think it's still your opportunity to give your

opi nions, to give your feelings for the record.

So you're not constrained |ike you were
during the first comment period, although I will, if you
-- | still have the discretion to ask you to try to hold
it to about five mnutes. So there's alittle nore width
for you nowto talk that you couldn't. So if there's
anyone that wants to, you're very wel cone.

Go ahead, sir. Sit over here. And again, we
need your name, address for the record.

MR. TODD: WMarshall Todd. 25 Linda Way.

Wel |i ngton, Nevada.

CHAI RVAN GANS: We're ready, sir.

MR TODD: GCkay. |'mthe vice-president of
SOS, and our president couldn't be here. Qur mgjor
concern is the water, the wells that we all depend on
down there. There's no other source of water. There's
one aquifer in the Valley. And so we understand, you
know, the scope of this particular proceedi ng, and we
appreciate all of the work you folks did comng to your
conclusion, but we're still left with the concern, the

envi ronnmental concern of our wells becom ng poll uted
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because once they do, we're done. There's no other place
to get water.

And so | feel that in the future, that NDEP
ought to be charged not just with conmplying with the
letter of the law in issuing these permts, but also in
| ooki ng at the consequences, the potential consequences
of what could happen if this thing does go awy. And we
have some real concerns, which is why we came in here,
about the groundwater pollution and the potential for it.

So | wanted to go on the record of saying
that that was our main concern. W don't hate dairies.
We don't hate other people. |It's that when you get a
concentrated feeding animal or Concentrated Ani nmal
Feedi ng Operation, you know, is a dairy, but a dairy's
got, you know, 580 cows spread out over a nunber of
acres. And when you concentrate 7,248 animals in 120
acres, they produce a Hell of a lot of pollution. That
pol lution gets in our groundwater, we're done. | wanted
to go on record with that. Thank you.

CHAI RVAN GANS: Thank you.

COW SSI ONER TURNER:  Thank you.

COW SSI ONER PORTA:  On that, sir,

M. Todd --
MR TODD: |'msorry.

COWM SSI ONER PORTA:  -- | would strongly
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encourage you to check frequently with the Division's
records on the nonitoring of this permt. There are
nmonitoring wells in place, and it's public information,
so there shouldn't be any denial of that information.
And usually, they nmake it available on-line; is that not
correct?

MR. LAWSON: We can neke it avail abl e through
el ectroni c neans, yes.

COW SSI ONER PORTA:  Yeah. So you don't even
have to | eave your hone to check those wells. And
think that's your first, | guess, defense in |ooking at
whet her there m ght be a groundwater issue in the future.

MR TODD: Well, we will absolutely be
nmonitoring it. So thank you

CHAI RVAN GANS: Here up front.

MR ELY: Frank Ely. 38 Linda Wy. Snmith
Val l ey, or Wellington, excuse ne. M concerns are still
about the pipeline | submtted in witing at the neeting
in Smth Valley, and there was no response what soever
from NDEP. And | used an analogy that the toilets in the
facility --

COW SSI ONER PORTA:  Excuse nme. This is the
pi peline now fromthe ponds to the |and application
sprayers?

MR, ELY: Yes.
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M5. PLATT: This is public comment. Really
shouldn't be --

COW SSI ONER PORTA:  Yeah, just asking for
clarification of what we're tal king about.

MR. ELY: That's fine. No problem The
toilets in the facility have to be pressure tested and
they're gravity flown, but yet this pipeline, a large
pi pel i ne punping sewage that it's mles in |l ength does
not have to be tested, and it crosses public land. It
was not addressed by NDEP, and | asked specifically for
that information in the hearing. | gave it to themin
witing. |'mconcerned about that. Thank you.

CHAI RMAN GANS: Sir?

MR LUMBARD: Robert Lunbard: L-u-mb-a-r-d.
265 Burke Drive, Wellington, Nevada. | have two itens,
but one | would |ike to utilize with the picture over
here.

CHAI RVAN GANS:  Sure.

MR. LUVBARD: Yesterday, the defendant's
attorney alluded to the fact that the corn silage is on
concrete, and right here is this gigantic nountain of
corn silage. | mean, it is huge, and it has been dunped
on the ground. And it creates a | each, |eachate which is
200 times worse than cow manure, and it perneates through

the ground into the groundwater.
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W' ve been told that the corn silage woul d be
used up and only there for one grow ng season. The
growi ng season is just about over, and it's still there.
It has not been used partially, alittle bit, and it's
not on concrete. And if it is to be, if it's to prevent
the | eachate fromgoing into the ground, it needs to be
on a concrete surface with a plastic |iner over that, and
at the end, it has to have a drainage into a container so
the thing can get rid of the | eachate without having it
go into the ground. That's that point. Well, | can use
this al so.

M5. MCLECD: Show t hem where your house is on

t here.

2

L UVBARD: Par don me?

o

MCLEOD: Show t hem where your house is on
this.

MR. LUMBARD: \Were ny house?

MS. MCLEQOD: Yeah.

MR LUMBARD: Right up here. | think |I've
got ny finger onit. So |I'mabout 1,000 feet away from
the fence line.

COW SSI ONER PORTA: That's to the east?

Your house is to the east of the facility?

MR. LUMBARD: Uh- huh.

COWMWM SSI ONER PORTA: Ckay. | just want to
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make sure | got the directions right there.

MR, LUMBARD: Uh-huh. The other -- May | go
to one other point al so?

CHAI RMAN GANS:  Un- huh.

MR. LUMBARD: This is the point at where the
dairy wishes to let its overflow go out in the event of a
maj or rainstorm | call it a major rainstorm because it
doesn't necessarily have to be a 25-year, 24-hour fl ood.
It could just be a cloudburst in this area. This goes
fromhere out to across private property, which is the
Parrin Ranch, and it goes into -- will flowinto what the
opposition or the defendant, on the map that they showed
us, they said it's the former Colony Ditch.

It is not a former Colony Ditch. It is still
in operation, and it runs fromthe south end of Smth
Valley all the way out to the north end into the wildlife
managenent area into Artesia Lake. Wat they intend to
do is to go across private land without a permt, wthout
an easenent, and into the Colony Ditch without a permt.
And if the rains come down enough, hard enough and enough
to flood the dairy, it wll fill up the Colony Ditch al
the way fromthe south end to Artesia Lake, and that the
ef fluent that comes off of the dairy will not be able to
go into the canal. Therefore, it will just spread out

all over the land. Those are ny two points. |[If you have
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any questions, |'d be nore than happy to try to and
answer them

CHAl RMVAN GANS: That's fine. Thank you very
much.

COW SSI ONER TURNER:  Thank you.

CHAI RVAN GANS: We appreciate it.

M5. PLATT: Go ahead.

CHAI RVAN GANS: Pl ease.

M5. MCLECD: Carol MLeod: Mec-L-e-0-d. 80
Chesson Road, Wellington. Let's see. | was going to
| ook and see if |I could see ny property. | live right
here just outside of this. There's this little skinny
strip of land, and that m ght be ny shop, but I'm not
sure. It's kind of fuzzy. And | would like to point out
-- Let's see. That's your house. This is the Elies'
house. And actually, this is nore probably Marshall's
house, and that was his. GCkay. So we all -- You can see
that we all live really close.

And |'ve got a couple of concerns. One of
them of course, is the well. Now, as they pointed out
yesterday, the way they got this set up, you know, |ike
was it 7,200 cows produces sonething like a mllion
pounds of manure a day. There's a lot of manure. |'m
not sure that that's accurate, but it's sonething that's

hanging in my head. |'mnot an expert. | don't have to
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be an expert here, | guess, but I would like to point out
this is dairy property here. And all of this, that's
where they're going to put the manure that they don't
have room for over here in their little manure pile. And
it's okay, according to this permt, for themto keep
piling. There's nolimt on the permt on how nmuch
manure they can pile over there, and it's, you know,
ri ght next to ny house.

Now, the other thing they said in there,
whi ch wasn't brought up, is dead cows, two to was it
three to seven percent of the 7,200 cows are expected to
die every year. That's |like what, 600 cows or sonething?
And one of the things they said three things they're
going to do with the cows. One, they're going to either
render them or they're going to throw themin a dunp
somewhere, or they are going to conpost themin the piles
of manure next to my house.

So | have the possibility that instead of
| ooki ng out over the beautiful mountains, I'mgoing to
see little cow feet sticking up in these 20-foot piles of
manure that |'m expecting, and that's my concern.
Because right now, | noved out here to do a | ot of
t hi ngs, one of which was to be outside. And right now
when the dairy owners come through with only 2,200 cows,

| have to go inside. | have to close all of ny w ndows,
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because it does stink. But if there's 600 cows being
conposted next to my house, I'mnot going to ever be able
to go outside. Do you have any idea what a dead cow
smells like? | have sone experience with that.

And, you know, one thing I'd like to say is
peopl e that support the dairy keep telling nme that I
noved to the country. | should be able to live with
agricultural stuff and to go back to the city if | don't
like it. 1've never lived in a city. |[I've been in
agriculture all of ny life. | picked this particular
situation because this is a big w de open space, and
that's what | want.

|'ve worked with juvenile delinquents all ny
life, and I just want to go somepl ace where | can just
relax. And so that was nmy condition for being there.
And the next thing I know, it's beautiful. 1|'mhere for
like a year and a half. W nderful country atnosphere,
exactly what | wanted. | put every last cent that | got
into nmy house and the shop and the situation that | have,
and | love it, and then the dairy noves in, and |I'm
suddenly next to |ike a Safeway store that's operating.
Not a Safeway store, but a Safeway, you know, trucking
conpany t hing.

There's noise all night long. There's lights

all night long. There's beep, beep, beep, beep, beep,
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beep because of the guys that are feeding the cows 24/7.
They're mlking 24/7. 1've got five spotlights that
shine into ny living roomor into nmy bedroom |[|'ve had
to install, you know, drapes and stuff. And the lights
even shine -- | have those Venetian blinds, and the
lights are so bright that they shine down through the
Venetian blinds. And | nust say for the |ast week, they
have turned those lights off, which is nice, but I'm
expecting on Monday that when this is over with, that
they turn them back on again. But that's just ne. |I'm
just saying that yes, | don't want the dairy there, but
if it's going to be there, the reason we did this, if
it's going to be there, | want the conditions that
they're checking this dairy for to be supportable.

It just seens to me that this is a weak
permt. Wen you read the thing, it doesn't say --
there's no schedule, you know. Like it says it's up to
the dairy to decide when it snells too much and if they
shoul d take nmore manure out or what the schedule is for
cleaning it up. It doesn't say, you know, we are going
to do it every Monday, or we're going to do it once a
nonth, or we're going to even do it twice a year. It
doesn't say that. It just says at their discretion.
That's sonet hi ng about the permt that just blows ny

m nd.
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There are lots of things in this permt where
it's left up to the dairy. And, okay. | would have
hopes that this dairy wants to be a good nei ghbor, but
they've started off by building without a permt, by
bui l di ng before they got the permit, by not even getting
building permts, by hiring a guy fromCalifornia to
build it that didn't have a Nevada permt. |t makes you
start thinking, can we trust these guys? How can we
trust these guys? They've already broken so many little
|aws. They're pushing the [imts.

Now t hey' ve put a notocross track over here
just to annoy us. |If sonmebody's driving their notorcycle
back and forth, it makes a |ot of dust, makes a |ot of
noi se, you know, 24/7. | mean, you know, we never know
when they're going to use it. And they have a right to
do that, but why are they doing that? They're doing that
to annoy us because we're concerned because our peace of
m nd and our quality of life, our peace of m nd and our
quality of life is being destroyed.

And | think that the | east that you guys
coul d have done was have recognized that these two little
tiny -- and they aren't little tiny. You should see how
many cows there are -- are going to be able -- when it
rains, see, this is up higher. Wen it rains, all of the

wat er from our property goes |like this, and it all goes
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over there. |It's going to fill -- the kind of water
that's going to go in there is full of dust and dirt and
junk, and it's going to fill up, and they don't have a
way to clean it out. And so the first couple of years
it's going to be okay, but say ten years down the road,
that's going to flood easier, and the water is com ng
back. Everybody knows the water is com ng back. NOAA
has been saying that we're going to have the change in
the weather, that the EIl Nino is going to cone in. |It's
going to be the worst one they've had in 50 years or
sonething, and we're going to find out if these things
work or not the way they are.

So we may have -- The way that this went, you
may have rul ed agai nst what we were trying to say, but we
said it, and it's on the record now And if we get the
wat er back, people that have lived here tell ne this was
a swanp. |If the water comes back and it does becone a
swanmp, if the artesian wells that were there cone back up
to the surface and they cap themoff, whatever, it's
going to be a swanp, we've got it on record as saying we
told you so, you know. W have our concerns, and that's
what our concerns are. W have to |live here.

And why do we have to live here? You m ght
say, and people have said to ne, "If you don't I|ike

l[iving next to a dairy, why don't you nove?" | can't
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nove because | can't sell ny house. Who is going to buy
a house next to a feed ot wwth mlking machi nes? |
cannot even get a Realtor to list ny house, so | am stuck
here. So | amvery concerned about what those ponds are
going to be doing ten years from now because if |I'mstil
alive ten years fromnow, I'mgoing to be living next to
this stinking mess because | cannot nove. | cannot
afford to nove. And that's ny concern. Thank you very
much. Any questions?

CHAI RVAN GANS: Thank you very nuch. Made
note. Yes.

M5. | FVERSON: Ruth |fversen
|-f-v-e-r-s-e-n. Eight Onens Place. Wellington, Nevada.
When | wal ked in and | heard there was going to be public
comments, | thought oh, wonderful. And the |ady cane up,
and then apparently then we | earned we coul dn't nmake a
public comment. There was a rule or sonething, but we
couldn't say anything about the dairy, so go sit down.
And later, after the decision, you can nake public
comrents. | know there are laws, but it nakes no sense
tome if the parties involved and the State are concerned
about hearing fromthe public, to me, it would be gernmane
for themto hear fromthe public at sonme point during the
heari ng before the decision is made. To nme, this shows a

bl at ant di srespect for the public.
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| am also quite dismayed at the fact that
apparently, the State does not seemto have any
jurisdiction over the county because tine and again,
we' ve been told that Lyon County is in charge of making
t hese deci sions about planning and everything, and we
were -- and apparently, they didn't need to nmake a
decision that this -- a CAFO was allowed. So those are
j ust sone concerns.

| just want to state that despite the reports
oh, they're just people who are right around the dairy,
just right next door who are unhappy, which is totally
understandable, |I live two mles away fromthe dairy. |
live less than half a mle fromwhere | believe at sone
point, there will be manure application onto a field.

But even before |'ve observed that half a mle, two mles
away, if the wind is blowing fromthe northwest, | catch
a whiff of the dairy.

And | have another lady I'mfriendly with who
has attended the SOS neetings. | amnot a nenber of SCS.
I'"'ma friend of the SOS and |'ve attended all of their
neetings, and | feel for them and | feel for nyself.

She lives four mles fromthe dairy at the base of the
Pine Nut Muntains, and she told nme that she -- | guess
when the wind was going the right way, the stench was so

bad that even when she went into her house, it foll owed
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her in. So | think that there is a m sconception anpngst
the public that sonmehow this is just a conpletely
| ocal i zed concern.

Now, | think the air quality, | understand
it's not under the purview of this permt hearing, but I
think it is a huge issue, and | think it's an issue that
even if the public in Smth Valley does not understand
that their water supply may eventual ly be contam nat ed,
all they need to do is just take a whiff. Thank you.

CHAI RVAN GANS: Thank you. Yes, ma'am Cone

on forward.

M5. HUSELTON: My nane is Donnette Huselton
Hu-s-e-1-t-0-n, and | live at 31 Landers.

CHAI RVAN GANS: Repeat that | ouder.

M5. HUSELTON: Oh, ny name or the whole
t hi ng?

CHAI RVAN GANS: The whol e thi ng.

M5. HUSELTON:. My nane is Donnette Huselton.
31 Landers in Wellington. | also live in Wellington, and

| live maybe three and a half mles west of the dairy
agai nst the Pine Nut Mountains.

| just want to speak of a year ago, prior to
neeting the famly, | was at an event, and we were
tal ki ng about the dairy, and this gentleman said to ne,

"Yeah, you know, on the pivot, there's a strobe |ight
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that's really kind of bugging ne." He goes, "I didn't
think much about it. | nentioned it to sonebody."”

Wthin two weeks, the strobe |Iight was taken down and the
flag was put up. And I'mlike, cool, you know, you get a
response |ike that.

Then | was told by sonebody else that in the
process of building the dairy, there was a probl em bei ng
too close to some of the residents, and so he
reengi neered his plans, which cost a ot of noney to nove
the dairy down further. | thought that was pretty cool.
So then in January when this nmeeting cane up, public
neeting, never net the famly and I was introduced to the
famly, and first thing | said was, "If | thought you
were going to pollute our water, 1'd be all over you."

"Whuld you like to cone see the dairy?" Absolutely.

Took nme out to the dairy, and | said, "I have
a ton of questions for you. The first questionis, | was
in the 1997 flood. | get how water works. | hit a
mudsl i de two days ago. | get how the water works. |

| ost part of ny road two Sundays ago fromthe flood. So
nmy question was is, "How are you going to deal with water
if we have a flood? Do you have a plan in place?" He
says, "Well, | wasn't thinking about it until this cane
up. | have a plan in place.”" He shared that plan with

me. Wether it's a good plan or a bad plan, we never
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know until it happens if it's a good plan or a bad plan,
and then you have to go and fix that plan if it fails.

W just sonetines you just don't know. But he's thinking
about it.

| said, "How are you going to deal with al
of the lights?" | said, "I wouldn't |like all of these
lights.” And he said, "Well, | put up these shutters,
and |'ve done this, and |I've done that." And | go, "WII
t hat hel p?" He goes, "I think so.” WlIl, tw nights
ago, | went out to the dairy because | knew I was
probably going to speak, and | said, "How did your
flooding -- | know | had a flooding. "How did it work
for you?" He goes, "Everything held. W have sand being
put in through sone of the pastures where cows are. It
all percolated down." | said, "Well, then, it didn't
fail. It worked. So that part worked." But, | said, "I
can tell you this. | do see a light fromny house.” And
he said, "lI'd like to see a picture of that." And |
haven't taken a picture yet because he wants to address
it.

And so everything that | brought up to him
and it was a straight shot, "This is how | feel about
groundwat er, pollution," he answered every question. |
asked him "I heard you got fined on this." He explained

it tonme. | think if people just talk to himand ask
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him he's very open, and I'ma pretty good judge of
character.

And | also live by the Pine Nuts, and | never
smel |l anything. What | snell is when you drive through
the Valley and they're putting manure down on all of the
different ranches fromthe cattle feeders, you do snell
it. That's a part of living in ag. | cone froman area
that that's normal, but | did say, "Please take ne around
the dairy because | want to see if | can snell anything."

Where | could snell manure was when | first go into the

dairy. | said, "I can snell that.” He goes, "I can't."

| go, "That's because you're used to it. |I'mnot used to
it." | went down a road, and | stood there, couldn't
smell a thing. | went over all of the corners, couldn't
snell a thing. What | could snell is alittle bit of the

| agoon, but | couldn't snell anything else, and it just
rained. W had just had a flood. | went through a fl ood

t hat afternoon

So and then we were standing there. |'m
i ke, "Wow, this is pretty quiet. | hear one cow out of
all of these cows.” And he's like, "Yeah, it's normally

qui et, but there is noise." And | go, "Ch, |ike what?"
"Ch, the beeping on the machi nes because it's OSHA
required, and there's nothing they can do about it." He

goes, "But what we have done is on the lighting, is we
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flip the lighting on maybe 30 m nutes at the nost and
flipit off to nove the cows back and forth at night."
And so | asked those questions. |'m encouraging the
peopl e that have those concerns, talk to him He's very
open about addressing those issues.

| also deal with water in ny profession. |
understand groundwater. Everyone that has asked ne, |
said, "You get a baseline on your water. You al ways have
a baseline.” | did a baseline. | have uraniumin ny
water. | built nmy house around the fact that | have
uranium | have three manifolds, one with an R O system
for drinking water only. | did not go into this blindly.
When | noved there, when all we noved there, you sign an
order that you will not sue for manure, for snell, for
flies, for anything because you are living in ag. |If you
didn't like that, you should have thought tw ce before
you bought out there. So thank you for your tine. |
hope everyone will take that opportunity to talk to him

CHAI RMAN GANS: Thank you.

M5. MCLECD: Thanks. We've tried, Dear. He
doesn't talk back to us. You live three mles away.
Maybe he tal ks to you.

M5. GATTUSO M nane is Rachel Gattuso:
Ga-t-t-u-s-o0. | live at 1107 Long Spur WAy in SparKks.

Before | go to ny points, | would actually
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i ke to address the previous comment or the regarding

M. Vlot's openness. |If he were truly the open
conversationalist, | think it stands to reason he m ght
still be in this audience right now during the public

conmment section.

A VOCE He's right there.

M5. GATTUSO. Ch, then | apol ogize. Al
right. Anyway, nmy nane is Rachel Gattuso. | want to
t hank you all for your consideration, your time, and for
taking the tine to deliberate. | do want to nmake note
that | recognize that what you had to deliberate over
today is not necessarily what the public comments w i |
address, so | get that disconnect. But as M. Gans
encour aged everybody to nake public coment, | would |ike
to take that opportunity right now to do so.

| know Nevada agriculture. From 2003 to
2004, | served as the Nevada State FFA officer. For
t hose who are not famliar with that, that's Future
Farmers of America. | know what Nevada ag is. |'ve been
around the state. |'ve been to sone towns that are
smal l er than any sort of popul ation sign could reflect.
| would tell you that | do not think the Viot Dairy, the
Smith Valley Dairy, represents that.

And what 1'd really like to get to is that

for those who are very, very concerned with the water
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quality, the point at which we reach a point of no return
is too late. The residents who are living on adjoining
properties, whether you can snell it or not, if it gets
into your water, at that point, you have no financi al
recour se.

These are peopl e who have spent years
cultivating a lifestyle. Yes, they cane into the
conmuni ty because they know it's an agricul tural
community. That was not anything anybody was hoodw nked
into. These people know this Valley. They know what the
industry is. It's long-termfamly ranching and
long-termfamly farmng. That's what it is. But I
woul d argue that if it cones to a point where public
record says hey, this is what we tal ked about, these were
our addresses and our grievances and we say now, "W told
you so," that's too |ate. These people cannot sell their
properties. They cannot nove. |If they wanted to, if
t hat was an option, they would have done it by now
because it's very clear that the dairy is here to stay.
The infrastructure is there.

And |'m a one-hundred percent supporter of
Nevada agriculture. | recognize and understand why the
State of Nevada woul d absolutely want to bring
agricultural infrastructure in. It's one of the life

bl oods of this state. | get it. |It's one of our
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prom nent industries. | understand. But for ne, this is
very clearly a personal matter, and I don't think while
NDEP may not have, as was determ ned today, acted
capriciously when they granted the permt, | do think
it's apparent in the attitudes in the roomthat sone find
that SOS may be raising sone sort of capricious flag
because they don't "like," quote, unquote, the dairy. |
don't think that's their concern. Their concern is for
health and long-termviability.

When you have your |ifeblood staring back at
you in the face and you can't get out of it and you have
nowhere el se to go, what option do you have? There is no
Hail Mary at this hour. So with that, apologies that I
didn't recognize you over there. Sorry, but that's all |
have to say.

CHAI RVAN GANS: Thank you.

MR LUMBARD: Just one nore iteml'd like to
subm t.

CHAl RVAN GANS: Do you have one nore itenf

MR. LUMBARD: Yeah, just one nore that |'d
like to --

CHAI RMAN GANS:  Quick

MR LUMBARD: -- just give you

CHAl RVAN GANS: kay. Fine. Thank you.

MR, LUMBARD: That clarifies the discharge
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poi nt and where the water goes. And | didn't realize
had a spare copy or an extra copy. | just would like to
point out a little bit so that you understand.

CHAl RVAN GANS: Did you point this out to Tom
al ready?

COW SSI ONER PORTA:  Yeah.

MR. LUMBARD: Here is the Sinpson Col ony
Ditch. Here's the north end. Right here is the dairy
t hat goes -- they want to have a di scharge that goes.
And | don't know where the rest of that line is, and
there are nore maps that show the sane thing.

CHAI RVAN GANS: Ckay.

MR. LUVBARD: And | want you to understand
about what ny red marker did.

CHAl RVAN GANS: That's the ditch

MR. LUMBARD: GCkay. And then here's the
northeast, and it flows out here sonmewhere. |'mnot sure
exactly what point that is. It comes here and goes up
there to the ditch. And this was just stuff on there.
Ckay. Thank you.

CHAI RVAN GANS:  Pardon us.

M5. GATTUSO. Yes. That's fine. M nane is
Kim Gattuso. | amthe nother of Rachel, and | live at
105 Honeywel|l Lane. And | will show you on the map ny

proximty, my location and proximty to this facility is
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right here, literally within 150 feet of the cow
encl osure.

Now, this is a picture that does not depi ct
the actuality and the reality for me today because these
pens are all filled right here. And just so that the
defense can see this, here's ny home right under those
trees. Do you guys want to | ook? GCkay. | raised ny
children in this home. W raised pigs, we raised sheep,
horses, and all of these things, so of course we're not
strangers to agriculture, as sone of the defense
attorneys m ght want you to believe about sone of us.
Before | begin nmy actual conmment, I'd like to kind of get
alittle assurance that I'mnot going to be objected to
by the defense.

CHAI RVAN GANS: They're not. You're fine.
This is a public comment period, so please proceed.

M5. GATTUSO. Very good. As has happened in
t he past, because | have been vocal in nmy opposition --
Vll, let ne back up. Wen | first discovered that there
was going to be a dairy right on that property there, |
went, "I like dairies. Okay. You know, | got to put up
with some agriculture that perhaps | wouldn't choose to
be next to."

Then | found out what the nunbers woul d be.

| found out as |I | ooked at other places throughout the
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country what | would be faced with. | began to becone
gui te vocal about what was nost |ikely going to happen in
this event. | realize that ny conment today may
eventual ly bring some nore retaliation against ne that
|*ve al ready experienced, but | don't cringe in the face
of threat. | stand with courage and grace. | stand ny
gr ound.

During this proceeding, you ve really been
listening to a ot of testinony considering -- concerning
the validity of the groundwater discharge permt for
Smth Valley Dairy. You ve had a grave responsibility in
your deci sion-making process, and | respect that. 1've
listened intently to the proceedings. |'m disappointed
that there has been no real attention given to the
eventuality of the pollution that will follow. Wen this
hearing is conpleted, nost of you in this room and that
nmeans everyone except for a few of us, wll return to
your hones. You'll not be required to live with the
consequences of your decision, not |ike ny neighbors and
| will be living wwth the consequences of your decision.

When the truth cones out after all of the
conjecture over the rule of |aw and the ignoring of the
real truth of what neighbors to these industria
operations have suffered throughout this country, you'll

live safely in your homes and on your properties
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peacefully. You'll have clean water to drink. You'l
have fresh air to breathe. You'll have the |luxury that |
no | onger have to open your wi ndows and |let fresh air
into your home. You'll have relative quiet so that you
can sleep at night, and you will not have industrial
noi se di sturbing your peace 24 hours a day, seven days a
week. You will not have flood lights shining into your
wi ndows at ni ght waki ng you up and forcing you to instal
bl ackout curtains just so you can get a little sleep.
These are the conditions that we live with
al ready. Many days, | have to hurry to feed ny |ivestock
because the stench of a sewer assaults ny senses as | do
so. | can no longer go onto ny deck to enjoy a cup of
coffee or enjoy ny view, nor can | enjoy a neal outside

on that sane deck. The stench is grow ng worse daily.

If this is the case wwth the snell, the noise, and the
l[ights, howlong will it take before ny water is unsafe
to use?

In this proceeding, | wtnessed the |ega

maneuvering which tries to nmake us believe that it's okay
to harm soneone because no | aws were broken. My
nei ghbors and I watched this operation break the |aw from
t he begi nning and continue to do so. No one in
governnent so far has had the wherewithal or the

notivation to do nore than give a slap on the wist and
CAPI TOL REPORTERS (775) 882-5322

98






© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R R
g A W N P O © 00 N o O A W N kB O

pl acate the public by saying, "W're working with themto
conply."

The dairy has clainmed ignorance of the lawin
the past. The dairy and its sewage | agoons were built
prior to having a groundwater discharge permt even after
bei ng adnoni shed nore than once via e-mail by the NDEP
not to build before said permt was issued. W are in
possessi on of those e-mails. The dairy and its agents
di sregarded those adnoni shnents and continued just the
sane.

Sirs, Ladies and Centl enen, ny nother taught
me that the best predictor of future behavior is past
behavior. | take that seriously. |If you had read the
transcripts of the public neeting and the letters and
e-mails sent to the NDEP for their public comments, you
woul d see that the comments and statenents were
wel | -researched and well-witten with a high | evel of
intelligence, | mght add. W are not uneducated peopl e.
There are several naster's degrees, there are bachelor's
degrees in our group. W' re not stupid. Wen you read
the witten response to those concerns, you will see that
the NDEP literally dunmbed down the concerns that we
rai sed, and their response was equal |y dunbed down.
Frankly, the NDEP's response to our concerns was an

insult to our intelligence.
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Your decision before this matter will affect
many of us, perhaps for the rest of our lives. It mght
be good to enpl oy sone enpathy all around when naki ng
your decision. | hope that you woul d have i magi ned and
know, M. Gans, that you did -- | saw that -- that either
you or your nother or other famly nmenbers was where | am
today. |If you say, "She's just having an enotional
response,” which was in the brief response by defense
counsel, ask yourself, "Wuld ny decision be any
different if | had to live wth the consequences of what
was goi ng on?"

As | wap this up, | would like to say that
several nonths ago, | contacted ny real estate agent.
|'ve been in nmy honme for 20 years. After ten days of
doing a little research, ny real estate agent cane back
to me and he said, "You are sunk.” He said, "If you're
| ucky enough to sell your hone, you'll be even luckier if
you get for it what you still owe after paying for 20
years on your nortgage." | ask that you all put yourself
in ny place. Thank you.

CHAI RVAN GANS: Thank you. Sir?

MR SIMMONS: Gary Simmons. | live at 90
Jessen Road. Wellington, Nevada. 1'mgoing to be brief.
| share the sane thing these people do. | go out to work

inny yard. Sonetines | have to go back in the house
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because the odor is overwhelmng. | get up in the
norning. Sonetines | open the door, and the snell is
overwhel m ng. Sonetinmes |'ve got the fresh air | noved
there for. In the norning, | like to go out on ny deck
and listen to the quiet and the birds. The machinery is
operating over there and has a tendency to disturb that.

| am an amat eur photographer. |1'mtrying to
| earn how to photograph the stars. | can't do that in ny
backyard because of the lights that go into ny yard. |
too, | own ny home. M plan was to sell nmy hone for the
maxi mumto take care of ny wife and nyself in the event
we needed additional care other than ourselves. The
val ues have dropped. I'msitting in a position now where
| may not be able to take care of us because the dairy
noved in there. So we are all in the same boat.

The water is obvious. |If it pollutes the
wat er, we're done because there's no in-and-out on that
ot her than snowpack and rain. So we are in a real jam
right there. | know we're the mnority, but we still are
citizens and we still have rights. Thank you.

CHAI RVAN GANS: Thank you.

COW SSI ONER TURNER:  Thank you.

M5. KING | have two e-mails that were
recei ved by NDEP and asked to be read into the public

record. 1'Il read those now. This is from Gary LaFl eur,
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and it reads:

“"Dear Ms. King, as a |local resident living
very near the new dairy, | wish to voice ny support for
this fam ly-run operation. To make this easier to read
and not too lengthy, I wll wite this in outline form
Those |imted nunbers who scream | oudly and oppose this
dairy (by the way, the vast mpjority of the people in the
Val | ey support the dairy) quite often nmention the
follow ng. |Issue: Excess water usage."”

"The answer: This dairy is keeping beautifu
Smth Valley green, and nore inportantly, keeping the
water in the Valley rather than transferring it down
south. It also goes without saying that Viot's dairy
wi Il have water neters to nonitor usage."

“Issue: Pollution. Answer: Smth Valley
Dairy will be highly regulated for any and al
contamnants. It is evident the owners are taking the
necessary steps not only to conply but exceed many of the
requi rements. Also, | mght add the Viot famly has
pur chased a hone very close to the dairy and will be the
home for their children to run the dairy and support
Smth Valley. The Vliots (just as |I) want clean safe
water for their children and future grandchildren.”

"l ssue: CAFO type operation. Answer: Smth

Valley Cattle feeders just a few mles down the road
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hosts a nmuch hi gher animal concentration level than this
dairy will. In the neighborhood of 10 to 15,000 cows are
housed at this facility, and it parallels the \Valker
River."

"Issue: Smth Valley needs small famly
farms. Answer: As an old-tinme Nevadan, | w sh snal
sustainable famly farns of 200 to 400 acres were vi able
in today's world, but unfortunately, except in rare
occasions, that is not the case. To keep our Valley a
beautiful agricultural area, we need this dairy and the
many positive things it brings."

“In closing, | amaware that this dairy wll
bring some negatives, but | feel strongly that the
positives far outwei gh the negatives. Thank you for your
time, Gary La Fleur."

The second e-mail, this is to NDEP from
Wl liamand Helen La-ville.

THE AUDI ENCE: La-vee-ay.

M5. KING La-vee-ay. Thank you. And it
reports that they're 70-year residents of Nevada and
Smth Valley.

"The Mason Val | ey Newspaper issued July 8th,
2015, indicates that a group of persons, alleged close
nei ghbors of the Smith Valley Dairy, have filed an appea

of the water control permt issued by the Nevada Division
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of Environnental Protection on March 9th, 2015. The
newspaper al so states that the appeal hearing wll be
hel d July 23rd, 2015. W will be unable to attend the
appeal hearing on that date to voice our very strong
support for the issuance of the permt approved by the
Nevada Division of Environnmental Protection on March 9th,
2015, and for the denial of the frivol ous appeal by the
Save our Smith Valley CQult." | do apologize. "W also
request that this letter be read into and made a part of
t he appeal hearing proceedings.”

" Approval of the appeal could and woul d have
a maj or adverse inpact on the agricultural industry in
all of Lyon County and perhaps the entire State of
Nevada. |If we understand correctly, approval of the
appeal will prohibit the Smith Valley Dairy from using
the dairy effluent to irrigate agricultural crops in
| ands zoned as agricultural."”

"There are several Confined Animal Feedi ng
Operations or CAFGs in Smith Valley and Mason Vall ey.
For many years, the farnmers and ranchers in Lyon County
have annual |y haul ed hundreds of tons of nmanure from
t hese feeding operations and spread it on hundreds of
acres of cropland. The spreading of the manure from a
dairy in liquid formis no different than the spreading

of several inches of dry manure on entire fields. |If
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this appeal is approved, will it apply to all of the
CAFGs in Smth and Mason Val |l eys including those owned by
Smth Vall ey Feeders, the Ful stone Fam |y, Snyder
Li vestock, the large dairies in Mason Valley, and the
other small feed lots? This raises the question, what
will these operations do with the tons of nmanure
generated in their operations and have been used to
fertilize agricultural land in the Valleys?"

"According to our sources, which is the
I nternet, several operating dairy farnmers, and a very
vocal nenmber of the Save our Smith Valley Cult, a dairy
operation uses about 50 gallons of water per day per
m | king dairy cows, and about 50 percent of this water
ends up as wastewater to be used for irrigation. Sources
close to the owner have advised that the dairy will have
a total of about 4,000 cows in the operation. This
pencils out to be approximately 112 acre-feet of
wast ewat er per year, just enough to irrigate 32 acres per
year under existing water right |laws. The newspaper
reports that that dairy effluent could be used on any of
sonme 1,640 acres of cropland. |If applied to the entire
1,640 acres, it anounts to about 0.82 acre inches of
wat er per acre per year."

"The application of the dairy's relative

smal | anmount of wastewater to irrigate cropland by
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sprinkler systemw || result in no runoff fromor deep
percolation in the irrigated areas. Respectfully,
WIlliamand Helen --"

THE AUDI ENCE: La-vee-ae.

M5. KING Thank you. Leveille. They live
at 51 Omens Place, Wellington, Nevada. That is all
have.

CHAI RMVAN GANS: Okay. Anyone el se that wants
to be heard on the public coment? Last call. | want to
thank you all for having the courage to cone up and talKk.
| think you need to, and | don't think it's for not. W
have no prom ses here, but at |east you' ve been heard,
and that in itself is sonmething. So | thank you all for
com ng forward. Any other business? Excuse ne.

M5. MARTIN. | had asked you in private, but
maybe the room could benefit fromthe information.

CHAl RVAN GANS: Hold on. If it's on the
record, you've got to give her --

M5. MARTIN: Oh, I'msorry. Kathy Martin
from 3122 Tall OGaks Circle. Norman, Cklahoma. | had
asked you if you were going to address the public access
to records at DEP at a future Conm ssion neeting, and you
suggested it mght be -- you're going to discuss it and
whet her it would be in the next neeting in Cctober or

after that. |'mjust asking for your --
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CHAl RVAN GANS:  Tom and | and Mark have al
just commented on that after Tom s coments because |
told Tomthat | also have had to work with the public
notice and records, and | understood it |ike Tom did.

So what we're going to dois w're going to
talk to our attorney first so we can get the | ega
aspects of this, and then if it's sonmething that we
bel i eve that we should air, we'll put it on an agenda
itemon our board neeting, and we will discuss it there.
And our next neeting is October. Again, |'mnot nmaking
any promses, but | think it's sonmething that we both
believe in. | nean, I've had to live it, and we want to
know. So it will be here first and then the neeting, if
that's appropriate.

M5. MARTIN:. | just thought other people
woul d benefit fromwhat | asked you in private. Thank
you very nmuch

CHAI RVAN GANS: kay. Thank you very nmuch,
and that concludes our Smith Valley Dairy -- Thank you
very mnuch

(The hearing concluded at 11:50 a. m)

- 00o0-
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          1      CARSON CITY, NEVADA, FRIDAY, JULY 24, 2015; 9:00 A.M.

                                         -o0o-

          2



          3



          4                CHAIRMAN GANS:  Good morning.  We'll continue



          5    the Smith Dairy appeal hearing.  It's Saturday now, the



          6    24th.  We're in the Tahoe conference room.



          7                MS. PLATT:  Friday.  I thought you were



          8    joking.  It's Friday.



          9                CHAIRMAN GANS:  It's Friday.  Excuse me.



         10    John, you said we had some cleanup to do here on the



         11    exhibits.



         12                MR. MARSHALL:  Yes, some housekeeping



         13    measures.  We didn't address the appellant's exhibit list



         14    to address the remaining exhibits to determine whether or



         15    not they're admitted or not, and so I was going to go



         16    through and move the various -- I grouped them, and so



         17    maybe we can address them in a group.



         18                The first group are Exhibits 1 through 8, and



         19    all of these are background articles on the risks that



         20    are posed by CAFO dairies, both to groundwater and



         21    surface waters and to public health, and these are



         22    offered as background to help the Commission educate



         23    themselves on the issues relating to CAFO's because I



         24    know that unlike the permitting folks, you don't deal



         25    with them on a regular basis.  So that's the purpose of
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          1    those exhibits, and we would move them into evidence.



          2                MS. FAIRBANK:  And we would object on the



          3    basis of there's been no foundation laid for the



          4    relevance or the admissibility of those particular



          5    documents.  They're multiple various different either



          6    articles, or there's been no foundation as to the



          7    authenticity of the comments or the veracity and



          8    legitimacy of the statements made therein.



          9                On that basis that they're hearsay, you know,



         10    we have no context to any testimony or issues that have



         11    been presented in the plaintiff's case, and so to simply



         12    go ahead and try to introduce them for the purpose of



         13    educating the Commission without any testimony to make it



         14    relevant as to this particular application and the



         15    factors pertaining to the issuance in determination of



         16    the Smith Valley Dairy permit, we would object to their



         17    admission.



         18                CHAIRMAN GANS:  Colleen, I'm sure these are



         19    the exhibits that were sent to the panel with the



         20    original agenda.  I know I've read every one of them.



         21                MS. PLATT:  Are you talking about the briefs?



         22                CHAIRMAN GANS:  Briefs, excuse me.  Yeah, the



         23    briefs.  Exactly.  I assume that doesn't matter.  I mean,



         24    this is more formal for this particular hearing.



         25                MS. PLATT:  You can ask counsel if they're
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          1    the same ones attached to his brief.



          2                MR. MARSHALL:  Yes, they are.



          3                MS. PLATT:  So the Commission already has



          4    them.



          5                CHAIRMAN GANS:  Yeah.  You guys have -- We



          6    got them with the briefs.  That's where I learned that



          7    number 19 wasn't there.  I kept looking for it.



          8                MR. MARSHALL:  My apologies.



          9                MS. FAIRBANK:  And we would still assert the



         10    objection that there's been no foundation or relevance to



         11    the particular issues in this case, and that there's no



         12    basis for them to be relied upon in any manner or fashion



         13    with respect to the decision in this case.



         14                MR. JOHNSTON:  The intervener joins in the



         15    objection.  They're clearly hearsay documents in the



         16    sense that there's been no opportunity to cross-examine



         17    the author of any of these reports, to draw upon any



         18    inaccuracies, motivations, such as the Pew Commission



         19    study, which is obviously anti-large agriculture.  We



         20    haven't had that opportunity.



         21                I would request further that the panel not,



         22    even though you obviously received them as part of the



         23    appellant's opening brief, that they not be relied upon



         24    in issuing a decision in this matter.



         25                MR. MARSHALL:  May I have a short rebuttal?
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          1    So the two objections are foundation and relevance.  I'll



          2    address relevance first.



          3                MR. JOHNSTON:  Hearsay.



          4                MR. MARSHALL:  I'm sorry.  Hearsay.  Thank



          5    you.  And I'll address relevance first.



          6                MR. JOHNSTON:  One other objection.  They



          7    were not offered during the case-in-chief through any



          8    witness, and there was no testimony that Ms. Martin even



          9    relied on Exhibits 1 through 8 in offering her opinions.



         10                MR. MARSHALL:  Anything else?



         11                MR. JOHNSTON:  I'll keep it to that for now.



         12                MR. MARSHALL:  Okay.  So there's -- I'll



         13    address relevance.  They are directly relevant.  The



         14    permit before you is a Confined Animal Feeding Operation



         15    permit, and these articles talk about the impacts of



         16    confined, large Confined Animal Feeding Operations.



         17                As to the foundation, the foundation is, I



         18    think, clear from the face of the articles that they are



         19    what they are.  They don't have to be relied upon by an



         20    expert.  They were offered again for the purposes of



         21    background for you all.  Hearsay is that these are a



         22    combination of published articles and -- Well, they're



         23    all published, but some are peer-reviewed, some are not,



         24    and that for hearsay purposes, you are not bound by



         25    traditional hearsay rules, so if these are useful for you
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          1    in a more informal setting, you can rely upon them.  And



          2    then the fact -- I think I hit all of those objections.



          3    So now it's --



          4                CHAIRMAN GANS:  I'm going to sustain the



          5    State's objection on this.



          6                MR. MARSHALL:  So 1 through 8 then are out.



          7    Is that correct?



          8                CHAIRMAN GANS:  That's correct.



          9                MR. MARSHALL:  Okay.  The next group is, or



         10    excuse me, did we address W2A, WTS-38?



         11                MS. ARMSTRONG:  No.



         12                MR. MARSHALL:  So WTS-38 is Exhibit 9, and it



         13    was an exhibit that was testified that it is published in



         14    August of 2014, and at the same time is when the, excuse



         15    me, the Smith Valley Dairy permit was within the



         16    consideration of NDEP.  The testimony was later withdrawn



         17    at some unknown point.  We offer it as a statement of, at



         18    that time, what was the people's thoughts directly



         19    related to what measures are appropriate for the design



         20    and placement of storage ponds for confined --



         21    specifically for Confined Animal Feeding Operations.



         22                MS. FAIRBANK:  And we would object to the



         23    admission of Appellant's Exhibit Number 9.  Yesterday



         24    during the testimony, the only time that any context or



         25    with respect to this particular exhibit was made was
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          1    during the examination of Mr. Mark Kiminski, and we've



          2    objected to the, you know, some questioning and issues



          3    with respect to this particular exhibit at that time on



          4    the basis that there was a lack of foundation, that



          5    appellants had failed to correlate this particular



          6    document to the specific permit at issue here, the Smith



          7    Valley Dairy permit, and at that point in time, appellant



          8    failed to establish that foundation and relationship



          9    either through the testimony of Mr. Kiminski or any other



         10    witness, and therefore, there's no relevance.



         11                There's no direct evidence that this



         12    particular document was relied upon in any manner, shape,



         13    or form with respect to this particular permit relating



         14    to the Smith Valley Dairy, and on that basis, we object



         15    that there's been no foundation laid to make it relevant



         16    and pertinent in this particular case.



         17                MR. JOHNSTON:  I have nothing.



         18                CHAIRMAN GANS:  You usually have something.



         19                MR. JOHNSTON:  The only thing I have to say



         20    on it is I don't have anything to say with respect to



         21    this exhibit.



         22                MR. MARSHALL:  I believe the testimony was



         23    that Mr. Kiminski, who was referring to the Smith Valley



         24    Dairy application, about WTS-38, excuse me, at the same



         25    time as he helped develop WTS-38, which was guided
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          1    specifically for CAFO, so it was in effect at some time



          2    during that time period, and therefore, it is relevant to



          3    establish what the major concerns were of the people



          4    reviewing the permit at issue.



          5                There was also, I believe, testimony from



          6    Ms. Martin that she believed there was e-mail



          7    communications with DEQ and about WTS-38.  So that's our



          8    basis for moving WTS-38, Exhibit 9, into evidence.



          9                CHAIRMAN GANS:  I'm going to ask the



         10    Commissioners.  Did you see the relevance to your case



         11    here?



         12                COMMISSIONER TURNER:  I don't think it's an



         13    issue for me.



         14                CHAIRMAN GANS:  Tom?



         15                COMMISSIONER PORTA:  I don't think so either.



         16                CHAIRMAN GANS:  I'm going to sustain the



         17    State's objection.



         18                MR. MARSHALL:  Okay.  So Exhibit 9 is out; is



         19    that correct?



         20                CHAIRMAN GANS:  Yes.  Correct.



         21                MR. MARSHALL:  The next group is Exhibits 12,



         22    13, 14.  These are a group of articles, newspaper



         23    articles, published newspaper articles submitted by



         24    appellants that essentially go to the background



         25    regarding the State's efforts to draw dairies into the
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          1    State with representations of business-friendly



          2    regulations.  These exhibits were offered to show the



          3    pressure upon NDEP in this instance where they were faced



          4    with a situation of an already constructed dairy in their



          5    permitting.  So I would, with that, I would move Exhibits



          6    12, 13, and 14 into evidence.



          7                MS. FAIRBANK:  And again, we would object on



          8    the basis that first off, there has been no foundation



          9    laid.  There's been no testimony as to the effect of what



         10    Mr. Marshall is attempting to assert is the intent behind



         11    these particular exhibits.  No testimony has been



         12    provided.  There's been no relationship to make these



         13    particular articles relevant to issuance of this



         14    particular permit under these particular circumstances



         15    and facts relevant to this case.



         16                And furthermore, these again, are hearsay,



         17    the newspaper articles, and so they're out-of-court



         18    statements, and to the extent that Mr. Marshall and



         19    appellants want to go ahead and assert them to somehow



         20    impute a perspective on NDEP that's not otherwise been



         21    introduced in evidence through testimony in this



         22    particular proceeding would be improper.



         23                MR. JOHNSTON:  I join in the objection.



         24    Newspaper articles are hearsay.  Secondly, they're



         25    irrelevant here.  The notion that Nevada wants to attract
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          1    businesses and dairies somehow equates to NDEP's



          2    forfeiting its duty to do its job is a stretch that is



          3    not supported by any evidence, and newspaper articles in



          4    that regard don't tend to make that fact any more



          5    probable than it is.  Therefore, it does not comply with



          6    the definition of relevant evidence.



          7                MR. MARSHALL:  Just a quick note about



          8    foundation, and this notion that in this proceeding, you



          9    have to have witness testimony about exhibits before they



         10    are offered into evidence and accepted by you.  That is



         11    not the rule in this proceeding as far as I know.  It may



         12    be an evidentiary rule as counsel for NDEP noted in court



         13    for hearsay, but that's not, I believe, the rule here.



         14    In fact, you offered it under a relaxed standard.  And so



         15    if you believe that these articles are relevant to



         16    understanding the process that was going on, then you are



         17    able to accept them into evidence.  Thank you.



         18                CHAIRMAN GANS:  I'm going to sustain the



         19    State's objection.



         20                MR. MARSHALL:  So 12 through 14 are out?



         21                CHAIRMAN GANS:  Correct.



         22                MR. MARSHALL:  I believe the next one is



         23    Exhibit 37; is that correct?



         24                MS. KING:  That's correct.



         25                MR. MARSHALL:  So there's a group of
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          1    exhibits:  Exhibit 27, 28, 29, and 30.  These exhibits,



          2    the first three, 27, 28, and 29, are the letter of



          3    violation from Lyon County on this day, the letter of



          4    noticed violation to Dirk Vlot on this dairy, and the



          5    Lyon County stop work order on this dairy from Lyon



          6    County because of violations of county ordinances on the



          7    construction of the dairy.



          8                These are offered to demonstrate a pattern



          9    and practice of applicant and the permittee in this case



         10    regarding their attitudes towards compliance with state



         11    and local laws.  Similarly, Exhibit 30 is a cease and



         12    desist order from the California Water Resources Agency.



         13    I believe it was the San Joaquin County Regional Water



         14    Quality Control Board regarding again, a failure of



         15    Mr. Vlot to perform obligations under state law.  So we



         16    offer these as evidence of the essentially, the attitude



         17    of the dairy operator in this case and particular need



         18    for conditions and monitoring that are strict because of



         19    who is the dairy operator in this case.



         20                MS. FAIRBANK:  On the basis of Exhibits 27,



         21    28, and 29, first off, we would object that these are all



         22    information and documents that are subsequent to the



         23    issuance of a permit in this particular case.  It's not



         24    information that was before the Department of



         25    Environmental Protection or available prior to issuance
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          1    of the permit, and so therefore, there's simply no



          2    relevance as to whether or not the issuance of a permit



          3    under the statutory and regulatory provisions guiding the



          4    Department of Environmental Protection were appropriate



          5    or proper.  Whether or not there's a pattern and



          6    practices is utterly irrelevant to whether or not the



          7    permit was issued in accordance with the law.



          8                Secondarily, with respect to number 30, the



          9    California matter, that's completely irrelevant to this



         10    particular case and factors in this particular matter.



         11    This is a Nevada permit brought under Nevada law specific



         12    to the Nevada issues, and so there's no relevance as to



         13    -- and certainly, it would be beyond the purview of the



         14    Department of Environmental Protection to be involved in



         15    what occurs in another jurisdiction with regards to



         16    evaluating the application and whether it meets Nevada



         17    standards.  And so that basis, we would assert that it's



         18    irrelevant and not admissible.



         19                CHAIRMAN GANS:  Let me ask.  I want to make



         20    sure I'm clear on this.  The 27, 8 and 9, they were



         21    issued after their permit was issued?  Is that what I



         22    heard you say?



         23                MS. FAIRBANK:  Yes.  The permit was issued in



         24    this particular case in March 2015.  Exhibit Number 27 is



         25    a letter dated May 8th, 2015.  Number 28 is a noticed
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          1    violation dated May 7th, 2015; and number 29 is also



          2    dated May 7th, 2015; all after the issuance of the permit



          3    in this particular case.



          4                MR. JOHNSTON:  I'll be a little more blunt,



          5    Mr. Chairman.  This is just an attempt to engage in a



          6    smear campaign against our client.  It's not relevant,



          7    and I don't want to have to go down the rabbit hole of



          8    things that have transpired with the Lyon County and the



          9    building department there, how those issues have been



         10    resolved, and how they've worked with Lyon County.  It's



         11    not relevant to the decision that you have to make here



         12    with respect to the issuance of this permit.



         13                In addition, I don't mean to keep going back



         14    to rules of evidence, but there's an obvious



         15    misunderstanding on the part of the appellants.  You



         16    can't use prior instances of misdeeds to show a



         17    propensity to commit bad acts.  It's not allowed.  And



         18    that's what they're trying to do, and they're doing it in



         19    an incomplete picture without reference to what has



         20    transpired.  So for that reason, irrelevant, they're not



         21    proper evidence, and we're going to end up going down on



         22    an entirely different path if this is allowed in because



         23    I'm not going to have a choice but to put witnesses on



         24    the stand to address these issues.  And I don't want to



         25    waste this panel's time with irrelevant information
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          1    because the appellants want to not focus on the merits or



          2    lack thereof of their case, but engage in an improper



          3    smear campaign against the operator of the dairy.



          4                MR. MARSHALL:  Just to restate our original



          5    position, we think that the conduct of this particular



          6    dairy operator is highly relevant to your review of



          7    whether or not the permit is adequate.



          8                CHAIRMAN GANS:  Okay.  I'm going to sustain



          9    the motion of the State on all four.



         10                MR. MARSHALL:  So 27 through 30 are out?



         11                CHAIRMAN GANS:  That's correct.



         12                MR. MARSHALL:  I believe in a prior ruling,



         13    you ruled that Exhibit 31 and 32 are out, so now we're



         14    moving onto Exhibit 33 and 34.  These are NDEP fact



         15    sheets regarding prior approvals of the Ponderosa Dairy



         16    and the Desert Hills Dairy.  They were offered to show in



         17    those instances the depth to groundwater in those cases,



         18    excuse me, and those situations were both lower than 80



         19    feet below the ponds, and it was offered to show the



         20    difference between the relative close groundwater here



         21    and other instances in the past where NDEP has not had to



         22    address this issue.



         23                MS. FAIRBANK:  And again, we would just



         24    assert that these are documents pertaining to other



         25    dairies at different locations in different parts of the
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          1    State of Nevada that are not germane or particular to the



          2    permit which is before the Commission and the issuance of



          3    the permit.



          4                The issue here is as it pertains to the



          5    specific facts and circumstances relating to the Smith



          6    Valley Dairy permit, and what happened with another



          7    permit in another part of the state with different



          8    factors is not germane to the issues for the State



          9    Department of Environmental Protection to take into



         10    consideration when issuing this particular permit.  And



         11    on that basis, we would just assert that it's irrelevant



         12    and not pertinent.



         13                MR. JOHNSTON:  I join in that objection.



         14                MR. MARSHALL:  I think we've stated why we



         15    believe these documents to be relevant to the depth to



         16    groundwater issue.



         17                CHAIRMAN GANS:  Okay.  Again, I'm going to my



         18    compadres here.  Do you see any relevance for you to this



         19    issue?



         20                COMMISSIONER TURNER:  I don't see any



         21    relevance, personally.



         22                COMMISSIONER PORTA:  I agree.



         23                CHAIRMAN GANS:  Okay.  Sustained.



         24                MR. MARSHALL:  So Exhibits 33 and 34 are out.



         25    Did we --
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          1                CHAIRMAN GANS:  Thirty-six is.



          2                MR. MARSHALL:  Is not?  I think --



          3                CHAIRMAN GANS:  Thirty-six is in.



          4                COMMISSIONER TURNER:  Thirty-six is in.



          5                CHAIRMAN GANS:  Yes, 36 is in.



          6                MR. MARSHALL:  Excuse me.  Sorry.  I missed



          7    one exhibit.  Thirty-five had not been addressed.  That's



          8    a declaration of Marshall Todd.



          9                MS. KING:  That's the one I was looking at.



         10                MR. MARSHALL:  I apologize.  And the



         11    declaration of Marshall Todd mirrors his testimony



         12    regarding his going to NDEP on three separate occasions



         13    in 2014 and inquiring whether or not he could have access



         14    to the public records, the file at that point, and him



         15    being denied access by NDEP and staff.  So we offer that



         16    on that basis, Exhibit 35.



         17                MS. FAIRBANK:  And we would object on the



         18    basis that Mr. Todd was actually here to testify.  He



         19    gave testimony under oath which is the best evidence, and



         20    so you have the evidence before you.  A declaration is



         21    simply an out-of-court statement, and with the fact that



         22    Mr. Todd was here and available to testify, there's no



         23    relevance or need for the admittance of this particular



         24    document.



         25                MR. JOHNSTON:  I don't really care.  He
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          1    testified.  If you want to admit this declaration, it's



          2    not proper, but I don't care.



          3                CHAIRMAN GANS:  We'll leave that one in.  So



          4    you're denied that motion.  So 35 is in.



          5                MR. MARSHALL:  Thirty-five is in.  Then I



          6    believe we addressed 36 and 37 was a prior agreement.



          7    Then we have Exhibits 38 and 39.  These are the two that



          8    were pending, I believe.



          9                MS. KING:  No, those are not admissible.



         10                CHAIRMAN GANS:  No.  Thirty-nine was A, B and



         11    C, if I remember correctly.



         12                MR. MARSHALL:  I'm sorry.  Thirty-eight, I



         13    believe, was ruled inadmissible, but I believe 39 was the



         14    one that we were having pending.



         15                MS. KING:  Uh-huh.



         16                MR. MARSHALL:  And hadn't ruled on.



         17                MS. KING:  Right.



         18                MR. MARSHALL:  I'm sorry.  So 38 is out, and



         19    39 is pending.



         20                COMMISSIONER PORTA:  And the status of 38?



         21                CHAIRMAN GANS:  Thirty-six is in.



         22                COMMISSIONER TURNER:  Thirty-six and 37 are



         23    in.



         24                CHAIRMAN GANS:  Yes.



         25                COMMISSIONER PORTA:  Okay.  Thank you.
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          1                MR. MARSHALL:  So we have Exhibit 39, which



          2    are photographs of the storm runoff at Smith Valley



          3    Dairy.  I believe the testimony was that was in July of



          4    this year, and I think it's clear from the testimony that



          5    those photographs show the runoff from adjacent



          6    properties.  That's the relevance.  It goes directly to



          7    whether or not their permit was adequately designed,



          8    excuse me, adequate facilities were adequately designed.



          9                MS. FAIRBANK:  And we would object on the



         10    basis they're not relevant to the issuance of the permit.



         11    These were photographs, the testimony is that these are



         12    photographs of incidences and circumstances subsequent to



         13    the issuance of the permit in this particular case, and



         14    so this is information that was not before the NDEP, it



         15    was not available to them, and was not part of the record



         16    in considering, in making the determinations as to the



         17    issuance of the permit.  And so on that basis, we would



         18    just state that it's not relevant and should not be



         19    relied upon.



         20                MR. JOHNSTON:  I have to disagree with the



         21    State here.  I don't have a problem with Exhibit 39.  If



         22    we go forward, I may even have people testify as to what



         23    these pictures show, and it shows the adequate design of



         24    the site, so I do not have an objection to Exhibit 39.



         25                CHAIRMAN GANS:  Gentlemen?
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          1                COMMISSIONER PORTA:  I don't have a problem



          2    with either of those that were admitted, and if and when



          3    they're appealed, they can question the people who took



          4    them at that time.



          5                COMMISSIONER TURNER:  I think I share Tom's



          6    opinion.



          7                CHAIRMAN GANS:  Okay.  I'm going to deny this



          8    one.  Thirty-nine is in.



          9                MR. MARSHALL:  So Exhibit 39 is in, and I



         10    believe 40 is --



         11                CHAIRMAN GANS:  Yes.



         12                MR. MARSHALL:  -- by stipulation?  Okay.  So



         13    that addresses the outstanding evidentiary issues from



         14    appellant's case.  And if you would, now I'd like to



         15    present argument on the State's, which I believe is



         16    joined by the intervener, motion to --



         17                CHAIRMAN GANS:  John, can I hold you just a



         18    minute.  Katie, was there anything else?



         19                MS. ARMSTRONG:  Yeah.



         20                CHAIRMAN GANS:  I was kind of trying to cut



         21    you off last night, obviously.



         22                MR. MARSHALL:  I thought I was going to be



         23    responding to the motion, but please.



         24                MR. JOHNSTON:  Well, I think we have an



         25    opportunity to argue the motion before you respond to the
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          1    motion.



          2                MS. ARMSTRONG:  Yes.  Thank you.  So as you



          3    remember, before we left last night, NDEP moved for, in



          4    essence, summary judgment, or it could be termed before



          5    this board a directed finding, and I want to go through



          6    why we are seeking for you to rule in that way.



          7                Pursuant to your regs under the SEC 445D.890,



          8    it requires an appeal to the SEC to be based on certain



          9    factors.  And if you look at that, I'm just going to read



         10    through those so we're clear on what the appeal is to be



         11    based on.  The final decision was in violation of any



         12    constitutional or statutory provision.  The final



         13    decision was in excess of the statutory authority of the



         14    Department.  The final decision was made upon unlawful



         15    procedure.  The final decision was affected by other



         16    error of law.  The final decision was clearly erroneous



         17    in view of the reliable, probative and substantial



         18    evidence on the whole record, or the final decision was



         19    arbitrary or capricious or characterized by an abuse of



         20    discretion.



         21                Now, through this process, we've derived from



         22    appellant's pleadings that what they're alleging is NDEP



         23    acted in an arbitrary and capricious manner or otherwise



         24    abused its discretion.  Throughout this process,



         25    appellants have never alluded to any of the other
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          1    grounds.  And let's remember, the burden is on appellant



          2    to prove their case by a preponderance of the evidence.



          3                The only relevant testimony yesterday that



          4    was provided by appellants was when Michele Reid sat up



          5    in the chair and was questioned, and the only relevant



          6    question came from Commissioner Porta.  And he asked her,



          7    "Miss Reid, do you believe this permit was written under



          8    the -- was written in compliance with the law?"  And



          9    Ms. Reid responded, "Yes."



         10                And then Mr. Marshall had the opportunity to



         11    question her further and never did.  That is the only



         12    relevant evidence that was put forth in front of this



         13    Board or this Commission yesterday was that the permit



         14    was in fact issued in requirements with the law.  So that



         15    is a question I'd been wanting to ask Ms. Michele Reid,



         16    but we needed to stay within then confines of the direct



         17    that Mr. Marshall was questioning.



         18                Now, today if you want us, we will put our



         19    case on, and we will put Michele Reid on the stand, and



         20    she drafted the permit, and we'll go through the permit



         21    page by page, line by line and see where it meets the



         22    requirements of the law.  Yesterday she already testified



         23    it meets the requirements of the law.  Appellants have



         24    failed in their burden.  They didn't bring anything forth



         25    that suggests that NDEP acted in an arbitrary or





                             CAPITOL REPORTERS (775) 882-5322

                                     23

�









          1    capricious manner or abused its discretion.



          2                So we will -- and the record is clear from



          3    Mr. Porta's questioning the permit was written under the



          4    requirements and the guides of the law.  So therefore, we



          5    ask for this Commission to rule in our favor and find a



          6    directed finding in this matter.  Thank you.



          7                MR. JOHNSTON:  Mr. Chairman, Members of the



          8    Commission, I agree with the State from a procedural



          9    aspect that if the evidentiary record as it stands now



         10    does not enable you to make a finding that NDEP acted



         11    arbitrarily and capriciously, then there is no need to go



         12    forward with additional witnesses and testimony, and that



         13    you can make the decision now simply because it's the



         14    appellant's burden.



         15                But, you know, yesterday in opening



         16    statement, I said the theory of the appellant's case is



         17    they start with the premise that large dairies and CAFO's



         18    are inherently bad.  They then go to the fact that other



         19    dairies have had and resulted in environmental problems.



         20    Therefore, NDEP must have erred in issuing this permit



         21    for this dairy in Smith Valley.  And if you recall during



         22    my opening statement, I said you can't connect the dots



         23    in the manner that the appellants are trying to connect



         24    them.



         25                So my question is, have they done anything
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          1    since opening statements yesterday through the testimony



          2    of Miss Martin or any other witness or any other document



          3    to connect those dots, and the answer to that question is



          4    no.  Have they come forward with any evidence to show



          5    that NDEP acted arbitrarily and capriciously?  And the



          6    answer to that question is no.  So there's no basis to



          7    continue down an evidentiary hearing with additional



          8    witnesses.



          9                Now, there's been assertions that well, the



         10    profit motive of a dairyman wants them to cut corners.



         11    Well, I reject that assertion.  There's no evidence of



         12    that.  And to the extent profit motive is in any way



         13    relevant, profit motives make sure you comply with the



         14    regulatory standards so that you have a long-term return



         15    on a multi-million dollar capital investment.  You don't



         16    do it in a manner that's going to create problems so that



         17    you're shut down a year from now, five years from now, or



         18    seven years from now.



         19                I also reject the assertion that the people



         20    responsible for protecting the waters of this state would



         21    issue a permit that will inevitably result in the



         22    contamination of the groundwater of this state.  But more



         23    importantly, whether I reject that assertion or not,



         24    that's not that important.  I'm just an attorney



         25    representing one person.  The law rejects that assertion.
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          1    The law effectively builds in a presumption that what



          2    NDEP did was lawful, within its authority, and proper.



          3                It's the burden on the appellant to come



          4    forward with evidence to show that they somehow went



          5    outside the regulatory framework, that they didn't have



          6    evidence to support their issuance of the decision.



          7    Where is that evidence?  It does not exist in this



          8    evidentiary record after the appellants had rested on



          9    their case-in-chief.  In fact, when you look at the



         10    evidentiary record as it stands now, because we have all



         11    of NDEP's exhibits in the record by stipulation, we also



         12    have all of the Smith Valley Dairy's exhibits in the



         13    record with the explanation of those exhibits in the



         14    record by stipulation, it refutes the entire theory of



         15    their case.



         16                Ms. Martin -- and I'm not going to even get



         17    into whether or not you should give any credit or weight



         18    to the testimony because of issues of bias and that.



         19    What did Miss Martin testify to?  Did she testify or



         20    opine that the design of this dairy did not meet



         21    engineering standards?  No.  Did she opine that this



         22    permit, as it was written and issued, violated Nevada law



         23    or didn't address the things that need to be?  No.  Her



         24    entire testimony was based upon well, I would have



         25    written it differently, or I would have added this, or I
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          1    may not have allowed that.  Well, that's her opinion as



          2    to what she might have done, but it doesn't show an abuse



          3    of discretion.  What it shows is there is a discretionary



          4    realm in issuing these permits.  And the question is, did



          5    the State go outside of that.  And you can't say the



          6    State of Nevada violated its duty because an expert



          7    that's against CAFO's might have done things a little bit



          8    differently.  That doesn't show an abuse of discretion.



          9                What we heard about, to the extent we heard



         10    anything that got close to the actual issues on this



         11    appeal, was groundwater level and the depths of these



         12    ponds.  But they couldn't tie the groundwater



         13    measurements that they referred to.  They cherry-picked



         14    them; never tied it to the actual location of the ponds.



         15    They never addressed that the standard talks about



         16    separation from the ponds to the groundwater level and



         17    additional measures such as synthetic liners.  They never



         18    tied it together how any standard was violated.



         19                So what Miss Marshall did, or Miss Martin



         20    did, she goes further and says, "Well, I think there's



         21    going to be operational issues at the dairy.  There might



         22    be solids in the ponds.  If groundwater approaches or



         23    rises to the line of the pond, that might be" -- that's



         24    an operational issue that someone is then going to then



         25    have to address if it occurs, if it does occur, whether





                             CAPITOL REPORTERS (775) 882-5322

                                     27

�









          1    it presents a problem, and something is going to have to



          2    occur then, and NDEP is in power to do something then.



          3                And it's wild speculation that these things



          4    are going to occur because Miss Martin is not qualified



          5    to opine on the operations of a dairy.  She's never



          6    designed one.  She's never helped them apply for a CAFO



          7    permit for a dairy.  She's never enforced a CAFO permit.



          8    She went far beyond her experience.  And what is her CAFO



          9    experience?  It's looking at applications and permits



         10    after they are and being a Monday morning quarterback and



         11    saying, "This is what I would have done differently."



         12    And that's not sufficient to show that NDEP acted outside



         13    of its scope of authority or erred in any manner in



         14    issuing this permit that allows for surface application



         15    of certain discharge waters for -- on the ag fields and



         16    discharge in the event of a 25-year storm.  That's all it



         17    does.



         18                And NDEP had to issue this permit if the



         19    regulatory requirements were met.  They couldn't simply



         20    say no because of some philosophical objection to large



         21    agriculture.  That's not what it was.  And that's the



         22    objection that the appellants have.  They simply don't



         23    like the site of this dairy, and they're trying to come



         24    into this panel and convince you that the site is



         25    improper, but they try to do that in a manner and they
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          1    can't do it under the standard where they show NDEP.



          2                For that reason, given the evidentiary



          3    standard and the evidentiary record as it exists with the



          4    stipulated exhibits, in particular the appellant's



          5    exhibits that have been stipulated and address all of the



          6    issues Miss Martin and SOS has raised in this case to



          7    show why they're mistaken, the groundwater issues, the



          8    ability of the ponds.  And ironically, I think if I



          9    understood Miss Martin's testimony, it's almost as though



         10    I guess the ponds can handle too much water, that they



         11    have a greater capacity than just the operation of the



         12    dairy itself.  Why is that?  Because they went above and



         13    beyond the minimum required standards to meet the



         14    regulatory requirements of this dairy at that site.



         15                For all of these reasons, since there's no



         16    evidence upon which you could find that NDEP acted



         17    arbitrarily and capriciously, there's no need to proceed



         18    with additional testimony.  Now, we're happy to do that,



         19    but I don't want to utilize the staff's time, your time,



         20    and the resources of the State to go on and simply



         21    confirm via testimony what's already confirmed in the



         22    evidentiary record that's been stipulated into evidence



         23    and the documents before you.  Thank you.



         24                MR. MARSHALL:  Okay.  I think about the only



         25    thing that I might agree with the statements of counsel
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          1    for NDEP and for the intervener is that your job, if we



          2    have not presented evidence that at this point meets our



          3    burden, then you should either dismiss the appeal or



          4    continue on.  So it really is the question for us now to



          5    demonstrate to you why the permit either violates the



          6    law, is arbitrary and capricious.



          7                Now, that's not done through one person's



          8    testimony or one exhibit.  It is done through the pulling



          9    together of all of that information.  So what I ask you



         10    to do is kind of suspend reliance on any one particular



         11    piece of evidence because what I'm about to do now is try



         12    to present you, roll together everything that we have and



         13    to show you why relating directly to, I think, the



         14    Chairman's opening statement that this particular dairy



         15    facility is not properly designed, constructed, or



         16    maintained in order to meet the statutory criteria.



         17                And really, this comes from a combination of



         18    attack from underground and attack from overground, and



         19    those are the two issues that I first want to focus on,



         20    which are groundwater invasion from underneath and run-on



         21    that was not calculated from storm water.  Now, let's



         22    first do a little stage setting, and I'm going to rely



         23    primarily on exhibits that are in the intervener's



         24    binder.  So if you would, I'd ask you to please turn to



         25    it's about -- it's Exhibit 1, but they're not internally





                             CAPITOL REPORTERS (775) 882-5322

                                     30

�









          1    paginated.  It's sheet B-1, which is the preconditioned



          2    -- there's a number of pull-out sheets.  I believe it's



          3    the first one.  No, the second one.  Third one.  Excuse



          4    me, but it's sheet B-1.  It shows the pre-conditioned



          5    contours.  Okay?



          6                So what this shows, you know, and we've



          7    already had testimony that the contours or that the dairy



          8    is sloping down towards the north, and this is oriented



          9    north/south.  And you can see that the contours are



         10    coming, particularly on the eastern side.  On the



         11    northern side, you can see where the ponds are going to



         12    be located.  Up on the north side, you can see the angle



         13    of the contours going directly towards where the ponds



         14    were to be put from both from all along the eastern side,



         15    and also, you can see that there's essentially a drainage



         16    that comes down from the east and swings through the



         17    north right through the area where the ponds are going to



         18    be located.  So that's the first kind of context.



         19                The second, if you'll open two pages later,



         20    it's a topographical survey.  And this is an as-built



         21    survey, and you can see that there has been significant



         22    manipulation of the geography, but still, there is a



         23    runoff from the right-hand eastern side towards the



         24    ponds.  In fact, and the other thing I'd like you to



         25    notice is there is monitoring well one is located right
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          1    here, and that's identified as -- my eyes cannot read



          2    this little type, but it seems to be in about the same



          3    condition as that little dot and circle, and then there's



          4    a monitoring well on the left-hand side where monitoring



          5    well three is, and then monitoring well two is on the



          6    north side.



          7                And then let's open, move to it's about ten



          8    pages down.  It's the second pullout.  It's Smith Valley



          9    Dairy site plan, and it looks like this.  And what this



         10    exhibit shows is the drainage pattern.  And if you look



         11    along the east side, you can see that the drainage from



         12    the east side goes directly towards the ponds.  And then



         13    the next two pages later, we have an as-built site plan



         14    for the ponds.  And there's a couple of things I'd like



         15    to draw your attention to here that you can get a feel



         16    for the depth of the ponds by looking at the contour



         17    elevations.  You find the weir on the north pond.  Right



         18    to the right are elevations, and the top of the pond is



         19    at 4660, and then there's a one-foot contour, and it



         20    drops down about ten feet to the bottom of the pond.  And



         21    if you look down, just follow down to the south pond,



         22    that demonstrates that the ponds are approximately ten



         23    feet, give or take, below ground level.



         24                In addition, you'll notice on the weir, which



         25    is the overflow, it actually cuts down into the berm, and
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          1    the tow is actually at an elevation that looks to be one



          2    or two feet below the level.



          3                CHAIRMAN GANS:  Are you looking at this where



          4    it says rip wrap?



          5                MR. MARSHALL:  Yes.  It's entitled,



          6    "Emergency Spill Gate."  Excuse me.



          7                CHAIRMAN GANS:  Okay.  I got it.



          8                MR. MARSHALL:  Now, if you look at the next



          9    page, what this page indicates is the operational -- the



         10    operation of these two ponds, and essentially, the



         11    distribution of the layering of the pond.  This is -- its



         12    actually weirs, but the operations show that there's a



         13    couple different uses, as we know from these ponds.  One



         14    is the working volume, which is denoted here, which is



         15    the bottom layer of these ponds, and that's the waste



         16    generated from the dairy itself, the wash water, all of



         17    the things that Ms. Martin testified to as how the dairy



         18    -- how CAFO's operate.



         19                If you look at the north berm cross-section,



         20    you will see that there's a couple different layers on



         21    top.  You have the working volume, and then what you have



         22    is look off to your right.  There's the 24-year, 24-hour



         23    storm runoff volume, which is denoted as three feet.



         24                MS. ARMSTRONG:  And if I may at this point,



         25    I'd like to object to the line of Mr. Marshall's
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          1    testimony here.  This is a motion for a directed finding.



          2    He's not offering anything about how he has met his



          3    burden or failed to do so.  He's offering engineering



          4    testimony that was not offered in his case-in-chief.  He



          5    has finished his case-in-chief.  He did not question



          6    Michele Reid to any extent.  He did not call any



          7    engineers in his case-in-chief, which he had the



          8    opportunity to do, and he didn't.  We're talking about a



          9    motion for directed finding here, and he is not offering



         10    anything to rebut that.



         11                MR. MARSHALL:  So yes, I am, if I will be



         12    allowed to do so.



         13                CHAIRMAN GANS:  You will get there?



         14                MR. MARSHALL:  Yes.



         15                CHAIRMAN GANS:  Okay.



         16                MR. MARSHALL:  Just setting the ground as to



         17    why --



         18                CHAIRMAN GANS:  Denied.  Go ahead.



         19                MR. MARSHALL:  Okay.  So that's the storage



         20    volume that was calculated, as testified by Ms. Martin,



         21    at 140 acres for the dairy that the work, excuse me, on



         22    the north pond, the 24-year, 24-hour storm runoff volume.



         23    Okay?  So those are the key stage setting as to what the



         24    evidence actually was, I believe, to some extent before



         25    NDEP, but of course we're dealing with as-builts instead
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          1    of plans.



          2                So the first issue that I want to address is



          3    depth to groundwater.  And as Ms. Martin testified, the



          4    issue that's here that's also inherent in both the NRCS



          5    guidance and in NDEP's own consideration is you want a



          6    separation.  In fact, separation is required, as



          7    Mr. Kaminski testified, between groundwater and the liner



          8    for a number of reasons, for integrity of the pond and



          9    also to ensure that for integrity of the membrane so



         10    there is not any uplift, etcetera.



         11                Now, Mr. Kaminski testified that the only



         12    evidence that they considered in the termination of



         13    separation of groundwater was the geotech report, Exhibit



         14    11-A.  Remember that?  And Exhibit 11-A was interesting



         15    for a number of reasons.  One, it had depth to



         16    groundwater measured at the seasonal -- in the exact



         17    opposite season from what Ms. Martin read into the record



         18    as high groundwater found by NRCS in Lyon County, which



         19    is January, December-January.  This, in fact, was



         20    measured at the end of June.  So you have -- you don't



         21    have quite a seasonal high groundwater in the record.



         22    You just don't.  It's not there.



         23                Now, why is that important?  Because water



         24    tables go up and down per season as indicated by NRCS.



         25    Secondly, those water levels were taken during a time of
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          1    drought, so you have depressed --



          2                MR. JOHNSTON:  Objection.  There's no



          3    evidence in the record that you have depressed



          4    groundwater level.  This was the objection I made



          5    yesterday.  This is Mr. Marshall testifying.



          6                MR. MARSHALL:  I believe he's made his



          7    objection.  Rather than testify --



          8                MR. JOHNSTON:  Mr. Chairman, may I finish?



          9                CHAIRMAN GANS:  It was sustained, as I



         10    recall.  That objection was made yesterday.



         11                MR. MARSHALL:  Well, and if you -- no, but I



         12    believe I came back, and I'm about to go to the testimony



         13    of Frank Ely, that he testified directly to the drop in



         14    groundwater as a result of the last four or five years of



         15    drought.  And there's no objection that, in fact I



         16    believe it was stipulated, that there has been drought.



         17    So we're not -- I'm not trying to testify as to what the



         18    -- where the groundwater would be if the there was not



         19    drought.  All I'm saying is that report was prepared and



         20    measured at a time of drought, and we have testimony



         21    from --



         22                CHAIRMAN GANS:  Which may be irrelevant, is



         23    what we're saying.  That's what I've heard him, Brad say.



         24                MR. JOHNSTON:  I'm saying he has, you know,



         25    this is the problem with the appellant's entire case.





                             CAPITOL REPORTERS (775) 882-5322

                                     36

�









          1    They don't present the evidence to reach the conclusions



          2    they want you to reach.  They just want to throw out a



          3    number here and throw out a number there, and say



          4    therefore.  And that's not the way evidentiary standards



          5    work.  And yesterday, we addressed this very precise



          6    issue.  There's a lot of people who would dispute that



          7    the groundwater level is actually going down during this



          8    time of drought.  And we've seen that argument made in



          9    Smith Valley, in Mason Valley, in --



         10                MR. MARSHALL:  Okay.  That is evidence --



         11                THE COURT REPORTER:  One at a time, please.



         12                MR. JOHNSTON:  Mr. Chairman, I'd ask



         13    Mr. Marshall to let me finish.  I don't interrupt him.



         14                MR. MARSHALL:  Yes, you do.



         15                CHAIRMAN GANS:  That's enough.  That's



         16    enough.  John, I appreciate if you just go forward.



         17    Let's not get as run down on this one or stopped on this



         18    one.



         19                MR. MARSHALL:  Okay.  So my only point is the



         20    LUMOS report, the only evidence of depth to groundwater



         21    was taken after or during drought.



         22                Now, so what do we have?  What measurements



         23    do we have?  We have measurements of a 10 to 15 --



         24    excuse me, I believe it's 14 to 15, and Mr. Kaminski



         25    testified as to, in his opinion, he would use 15 as the
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          1    depth to groundwater taken at that time.  And Ms. Martin



          2    testified and read from admitted Exhibit 37 that we have



          3    depth to groundwater now of 12, excuse me, 6.7 feet on



          4    watering well two, we have depth to groundwater ten feet



          5    on monitoring well one, and we have depth to groundwater



          6    of 4.5 feet on monitoring well five, and that was in



          7    March of this year.



          8                So what evidence then -- and all this goes to



          9    show you why it was arbitrary to issue the permit on this



         10    record because in order to meet the standard that they



         11    have as to whether or not you've got four feet of



         12    clearance, depth to groundwater, you need to know one,



         13    what is our seasonal high groundwater, and two, is there



         14    going to be any fluctuations as a result of conditions of



         15    non-drought.  And there's no evidence in the record in



         16    which to base an opinion on or base a conclusion that you



         17    have accurately disclosed depth to groundwater for this



         18    critical issue, which is the integrity of the pond from



         19    underneath.  That's arbitrary to conclude that you have



         20    14 or four feet of clearance under these conditions with



         21    only this evidence at the time the permit was issued.



         22                CHAIRMAN GANS:  Well, you've, in my mind,



         23    connected a dot.



         24                MR. MARSHALL:  Right.



         25                CHAIRMAN GANS:  Is what you've done.
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          1                MR. MARSHALL:  That's what I'm trying to do



          2    with this argument.



          3                CHAIRMAN GANS:  Okay.



          4                MR. MARSHALL:  And it is not necessary that I



          5    have a witness do that as long as the evidence is before



          6    you.  And here, we not only have what we have is



          7    evidence, but honestly, we have, for NDEP's sake, a lack



          8    of evidence to conclude reasonably, rationally, that



          9    there's going to be separation of depth to groundwater.



         10                So let's go on to our second major point,



         11    which is the sizing of the ponds.  Now, why is this



         12    important?  This issue goes directly to the issue



         13    regarding is the system designed to contain a 24-year,



         14    excuse me, a 25-year, 24-hour storm event?  And the



         15    analysis, as testified by Ms. Martin and shown on Exhibit



         16    24, NDEP's Exhibit 24, that the calculation for



         17    groundwater, that layer that was shown in the ponds was



         18    based on 140 acres of the dairy only.  And the report by



         19    AGPRO stated that runon was not going to be an issue.



         20                Now, if you go back to their own exhibits and



         21    look at both the drainage patterns that we've looked at,



         22    the precontours and the postcontours, and you'll notice



         23    that the contours do not extend off the page, off the



         24    property boundary.  They end right on the property



         25    boundary.  So the question that we have for NDEP is how
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          1    did they conclude, how could they reasonably, rationally



          2    rely on a calculation of the volume that those ponds were



          3    going to receive on 140 acres only when it's clear that



          4    that is an arbitrary determination not premised on the



          5    actual facts of water running off from off site onto the



          6    dairy property.  Their own exhibits show the path of



          7    water.



          8                Water, we can't, you know, water is going to



          9    go where it goes, right?  And it's clear that there's



         10    going to be, and as we've testified, both Ms. Matuso



         11    (pho.) and the photograph, that there's water flowing



         12    onto the property from offsite from a recent cloudburst.



         13    So that conclusion that the ponds are adequately sized



         14    based on a 140-acre mottling is arbitrary.  So that's the



         15    attack from the top.  We've talked about the attack from



         16    the bottom.



         17                Fundamentally, we believe that the NDEP was



         18    arbitrary and capricious, i.e., it didn't have the



         19    information necessary to render the conclusion that these



         20    ponds were designed or could be maintained and



         21    constructed in a way that would hold back the 25-year,



         22    24-hour storm.  There's additional evidence that we don't



         23    -- haven't even mentioned yet that Ms. Martin testified



         24    to that because you've got runoff coming into the pond,



         25    you're going to have sediment.  Because you don't have
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          1    the ability to totally separate solids, you're going to



          2    have solids in the ponds.  And there's no effective way



          3    on these plans to clean out, she testified, the



          4    aggregation of sediments, etcetera, in the ponds that



          5    actually reduce the volume of the ponds over time.  So as



          6    a combination of those factors, that's why we believe



          7    NDEP's conclusion to issue this permit based on the



          8    construction, the design, and quite honestly, the



          9    operation, will fail.  It is not a rational conclusion to



         10    say, as you asked at the beginning of this hearing



         11    whether or not this permit will -- is properly designed,



         12    operated, and maintained.



         13                I'd like to now go on to why, in addition,



         14    this permit was issued in violation of law.  And this



         15    really gets to the Clean Water Act, NPDS permit



         16    requirement.  So it is, I think, pretty clear that the



         17    parties' positions are set.  They say there's no



         18    discharge to waters of the United States.  We say it



         19    hasn't been shown that there's not going to be.  In fact,



         20    we can demonstrate that there will be a discharge.  But I



         21    want to talk about two things.



         22                Now, first, this relates to the pond



         23    discharge.  So as you saw, you have a weir, excuse me, an



         24    emergency spillway, that goes directly, and I think as



         25    admitted by the parties in the brief, the path of that
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          1    spillway goes to Artesia Lake and to the state wildlife



          2    management area.  So you've got a system that's not



          3    designed to maintain the amount of water that they're



          4    going to have to deal with.  And so you're going to have



          5    discharges.  And the reason why the State maintains that



          6    they do not need an NDPS permit is that this is a closed



          7    system.  There's no outflow.  If you remember in the



          8    briefs, there was a back-and-forth about Walker, the



          9    Walker River system, how it's closed, it's a desert



         10    terminal lake essentially, and the question becomes or



         11    the State asserts that that is not.  Because it is a



         12    closed system, is not a waters of the United States.  I



         13    think we, in our briefs show you, demonstrate to you that



         14    that --



         15                MS. ARMSTRONG:  I'd like to make an



         16    objection.  This evidence was never provided through



         17    testimony whether this was a water of United States or



         18    not.  Mr. Marshall had the opportunity to question the



         19    witnesses as to this, and it was never presented under



         20    oath.  This is not evidence before this Court.



         21                CHAIRMAN GANS:  John, I was confused by that.



         22    I have to agree with Katie.  I was waiting for you to get



         23    into the waters of the state and waters of the United



         24    States, and I didn't hear it because I read it in your



         25    brief.  So I have to agree with what she's saying.  I'm
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          1    confused.



          2                MR. MARSHALL:  Okay.  Let me see if I can



          3    clear that up.  Their objection is that this is a closed



          4    system, and therefore, by law, it is not waters of the



          5    United States.  I'm saying that point is irrelevant, the



          6    determination of waters of the United States.  That is a



          7    legal issue as to whether or not a closed system, by that



          8    definition, means that this is not waters of the United



          9    States.  And it is clear that by case law, so this is a



         10    legal argument, by case law, that whether or not it is a



         11    closed system is quite honestly, that's --



         12                CHAIRMAN GANS:  Okay.  Now --



         13                MR. MARSHALL:  That is --



         14                CHAIRMAN GANS:  Let met just --



         15                MR. MARSHALL:  You can't use that to say that



         16    it's a --



         17                CHAIRMAN GANS:  I'm hearing you say that.



         18                MR. MARSHALL:  Yes.



         19                CHAIRMAN GANS:  That's your opinion, okay,



         20    but I haven't heard the other side of the story on this,



         21    and that's what bothers me.  I mean, I need to know, from



         22    both sides, what we're talking about when we say water of



         23    the U.S. and water of the state in a closed system.



         24    Well, I'm only hearing your side.  And I'm not saying



         25    you're wrong.
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          1                MR. MARSHALL:  I know.  This is something



          2    that if they want to rebut on, they certainly have the



          3    opportunity to.



          4                MS. ARMSTRONG:  I object.  This was never



          5    presented in his case-in-chief.  There is nothing to



          6    rebut.  It was never presented.



          7                CHAIRMAN GANS:  And that's my point.  I



          8    listened for it.  I have to sustain that objection, John,



          9    because I was waiting for it.  It never happened.



         10                MS. ARMSTRONG:  And any further argument as



         11    to this that goes towards testimony that has not been



         12    provided by the witnesses, this is in essence kind of a



         13    closing argument that he's presenting here.  We're



         14    talking about whether or not he has met his burden.  He's



         15    presenting new evidence, so I just would like to have the



         16    Commission --



         17                CHAIRMAN GANS:  Gentlemen?



         18                COMMISSIONER PORTA:  Mr. Chairman, I think to



         19    this issue, what's missing here is the Corps of Engineers



         20    jurisdictional determination of a water of the U.S., and



         21    that was not presented here.



         22                CHAIRMAN GANS:  Exactly.



         23                COMMISSIONER PORTA:  So without that



         24    information, we don't know if it is or isn't.



         25                CHAIRMAN GANS:  John, you're talking to a
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          1    panel that has had to deal with this issue for years.  I



          2    see that -- Tom is an expert in this area, and so that's



          3    why I was waiting yesterday for this because I knew Tom



          4    was ready to ask some questions, and it never occurred.



          5    So I have to agree and sustain your objection.



          6                MR. MARSHALL:  I'm not trying to play loose



          7    here.  I was just addressing the objection that was



          8    stated in the briefs which I believe the purpose of those



          9    briefs is to focus the issues for you, and the opposition



         10    to the characterization of these as waters of the United



         11    States was based on what I believe to be argument that



         12    this was a closed system, and that's the reason why they



         13    essentially used -- define this as part of the Walker



         14    River Basin system.  So I respect your order, and I will



         15    move on.



         16                CHAIRMAN GANS:  Okay.



         17                MR. MARSHALL:  Now, our last point is this



         18    kind of double whammy of public process, we believe is a



         19    public process violation.  And, you know, I think the



         20    evidence is there's no dispute of evidence here.  During



         21    the time period during which the permit was or the



         22    application was submitted and up to a point that was



         23    testified, I think, close or relatively, I think the



         24    testimony was about the time of the opening of the public



         25    comment period or shortly before, documents were not --
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          1    public documents were withheld from the applicants, and



          2    that's a violation of the open meeting law.  And quite



          3    honestly, it's a violation of public trust.



          4                MS. ARMSTRONG:  And I object.  None of that



          5    was brought before violations of public records law.



          6    This was not testimony that was presented.  All that was



          7    presented was that the public had the documents prior to



          8    the public comment period closing.  I think he needs to



          9    be reinstructed to that.



         10                CHAIRMAN GANS:  And, John, I think I want to



         11    just make my comment so you can address this from my



         12    perspective now.  That was a dot that wasn't connected



         13    for me yesterday.  You did explain to us what occurred.



         14                MR. MARSHALL:  Yeah.



         15                CHAIRMAN GANS:  And how there seems to be



         16    some gaps or, you know, certainly some, I would say,



         17    disconnect.  But I never got that it was against the law



         18    or they didn't do something they were supposed to do.  I



         19    didn't get that dot connected.



         20                MR. MARSHALL:  Okay.



         21                CHAIRMAN GANS:  I agree with her.



         22                MR. MARSHALL:  Right.  So the testimony is



         23    they asked to see the file, and both Marshall Todd and,



         24    you know, said that he asked and was denied.  And then if



         25    you remember the testimony by Ms. Reid was that another
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          1    individual, a public individual, asked to see the file



          2    for the records, and she said no, that either the permit



          3    was still in draft and therefore, they couldn't view the



          4    file.



          5                Now, all of those records in the file, and we



          6    have them here, are records that were submitted by the



          7    applicant or created by NDEP.  They're in a file, and I



          8    will argue as a matter of law -- I don't need testimony



          9    on this point -- that those are public records.  They



         10    meet the definition of public records, and there was a



         11    legal obligation to allow the public to see them.



         12                Now, you'll see that when eventually that



         13    they were released, and so I think the main argument from



         14    that was presented and questioned, I think extensively by



         15    the NDEP attorney here is well, so what.  Right?  You had



         16    access.  There's a public comment period and, you know,



         17    if there was a violation, we cured it.  But I think the



         18    timing of this is particularly important because what



         19    happened was at the same time as the public was denied



         20    access to these public records, the dairy was being



         21    constructed.  And at the time the permit was issued, the



         22    dairy had been essentially built.



         23                MS. ARMSTRONG:  I'm going to object to this



         24    line of testimony.  Its unfortunate here that



         25    Mr. Marshall is being able to connect the dots that he
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          1    wasn't able to connect through his testimony that he



          2    elicited yesterday.  This is not a part in the hearing



          3    where Mr. Marshall gets to connect the dots for



          4    everybody's light bulbs to go off.  This was not elicited



          5    yesterday in testimony, and I think we need to shut this



          6    down and get back to what the real issue here is, whether



          7    he met his burden or not.  And clearly, he didn't because



          8    he's having to sit here and connect the dots.  I ask the



          9    Commission to consider that.



         10                CHAIRMAN GANS:  Gentlemen?



         11                MR. MARSHALL:  May I respond?



         12                CHAIRMAN GANS:  No, not yet.  I want you to



         13    consider what the State has said.



         14                COMMISSIONER TURNER:  Do you want to go



         15    first?



         16                COMMISSIONER PORTA:  Sure.  I mean, I would



         17    tend to agree.  These dots should have been connected



         18    yesterday when he presented his case.  And the fact that



         19    it's being brought together now with issues that the



         20    Division didn't have information on at the time they



         21    issued the permit, I have problems with that.  I'm not



         22    comfortable with this presentation by Mr. Marshall here



         23    at this time.



         24                CHAIRMAN GANS:  Mark?



         25                COMMISSIONER TURNER:  I feel that the
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          1    framework for developing this argument should have taken



          2    place in sequence, and the time for that was during



          3    yesterday's portion of the meeting.  So I agree with



          4    Mr. Porta that this is not appropriate at this time.



          5                CHAIRMAN GANS:  And I do too, and so I



          6    sustain your objection.  John, you've got to get on



          7    point.



          8                MR. MARSHALL:  Well, I am, quite honestly, a



          9    bit stunned because what essentially the motion that's



         10    before you is a motion that says the evidence that was



         11    presented to you does not add up to either a violation of



         12    law.  So what that is, as she defined it, is either a



         13    motion for summary judgment or a directed verdict, and so



         14    what happens is is the attorney and, you know, I've



         15    argued multiple motions for summary judgment based on a



         16    record regarding an agency decision.  And what the



         17    attorney does is you go through the record and assemble



         18    and argue why it is that the evidence that was presented,



         19    it's not argument that we're presenting.  It's evidence.



         20    It's not our obligation to present argument during our



         21    case-in-chief.  In fact, we're limited to presenting



         22    evidence.



         23                Then, after all of the evidence is in, we



         24    then have argument, and the purpose of the argument is to



         25    connect those dots.  So they, the State, has put forth
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          1    that -- and if you sustain their objection, I have



          2    nothing further to say because my job at this point in



          3    this hearing is to say here's why the evidence we've met



          4    our burden.  Okay?



          5                MR. JOHNSTON:  Mr. Chairman, if I may respond



          6    to that because here's the problem.  When you're giving a



          7    closing argument or responding to a motion such as the



          8    one made here, and I don't care if it's in front of this



          9    Commission or you're in front of a judge in a trial.



         10    When you make a closing argument to a jury, you are



         11    referring back to the evidence that was presented during



         12    your case during the trial, during the hearing.  And you



         13    say, "Here's the evidence on this point.  Here's the



         14    evidence on this point.  Therefore."



         15                What you have is Mr. Marshall effectively



         16    testifying as to what he thinks the evidence is rather



         17    than what the actual evidence that was presented in the



         18    case, and there's a fine line distinction for that.  So



         19    to hold him to that proper standard is not in any way



         20    impacting his ability to make his argument.  He wants to



         21    go beyond that and argue as though he's testifying as to



         22    what the evidence is and assert his own theories that are



         23    not supported by the evidentiary record.



         24                CHAIRMAN GANS:  John, what else do you have?



         25                MR. MARSHALL:  That, in fact, was my last
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          1    point I was going to be making about public process.  So



          2    if you would allow me to wrap up, I will be finished in



          3    about two minutes.



          4                CHAIRMAN GANS:  Okay.  I'll allow you to wrap



          5    up.



          6                MR. MARSHALL:  And so, at the same time that



          7    the plaintiff, excuse me, the intervenors -- let's see if



          8    I can get this right -- the public was trying to gain



          9    information about the project, the project was being



         10    built.  So at the end of the period, and that's based on



         11    evidence.



         12                So now let's talk about what's the legal



         13    impact of that.  During the public comment period in



         14    effect, this is our legal argument, there was no



         15    effective public comment because the project had been



         16    built, and quite honestly, the dye was cast.  And you can



         17    see that in exhibit, I believe it's -- This is the



         18    response to comments, which is 24.



         19                MS. PLATT:  Twenty.



         20                MR. MARSHALL:  Twenty.  The Notice of



         21    Decision.  Yes.  Excuse me.  Exhibit 20.



         22                MS. ARMSTRONG:  Excuse me.  I'm going to



         23    object again.  Appellants have failed to meet their



         24    burden here, and now he's again connecting the dots



         25    through evidence, and I'm just objecting to this line of
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          1    testimony by Mr. Marshall.  He has failed to meet his



          2    burden, and now he's presenting it in this manner.  He's



          3    using evidence that is not within -- as Brad said,



          4    Mr. Johnston said, he's not using the evidence that has



          5    been admitted and going outside of the scope of the



          6    testimony that was given yesterday.  So we just need to



          7    object on this whole line of testimony.



          8                CHAIRMAN GANS:  John, I tend to agree with



          9    counsel, but I'm going to let you complete it because you



         10    said you were completed almost.



         11                MR. MARSHALL:  My last point was that Exhibit



         12    20, which was admitted into evidence yesterday,



         13    demonstrates -- and I'm going to argue why that supports



         14    our position that the cursory nature of that document



         15    shows that the public comment here was not, you know,



         16    quite honestly, we feel this was a rationalization of a



         17    situation that was already constructed rather than an



         18    open debate about the pros and cons of whether or not to



         19    issue the permit based on this.  And that sums up the



         20    presentation that shows why the decision issued was



         21    arbitrary, capricious because of design, operation and



         22    maintenance, why there was a violation of law.  We argue,



         23    of course, the Clean Water Act, and we believe a public



         24    process violation.



         25                MS. ARMSTRONG:  So now we're back again to
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          1    the appellant hasn't proven that the permit was issued



          2    other than in compliance with the law.  He has his



          3    witnesses up there looking at the permit.  There was



          4    never any evidence that they presented that the permit



          5    was written not in compliance with the law.  There is a



          6    disagreement as to the size of the ponds, that he never



          7    proved that the size of the ponds are inadequate to



          8    contain the 25-year, 24-hour storm event.  They just



          9    disagree, disagreement and best professional judgment.



         10                The waters of the state issue was never



         11    presented.  I'm not going to bring that up right now.  It



         12    was never presented.  That is not an issue before the



         13    Commission.  They never even went there with the



         14    testimony.



         15                Now, in regards to the public records, all



         16    that was established -- there was never talk about a



         17    public records violation or violation of the public



         18    records law.  The only thing that was established through



         19    testimony was that the public received the documents



         20    prior to the closing of the public comment period.



         21    That's all that was established yesterday.  You think



         22    back from the testimony from the residents, and I believe



         23    Ms. Martin testified to that.  There's no other evidence



         24    here before you.  They have failed to meet their burden.



         25    And, you know, in a process, they rested.  We don't even
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          1    have to put on a case.



          2                So this is all you would have before you:



          3    All of NDEP's exhibits, the exhibits that were admitted,



          4    the limited amount of exhibits that were admitted by



          5    appellants that we argued over, and the testimony that



          6    you heard yesterday.  There's nothing.  They did not



          7    provide anything.  Yes, there is disagreement as to the



          8    engineering and the best professional judgment.  Okay.



          9    But we did hear the permit was written within the



         10    requirements and within the confines of the law.



         11                He had the opportunity to ask Ms. Reid about



         12    that permit.  He had the opportunity with his own expert



         13    on the stand to talk about the requirements of the law.



         14    She testified to some of those portions that they are



         15    requirements of the law, and yes, they are in the permit.



         16    That's all we heard yesterday.  So like I said, we could



         17    stop here and rest our case, and then you'd have to



         18    decide based on this.  There's nothing there.  We're not



         19    here to put on his case for him.  He could have called



         20    their engineers.  He could have called our engineer and



         21    asked him more engineering questions about what these



         22    ponds are designed to contain.  Did he do that?  No.  Did



         23    he go further in further questioning with Michele Reid



         24    after Commissioner Porta asked her if this was written in



         25    compliance with the law?  No.  He didn't ask her
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          1    anything.



          2                They have not proved their case here, and the



          3    burden is on them.  And, as Mr. Johnson indicated, we're



          4    happy to proceed.  We're happy to go through the permit



          5    line by line and tell you why it meets or exceeds state



          6    or federal guidelines.  But at this point, the burden has



          7    not been met, and we ask that you agree and find for NDEP



          8    in this matter.  Thank you.



          9                MR. JOHNSTON:  Thank you, Mr. Chairman,



         10    Members of the Commission.  The argument at the end was



         11    this was a rationalization of NDEP of something that was



         12    already constructed.  That's a nice argument, but where



         13    is the evidence from a witness, an e-mail, a document,



         14    anything to suggest that they were forced to issue this



         15    permit because of the sequence of events.  So again, you



         16    have an argument made by Mr. Marshall, but there's no



         17    evidence in the record to support it.



         18                With respect to the size of the ponds, it's



         19    stipulated into evidence, and Mr. Marshall was referring



         20    to it as the cross-section of the ponds as-built.  They



         21    showed the water level in the event of the 25-year,



         22    24-hour storm event, and they show that these ponds are



         23    capable of handling that.  There's the assertion that



         24    well, they didn't take into account runon.  Well, they



         25    did take into account runon, and there's this assertion
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          1    that well, the water flows towards the ponds.  That's



          2    where it's supposed to go so that you capture any water



          3    that's contaminated.  And these ponds and the diagrams,



          4    engineered drawings show that they can contain the amount



          5    of water that is required to be contained.  And



          6    Ms. Martin never challenged the actual engineered drawing



          7    of these ponds that show that even though she would have



          8    had the opportunity to do that.



          9                In addition, what's also been stipulated into



         10    evidence as part of the intervener's exhibits, is



         11    precisely addressing this groundwater issue on the depth



         12    of the groundwater.  It says -- and this is just to



         13    summarize a portion of it, but it says, after it talks



         14    about what the initial findings and the soil types and



         15    that, talking about how survey soil data is useful for



         16    some purposes but not others.



         17                "Three soil borings were advanced by ag



         18    professionals, professional geologists in March 2015, at



         19    the area of the constructed wastewater ponds.



         20    Groundwater was first encountered at depths ranging from



         21    12 to 14 feet below site grade.  Groundwater and



         22    monitoring wells at the north end of the wells exhibited



         23    artesian conditions within a confined aquifer.



         24    Unconfined shallow groundwater as described in Lyon



         25    County soils surveyed was not observed.  Site-specific
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          1    data observed in March 2015 support groundwater



          2    conditions observed by LUMOS in June 2013 that range from



          3    15 to 18 feet below ground surface."



          4                "The LUMOS report also documents the



          5    observation of mottling and the soil borings.  A review



          6    of the LUMOS boring wells indicate mottling was observed



          7    at a depth of five feet below ground surface in only one



          8    soil boring.  The remaining soil borings indicate



          9    mottling occurs at ten feet below ground surface.



         10    Site-specific data does not suggest groundwater occurred



         11    historically or seasonally at depth two feet beneath the



         12    dairy as alleged by Save Our Smith Valley."



         13                That is in the evidentiary record that



         14    Mr. Marshall stipulated into the evidentiary record, and



         15    there was no testimony from Ms. Martin that refuted that.



         16    They use a measurement from one monitoring well to say



         17    there was an issue.  But what I was puzzled, I was still



         18    waiting to hear what statute was violated during



         19    Mr. Marshall's argument.  He never identified it.  I was



         20    waiting for that.  He said there's statutory violations.



         21    I was waiting to hear the statute that was violated.  He



         22    couldn't even identify the statutory violation that



         23    occurred.



         24                He couldn't come back to the standards of



         25    separation from groundwater because the standards we're
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          1    talking about, the depth of the ponds talk about



          2    separation from groundwater and additional items that can



          3    be taken into account with respect to liners, which these



          4    ponds are.  There is just no evidence in this record for



          5    you to reach the conclusion, even without us putting on



          6    our evidence, our witnesses to tell you about the design



          7    and operation of this facility.  There's no evidence for



          8    you to reach the conclusion that NDEP acted arbitrary and



          9    capriciously.  For that reason, the appeal should be



         10    denied, and we should move on.  Thank you.



         11                CHAIRMAN GANS:  Any more from any of the



         12    attorneys?



         13                MR. MARSHALL:  No.



         14                CHAIRMAN GANS:  Are we looking for our



         15    consideration of what you've discussed?  Okay.  I don't



         16    know if you have any other questions of the attorneys



         17    first before we start our determinations.



         18                COMMISSIONER PORTA:  I don't.



         19                COMMISSIONER TURNER:  I have no further



         20    questions.



         21                CHAIRMAN GANS:  Then it's up to us to discuss



         22    what we've heard and what we want to do with the summary



         23    judgment motion by the State and intervener.  I'll start,



         24    only because I'll give you guys something to -- I think



         25    that I now, after listening to John, the appellant, I
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          1    certainly do understand some connections now that I did



          2    not get through your testimony.  I didn't, John, and



          3    that's probably my fault.  I'm not blaming you.



          4                Two technical issues, one issue of law and



          5    then the public process.  There were things that I read



          6    in the appellant's brief that I thought I was going to



          7    hear when he put his case on, and I didn't.  I was



          8    confused by that, and I did not connect some of the dots.



          9    The only thing that bothers me still about this whole



         10    issue is the issue with groundwater and separation and



         11    runoff, and I've heard quite a bit about this today now.



         12                However, I don't see how that yet is



         13    arbitrary, as Mr. Marshall suggests.  I don't -- I just



         14    don't see where NDEP has done anything wrong yet.  I've



         15    been listening intently, and although I've still got some



         16    questions in my mind about groundwater and runon, I do



         17    have questions about that.  That's the only part of this



         18    that I still am a little perplexed by.  So that's where I



         19    am.



         20                COMMISSIONER TURNER:  We've heard a lot of



         21    very detailed information during this proceeding, and



         22    we've heard from people who live in the area, and I can



         23    empathize with their feelings about having a facility



         24    like this nearby.  I'm sure it's different than what it



         25    was beforehand, but to Jim's point as we went through all
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          1    of this discussion, we talked a lot about a lot of



          2    different things.  We talked about, in some cases, the



          3    moral and ethical implications of CAFOs, and we went



          4    through a lot of information.  But at the end of the day,



          5    the question that is before this panel here is still a



          6    very, very simple one in my mind, and that is, did NDEP



          7    violate any laws in the issuance of this permit.  And I



          8    agree with Jim.  There were things that I was waiting to



          9    hear discussion on that were in the appellant's brief,



         10    most notably, the waters of the U.S. issue, which was not



         11    addressed yesterday, and I was a bit surprised by that.



         12                So in trying to get my hands around all of



         13    this information, I feel very strongly at this point in



         14    time that I can say that I do not believe that NDEP



         15    violated any laws in the issuance of this permit.  That



         16    doesn't make things easier for the people who live around



         17    this facility, but that's not the question that we're



         18    here to answer today.  The question of whether NDEP broke



         19    any rules or went afoul of the law in the issuance of



         20    this permit, I don't feel that they did, and I can't



         21    support the assertion that NDEP did anything wrong.



         22                COMMISSIONER PORTA:  Up to me?



         23                CHAIRMAN GANS:  Not up to you.



         24                COMMISSIONER PORTA:  My turn.  Well,



         25    Mr. Chairman, last night, I took my notes home, I
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          1    reviewed the evidence that was in our binders that was



          2    admitted, and I came up with four issues that I think we



          3    have, and some of those have been reiterated today.



          4                The first issue I think we have is did NDEP



          5    circumvent the public participation process.  And in my



          6    mind, I didn't see evidence that was presented to show



          7    that NDEP failed to meet that requirement.  However, I'm



          8    very concerned that the fact that the citizens were



          9    denied access to those applications, to that file, and my



         10    belief is anytime any information is submitted to the



         11    Division, unless it's proprietary trade information



         12    that's subject to exclusion from the public participation



         13    law is the only reason that information should not be



         14    given out.  And so I'm very concerned about that.



         15                As a matter of fact, I'm so concerned, I



         16    think at our next hearing, I would like to hear from the



         17    Division about that specifically because I do not think



         18    it's right, and if there is specific -- maybe there's



         19    been some new NRS statutes put in place, but as far as



         20    I'm concerned, that information should have been



         21    released, preliminary or not.  It was submitted to the



         22    Division.  It's public record, period, no if's, and's, or



         23    but's about it.



         24                But, having said that, in the end, the public



         25    was provided the information and included a public
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          1    hearing, which the Division did not have to under statute



          2    provide, so that information was exchanged, and the



          3    public comment period was extended prior to the issuance



          4    of the permit.  So while this wasn't the way I would



          5    have, you know, had the public participate as far as



          6    denial of records, I think the State did meet its



          7    obligation in the public participation process.  So



          8    that's my first issue.



          9                The second one is was the correct permit



         10    issued, an NPDS permit, which is a federal permit, or a



         11    state permit.  Again, and we heard it today.  I feel



         12    there was no evidence presented that there is a discharge



         13    to a waters of the U.S.  Now, Artesia Lake may be a



         14    waters of the U.S.  I do not know that.  And the person



         15    that -- the agency responsible for making that



         16    determination is the Corps of Engineers through a



         17    jurisdictional determination, a JD.  That was not



         18    presented.



         19                And even if Artesia Lake is a waters of the



         20    U.S., both the Clean Water Act and the Code of Federal



         21    Regulations allow for a discharge as a result of



         22    agricultural storm water.  So based on that, I believe,



         23    and the fact that no evidence was submitted on the



         24    jurisdictional determination, I believe NDEP issued the



         25    correct state permit, and an NPS permit was not
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          1    necessary.



          2                The third issue:  Wastewater ponds, siting,



          3    design, construction.  The only evidence we really had



          4    yesterday was the fact that the LUMOS Geotech Report



          5    which stated that groundwater was subject to seasonal



          6    fluctuation in the area.  Mr. Kaminski, a Nevada



          7    Registered Professional Engineer, testified he read that



          8    report, and prior to his recommendation to the permitting



          9    staff, that report was considered, and he is the engineer



         10    charged with doing that.



         11                Ms. Martin, the appellant's expert witness,



         12    testified she did not inspect the ponds.  And there was



         13    no mention of, like the intervener said, no mention of



         14    her testifying as to the as-built drawing as to what was



         15    bad or incorrect about those drawings.  So in my mind,



         16    again, there was no evidence presented which countered



         17    NDEP staff recommendation on that issue.



         18                The last point I had was that I guess I would



         19    call it the contents of the permit, the requirements



         20    within those permits.  Ms. Martin testified about the



         21    flow rates, manure handling, test methods, detection



         22    limits, averaging periods for samples.  I don't believe



         23    we are charged with determining the quality of those



         24    requirements.  I think we have to rely on the agency to



         25    make those determinations.  You know, even though I'm a
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          1    Registered Professional Engineer, I'm not going to sit



          2    there and question them that should there be another



          3    monitoring well here, should the berm be another foot



          4    higher.  I rely on the Division's expertise and review to



          5    do that.



          6                I think there was a problem with the permit.



          7    If there was an omission of something, for instance, in a



          8    CAFO permit, you should have a nutrient management plan



          9    to ensure that the nutrients are properly uptake on the



         10    land application.  That was omitted.  To me, that would



         11    be a fatal error in the issuance of this permit, but I



         12    could not find any omissions such as limit, flow rates.



         13    They were all in there.  And again, I don't think it's



         14    our job to discuss the quality, I guess, is a better term



         15    to put it, of those requirements.



         16                And lastly, and we didn't talk -- I didn't



         17    talk to Miss Katie Armstrong last night, but I had put



         18    too, I asked Ms. Reid directly, "Were any regulations" --



         19    she was the issuing permit engineer -- "statutes, or



         20    regulations, were all applicable regulations and statutes



         21    applied in this permit?"  And her response was, "Yes,"



         22    and there was no response from the appellants.  And I



         23    find no reason that would compel Ms. Reid to be



         24    misleading or lie about this issue.  I just don't.  And



         25    for that reason, I support the Division's request for
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          1    summary judgment in this appeal hearing.  Thank you.



          2                CHAIRMAN GANS:  I want to comment that the



          3    appellant's argument against the summary judgment.  The



          4    only point that will continue to bother me is the



          5    groundwater level and the separation from the liner.  I



          6    have 20 years of experience working with lined ponds, and



          7    from that experience in all kinds of lined ponds, I know



          8    that lined ponds leak.  And it's not that they're not



          9    supposed to.  I mean, lined ponds leak.  I can tell you



         10    that.  How much is the big deal.  How much, what is



         11    reasonable, and what is not reasonable.



         12                I also know that groundwater is very



         13    important to lined ponds because groundwater coming up



         14    and trying to float the liner can ruin the integrity of



         15    these liners.  And so, because of all of that, the only



         16    remaining question in my mind has been the groundwater



         17    level, which I could not discern from the appellant's



         18    testimony.  Where is it, and what is it?  And is there a



         19    two-foot separation?  Is there a four-foot separation?



         20    What is going on here?



         21                Now, what I don't agree with the appellant on



         22    that issue is that therefore, because there's a question



         23    in my mind, was that arbitrary by NDEP.  That's the



         24    question in my mind.  I'm not looking at the law



         25    specifically.  Of course the law issue can't make an
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          1    arbitrary and capricious decision.  So I can't jump from



          2    the fact that the groundwater level fluctuates and



          3    whether it's a drought or whatever.



          4                My question is, in my mind, did NDEP take



          5    whatever information they could, they had in there hands



          6    at that time, and say from the best of our interpretation



          7    of all of this technical data on the soils, on the



          8    groundwater, we believe that the groundwater is of such a



          9    nature that we still have the separation we need for the



         10    integrity of that liner.



         11                If I were living out there, I wouldn't want



         12    something to be leaving my well, and I understand that.



         13    And again, I want to pick up what Mark says.  That's not



         14    the issue, and I want the audience to understand that.



         15    We have very specific restrictions on what we can do and



         16    what we can't do when we make a ruling.  Unfortunately,



         17    that's not one of them.  That's why we couldn't have



         18    public testimony in the first comment period on this.



         19    That's why we had to take issue a little bit with a



         20    couple of the first witnesses yesterday.  That's just not



         21    germane to what we have to consider whether we want to or



         22    not.



         23                So I still believe, and that goes all back to



         24    this lining and where this stuff goes, and if there's a



         25    hundred-year flood or a 25-year flood, what runs off,
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          1    what goes where.  I believe -- and I can't make the



          2    connection, John, that you made, that in looking at this



          3    information on the liner, on the groundwater, on the



          4    separation, whatever that is, that NDEP just said, "Hell



          5    with it.  Who knows.  Let's put it in anyway."  I just



          6    don't believe that.  I don't believe they do business



          7    like that.



          8                I do believe they take into consideration the



          9    fact that they don't want wells poisoned out there, as



         10    was put yesterday.  I do believe in the back of their



         11    mind, they try to make the best decision based on the



         12    technical information that they have.  So I can't draw



         13    the dots, the connection between the dots and NDEP on



         14    this groundwater or the runon is such that it was



         15    arbitrary.  They didn't care.  They just made it because



         16    they were pressured because of the economics of the State



         17    of Nevada or somebody wanted a barrier.  I just can't



         18    make that kind of a jump.  So the issue was the



         19    groundwater separation, the liners, and I don't think



         20    that was arbitrary.  I really don't.



         21                Mark, any further comments?



         22                COMMISSIONER TURNER:  No.



         23                COMMISSIONER PORTA:  No, I don't have any.



         24                THE COURT:  If we're through with our



         25    discussions and determinations, we need to have a motion
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          1    on the floor that we can properly award that we can



          2    uphold or deny through a vote.



          3                COMMISSIONER TURNER:  Want to take a stab at



          4    it?



          5                COMMISSIONER PORTA:  Go ahead.



          6                COMMISSIONER TURNER:  I would move that we



          7    deny the appeal of permit number NS2014502 on the grounds



          8    that the appeal does not meet the preponderance of



          9    evidence as required by law to successfully appeal this



         10    permit that has already been issued.  Tack onto that,



         11    feel free.



         12                COMMISSIONER PORTA:  I would second that.



         13                CHAIRMAN GANS:  Okay.  So it's been moved and



         14    seconded the motion for summary judgment, denial of this



         15    appeal be held by this panel.  Before we took any kind of



         16    a vote, are there any -- And my attorney, is that



         17    sufficient for the record yet or not?



         18                MS. PLATT:  So I think we should probably



         19    have a motion to either grant or deny their motion for



         20    directed findings.



         21                CHAIRMAN GANS:  Summary judgment, yes.



         22                COMMISSIONER TURNER:  Summary judgment.



         23                MS. PLATT:  So, I mean, if you'd like to



         24    rephrase it to that, in essence, that ends -- that denies



         25    the appeal.
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          1                COMMISSIONER TURNER:  Okay.  Then I'll let



          2    you walk me through the exact wordage of this against the



          3    measure of the law.



          4                MS. PLATT:  Well, so what's before you right



          5    now is their motion for a directed finding.  And so if



          6    you'd like to grant that, then that's what the motion



          7    should be.  The motion should be to grant the appellant



          8    or the -- I guess you're respondent in this case,



          9    respondent and intervener's motions for a directed



         10    finding.  And the finding, and so then the finding would



         11    then be that the appellants in this case, from what you



         12    said earlier, did not meet the preponderance of the



         13    evidence standard to prove that NDEP acted in an



         14    arbitrary and capricious manner, and/or violated any law



         15    in issuing the permit.



         16                MS. KING:  You got all of that, Mark?



         17                COMMISSIONER TURNER:  I'm working on it.



         18                CHAIRMAN GANS:  How is your shorthand, Mark?



         19                MR. MARSHALL:  I will stipulate that that's



         20    the motion as stated so you don't have to repeat what she



         21    said.



         22                COMMISSIONER TURNER:  I'm going to take the



         23    easy way out and say, "Please refer to Counsel's



         24    statement on the exact wording of the motion."



         25                COMMISSIONER PORTA:  And I would second the
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          1    amended motion.



          2                CHAIRMAN GANS:  Okay.  Are there any



          3    comments?



          4                MS. PLATT:  So now it's discussion.



          5                CHAIRMAN GANS:  So any discussion from the



          6    panel on the motion?



          7                COMMISSIONER TURNER:  No, not on the motion.



          8                COMMISSIONER PORTA:  No.



          9                CHAIRMAN GANS:  Then I would call for a vote.



         10    All of those in favor, signify by saying aye.



         11                THE COMMISSIONERS:  Aye.



         12                CHAIRMAN GANS:  Opposed?  Hearing none, the



         13    motion or the yeah, the motion passes unanimously for a



         14    granting of the summary judgment directed.



         15                MS. ARMSTRONG:  At this point, I just want to



         16    thank you for granting that and thank you for your time



         17    in this day and a half and your professionalism in



         18    listening to the case.  Thank you very much.



         19                MR. JOHNSTON:  I'd like to thank the panel as



         20    well on behalf of myself and my client very much.



         21                CHAIRMAN GANS:  One moment, please.  We



         22    haven't adjourned yet.  I have a question of the



         23    attorneys, appellant, the State and intervener.  I guess



         24    there was an option that the attorneys can draft it.



         25                MS. PLATT:  Do you want a proposed order
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          1    drafted?  Or I can draft it.



          2                MS. ARMSTRONG:  We can handle that.  We know



          3    you're a short-timer.



          4                MS. PLATT:  Just encourage you guys to.



          5                MS. ARMSTRONG:  We'll draft that.



          6    Absolutely.



          7                CHAIRMAN GANS:  Okay.  That will be in



          8    conjunction with all of the parties?



          9                MS. PLATT:  Yes.



         10                MS. ARMSTRONG:  Yes.



         11                MS. FAIRBANK:  Yes.  Submitted with the



         12    Court.



         13                MS. PLATT:  Counsel, would you prefer I draft



         14    the order?



         15                MR. MARSHALL:  No, that's fine.



         16                MS. FAIRBANK:  And we'll circulate to have it



         17    approved as to form and content amongst all parties.



         18                CHAIRMAN GANS:  So I have an approval from



         19    the intervener and the State on this?



         20                MS. KING:  We have 30 days?



         21                MR. JOHNSTON:  Yes, Mr. Chairman, that's



         22    fine.



         23                CHAIRMAN GANS:  Okay.  That's what we'll do.



         24                MS. ARMSTRONG:  And then --



         25                MS. PLATT:  If you can get a draft before
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          1    next Friday so that I can review it.



          2                MS. ARMSTRONG:  Okay.  We'll do that.



          3                MS. PLATT:  I mean, I can draft it.



          4                MS. ARMSTRONG:  We'll do it.  We'll get it to



          5    you.



          6                MS. KING:  So we have to have it before 30



          7    days so Jim can sign it, and probably Mark could sign it.



          8    He's in Carson City, but the requirement is 30 days for



          9    us to have a signed official copy.



         10                MS. ARMSTRONG:  Okay.  Will do.



         11                CHAIRMAN GANS:  Is there any other business



         12    now that we -- or we have one more public comment.  We



         13    do.  Thank you very much.  So we have the second public



         14    comment.



         15                MR. MARSHALL:  Do you mind if we took a short



         16    break so I can clear out of the way?



         17                CHAIRMAN GANS:  Okay.  We'll take a break.



         18    Ten minutes, five minutes to 11:00.



         19                      (Recess was taken.)



         20                CHAIRMAN GANS:  We'll reconvene the hearing



         21    on Smith Valley Dairy.  I think we have one item left on



         22    the record on our agenda, and that is for the public



         23    comment.  And what I would really suggest that anybody



         24    that felt that you weren't able to give a comment in the



         25    first public comment period to please avail yourself of
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          1    it now and not be bashful.  Understand you're still on



          2    the record, and as a panel, we don't know where this



          3    record is going to be used in the future, if at all, but



          4    I think it's still your opportunity to give your



          5    opinions, to give your feelings for the record.



          6                So you're not constrained like you were



          7    during the first comment period, although I will, if you



          8    -- I still have the discretion to ask you to try to hold



          9    it to about five minutes.  So there's a little more width



         10    for you now to talk that you couldn't.  So if there's



         11    anyone that wants to, you're very welcome.



         12                Go ahead, sir.  Sit over here.  And again, we



         13    need your name, address for the record.



         14                MR. TODD:  Marshall Todd.  25 Linda Way.



         15    Wellington, Nevada.



         16                CHAIRMAN GANS:  We're ready, sir.



         17                MR. TODD:  Okay.  I'm the vice-president of



         18    SOS, and our president couldn't be here.  Our major



         19    concern is the water, the wells that we all depend on



         20    down there.  There's no other source of water.  There's



         21    one aquifer in the Valley.  And so we understand, you



         22    know, the scope of this particular proceeding, and we



         23    appreciate all of the work you folks did coming to your



         24    conclusion, but we're still left with the concern, the



         25    environmental concern of our wells becoming polluted
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          1    because once they do, we're done.  There's no other place



          2    to get water.



          3                And so I feel that in the future, that NDEP



          4    ought to be charged not just with complying with the



          5    letter of the law in issuing these permits, but also in



          6    looking at the consequences, the potential consequences



          7    of what could happen if this thing does go awry.  And we



          8    have some real concerns, which is why we came in here,



          9    about the groundwater pollution and the potential for it.



         10                So I wanted to go on the record of saying



         11    that that was our main concern.  We don't hate dairies.



         12    We don't hate other people.  It's that when you get a



         13    concentrated feeding animal or Concentrated Animal



         14    Feeding Operation, you know, is a dairy, but a dairy's



         15    got, you know, 580 cows spread out over a number of



         16    acres.  And when you concentrate 7,248 animals in 120



         17    acres, they produce a Hell of a lot of pollution.  That



         18    pollution gets in our groundwater, we're done.  I wanted



         19    to go on record with that.  Thank you.



         20                CHAIRMAN GANS:  Thank you.



         21                COMMISSIONER TURNER:  Thank you.



         22                COMMISSIONER PORTA:  On that, sir,



         23    Mr. Todd --



         24                MR. TODD:  I'm sorry.



         25                COMMISSIONER PORTA:  -- I would strongly
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          1    encourage you to check frequently with the Division's



          2    records on the monitoring of this permit.  There are



          3    monitoring wells in place, and it's public information,



          4    so there shouldn't be any denial of that information.



          5    And usually, they make it available on-line; is that not



          6    correct?



          7                MR. LAWSON:  We can make it available through



          8    electronic means, yes.



          9                COMMISSIONER PORTA:  Yeah.  So you don't even



         10    have to leave your home to check those wells.  And I



         11    think that's your first, I guess, defense in looking at



         12    whether there might be a groundwater issue in the future.



         13                MR. TODD:  Well, we will absolutely be



         14    monitoring it.  So thank you.



         15                CHAIRMAN GANS:  Here up front.



         16                MR. ELY:  Frank Ely.  38 Linda Way.  Smith



         17    Valley, or Wellington, excuse me.  My concerns are still



         18    about the pipeline I submitted in writing at the meeting



         19    in Smith Valley, and there was no response whatsoever



         20    from NDEP.  And I used an analogy that the toilets in the



         21    facility --



         22                COMMISSIONER PORTA:  Excuse me.  This is the



         23    pipeline now from the ponds to the land application



         24    sprayers?



         25                MR. ELY:  Yes.
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          1                MS. PLATT:  This is public comment.  Really



          2    shouldn't be --



          3                COMMISSIONER PORTA:  Yeah, just asking for



          4    clarification of what we're talking about.



          5                MR. ELY:  That's fine.  No problem.  The



          6    toilets in the facility have to be pressure tested and



          7    they're gravity flown, but yet this pipeline, a large



          8    pipeline pumping sewage that it's miles in length does



          9    not have to be tested, and it crosses public land.  It



         10    was not addressed by NDEP, and I asked specifically for



         11    that information in the hearing.  I gave it to them in



         12    writing.  I'm concerned about that.  Thank you.



         13                CHAIRMAN GANS:  Sir?



         14                MR. LUMBARD:  Robert Lumbard:  L-u-m-b-a-r-d.



         15    265 Burke Drive, Wellington, Nevada.  I have two items,



         16    but one I would like to utilize with the picture over



         17    here.



         18                CHAIRMAN GANS:  Sure.



         19                MR. LUMBARD:  Yesterday, the defendant's



         20    attorney alluded to the fact that the corn silage is on



         21    concrete, and right here is this gigantic mountain of



         22    corn silage.  I mean, it is huge, and it has been dumped



         23    on the ground.  And it creates a leach, leachate which is



         24    200 times worse than cow manure, and it permeates through



         25    the ground into the groundwater.
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          1                We've been told that the corn silage would be



          2    used up and only there for one growing season.  The



          3    growing season is just about over, and it's still there.



          4    It has not been used partially, a little bit, and it's



          5    not on concrete.  And if it is to be, if it's to prevent



          6    the leachate from going into the ground, it needs to be



          7    on a concrete surface with a plastic liner over that, and



          8    at the end, it has to have a drainage into a container so



          9    the thing can get rid of the leachate without having it



         10    go into the ground.  That's that point.  Well, I can use



         11    this also.



         12                MS. MCLEOD:  Show them where your house is on



         13    there.



         14                MR. LUMBARD:  Pardon me?



         15                MS. MCLEOD:  Show them where your house is on



         16    this.



         17                MR. LUMBARD:  Where my house?



         18                MS. MCLEOD:  Yeah.



         19                MR. LUMBARD:  Right up here.  I think I've



         20    got my finger on it.  So I'm about 1,000 feet away from



         21    the fence line.



         22                COMMISSIONER PORTA:  That's to the east?



         23    Your house is to the east of the facility?



         24                MR. LUMBARD:  Uh-huh.



         25                COMMISSIONER PORTA:  Okay.  I just want to
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          1    make sure I got the directions right there.



          2                MR. LUMBARD:  Uh-huh.  The other -- May I go



          3    to one other point also?



          4                CHAIRMAN GANS:  Uh-huh.



          5                MR. LUMBARD:  This is the point at where the



          6    dairy wishes to let its overflow go out in the event of a



          7    major rainstorm.  I call it a major rainstorm because it



          8    doesn't necessarily have to be a 25-year, 24-hour flood.



          9    It could just be a cloudburst in this area.  This goes



         10    from here out to across private property, which is the



         11    Parrin Ranch, and it goes into -- will flow into what the



         12    opposition or the defendant, on the map that they showed



         13    us, they said it's the former Colony Ditch.



         14                It is not a former Colony Ditch.  It is still



         15    in operation, and it runs from the south end of Smith



         16    Valley all the way out to the north end into the wildlife



         17    management area into Artesia Lake.  What they intend to



         18    do is to go across private land without a permit, without



         19    an easement, and into the Colony Ditch without a permit.



         20    And if the rains come down enough, hard enough and enough



         21    to flood the dairy, it will fill up the Colony Ditch all



         22    the way from the south end to Artesia Lake, and that the



         23    effluent that comes off of the dairy will not be able to



         24    go into the canal.  Therefore, it will just spread out



         25    all over the land.  Those are my two points.  If you have
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          1    any questions, I'd be more than happy to try to and



          2    answer them.



          3                CHAIRMAN GANS:  That's fine.  Thank you very



          4    much.



          5                COMMISSIONER TURNER:  Thank you.



          6                CHAIRMAN GANS:  We appreciate it.



          7                MS. PLATT:  Go ahead.



          8                CHAIRMAN GANS:  Please.



          9                MS. MCLEOD:  Carol McLeod:  M-c-L-e-o-d.  80



         10    Chesson Road, Wellington.  Let's see.  I was going to



         11    look and see if I could see my property.  I live right



         12    here just outside of this.  There's this little skinny



         13    strip of land, and that might be my shop, but I'm not



         14    sure.  It's kind of fuzzy.  And I would like to point out



         15    -- Let's see.  That's your house.  This is the Elies'



         16    house.  And actually, this is more probably Marshall's



         17    house, and that was his.  Okay.  So we all -- You can see



         18    that we all live really close.



         19                And I've got a couple of concerns.  One of



         20    them, of course, is the well.  Now, as they pointed out



         21    yesterday, the way they got this set up, you know, like



         22    was it 7,200 cows produces something like a million



         23    pounds of manure a day.  There's a lot of manure.  I'm



         24    not sure that that's accurate, but it's something that's



         25    hanging in my head.  I'm not an expert.  I don't have to
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          1    be an expert here, I guess, but I would like to point out



          2    this is dairy property here.  And all of this, that's



          3    where they're going to put the manure that they don't



          4    have room for over here in their little manure pile.  And



          5    it's okay, according to this permit, for them to keep



          6    piling.  There's no limit on the permit on how much



          7    manure they can pile over there, and it's, you know,



          8    right next to my house.



          9                Now, the other thing they said in there,



         10    which wasn't brought up, is dead cows, two to was it



         11    three to seven percent of the 7,200 cows are expected to



         12    die every year.  That's like what, 600 cows or something?



         13    And one of the things they said three things they're



         14    going to do with the cows.  One, they're going to either



         15    render them, or they're going to throw them in a dump



         16    somewhere, or they are going to compost them in the piles



         17    of manure next to my house.



         18                So I have the possibility that instead of



         19    looking out over the beautiful mountains, I'm going to



         20    see little cow feet sticking up in these 20-foot piles of



         21    manure that I'm expecting, and that's my concern.



         22    Because right now, I moved out here to do a lot of



         23    things, one of which was to be outside.  And right now



         24    when the dairy owners come through with only 2,200 cows,



         25    I have to go inside.  I have to close all of my windows,
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          1    because it does stink.  But if there's 600 cows being



          2    composted next to my house, I'm not going to ever be able



          3    to go outside.  Do you have any idea what a dead cow



          4    smells like?  I have some experience with that.



          5                And, you know, one thing I'd like to say is



          6    people that support the dairy keep telling me that I



          7    moved to the country.  I should be able to live with



          8    agricultural stuff and to go back to the city if I don't



          9    like it.  I've never lived in a city.  I've been in



         10    agriculture all of my life.  I picked this particular



         11    situation because this is a big wide open space, and



         12    that's what I want.



         13                I've worked with juvenile delinquents all my



         14    life, and I just want to go someplace where I can just



         15    relax.  And so that was my condition for being there.



         16    And the next thing I know, it's beautiful.  I'm here for



         17    like a year and a half.  Wonderful country atmosphere,



         18    exactly what I wanted.  I put every last cent that I got



         19    into my house and the shop and the situation that I have,



         20    and I love it, and then the dairy moves in, and I'm



         21    suddenly next to like a Safeway store that's operating.



         22    Not a Safeway store, but a Safeway, you know, trucking



         23    company thing.



         24                There's noise all night long.  There's lights



         25    all night long.  There's beep, beep, beep, beep, beep,
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          1    beep because of the guys that are feeding the cows 24/7.



          2    They're milking 24/7.  I've got five spotlights that



          3    shine into my living room or into my bedroom.  I've had



          4    to install, you know, drapes and stuff.  And the lights



          5    even shine -- I have those Venetian blinds, and the



          6    lights are so bright that they shine down through the



          7    Venetian blinds.  And I must say for the last week, they



          8    have turned those lights off, which is nice, but I'm



          9    expecting on Monday that when this is over with, that



         10    they turn them back on again.  But that's just me.  I'm



         11    just saying that yes, I don't want the dairy there, but



         12    if it's going to be there, the reason we did this, if



         13    it's going to be there, I want the conditions that



         14    they're checking this dairy for to be supportable.



         15                It just seems to me that this is a weak



         16    permit.  When you read the thing, it doesn't say --



         17    there's no schedule, you know.  Like it says it's up to



         18    the dairy to decide when it smells too much and if they



         19    should take more manure out or what the schedule is for



         20    cleaning it up.  It doesn't say, you know, we are going



         21    to do it every Monday, or we're going to do it once a



         22    month, or we're going to even do it twice a year.  It



         23    doesn't say that.  It just says at their discretion.



         24    That's something about the permit that just blows my



         25    mind.
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          1                There are lots of things in this permit where



          2    it's left up to the dairy.  And, okay.  I would have



          3    hopes that this dairy wants to be a good neighbor, but



          4    they've started off by building without a permit, by



          5    building before they got the permit, by not even getting



          6    building permits, by hiring a guy from California to



          7    build it that didn't have a Nevada permit.  It makes you



          8    start thinking, can we trust these guys?  How can we



          9    trust these guys?  They've already broken so many little



         10    laws.  They're pushing the limits.



         11                Now they've put a motocross track over here



         12    just to annoy us.  If somebody's driving their motorcycle



         13    back and forth, it makes a lot of dust, makes a lot of



         14    noise, you know, 24/7.  I mean, you know, we never know



         15    when they're going to use it.  And they have a right to



         16    do that, but why are they doing that?  They're doing that



         17    to annoy us because we're concerned because our peace of



         18    mind and our quality of life, our peace of mind and our



         19    quality of life is being destroyed.



         20                And I think that the least that you guys



         21    could have done was have recognized that these two little



         22    tiny -- and they aren't little tiny.  You should see how



         23    many cows there are -- are going to be able -- when it



         24    rains, see, this is up higher.  When it rains, all of the



         25    water from our property goes like this, and it all goes
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          1    over there.  It's going to fill -- the kind of water



          2    that's going to go in there is full of dust and dirt and



          3    junk, and it's going to fill up, and they don't have a



          4    way to clean it out.  And so the first couple of years



          5    it's going to be okay, but say ten years down the road,



          6    that's going to flood easier, and the water is coming



          7    back.  Everybody knows the water is coming back.  NOAA



          8    has been saying that we're going to have the change in



          9    the weather, that the El Nino is going to come in.  It's



         10    going to be the worst one they've had in 50 years or



         11    something, and we're going to find out if these things



         12    work or not the way they are.



         13                So we may have -- The way that this went, you



         14    may have ruled against what we were trying to say, but we



         15    said it, and it's on the record now.  And if we get the



         16    water back, people that have lived here tell me this was



         17    a swamp.  If the water comes back and it does become a



         18    swamp, if the artesian wells that were there come back up



         19    to the surface and they cap them off, whatever, it's



         20    going to be a swamp, we've got it on record as saying we



         21    told you so, you know.  We have our concerns, and that's



         22    what our concerns are.  We have to live here.



         23                And why do we have to live here?  You might



         24    say, and people have said to me, "If you don't like



         25    living next to a dairy, why don't you move?"  I can't
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          1    move because I can't sell my house.  Who is going to buy



          2    a house next to a feed lot with milking machines?  I



          3    cannot even get a Realtor to list my house, so I am stuck



          4    here.  So I am very concerned about what those ponds are



          5    going to be doing ten years from now because if I'm still



          6    alive ten years from now, I'm going to be living next to



          7    this stinking mess because I cannot move.  I cannot



          8    afford to move.  And that's my concern.  Thank you very



          9    much.  Any questions?



         10                CHAIRMAN GANS:  Thank you very much.  Made



         11    note.  Yes.



         12                MS. IFVERSON:  Ruth Ifversen:



         13    I-f-v-e-r-s-e-n.  Eight Owens Place.  Wellington, Nevada.



         14    When I walked in and I heard there was going to be public



         15    comments, I thought oh, wonderful.  And the lady came up,



         16    and then apparently then we learned we couldn't make a



         17    public comment.  There was a rule or something, but we



         18    couldn't say anything about the dairy, so go sit down.



         19    And later, after the decision, you can make public



         20    comments.  I know there are laws, but it makes no sense



         21    to me if the parties involved and the State are concerned



         22    about hearing from the public, to me, it would be germane



         23    for them to hear from the public at some point during the



         24    hearing before the decision is made.  To me, this shows a



         25    blatant disrespect for the public.
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          1                I am also quite dismayed at the fact that



          2    apparently, the State does not seem to have any



          3    jurisdiction over the county because time and again,



          4    we've been told that Lyon County is in charge of making



          5    these decisions about planning and everything, and we



          6    were -- and apparently, they didn't need to make a



          7    decision that this -- a CAFO was allowed.  So those are



          8    just some concerns.



          9                I just want to state that despite the reports



         10    oh, they're just people who are right around the dairy,



         11    just right next door who are unhappy, which is totally



         12    understandable, I live two miles away from the dairy.  I



         13    live less than half a mile from where I believe at some



         14    point, there will be manure application onto a field.



         15    But even before I've observed that half a mile, two miles



         16    away, if the wind is blowing from the northwest, I catch



         17    a whiff of the dairy.



         18                And I have another lady I'm friendly with who



         19    has attended the SOS meetings.  I am not a member of SOS.



         20    I'm a friend of the SOS and I've attended all of their



         21    meetings, and I feel for them, and I feel for myself.



         22    She lives four miles from the dairy at the base of the



         23    Pine Nut Mountains, and she told me that she -- I guess



         24    when the wind was going the right way, the stench was so



         25    bad that even when she went into her house, it followed
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          1    her in.  So I think that there is a misconception amongst



          2    the public that somehow this is just a completely



          3    localized concern.



          4                Now, I think the air quality, I understand



          5    it's not under the purview of this permit hearing, but I



          6    think it is a huge issue, and I think it's an issue that



          7    even if the public in Smith Valley does not understand



          8    that their water supply may eventually be contaminated,



          9    all they need to do is just take a whiff.  Thank you.



         10                CHAIRMAN GANS:  Thank you.  Yes, ma'am.  Come



         11    on forward.



         12                MS. HUSELTON:  My name is Donnette Huselton:



         13    H-u-s-e-l-t-o-n, and I live at 31 Landers.



         14                CHAIRMAN GANS:  Repeat that louder.



         15                MS. HUSELTON:  Oh, my name or the whole



         16    thing?



         17                CHAIRMAN GANS:  The whole thing.



         18                MS. HUSELTON:  My name is Donnette Huselton.



         19    31 Landers in Wellington.  I also live in Wellington, and



         20    I live maybe three and a half miles west of the dairy



         21    against the Pine Nut Mountains.



         22                I just want to speak of a year ago, prior to



         23    meeting the family, I was at an event, and we were



         24    talking about the dairy, and this gentleman said to me,



         25    "Yeah, you know, on the pivot, there's a strobe light





                             CAPITOL REPORTERS (775) 882-5322

                                     87

�









          1    that's really kind of bugging me."  He goes, "I didn't



          2    think much about it.  I mentioned it to somebody."



          3    Within two weeks, the strobe light was taken down and the



          4    flag was put up.  And I'm like, cool, you know, you get a



          5    response like that.



          6                Then I was told by somebody else that in the



          7    process of building the dairy, there was a problem being



          8    too close to some of the residents, and so he



          9    reengineered his plans, which cost a lot of money to move



         10    the dairy down further.  I thought that was pretty cool.



         11    So then in January when this meeting came up, public



         12    meeting, never met the family and I was introduced to the



         13    family, and first thing I said was, "If I thought you



         14    were going to pollute our water, I'd be all over you."



         15    "Would you like to come see the dairy?"  Absolutely.



         16                Took me out to the dairy, and I said, "I have



         17    a ton of questions for you.  The first question is, I was



         18    in the 1997 flood.  I get how water works.  I hit a



         19    mudslide two days ago.  I get how the water works.  I



         20    lost part of my road two Sundays ago from the flood.  So



         21    my question was is, "How are you going to deal with water



         22    if we have a flood?  Do you have a plan in place?"  He



         23    says, "Well, I wasn't thinking about it until this came



         24    up.  I have a plan in place."  He shared that plan with



         25    me.  Whether it's a good plan or a bad plan, we never
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          1    know until it happens if it's a good plan or a bad plan,



          2    and then you have to go and fix that plan if it fails.



          3    We just sometimes you just don't know.  But he's thinking



          4    about it.



          5                I said, "How are you going to deal with all



          6    of the lights?"  I said, "I wouldn't like all of these



          7    lights."  And he said, "Well, I put up these shutters,



          8    and I've done this, and I've done that."  And I go, "Will



          9    that help?"  He goes, "I think so."  Well, two nights



         10    ago, I went out to the dairy because I knew I was



         11    probably going to speak, and I said, "How did your



         12    flooding -- I know I had a flooding.  "How did it work



         13    for you?"  He goes, "Everything held.  We have sand being



         14    put in through some of the pastures where cows are.  It



         15    all percolated down."  I said, "Well, then, it didn't



         16    fail.  It worked.  So that part worked."  But, I said, "I



         17    can tell you this.  I do see a light from my house."  And



         18    he said, "I'd like to see a picture of that."  And I



         19    haven't taken a picture yet because he wants to address



         20    it.



         21                And so everything that I brought up to him,



         22    and it was a straight shot, "This is how I feel about



         23    groundwater, pollution," he answered every question.  I



         24    asked him, "I heard you got fined on this."  He explained



         25    it to me.  I think if people just talk to him and ask
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          1    him, he's very open, and I'm a pretty good judge of



          2    character.



          3                And I also live by the Pine Nuts, and I never



          4    smell anything.  What I smell is when you drive through



          5    the Valley and they're putting manure down on all of the



          6    different ranches from the cattle feeders, you do smell



          7    it.  That's a part of living in ag.  I come from an area



          8    that that's normal, but I did say, "Please take me around



          9    the dairy because I want to see if I can smell anything."



         10    Where I could smell manure was when I first go into the



         11    dairy.  I said, "I can smell that."  He goes, "I can't."



         12    I go, "That's because you're used to it.  I'm not used to



         13    it."  I went down a road, and I stood there, couldn't



         14    smell a thing.  I went over all of the corners, couldn't



         15    smell a thing.  What I could smell is a little bit of the



         16    lagoon, but I couldn't smell anything else, and it just



         17    rained.  We had just had a flood.  I went through a flood



         18    that afternoon.



         19                So and then we were standing there.  I'm



         20    like, "Wow, this is pretty quiet.  I hear one cow out of



         21    all of these cows."  And he's like, "Yeah, it's normally



         22    quiet, but there is noise."  And I go, "Oh, like what?"



         23    "Oh, the beeping on the machines because it's OSHA



         24    required, and there's nothing they can do about it."  He



         25    goes, "But what we have done is on the lighting, is we
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          1    flip the lighting on maybe 30 minutes at the most and



          2    flip it off to move the cows back and forth at night."



          3    And so I asked those questions.  I'm encouraging the



          4    people that have those concerns, talk to him.  He's very



          5    open about addressing those issues.



          6                I also deal with water in my profession.  I



          7    understand groundwater.  Everyone that has asked me, I



          8    said, "You get a baseline on your water.  You always have



          9    a baseline."  I did a baseline.  I have uranium in my



         10    water.  I built my house around the fact that I have



         11    uranium.  I have three manifolds, one with an R.O. system



         12    for drinking water only.  I did not go into this blindly.



         13    When I moved there, when all we moved there, you sign an



         14    order that you will not sue for manure, for smell, for



         15    flies, for anything because you are living in ag.  If you



         16    didn't like that, you should have thought twice before



         17    you bought out there.  So thank you for your time.  I



         18    hope everyone will take that opportunity to talk to him.



         19                CHAIRMAN GANS:  Thank you.



         20                MS. MCLEOD:  Thanks.  We've tried, Dear.  He



         21    doesn't talk back to us.  You live three miles away.



         22    Maybe he talks to you.



         23                MS. GATTUSO:  My name is Rachel Gattuso:



         24    G-a-t-t-u-s-o.  I live at 1107 Long Spur Way in Sparks.



         25                Before I go to my points, I would actually
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          1    like to address the previous comment or the regarding



          2    Mr. Vlot's openness.  If he were truly the open



          3    conversationalist, I think it stands to reason he might



          4    still be in this audience right now during the public



          5    comment section.



          6                A VOICE:  He's right there.



          7                MS. GATTUSO:  Oh, then I apologize.  All



          8    right.  Anyway, my name is Rachel Gattuso.  I want to



          9    thank you all for your consideration, your time, and for



         10    taking the time to deliberate.  I do want to make note



         11    that I recognize that what you had to deliberate over



         12    today is not necessarily what the public comments will



         13    address, so I get that disconnect.  But as Mr. Gans



         14    encouraged everybody to make public comment, I would like



         15    to take that opportunity right now to do so.



         16                I know Nevada agriculture.  From 2003 to



         17    2004, I served as the Nevada State FFA officer.  For



         18    those who are not familiar with that, that's Future



         19    Farmers of America.  I know what Nevada ag is.  I've been



         20    around the state.  I've been to some towns that are



         21    smaller than any sort of population sign could reflect.



         22    I would tell you that I do not think the Vlot Dairy, the



         23    Smith Valley Dairy, represents that.



         24                And what I'd really like to get to is that



         25    for those who are very, very concerned with the water
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          1    quality, the point at which we reach a point of no return



          2    is too late.  The residents who are living on adjoining



          3    properties, whether you can smell it or not, if it gets



          4    into your water, at that point, you have no financial



          5    recourse.



          6                These are people who have spent years



          7    cultivating a lifestyle.  Yes, they came into the



          8    community because they know it's an agricultural



          9    community.  That was not anything anybody was hoodwinked



         10    into.  These people know this Valley.  They know what the



         11    industry is.  It's long-term family ranching and



         12    long-term family farming.  That's what it is.  But I



         13    would argue that if it comes to a point where public



         14    record says hey, this is what we talked about, these were



         15    our addresses and our grievances and we say now, "We told



         16    you so," that's too late.  These people cannot sell their



         17    properties.  They cannot move.  If they wanted to, if



         18    that was an option, they would have done it by now



         19    because it's very clear that the dairy is here to stay.



         20    The infrastructure is there.



         21                And I'm a one-hundred percent supporter of



         22    Nevada agriculture.  I recognize and understand why the



         23    State of Nevada would absolutely want to bring



         24    agricultural infrastructure in.  It's one of the life



         25    bloods of this state.  I get it.  It's one of our
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          1    prominent industries.  I understand.  But for me, this is



          2    very clearly a personal matter, and I don't think while



          3    NDEP may not have, as was determined today, acted



          4    capriciously when they granted the permit, I do think



          5    it's apparent in the attitudes in the room that some find



          6    that SOS may be raising some sort of capricious flag



          7    because they don't "like," quote, unquote, the dairy.  I



          8    don't think that's their concern.  Their concern is for



          9    health and long-term viability.



         10                When you have your lifeblood staring back at



         11    you in the face and you can't get out of it and you have



         12    nowhere else to go, what option do you have?  There is no



         13    Hail Mary at this hour.  So with that, apologies that I



         14    didn't recognize you over there.  Sorry, but that's all I



         15    have to say.



         16                CHAIRMAN GANS:  Thank you.



         17                MR. LUMBARD:  Just one more item I'd like to



         18    submit.



         19                CHAIRMAN GANS:  Do you have one more item?



         20                MR. LUMBARD:  Yeah, just one more that I'd



         21    like to --



         22                CHAIRMAN GANS:  Quick.



         23                MR. LUMBARD:  -- just give you.



         24                CHAIRMAN GANS:  Okay.  Fine.  Thank you.



         25                MR. LUMBARD:  That clarifies the discharge
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          1    point and where the water goes.  And I didn't realize I



          2    had a spare copy or an extra copy.  I just would like to



          3    point out a little bit so that you understand.



          4                CHAIRMAN GANS:  Did you point this out to Tom



          5    already?



          6                COMMISSIONER PORTA:  Yeah.



          7                MR. LUMBARD:  Here is the Simpson Colony



          8    Ditch.  Here's the north end.  Right here is the dairy



          9    that goes -- they want to have a discharge that goes.



         10    And I don't know where the rest of that line is, and



         11    there are more maps that show the same thing.



         12                CHAIRMAN GANS:  Okay.



         13                MR. LUMBARD:  And I want you to understand



         14    about what my red marker did.



         15                CHAIRMAN GANS:  That's the ditch.



         16                MR. LUMBARD:  Okay.  And then here's the



         17    northeast, and it flows out here somewhere.  I'm not sure



         18    exactly what point that is.  It comes here and goes up



         19    there to the ditch.  And this was just stuff on there.



         20    Okay.  Thank you.



         21                CHAIRMAN GANS:  Pardon us.



         22                MS. GATTUSO:  Yes.  That's fine.  My name is



         23    Kim Gattuso.  I am the mother of Rachel, and I live at



         24    105 Honeywell Lane.  And I will show you on the map my



         25    proximity, my location and proximity to this facility is
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          1    right here, literally within 150 feet of the cow



          2    enclosure.



          3                Now, this is a picture that does not depict



          4    the actuality and the reality for me today because these



          5    pens are all filled right here.  And just so that the



          6    defense can see this, here's my home right under those



          7    trees.  Do you guys want to look?  Okay.  I raised my



          8    children in this home.  We raised pigs, we raised sheep,



          9    horses, and all of these things, so of course we're not



         10    strangers to agriculture, as some of the defense



         11    attorneys might want you to believe about some of us.



         12    Before I begin my actual comment, I'd like to kind of get



         13    a little assurance that I'm not going to be objected to



         14    by the defense.



         15                CHAIRMAN GANS:  They're not.  You're fine.



         16    This is a public comment period, so please proceed.



         17                MS. GATTUSO:  Very good.  As has happened in



         18    the past, because I have been vocal in my opposition --



         19    Well, let me back up.  When I first discovered that there



         20    was going to be a dairy right on that property there, I



         21    went, "I like dairies.  Okay.  You know, I got to put up



         22    with some agriculture that perhaps I wouldn't choose to



         23    be next to."



         24                Then I found out what the numbers would be.



         25    I found out as I looked at other places throughout the
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          1    country what I would be faced with.  I began to become



          2    quite vocal about what was most likely going to happen in



          3    this event.  I realize that my comment today may



          4    eventually bring some more retaliation against me that



          5    I've already experienced, but I don't cringe in the face



          6    of threat.  I stand with courage and grace.  I stand my



          7    ground.



          8                During this proceeding, you've really been



          9    listening to a lot of testimony considering -- concerning



         10    the validity of the groundwater discharge permit for



         11    Smith Valley Dairy.  You've had a grave responsibility in



         12    your decision-making process, and I respect that.  I've



         13    listened intently to the proceedings.  I'm disappointed



         14    that there has been no real attention given to the



         15    eventuality of the pollution that will follow.  When this



         16    hearing is completed, most of you in this room, and that



         17    means everyone except for a few of us, will return to



         18    your homes.  You'll not be required to live with the



         19    consequences of your decision, not like my neighbors and



         20    I will be living with the consequences of your decision.



         21                When the truth comes out after all of the



         22    conjecture over the rule of law and the ignoring of the



         23    real truth of what neighbors to these industrial



         24    operations have suffered throughout this country, you'll



         25    live safely in your homes and on your properties
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          1    peacefully.  You'll have clean water to drink.  You'll



          2    have fresh air to breathe.  You'll have the luxury that I



          3    no longer have to open your windows and let fresh air



          4    into your home.  You'll have relative quiet so that you



          5    can sleep at night, and you will not have industrial



          6    noise disturbing your peace 24 hours a day, seven days a



          7    week.  You will not have flood lights shining into your



          8    windows at night waking you up and forcing you to install



          9    blackout curtains just so you can get a little sleep.



         10                These are the conditions that we live with



         11    already.  Many days, I have to hurry to feed my livestock



         12    because the stench of a sewer assaults my senses as I do



         13    so.  I can no longer go onto my deck to enjoy a cup of



         14    coffee or enjoy my view, nor can I enjoy a meal outside



         15    on that same deck.  The stench is growing worse daily.



         16    If this is the case with the smell, the noise, and the



         17    lights, how long will it take before my water is unsafe



         18    to use?



         19                In this proceeding, I witnessed the legal



         20    maneuvering which tries to make us believe that it's okay



         21    to harm someone because no laws were broken.  My



         22    neighbors and I watched this operation break the law from



         23    the beginning and continue to do so.  No one in



         24    government so far has had the wherewithal or the



         25    motivation to do more than give a slap on the wrist and
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          1    placate the public by saying, "We're working with them to



          2    comply."



          3                The dairy has claimed ignorance of the law in



          4    the past.  The dairy and its sewage lagoons were built



          5    prior to having a groundwater discharge permit even after



          6    being admonished more than once via e-mail by the NDEP



          7    not to build before said permit was issued.  We are in



          8    possession of those e-mails.  The dairy and its agents



          9    disregarded those admonishments and continued just the



         10    same.



         11                Sirs, Ladies and Gentlemen, my mother taught



         12    me that the best predictor of future behavior is past



         13    behavior.  I take that seriously.  If you had read the



         14    transcripts of the public meeting and the letters and



         15    e-mails sent to the NDEP for their public comments, you



         16    would see that the comments and statements were



         17    well-researched and well-written with a high level of



         18    intelligence, I might add.  We are not uneducated people.



         19    There are several master's degrees, there are bachelor's



         20    degrees in our group.  We're not stupid.  When you read



         21    the written response to those concerns, you will see that



         22    the NDEP literally dumbed down the concerns that we



         23    raised, and their response was equally dumbed down.



         24    Frankly, the NDEP's response to our concerns was an



         25    insult to our intelligence.
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          1                Your decision before this matter will affect



          2    many of us, perhaps for the rest of our lives.  It might



          3    be good to employ some empathy all around when making



          4    your decision.  I hope that you would have imagined and I



          5    know, Mr. Gans, that you did -- I saw that -- that either



          6    you or your mother or other family members was where I am



          7    today.  If you say, "She's just having an emotional



          8    response," which was in the brief response by defense



          9    counsel, ask yourself, "Would my decision be any



         10    different if I had to live with the consequences of what



         11    was going on?"



         12                As I wrap this up, I would like to say that



         13    several months ago, I contacted my real estate agent.



         14    I've been in my home for 20 years.  After ten days of



         15    doing a little research, my real estate agent came back



         16    to me and he said, "You are sunk."  He said, "If you're



         17    lucky enough to sell your home, you'll be even luckier if



         18    you get for it what you still owe after paying for 20



         19    years on your mortgage."  I ask that you all put yourself



         20    in my place.  Thank you.



         21                CHAIRMAN GANS:  Thank you.  Sir?



         22                MR. SIMMONS:  Gary Simmons.  I live at 90



         23    Jessen Road.  Wellington, Nevada.  I'm going to be brief.



         24    I share the same thing these people do.  I go out to work



         25    in my yard.  Sometimes I have to go back in the house





                             CAPITOL REPORTERS (775) 882-5322

                                    100

�









          1    because the odor is overwhelming.  I get up in the



          2    morning.  Sometimes I open the door, and the smell is



          3    overwhelming.  Sometimes I've got the fresh air I moved



          4    there for.  In the morning, I like to go out on my deck



          5    and listen to the quiet and the birds.  The machinery is



          6    operating over there and has a tendency to disturb that.



          7                I am an amateur photographer.  I'm trying to



          8    learn how to photograph the stars.  I can't do that in my



          9    backyard because of the lights that go into my yard.  I



         10    too, I own my home.  My plan was to sell my home for the



         11    maximum to take care of my wife and myself in the event



         12    we needed additional care other than ourselves.  The



         13    values have dropped.  I'm sitting in a position now where



         14    I may not be able to take care of us because the dairy



         15    moved in there.  So we are all in the same boat.



         16                The water is obvious.  If it pollutes the



         17    water, we're done because there's no in-and-out on that



         18    other than snowpack and rain.  So we are in a real jam



         19    right there.  I know we're the minority, but we still are



         20    citizens and we still have rights.  Thank you.



         21                CHAIRMAN GANS:  Thank you.



         22                COMMISSIONER TURNER:  Thank you.



         23                MS. KING:  I have two e-mails that were



         24    received by NDEP and asked to be read into the public



         25    record.  I'll read those now.  This is from Gary LaFleur,
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          1    and it reads:



          2                "Dear Ms. King, as a local resident living



          3    very near the new dairy, I wish to voice my support for



          4    this family-run operation.  To make this easier to read



          5    and not too lengthy, I will write this in outline form.



          6    Those limited numbers who scream loudly and oppose this



          7    dairy (by the way, the vast majority of the people in the



          8    Valley support the dairy) quite often mention the



          9    following.  Issue:  Excess water usage."



         10                "The answer:  This dairy is keeping beautiful



         11    Smith Valley green, and more importantly, keeping the



         12    water in the Valley rather than transferring it down



         13    south.  It also goes without saying that Vlot's dairy



         14    will have water meters to monitor usage."



         15                "Issue:  Pollution.  Answer:  Smith Valley



         16    Dairy will be highly regulated for any and all



         17    contaminants.  It is evident the owners are taking the



         18    necessary steps not only to comply but exceed many of the



         19    requirements.  Also, I might add the Vlot family has



         20    purchased a home very close to the dairy and will be the



         21    home for their children to run the dairy and support



         22    Smith Valley.  The Vlots (just as I) want clean safe



         23    water for their children and future grandchildren."



         24                "Issue:  CAFO type operation.  Answer:  Smith



         25    Valley Cattle feeders just a few miles down the road





                             CAPITOL REPORTERS (775) 882-5322

                                    102

�









          1    hosts a much higher animal concentration level than this



          2    dairy will.  In the neighborhood of 10 to 15,000 cows are



          3    housed at this facility, and it parallels the Walker



          4    River."



          5                "Issue:  Smith Valley needs small family



          6    farms.  Answer:  As an old-time Nevadan, I wish small



          7    sustainable family farms of 200 to 400 acres were viable



          8    in today's world, but unfortunately, except in rare



          9    occasions, that is not the case.  To keep our Valley a



         10    beautiful agricultural area, we need this dairy and the



         11    many positive things it brings."



         12                "In closing, I am aware that this dairy will



         13    bring some negatives, but I feel strongly that the



         14    positives far outweigh the negatives.  Thank you for your



         15    time, Gary La Fleur."



         16                The second e-mail, this is to NDEP from



         17    William and Helen La-ville.



         18                THE AUDIENCE:  La-vee-ay.



         19                MS. KING:  La-vee-ay.  Thank you.  And it



         20    reports that they're 70-year residents of Nevada and



         21    Smith Valley.



         22                "The Mason Valley Newspaper issued July 8th,



         23    2015, indicates that a group of persons, alleged close



         24    neighbors of the Smith Valley Dairy, have filed an appeal



         25    of the water control permit issued by the Nevada Division
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          1    of Environmental Protection on March 9th, 2015.  The



          2    newspaper also states that the appeal hearing will be



          3    held July 23rd, 2015.  We will be unable to attend the



          4    appeal hearing on that date to voice our very strong



          5    support for the issuance of the permit approved by the



          6    Nevada Division of Environmental Protection on March 9th,



          7    2015, and for the denial of the frivolous appeal by the



          8    Save our Smith Valley Cult."  I do apologize.  "We also



          9    request that this letter be read into and made a part of



         10    the appeal hearing proceedings."



         11                "Approval of the appeal could and would have



         12    a major adverse impact on the agricultural industry in



         13    all of Lyon County and perhaps the entire State of



         14    Nevada.  If we understand correctly, approval of the



         15    appeal will prohibit the Smith Valley Dairy from using



         16    the dairy effluent to irrigate agricultural crops in



         17    lands zoned as agricultural."



         18                "There are several Confined Animal Feeding



         19    Operations or CAFOs in Smith Valley and Mason Valley.



         20    For many years, the farmers and ranchers in Lyon County



         21    have annually hauled hundreds of tons of manure from



         22    these feeding operations and spread it on hundreds of



         23    acres of cropland.  The spreading of the manure from a



         24    dairy in liquid form is no different than the spreading



         25    of several inches of dry manure on entire fields.  If
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          1    this appeal is approved, will it apply to all of the



          2    CAFOs in Smith and Mason Valleys including those owned by



          3    Smith Valley Feeders, the Fulstone Family, Snyder



          4    Livestock, the large dairies in Mason Valley, and the



          5    other small feed lots?  This raises the question, what



          6    will these operations do with the tons of manure



          7    generated in their operations and have been used to



          8    fertilize agricultural land in the Valleys?"



          9                "According to our sources, which is the



         10    Internet, several operating dairy farmers, and a very



         11    vocal member of the Save our Smith Valley Cult, a dairy



         12    operation uses about 50 gallons of water per day per



         13    milking dairy cows, and about 50 percent of this water



         14    ends up as wastewater to be used for irrigation.  Sources



         15    close to the owner have advised that the dairy will have



         16    a total of about 4,000 cows in the operation.  This



         17    pencils out to be approximately 112 acre-feet of



         18    wastewater per year, just enough to irrigate 32 acres per



         19    year under existing water right laws.  The newspaper



         20    reports that that dairy effluent could be used on any of



         21    some 1,640 acres of cropland.  If applied to the entire



         22    1,640 acres, it amounts to about 0.82 acre inches of



         23    water per acre per year."



         24                "The application of the dairy's relative



         25    small amount of wastewater to irrigate cropland by





                             CAPITOL REPORTERS (775) 882-5322

                                    105

�









          1    sprinkler system will result in no runoff from or deep



          2    percolation in the irrigated areas.  Respectfully,



          3    William and Helen --"



          4                THE AUDIENCE:  La-vee-ae.



          5                MS. KING:  Thank you.  Leveille.  They live



          6    at 51 Owens Place, Wellington, Nevada.  That is all I



          7    have.



          8                CHAIRMAN GANS:  Okay.  Anyone else that wants



          9    to be heard on the public comment?  Last call.  I want to



         10    thank you all for having the courage to come up and talk.



         11    I think you need to, and I don't think it's for not.  We



         12    have no promises here, but at least you've been heard,



         13    and that in itself is something.  So I thank you all for



         14    coming forward.  Any other business?  Excuse me.



         15                MS. MARTIN:  I had asked you in private, but



         16    maybe the room could benefit from the information.



         17                CHAIRMAN GANS:  Hold on.  If it's on the



         18    record, you've got to give her --



         19                MS. MARTIN:  Oh, I'm sorry.  Kathy Martin



         20    from 3122 Tall Oaks Circle.  Norman, Oklahoma.  I had



         21    asked you if you were going to address the public access



         22    to records at DEP at a future Commission meeting, and you



         23    suggested it might be -- you're going to discuss it and



         24    whether it would be in the next meeting in October or



         25    after that.  I'm just asking for your --
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          1                CHAIRMAN GANS:  Tom and I and Mark have all



          2    just commented on that after Tom's comments because I



          3    told Tom that I also have had to work with the public



          4    notice and records, and I understood it like Tom did.



          5                So what we're going to do is we're going to



          6    talk to our attorney first so we can get the legal



          7    aspects of this, and then if it's something that we



          8    believe that we should air, we'll put it on an agenda



          9    item on our board meeting, and we will discuss it there.



         10    And our next meeting is October.  Again, I'm not making



         11    any promises, but I think it's something that we both



         12    believe in.  I mean, I've had to live it, and we want to



         13    know.  So it will be here first and then the meeting, if



         14    that's appropriate.



         15                MS. MARTIN:  I just thought other people



         16    would benefit from what I asked you in private.  Thank



         17    you very much.



         18                CHAIRMAN GANS:  Okay.  Thank you very much,



         19    and that concludes our Smith Valley Dairy -- Thank you



         20    very much.



         21              (The hearing concluded at 11:50 a.m.)



         22                              -o0o-



         23



         24



         25
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          1    STATE OF NEVADA,  )



          2                      )



          3    CARSON CITY.      )









                    I, NICOLE ALEXANDER, Official Court Reporter for the



               State of Nevada State Environmental Commission, do hereby



               certify:





                    That on the 24th day of July, 2015, I was



               present at said hearing for the purpose of reporting in



               verbatim stenotype notes the within-entitled public



               meeting;





                    That the foregoing transcript, consisting of pages 1



               through 107, inclusive, includes a full, true and correct



               transcription of my stenotype notes of said public



               meeting.







                    Dated at Carson City, Nevada, this 3rd day of



               August, 2015.











                                    NICOLE ALEXANDER, NV CCR #446
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