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TELECONFERENCE ON THURSDAY, OCTOBER 24, 2010
- 00o0-

TELECONFERENCE MONI TOR: Conf erence for Cathy
Rebert, Conference |.D. ZKR1064.

Pl ease excuse the interruption. Recorder has
been added.

COMM SSI ONER COYNER:  Hello, it's A an.

MR, WOODWORTH:  Hello, Alan. Tom Wodworth on
the line for NV Energy. |'mnot sure who you are, but --

COMM SSI ONER COYNER:  Oh, that's all right.
It's just Alan Coyner. |'mone of the panel. Thank you
Todd (sic).

MS. CRIPPS: H, thisis NDEP. This is
Col I een, and Al an Tinney, Shannon Harbor, M ke Elges, and
CGeral d Gardner.

(Proceedi ngs paused briefly)

MS. REBERT: H, is someone on the |ine?

COMM SSI ONER COYNER:  This is A an Coyner.

MS. REBERT: Hello, Alan Coyner. John, and I,
and Pete are here.

MR. WALKER  How are you doing, A an?

COMM SSI ONER COYNER:  Fine. W& need our
Chai r man.

MR. WALKER Wl |, apparently they're not on

Capitol Reporters (775) 882-5322
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the line yet.

COMM SSI ONER COYNER:  Ckay.

MR WALKER How s -- how s it going in Reno,
Al an?

COMM SSI ONER COYNER:  You' ve got NDEP on the
line, and you've got Todd (sic) Wodworth on the Iine as
wel | .

MR WALKER  (h, excellent. Thank you.

MS. REBERT: Who's on the |ine?

MR WALKER NDEP and NV Energy.

(Proceedi ngs paused briefly)

M5. REYNOLDS: H, it's RoseMarie Reynol ds
with the AG's Ofice, and | have JimGans with ne.

MR WALKER H, RoseMarie. This is John
Wl ker .

M5. REYNCLDS: 1'mgoing to put you on
speaker.

Can you hear us?

MR. WALKER  Yes, RoseMarie. This is John
Wal ker. 1'mhere with Pete Anderson and Kathy Rebert.

M5. REYNOLDS: (kay. Has anybody el se joi ned
the call yet?

MR- WALKER M understanding that -- M. Tom
Wodworth, are you on the line?

MR WOODWORTH: | am yes.

Capitol Reporters (775) 882-5322
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MR. WALKER  And Al an Coyner?

COW SSI ONER COYNER:  |' m here.

MR WALKER And NDEP, are you on the line?
(No audi bl e response)

UNI DENTI FI ED SPEAKER: NDEP is but Bill is

MR WALKER. So, RoseMarie, it |ooks |ike

we're waiting for M. Frey.

phone?

MS. REYNOLDS: GCkay. M. Galpern's on the

MR WALKER I'msorry. | don't know.

Apparent|y not.

Di d someone just join the call?
MR LIPS: Yeah, this is Elliott Lips.
MR WALKER W're still waiting, M. Lips,

for M. Frey and M. Galpren. Everyone else is on the

call.

MR LIPS: Ckay.
(Proceedi ngs paused briefly)
MR. WALKER Di d someone just join?
MR MXON Yes. H, thisis Ciris Mxon from

Las Vegas on behalf of the Sierra C ub.

MR. WALKER  Thank you. Everyone is on the

call with the exception of M. Galpren and the State's

attorney,

M. Frey.
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MR MXON  Ckay.
(Proceedi ngs paused briefly)
MR WALKER Did someone just join the call?
MR FREY: Yes, it's Bill Frey.
MR WALKER H, Bill. Everyone is on the
line except M. Galpren.
MR, FREY: Oh, okay.
(Proceedi ngs paused briefly)
MR WALKER Did-- is that M. Glpren that
joined the call?
MR GALPREN. It is. Hello.
MR WALKER  (nh, excellent. M. Galpren,

everyone is on the line. W're ready to go here. |I'm
going to turn it back over to RoseMarie Reynol ds.

MS. REYNOLDS: H, I'Il introduce nyself. 1'm
RoseMarie Reynolds. |'mwth the Attorney General's

Ofice, and | amof Counsel to the State Environmental
Conmi ssi on.

|"mgoing to go ahead and turn this hearing
over to our Panel Chair, who is also the Chairman of the
SEC and that's (recording obliterated by beeping) Gans.

M5. TANNER H, this is Lyna Tanner with the
Nevada Attorney General's Ofice.

MR. WALKER  Lyna, everyone is on the line,
and we' re about to begin.

Capitol Reporters (775) 882-5322
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M5. TANNER  Thank you.

COMM SSI ON CHAI RVAN GANS:  John, ['Il1 proceed.
Thank you.

First of all | want to wel come everybody. M
name is Jim@Gns, and |'m Chairman of the State
Environnmental Commission. And joining me today on this
panel are two other Menbers of the Commi ssion, M. Alan
Coyner and M. Pete Anderson.

Before we start | want to advise everybody
that we are recording today's proceedings fromthe Carson
Gty location. John, | assume that you are taking care of
that; is that correct?

MR WALKER  That's correct.

COMM SSI ON CHAI RVAN GANS:  Ckay. So what |
want to begin with is asking each of the parties to
introduce thenselves. | want to start with the Appellant,
and we'll followwth the State and the intervenor. And
pl ease, as the -- as each of these three parties introduce
t hensel ves fromthese various |ocations, please |et us
know who else is with you in your office or on the phone.

So with that we'll start with the Appellant.

MR GALPREN. M. Chairman, Dan Galpren. |I'm
an attorney with the Western Environnental Law Center, and
inthis |'mrepresenting the Sierra Q ub.

Now, | came after, perhaps, other people had

Capitol Reporters (775) 882-5322
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signed up, but | believe that M. Elliott Lips is on the
line fromUtah. |Is that correct?

MR LIPS: Yes, it is.

MR GALPREN. And he is our expert
hydrogeol ogist in this matter. And his nenoranduns forma
couple of the exhibits in this case.

And then | believe that we al so may be joi ned
fromLas Vegas by Chris Mxon. Chris, are you there?

MR MXON Yes, | am

MR, GALPREN. kay. And Chris is our |ocal
Nevada Counsel, and he is assisting us on this matter.

|"mnot sure if Megan Anderson is on.

(No audi bl e response)

MR. GALPREN. (kay. So | believe that those
are the only other people that are on. Wth ne in ny
office is nobody el se.

COW SSI ON CHAI RMAN GANS:  And with M. M xon,
M. Matson (phonetic), is anybody in those offices?

MR MXON H, thisis Ciris Mxon fromthe
Wl f, Rifkin, Shapiro, Shulman and Rabkin law firmin Las
Vegas for the Sierra Club, and I amby nyself in ny
office.

MR LIPS: This is Elliott Lips with Geat
Basin Earth Science in Salt Lake City, Uah, and nobody is
inny office wth ne.

Capitol Reporters (775) 882-5322
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COMM SSI ON CHAI RVAN GANS:  Ckay. M. Galpren,
that shoul d cover the Appellant. Let's go on to the
State.

MR FREY: Good afternoon. This is Bill Frey,
and I'min ny office by nyself. And also on the phone is
Lyna Tanner fromthe A G's Ofice.

And there are several people attending from
the NDEP offices, and I'Il let -- it mght be easiest if
Acting Adm nistrator Cripps introduces everyone fromt hat
of fice.

MS. CRIPPS: Thanks, Bill. This is Colleen
Cripps. I'mthe Acting Adm nistrator for NDEP, and with
me in my office is Mke Elges, Chief of the Bureau of Air
Pol lution Control, Alan Tinney from Water Pollution
Control, Shannon Harbor and Geral d Gardner from \ater
Pol lution Control.

COMM SSI ON CHAI RVAN GANS:  Ckay. Does that
cover the State? John, |I'massumng that you're -- you're
in an office by yourself or is Kathy wth you?

MR. WALKER Kathy and | are here along with
Conmi ssi oner Ander son.

COMM SSI ON CHAI RVAN GANS: Ckay. And then
we'll go on to the Intervenor, Nevada Energy.

MR- WOODWORTH:  Hi. Yes, this is Tom
Wodworth, in-house Counsel with NV Energy, the

Capitol Reporters (775) 882-5322
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Intervenor. In ny office is our Manager of Environnenta
Services, Tony Garcia.

COW SSI ON CHAI RVAN GANS:  And, M. Coyner,
you're up there too, correct?

COMWM SSIONER COYNER | am and I'min ny
of fice by nyself.

COW SSI ON CHAI RVAN GANS:  (kay. Are there
any questions by any of the parties now of who's on the
phone and who will be listening and talking today?

MR FREY: M. Chairman, this is Bill Frey.
Could | request that everyone introduce thenselves before
we -- as we go along, as we talk? I'munfamliar with
sone of the voices.

COW SSI ON CHAI RVAN GANS:  Sounds |i ke a good
idea. W are recording also.

MR FREY: Onh, great.

COW SSI ON CHAI RVAN GANS:  (kay. Let ne --
|l et nme proceed.

Today |'Il be acting as the Appeal s Pane
Chair for this Prelimnary Hearing, and it's regarding the
Appeal of the Water Pollution Control Permt Number
NEV91022. The Notice for this Prelimnary Hearing was
i ssued by the State Environnental Conmm ssion on
Cct ober 8th, 2010.

As way of background to this hearing, the

Capitol Reporters (775) 882-5322
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Vater Pollution Discharge Permit in question was issued on
June 24th, 2010 by the Nevada Division of Environmental
Protection to NV Energy for the Reid Gardner Power Station
in southern Nevada.

The permt authorizes discharge of process and
non- processed water to evaporation ponds |ocated at the
Reid Gardner Station. The permt was subject --
subsequent |y appeal ed by the Sierra Cub through its
Counsel, the Western Environmental Law Center. The
hearing currently schedul ed for November -- the hearing is
currently schedul ed for Novermber 4th and 5th in Reno,
Nevada.

On Cctober 7th the Sierra Cub filed a notion
with the Conm ssion which will be addressed today in
today's Prelimnary Hearing.

The Sierra Cub's nmotion seeks the
following -- there are three itens.

One, issuance of subpoenas to conpel
production of docunents;

Two, vacatur and continuance of the Novenber
heari ng;

And, Three, a prelimnary injunction to
suspend the effectiveness of the permt and halt
construction of the new waste water ponds.

Accordingly, in order to focus today's

Capitol Reporters (775) 882-5322
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proceedings, we will confine -- and | want to
re-enmphasize -- we will confine oral argunents to the
fol | ow ng specific issues:

Nurmber one, whether to issue the requested
subpoenas pursuant to the Nevada Admi nistrative Code
445B.9 -- .892. Excuse ne.

Number two, whether the November hearing -- if
you'll recall -- should be continued pursuant to Nevada
Adm nistrative Code 445B. 894, paren 1, end of paren.

And, three, whether to issue a prelimnary
i njunction as requested.

The Conmi ssion's Cctober 8th Notice al so
offered the opportunity to State and Intervenor to file
witten opposition to the Sierra Cub's notions. Both the
Nevada Division of Environnental Protection and NV Energy
have filed such opposition with the Conm ssion. In
addition, a final response to these oppositions was al so
filed with the Conmssion by the Sierra Club at the close
of business on Cctober 19th.

VWiich -- John, | want to make sure that -- |
know you called nme. |'massumng you called the other two
panel menmbers, and we all have that final answer fromthe
Appel | ant.

MR, WALKER  That is ny understandi ng.

COW SSI ON CHAI RVAN GANS:  (Ckay. And, Pete,

Capitol Reporters (775) 882-5322
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do you have yours?

COMM SSI ONER ANDERSON:  Yes, | do,
M. Chairnan.

COMM SSI ON CHAI RVAN GANS:  And, Al an, do you
have yours?

COW SSI ONER COYNER | do, sir.

COMM SSI ON CHAI RVAN GANS:  Thank you very
much.

Wth this background, and noting that each
panel nmenber has reviewed the nmotion fromthe Appel | ant
and opposing arguments fromthe State and Intervenor, we
woul d like to proceed by hearing any oral arguments as
warranted fromthe Appellant, followed by the Counsel from
NDEP and ending with the Counsel of Nevada Energy.

W woul d al so request that any oral arguments
presented be strictly confined to these three points of
contention raised in the Appellant's nmotion. And |

will -- I wll set pretty firmon that as we go through
the argunents. | don't want us getting off track, off
course. |I'mgoing to try to keep this focused.

After the panel decides to the -- what we
woul d like to do first is hear the argunents fromthe
parties on the prelimnary injunction issues. So we want
to take Nunber 3 first.

After hearing fromthe respective parties, we

Capitol Reporters (775) 882-5322
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will then move to deliberations -- "we," meaning the
panel -- on that issue only.

| f possible, | would [ike to cone to decisions
on each of these three items today. | certainly don't see

us continuing this for another 30 days while we
deliberate. We'd like to do it today.

After the panel decides the prelimnary
injunction issue, we will hear argunents regarding the
remai ning two issues concerning subpoena and request for
continuance. After hearing fromthe respective parties on
those issues, we'll then nove to deliberations, and by the
panel on those two issues.

Have | left anything out? Does anybody have
any questions of how !l would like to proceed today?

Ckay. If not, we will start with M. Galpren,
and we' || start on the issue of the injunction.

M. Galpren, are you can proceed.

MR. GALPREN. kay. Thank you, M. Chairman

As we indicated in our notion and response,
we -- actually, there are two parts to this part of the
mot i on.

The first is that we sought suspension of the
effectiveness of the permt, and, secondly, we have sought
an injunction against construction activities that appear
to be underway on the nesa to construct the new waste

Capitol Reporters (775) 882-5322
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wat er ponds. Those aimto deprive NV Energy of the
ability to essentially nullify the -- nuch of the
i nportance of this hearing and your decision today.

The concern and the threat to public health
that we see is that if these ponds are constructed, and
filled, and begin to be utilized during the pendency of
this appeal, and they are designed and constructed
simlarly to the existing waste water ponds, which are
| eaki ng to groundwater, and threatening groundwater,
and -- the Middy R ver downstream then you will -- then
we wll essentially repeat the sane problem

W grant that, all things equal, it's better
to have the pond -- to have these waste water ponds on the
mesa than in the flood plain of the Muddy River, but the
question is not whether their placement in that |ocation
is better than the existing -- than the existing |ocation
of the exists ponds. The question is whether the permt
attaches sufficient conditions and whether the
Department's eval uation of the application sufficiently
ensures that the environment will be protected.

Once that waste water is there, there's no
going back. If it -- as has occurred on the -- on the --
in the ponds in the flood plain. |f that waste water
| eaches through the liners and into the environment, its
appearance in groundwater and then eventually in | ower

Capitol Reporters (775) 882-5322
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reaches of the Middy River, is inexorable. It's not

i mredi ate, but it's inexorable. And so while it's better
to be placed up there, it would be even nore -- it would
be -- it is required under the |aw that the ponds be
constructed in such a way that they are truly zero

di schar ge.

And so the tine to act is now, even though the
threat to groundwater as drinking water supply --
potential drinking water supply or the Middy River, may
not nmaterialize for nmonths, perhaps, after the waste water
is actually put in place. So there is need for inmediate
action, as is required under the relevant statute, to
avoid a substantial threat to public health, and that is
why we are turning to you seeking the injunction against
the construction, at least until you have decided if this
case as a whole.

COMM SSI ON CHAI RVAN GANS:  Ckay.

MR. GALPREN. | think | can rest there.

COMM SSI ON CHAI RVAN GANS:  The things that |
woul d like you to address is my concern on whether or not
the Comm ssion has the authority to do what you're asking
it to do.

MR. GALPREN. | -- yes, the Commission has the
authority under the law, if it finds that there is a
threat that requires -- to public health or safety that

Capitol Reporters (775) 882-5322
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requires inmediate action. And not that the action is
required to stop an inmediate threat to public health, but
i mredi ate action is required to stop a threat that wll
materialize to public health. And so, yes, | think that
you have -- you have the authority.

Now, you are required, | think, to give proper
notice and procedure to NV Energy to be able to -- for
themto be able to denonstrate that they -- that there is
no threat. Basic procedural safeguards need to be played
out .

But unl ess you exercise this authority, then
what may wel| happen is that, assum ng you take any
considerable time to decide this case, that will be a fait
acconpli. They will perhaps rush to construct, and to
fill, and then it will be very difficult -- much nore
difficult to resolve a problemin place than to demand a
tenporary suspension of their activities.

| should also say that, in the alternative, as
we indicated in our response to the opposition to the
motion, if you decide against the injunction, we at |east
request that the Conm ssion not entertain any arguments
from NV Energy that their expenditure of noney so far in
the construction of these permts is any reason to
continue with the project, in other words, any reason for
you to grant -- to approve the permt.

Capitol Reporters (775) 882-5322
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They' ve been on notice since we filed our
Notice of Appeal in late July that we are challenging this
permt, in part because of the threat posed by expanded
waste water ponds that that nmaybe inadequately designed,
and so that woul d be our alternative formulation of our
request.

COW SSI ON CHAI RMAN GANS: M. Coyner
M. Anderson, do you have any questions or conments for
M. Gal pren?

COW SSI ONER COYNER:  Not at this time. This
is Alan.

COW SSI ONER ANDERSON:  This is Pete Anderson,
not at this time.

COMM SSI ON CHAI RVAN GANS:  Ckay. | want to
make sure now, M. Galpren, that M. Mxon is -- really,
you're taking care of this. You are going to be the |ead
Counsel, and we're going to hear fromyou today fromthe

Appellant. Is that correct?
MR GALPREN. That's correct.
COMM SSI ON CHAI RVAN GANS:  Ckay. | just want

to make sure we're done. So are you -- are you -- have
you conpl eted your argunents on Item Nunber 3, taking it
first?

MR GALPREN. | have. Thank you

COMM SSI ON CHAI RVAN GANS:  Then we will go on

Capitol Reporters (775) 882-5322
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fromthere to the State, and | think that's M. Frey, if |
remenber correctly.

MR. FREY: Yes. Thank you, M. Chairman.

VWhat | heard from M. Galpren's argument was
probably the best argument as to why the hearing shoul d
not be del ayed and shoul d nmove forward on Novenber 4th and
5t h.

There's a -- a legal presunption that the
permt is valid, and |'ve got to disagree with M. Galpren
that it's not NV Energy's burden to show that these ponds
are not a threat. They have a valid permt, and to get an
injunction, it's actually the Sierra Club's burden to show
that there's an inmediate threat, not a | ong-termor
hypothetical threat in the future, but an inmmediate threat
that they' |l be harned. And | think if we nove forward,
we'll be -- there'll be tine to address that, the -- the
permt as it's witten -- as it's schedul ed now

Additional ly, you know, there's a -- there's a
risk that NV Energy undertakes, and -- and that's up to
them That's a business decision as to the speed with
whi ch they nove forward, but they have a valid permt, and
they're entitled to take that risk.

The permt -- the new permts are an
i nprovenent to the existing permt and that's why DEP is
opposed to either staying the permt or any injunctive

Capitol Reporters (775) 882-5322
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relief. The permt requires that double-lined ponds be
used, and it requires that they be relocated fromthe
fl ood plain of the Middy R ver up onto the mesa

| think M. Galpren nade an -- an adm ssion
against interest or -- or joins us, in that what he said
at the beginning of his argunent, that there's no doubt
that this is an inproved |ocation. And one of the -- the
reasons that NV Energy and the State wants themto nove
forward is they want to give -- relocate the ponds as soon
as possible in advance of any sort of high water come next
spring.

And | think that -- that, to the extent
there's a concern, having a hearing, and | know |I'm m xi ng
these two, but noving forward, having the hearing in two
weeks shoul d be certainly sufficient tine to resolve these
I ssues, without the need to -- to stay the permt or to
stop the construction.

Thank you.

COW SSI ON CHAI RMAN GANS: M. Coyner
M. Anderson, any questions or comments of M. Frey?

COMM SSI ONER COYNER:  This is Alan. | have a
question for Bill. Does the permt allow for both
construction and filling? In other words, the waste water
actual ly being put in the pond? Is it a conplete permt
to that point or is it just construction only or not?
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MR- FREY: No, it's both it's construction and
use.

COMM SSI ONER COYNER:  Ckay.

MR FREY: And it's a -- just so you know,
it's a five-year permt.

MR WOODWORTH:  If | -- if | may just on a
factual point -- this is Tom Wodworth with NV Energy, and
I"mbeing told by our permt person, here, Tony, that
technically, you know, we obviously can't build the ponds
until we get the final designs approved by the regul ator.

MR. GARCI A: Wi ch has been done.

MR WOODWORTH: Wi ch has been done. (kay.

MR. GARCIA: That point also is the once the
con --

COMM SSI ON CHAI RVAN GANS: Pl ease identify
your sel ves when you speak.

MR, WOODWORTH:  I'msorry. This is Tony --
Tom Woodworth with NDEP -- with -- Tom Wodworth with NV
Ener gy.

MR. GARCIA: Tony Garcia with NV Energy.

So the way the permt is, is it authorizes us
to construct the ponds, as well as discharge into the
ponds, but under the final design and as-builts, we have
to get approval from-- | believe it's the Division of
Wt er Resources, confirmng that the pond was constructed
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properly, and then they give us the authority to discharge
it into the pond.
MR FREY: Yeah, you know -- this is Bil

Frey, and | shoul d have made that -- that point, and maybe
this goes to Conmmi ssioner Coyner's question, is that it is
a two-part per -- it's -- to the extent that -- or |

shoul d not say two-part, but it's a phased approach where
NV Energy has to come back with design plans for approval.

COMM SSI ON CHAI RVAN GANS:  So i n your opinion,
M. Frey -- thisis JimGns -- is NV Energy taking a
risk? You mentioned this -- this risk that they're
entitled to take the risk, but there is a risk involved is
what you're saying. This is not a clear goal signal at
this point?

MR FREY: Right. This is a risk, because on
the hearing on the 4th and 5th, you know, the Conm ssion
is free to nodify the permt. So -- so that's the risk
" mtal king about .

COMM SSI ON CHAI RVAN GANS:  Ckay. Any ot her
comments fromthe panel ?

COW SSI ONER ANDERSON:  Pet e Ander son.

Not hi ng here, M. Chairnan.

COW SSI ON CHAI RVAN GANS: | think now we can
| et Nevada Energy proceed. Tom Wodward, please.

MR. WOODWORTH:  Thank you. This is Tom
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Wodworth. |'mrepresenting NV Energy.

| -- there are a lot of -- first of all |
woul d probably second the great majority of what Counse
Frey said for NDEP. W certainly agree with those points.

| am-- | amvery tenpted to respond to many
of the allegations that were made by Sierra Cub's
Counsel, but I'm-- I'mgoing to take the -- the
instructions of Conmi ssioner Gans seriously. ['mgoing to
kind of let sone of those things go. So I'lIl just kind of
stick to what | think is the procedural issue that's been
asked of us here.

And | guess it just cones down to saying that
when the original notion was nmade, there was not really --
they requested the prelimnary injunction did not really
cite to any regulatory authority for it, nuch less why the
Conmi ssion woul d have such authority and what would the
standard be for granting it.

| had to take ny best guess, and | -- |
obviously do not want to debate whether the Comm ssion has
authority to issue a prelimnary injunction, though Il
say that that's an open question

But if that authority were to exist, | think
it would come through NRS 233B.140, and it's clear -- and
it's clear -- as outlined in our response, and it's --

it's very clear froma strict reading -- froma sinple
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reading of the statute that what -- such a request would
have to have been nade at the tine they made their appea
request. That obviously did not happen, and | pointed
that out in our response.

So since then we've gotten a reply fromthe
Sierra Club saying that really what they neant was just a
tenporary suspension. And | would argue that when you

| ook at the tenporary suspension provisions | -- it's hard
for me to understand how continued operation of our waste
water -- of -- continued operation pursuant to our

approved permt would, right now, have a proven public
health or safety risk that requires emergency action.

NDEP has, in fact, already concluded it does
not. So | guess froma procedural standpoint what
M. Galpren is asking for you to overl ook your agency's
expert advice on that position and ask you to overrule
t hem

| think that's inappropriate, and | think it's
fairly clear that they are attenpting to utilize the
tenporary suspension provisions for an emergency event to
kind of circumvent the fatal flaw they have in requesting
a prelimnary injunction.

| believe it's somewhat of a procedurally
confused request. Even if you | ook past that, that there
is no, | think, relief they're entitled to under the
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regul ation, then you look to the merits of whether a

prelimnary injunction is appropriate. | think they
clearly fail the well established case law in
identifying -- in suggesting there is sone sort of

i rreparabl e harm

W know there is contam nated groundwater
on-site. W have been working with NDEP for several years
in the active characterization of those inpacts that are
associated with historic operations at the facility. And
there is just sinply not any irreparable harmor energency
risk at this point.

So | guess | can leave it at that. And | want
to respond to the risk we have in proceeding. | think --
| guess | do agree with Bill when he says -- we obviously
understand that if the Conm ssion were to overrul e our
approved permt, we will have to cease actions pursuant to
our approved permt, and we'll have to appeal that or
what ever next steps we woul d take.

But | think we are fully within our right, and
it shoul d be expected that once we have an approved
permt, that we are going to continue with our projects.
W have timelines. W have contractors, and to wait until
M. Galpren is finished with all of his appeals, we
believe, is just unreasonable.

And that -- that concludes my ranbling
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comments. Thank you.

COMM SSI ON CHAI RVAN GANS:  Thank you.

M. Anderson or M. Coyner, do you have
questions of Ton?

COMM SSI ONER COYNER: | do. This is Coyner.

M. Wbodworth, where is the project currently?
Coul d you describe it for us? Is it the -- are the
scrapers out there running today? 1Is there -- you know,
where are you in the contracting process wth
construction, just sort of a quick sumary on that?

MR. GALPREN. Understood. Let ne
defer that -- let me point that question to our
Environnental Manager, who's in the roomand has a better
understand than | do on that.

MR- GARCIA: This is Tony Garcia, NV Energy.

So upon the issuance of the permt, on the
25th of July -- | believe that's the date -- we then were
authorized to begin construction of the neWy -- the new
ponds up on the nesa. W have, to date, already conpleted
the construction of the tortoise fencing around those
ponds. W have al ready began the excavation as well as
borrow material for that area. W are -- for lack of
better word, we are well into the construction of those
evapor ation ponds.

As it stands right now our first pond should
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be conpletely constructed and in operation by February of
2011, and the second one, as approved, is supposed to be
constructed and ready for operations -- | believe it's
My -- I'msorry -- April of 2011.

So given that we have the construction
requirenents, as well as the submttal of the as-builts to
the state agency fromfinal approval and approval to
discharge, if | had to take a guess, we're probably 35 to
40 percent in to the construction.

COMW SSI ONER COYNER:  Thank you. This is
Al an.

And did | understand correctly, then, Tony,
that there wouldn't be fluid placed in the ponds, at |east
on your tineline, until February of 2011?

MR. GARCIA: That's the plan today, yes.

COMM SSI ONER COYNER: Al right. Thank you
very nuch.

COMM SSI ON CHAI RVAN GANS: M. Ander son?

COMM SSI ONER ANDERSON:  One qui ck question for
M. Garcia. As you're constructing, there is an
i nspection process, | assune, that's in place and going
on?

MR. GARCIA:  As required, under the approval
of the prelimnary design specifications fromthe State,
Engi neer -- | should say technical service with the state,
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the' -- I'mnot specifically sure of any inspections, but
what ever requirements were outlined in the approval
process are being followed.

COMM SSI ON CHAI RVAN GANS:  Thank you very

much.

| have a question also, but I'"mnot going to
address it to M. Wodward. ['mgoing to address it to
the Conmm ssion Counsel RoseMarie Reynolds. 1'd like the

have her weigh in and give ne sone advice or give the
panel sonme advice on what her take is on the authority
that we have on behalf of the Comm ssion.

MS. REYNCLDS: Thank you. This is RoseMarie
Reynol ds for the record.

| have am not heard any argunents or any cite
to any authority for the Commi ssion to issue a prelimnary
injunction. | have to state that | disagree with Nevada
Energy when it cites to 233B. 140 of the Nevada Revi sed
Statute as a possible grounds for issuing a prelimnary
injunction. Just so the panel knows and is famliar with
that particular statute, that is addressed to the
procedure that is to be followed once this Conm ssion
makes its decision in this case and the matter would be
appeal ed to District Court.

At the tine that that appeal is filed with
District Court, a notion for a stay would also be need to
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be filed. So it's addressing a District Court procedure,
not a procedure before this conmm ssion.

The Conmi ssion has very specific enunerated
duties, and those duties and its authority is found in
Nevada Revi sed Chapter 445A, specifically NRS 445A 425,
subsection 4 states, "The Conm ssion may hol d heari ngs,

i ssue notices of hearings, issue subpoenas requiring the
attendance of w tnesses and the production of evidence,
adm ni ster oaths and take testinmony as it considers
necessary to carry out the provisions of this section and
for the purpose of review ng standards of water quality.”

In addition, NRS 445A 605 on appeal s states
that "The Commi ssion shall affirm modify, or reverse any
direction or" -- excuse me -- "The Comm ssion shal
affirm nodify, or reverse any action of the director
which is appealed to it."

It's ny opinion that the Conm ssion does not
have any authority under the statutes to issue prelimnary
I nj unctions.

COMM SSI ON CHAI RVAN GANS:  Any questions or
comments fromthe panel, M. Anderson or M. Coyner?

COMM SSI ONER ANDERSON:  No.  That hel ps a | ot
to clarify the issue. Thank you

MR WOODWORTH:  And could -- this is Mster --
this is TomWodworth fromNV Energy. Can | respond
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qui ckly to Ms. Reynol ds' conments?
COW SSI ON CHAI RVAN GANS:  Sure. Go ahead.

MR WOODWORTH: Ckay. | just wanted to say
that | -- | -- | totally agree, and perhaps | was being a
little too polite in ny response. | did not want to -- |

did not want to turn this proceeding into an argunent on
the Conm ssion's authority.

So how | tried to phrase it was to the extent
they had such authority, that was the best answer | could
cone up with was 233B. 140, but for what it's worth and for
the record, | certainly agree, and perhaps | should have
said that nore clearly in ny response

MR GALPREN. This is Dan Glpren. Can |
respond, as well?

COMM SSI ON CHAI RVAN GANS:  Absol utel y.

Proceed.

MR. GALPREN. First of all, | agree with your
Counsel that 233B.140 is inapposite. That only allows
for -- that allows for petition for judicial reviewto

contest a final decision in a contested case. That
deci sion has not yet been made by you.

But | do believe that under NRS 233B.127 the
Conm ssion is able to suspend -- and the termis "any
license," but license's otherwise -- is defined el sewhere
to include permts. You are permtted to suspend a perm't
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so long as the standard is nmet, and that is that the
agency finds that public health -- I'"maquoting -- "the
agency finds that public health, safety, or welfare
i nperatively require emergency action and incorporates the
findings to" -- "to that effect inits order."

And previous to that, as | indicated before,
you're required to give the Applicant due process to
di scuss the facts of the matter. So | think that you --
do you have the authority. It probably has rarely, if
ever, been exercised by the Conmission, but it's there in
the Adm nistrative Procedures Act, which also applies to
t he Conm ssion

Now, in terms of sufficient evidence to ground
a decision, that would require us to have -- to get into
an evidentiary discussion about the actual perfornance of
the existing prongs and whether that foretells simlar
problems with the ponds in the nesa.

Mich of that evidence has, as we will be
di scussi ng soon, been withhold fromthe Sierra d ub,
despite our repeated requests for it. It was very
interesting for ne to hear M. Garcia note that the
aut horization for construction had been provided to NV
Energy by NDEP after NV Energy had subnmitted the required
desi gn documents. W have been seeking those design
docunments from NDEP for months now
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V¢, in addition, however, have provided to the
Conmi ssion the sanme visual and photographic evidence of
substantial contam nation fromthe existing ponds on the
mesa, Wwhich we have presumed are going to be of
essentially the same design as the ponds -- I'msorry --
the ponds on the flood plain of the Miuddy R ver, which we
have had to assune would be of simlar design as the ponds
in the nesa

And we provided to -- we provided to you the
menmor andum that M. Lips provided to me of his
observations of |ikely |leaching fromthose ponds. If you
allow, then, I would like to ask M. Lips to describe what
the existing evidence, that has been provided to us in the
few docunents that have been provided to us, as to
groundwat er nmonitoring say about the existing design of
the ponds, and al so what he observed | ooking down at
exi sting ponds E and the -- and the apparent |eachate
bel ow them because it goes to the question of whether
I nperative energency action is required

M5. TANNER This is Lyna Tanner with NDEP. |
woul d interpose an -- an objection to that, if | may,
M. Commi ssi oner .

COW SSI ON CHAI RVAN GANS:  Yes. | agree.
| -- M. Glpren, | do not want to get involved out too
far in this. | mean, we're getting into the hearing part
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of it now W're just trying to address the injunction.
| understand where you're going with the irreparable
emer gency action

| certainly amhaving a tough time getting ny
hands around the fact that you don't want to Reid Gardner
to do -- to do any construction because of potential
| eakage, and yet it seens to ne, fromwhat | heard from
all parties, is that this action is to address exactly
what you're afraid is happening or will happen in those
exi sting ponds.

It sounds to me like we really need to go
forward and get this going right away. | -- | personally,
so far, don't see the energency nature -- the inmediate
emergency, right now, of what's going on out there.

You' ve not swayed me or given nme enough information

that -- I"'mnot afraid to afraid to work on power of
injunction if we have to. |'mconcerned that we don't
have it, and I'm-- and I'malso concerned even if we do
have it that we don't meet the requirenent of this
emergency action that you spoke of earlier

So I'mjust sharing with you ny concern, ny --
my confusion, ny hesitancy here, and | think we're at a
point now where |'d like to go into the deliberations of
the whole panel. | think I have heard what | need to
hear .
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M. Anderson, M. Coyner, if there's something
more you have questions of any of these three gentleman,
pl ease be ny guest, but | do want to get into the -- the
del i berati on.

Before we do, | do want to give RoseMarie
anot her opportunity to address M. Gal pren, because they
are looking at these NRS's. RoseMarie?

M5. REYNOLDS: | amnot certain -- this is
RoseMari e Reynol ds for the record.

| amnot certain that NRS 237B. 127 applies to
this Comm ssion. Typically 237B.127 is used in the
context of license proceedings, for exanple, for a doctor
who's going out and is harmng the public. And the
problemis that those agencies that hand out |icenses and
that woul d be operating under this specific Chapter
237B. 127, within their statutes | believe that there are
statutes that address that agency's ability to issue a
prelimnary injunction. W don't have that equivalent in
445A.  445A. 145, subsection 4 says nothing about being
able to issue prelimnary injunctions.

So I'mjust not sure that under 127 that that
overcones what's in 445A 425(4). Thank you

COMM SSI ON CHAI RVAN GANS:  Okay. This is the
time that we are going to deliberate.

M. Anderson, M. Coyner, do you have any
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conments, any discussions that you would |ike to share?

COMWM SSI ONER COYNER:  This is Al an Coyner for
the record.

|"'m-- I"mof the opinion that we don't have
the ability to go into a prelimnary injunction on the
permt, itself.

| have a question for RoseMarie, though.
RoseMari e?

MS. REYNOLDS:  Uh- huh.

COMM SSI ONER COYNER:  Does the Appel | ant have
the ability -- are there means of relief for the
Appel lant? In other words, can they go to court, to a
judge, and get an injunction if they believe there's
i nmi nent har nf?

M5. REYNOLDS: |'mhesitant to answer that
question because | don't believe that that is within ny --

COMM SSI ONER COYNER:  Ckay.

MS. REYNOLDS: -- authority.

COMM SSI ONER COYNER:  So they may or may not
have other |egal renedies?

MS. REYNOLDS: They may or may not have ot her
| egal remedies. What those specific remedies are, | don't
believe | can say.

COMWM SSI ONER COYNER:  Ckay. M second
thought, M. Chairman, is that any threat to the
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environment or to the public doesn't occur until the first
drop of waste water hits the pond. And up until that tine
Nevada Energy is essentially proceeding on the basis that
their design and construction will be found satisfactory
during the course of the appeal. So that's a business
risk that they undert ake.

But, again, the point of crossover -- and you
can argue whether one drop is going to cause an inmm nent
public health risk, but that is the event that -- it's the

wat er that goes into the pond that's going to cause that.

So | would be thinking along the lines of a
motion that woul d deny the prelimnary injunction request,
number three. And -- and perhaps an anendnent to that or
a rider to that, that would ask that Nevada Energy notify
the panel or notify the Environmental Comm ssion prior to
putting any waste water into the pond.

In other words, | want that date -- |
understand M. Garcia to say it was February of 2011, but
|"d |like that date sort of a known date to us, so that if
we do get extended, if we're still in appeals, and if
we're so forth and so on, that perhaps another | ook could
be taken at the need for immnent harmat that point in
tine.

That -- that's sort of the way |I'm thinking,
M. Chairnan.
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COMM SSI ON CHAI RVAN GANS:  Thank you.
M. Anderson?

COW SSI ONER ANDERSON: | woul d concur with
Conmi ssi oner Coyner in the fact that | do not see any
evidence of an inmnent threat to public health, and |
also agree that | don't believe this Comm ssion has the
power under the statutes at this point to grant what's
bei ng request ed.

So | woul d be happy to second the notion as
prepared by Conmm ssioner Coyner.

COMM SSI ON CHAI RVAN GANS:  Conmi ssi oner
Coyner, was that formof a nmotion, please?

COW SSI ONER COYNER: el I, 1'd ask
Conmi ssi oner Anderson if he has objection to this -- this
riding thought with the motion that would require the
Nevada Energy to notice the Commission prior to -- prior
to placing any significant anount of waste water into the
pond?

| don't know if there's a testing phase that
goes on, or a leak testing phase that happens, but that's
sort of a watershed type of crossover point, and |'m
wondering if -- | would want to know t hat.

MR FREY: M. Chairman, this is Bill Frey.

| hate to do this, could | be recognized just
very briefly? | think I can -- | think that what
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M ster -- Conm ssioner Coyner is asking for, may al ready
be in-- in the permt.

COMM SSI ON CHAI RVAN GANS:  This is Jim Gans.

M. Frey, are you saying to specifically
notify the SEC?

MR FREY: Oh, that party isn't, but -- but
there's a -- there's a requirenent to, one, notify --
specifically to submt the engineered documents prior to
construction of the actual pond, and then there's also a
requirenent to notify when fluid goes into them So
maybe -- maybe those documents could be forwarded to you
| was just trying to help.

COMM SSI ON CHAI RVAN GANS:  Ckay.

MR FREY: |'msorry.

COMM SSI ONER COYNER:  Chairman, this is
Conmi ssi oner Coyner .

So NDEP woul d have the ability to notify the
SEC of -- of that event taking place. And, again, ny
reference is to the inmmnent harmthought. You know,
again, | don't currently see inmnent harm but | m ght
rethink that upon the beginning of placenent of waste
water into the pond.

COW SSI ON CHAI RVAN GANS:  (kay. W have a
mot i on.

And M. Anderson, we have a second?
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COW SSI ONER ANDERSON:  That's correct. And |
woul d just add that there is an approval process by the
Di vision of Water Resources, Dans Section, | believe, that
will also notice us once the construction has net the
requi renents of the design as-builts, so forth.

COW SSI ONER COYNER:  Well, M. Chairman, this
I s Conm ssion Coyner again.

Could I get some kind of assurance that will
be provided to the SEC, that the placenent of waste water
into the ponds will be noticed to us? That's ny point of
concern, and who is going to do it? Wo is responsible
for that?

COW SSI ON CHAI RVAN GANS: M. Frey, |I'm
assum ng that would be your client?

MR FREY: Yes, we can do that. We'll take
t hat on.

COMW SSI ONER COYNER:  Ckay. "I -- 1"l make
a formal notion then, M. Chairman, to deny Item Nunmber 3,
which is the prelimnary injunction to suspend the
effectiveness of the permt and halt construction of new
waste water ponds, with the addition that the State
Envi ronnent al Conmi ssion be noticed by NDEP prior to the
pl acenent of waste water into the ponds.

COW SSI ON CHAI RVAN GANS: M. Anderson?

COW SSI ONER ANDERSON: 1" 11 second t hat
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mot i on.

COW SSI ON CHAI RVAN GANS:  (kay. It's been --
motion's been nmade and seconded.

|'s there any discussion on the notion by the
panel ?

COMM SSI ONER COYNER:  None here.

COW SSI ON CHAI RVAN GANS:  (kay. |If none,
signify -- all those in favor signify by "Aye."

COW SSI ONER ANDERSON:  Aye.

COW SSI ONER COYNER:  Aye

COW SSI ON CHAI RVAN GANS:  Aye.

Those not in favor signify by "Nay."

(No response)

COMM SSI ON CHAI RVAN GANS:  Ckay. It's
unani mous. The notion passes.

(The vote was unaninously in favor of notion)

COMM SSI ON CHAI RVAN GANS: Wl |, that is the
first item | want to now proceed to Itens 1 and 2, which
IS the subpoena and the continuance of the hearing.

Again we'll go in the sane order. W'l use
the sane process. |In this case, however, |ooking over the
docunents that was given to me by M. Walker, it seens
like these two itens kind of go hand in hand or they at
| east affect each other.

M. Galpren, would it be acceptable to you if we take
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these two together? If you think there's sone harmin
that, please -- please tell ne and let ne know.

MR GALPREN. | think there's no harm

COW SSI ON CHAI RVAN GANS:  Ckay. So will you
pl ease proceed then with your arguments on Itens 1 and 2,
which is the subpoena and the continuance?

MR. GALPREN. Thank you very nuch,

M. Chairnan.

The Sierra CGub has made every effort at
consi derabl e expense to secure the documents that are
relevant to its appeal. |In our notion and in our response
to the opposition to the motion, we have detailed sone of
Sierra Club's efforts that were nade in Septenber, either
to or through Gerald Gardner or Shannon Harbor at NDEP,
and since her entry in this case, Deputy Attorney General
Carol yn Tanner.

But | also want to let you know that the
Sierra Club made three on-site visits to NDEP' s Carson
Gty offices, to review NV Energy Reid Gardner files
related to this permt, and on each occasion NDEP provided
us six but highly inconplete files for us to review.

At the sane tine, on each occasion we flagged
all the docunents that were arguably relevant to this
matter, for copying, and -- through an independent service
in our later analysis. That process, of course, added an
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addi tional anount of tine, about 10 days on the back end
of each visit.

Qur first attenpt was by or through John
Barth, who's an attorney with the Western C ean Energy
Canpai gn and me on June 30. Mst inportantly for
today's -- for this hearing, despite our request prior to
June 30th, for all permt and conpliance docunents that
were relevant to NV Energy's Reid Gardner files, those
files that were provided failed to include the additiona
quarterly groundwater nonitoring reports that we're still
seeking, any additional -- any interstitial |eachate
collection data fromthe existing double-lined ponds, any
pond desi gn docunentation, either for the newy proposed
mesa ponds or the existing ponds, and failed to provide
any site characterization for the nesa in terns of data or
docunents.

The second trip was by a Sierra G ub activist,
Em |y Rhodenbaugh, formerly a professional staff with the
Sierra Club, on July 29. That was done in conjunction
wi th hydrogeol ogist Elliott Lips, who is on the phone, and
was on the phone with Emly then as she sorted through
hundreds of docunents and maps. And we had many of those
flagged again for copying. Those included design
docunents for some, but not all of the existing ponds
only, but none of the other requirements -- none the other
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requi red docunents, including design docunents for the
mesa ponds, the quarterly nmonitoring reports, the
interstitial |eak detection data, and reports, and so on.

The third trip occurred on August 12. Again,
this was the Rhodenbaugh-Lipps duo. Again files were
produced by NDEP, but these also failed to contain any
i nformation about the newly prosed ponds, again no
engi neering design reports, no site assessment reports.
This is August 12. And | believe that M. Garcia just
testified that approval, including approval of the design
of the mesa ponds was -- | think you said July 25.

There was sonme additional relevant engineering
reports about the design of the existing ponds provided to
us at that tinme, but none about the newy -- about the new
mesa ponds.

Now, in our Cctober 6th notion to you, just
two weeks ago, we explained our attenpts in Septenber to
secure the mssing docurments, and al so the reason they're
needed for this appeal, and that is this: NDEP's failure
to provide these data and NV Energy's refusal to provide
any evidence -- documentation that NDEP says is with NV
Energy, not it, sinply inpairs Sierra Qub's ability to
fully establish the record of NV Energy's conpliance or
non-conpliance with the 2005 permt.

As we indicate in our filings, the issue of
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non-conpliance with the prior permt is directly on point
in this appeal, because the long relevant regulations

di sal | oned NDEP to renew a discharge permt, not to
mention a permt to expand and alter operations, in
addition to renewal, to an applicant that's failed conply
with its existing discharge permt.

And in Cctober -- in Exhibit 2 to our
Cct ober 6th notion, we further delineated the type
nature, nane, and date of the data and documents that have
been withheld, that we believe are in the possession of
NDEP and/or NV Energy, that is needed for the appeal.

That exhibit was a neno fromM. Lips to ne on
Cctober 4th, and | amprepared, if the Conmi ssion woul d
like, to question M. Lips about the inportance of these
materials to his assessnment of the question of NV Energy's
conpliance with the effluent limtations and ot her
requirenents fromthe 2005 permt.

In our Cctober 19 response to the opposition
to this notion, we further detail how this data and these
docunments are relevant to our appeal, and | should also
say, as well, by inmplication, why review of those
docunments shoul d have infornmed NDEP' s decision nmaking on
this appeal

This is done in Exhibit 3 to our Cctober 19
filing, and again since he hel ped produce this docunent, |
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could examne M. Lips on the question of the relevancy of
any of these docunents to our appeal.

| think what -- what Sierra Club has clearly
established is that the materials are relevant to its
preparation, that we have made every reasonable effort to
secure them that all -- or at |east nuch of these
materials are in the possession of NDEP or NV Energy, that
Sierra Club had the right to them and that w thhol di ng
inpairs the Sierra Qub frompresenting to the Conm ssion
a full analysis of NDEP' s conpliance with the |aw or
non-conpliance in the course of granting this -- this
fundamental |y incoherent permt.

Now, lastly, the Intervenor, NV Energy, has
argued that a lot of the docunments that Sierra Cub seeks
were -- pertained to the February 2008 Adm nistrative
Order on Consent, which NV Energy has signed, to
characterize and to remediate sone of the substantia
groundwat er contam nation that has occurred presunably
fromdischarges fromexisting ponds or other facilities at
the Reid Gardner site, and so since they pertain to that,
they're not relevant to this proceeding and so can be
wi thheld from Sierra C ub.

Four points to nmake, | think, on this. First,
we agree with the Attorney CGeneral. The relevancy
question is a determnation for the hearing, not here. |
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mean, certainly if the materials are shown to be renotely
inportant for Sierra Club to be able to fully understand
the scope of the -- the scope of the question of NV
Energy's conpliance with the prior permt, then Sierra

QG ub shoul d have access to those public records. They
shoul d not be wi thheld.

But secondly, the point that | made -- and |
think, in response, bears repeating here -- a docunent
that is produced and that pertains to the Adm nistrative
Order on Consent can also be relevant to the question of
NV Energy's conpliant with his existing permt. And here
that is the case | think was for all the docunents that
even arguably coul d be said to have been produced pursuant
to the Adm nistrative Oder on Consent.

But thirdly, let's take a |ook at if we can,
Sierra Cub's Exhibit 2 to the Motion. Appendix Alists
the docunents that Sierra Cub seeks from NDEP and from NV
Ener gy.

COMM SSI ON CHAI RVAN GANS: M. Gal pren, let me
interrupt to make sure the panel nmenbers know exactly what
you' re tal king about, that they have themin front of
t hem

MR GALPREN.  Ckay.

COMM SSI ON CHAI RVAN GANS: M. Ander son and
Coyner ?
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MR GALPREN. |'mlooking at Exhibit 2 to the
motion. This is Appendix A to the Cctober 4 nmenorandum
fromE liott Lips to me. So here |'mconsidering the
docunments that arguably could be relevant to
Adm ni strative Order on Consent.

COW SSI ONER ANDERSON: M. Chairman, this is
Pete Anderson. It's the one that starts out, "List the
permt supporting docurments requested from NDEP on
Septenber 13 but not received from BCA on Septenber 30th,"
that |ist, Appendix A?

MR GALPREN  Yes.

COMM SSI ONER ANDERSON: Ckay. |'ve got it.

COW SSI ONER COYNER: | have it as five
pages --

MR. GALPREN. That's right.

COW SSI ONER COYNER:  -- page 1, 5, and so
forth, and a long |ist of docunents.

MR. GALPREN. Right, and so the pages that |I'm
| ooking at right now are pages 5 and 6 fromthat exhibit.

COMM SSI ON CHAI RVAN GANS:  Ckay. | have them
infront of me. | think the other panel nenbers have them
al so.

COMM SSI ONER ANDERSON:  Yes.

COW SSI ON CHAI RVAN GANS:  (kay. Pl ease
proceed, M. Galpren.
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MR. GALPREN. Thank you. The Administrative
Order on Consent was signed in February 2008. There are
only a few of the docunents listed on these two pages that
wer e published subsequent, and so arguably even in
conpliance, or for the purpose of show ng conpliance with
the Administrative Order on Consent. Many of these
docunments are published well before the Adm nistrative
O der on Consent was even signed

And then secondly, |ooking two pages back in
that same exhibit, if we can, starting on page 2 of 6 of
the exhibit, M. Lips delineated the categories of other
information that we have sought. The first on page 2 of
six is the conplete record of quarterly groundwat er
monitoring reports.

Now, these reports are required -- are
directly required in the permt to be submtted, not to
the Bureau of Corrective Actions only, but first to the
Bureau of Water Pollution Control with a copy to the
Bureau of Corrective Actions.

Secondly, with respect to interstitial |ayer
monitoring, nonitoring of the anpunt and characteristics
of the waste water that nakes it -- that has made it
through the first liner in the existing ponds to the
interstitial nonitoring, this, too, is expressly required
in the 2005 permt. By the way, these are also required
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in the 2010 permt.

And it's unclear if this information has at
all been reviewed by the Bureau of Corrective Actions, but
it's clearly required to be reviewed and reported to the
Bureau of Water Pollution Control.

The third item the proposed mesa pond
docunmentation -- clearly it's essential for -- for the
Bureau of Water Pollution Control to have eval uated that
information, and we've just learned that, in fact, they
did evaluate that information. But still those design
docunents and the site characteristics of the mesa, the
hydrogeol ogi cal site characteristics have been wthhel d,
despite our repeated requests for that information.

And so the -- NV Energy's argunents, that
because sone of -- sonme of this information is relevant to
the ACC, all of this information can be withheld, sinply
fails, not only with respect to this additional
information, that is required to be reported directly to
the Bureau of Water Pollution Control, but also with
respect to the docunmentation that even arguably coul d be
said to be relevant to the build-up of the history, the
context in which the Admnistrative Order on Consent was
finally signed in February 2005

And finally let me note that by its own terms,
that February 2008 Administrative O der on Consent cannot
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be used as a shield by NV Energy or the Departnent to
relieve the Departnent fromevaluating NV Energy's
conpliance with the express terms in the permt.

And | will cite just two sentences fromthe
2008 Administrative Order on Consent. On page 41 it says
that "This AOC in no way relieves NV Energy of its
responsi bility to conply with any federal, state, or |ocal
| aw or regul ation.”

And finally the first sentence of Section
22.10, on page 42, flatly states that "This ACC i s neither
a permt nor a nodification of a permt." So whatever
rel ation any particul ar document may have to the context
in which the AOC was drafted or to potential conpliance
denonstrations where the AOCC, provides absolutely no
argument that those documents can be withheld -- no
support for any argument that those documents could be
held fromthe Sierra Cub or any other menber of the
public that is seeking them

So the information is clearly needed by the
Sierra Club to undertake this appeal. The Sierra O ub has
the right toit. And because of our repeated requests for
this information, site visits, and so on to NDEP have
not -- have not resulted in our ability to secure those
docunments, we seek the Conm ssion's equitable -- the use
of its equitable power under the statute that your Counsel
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cited, NRS 445A. 425 and the corresponding regulation, to

i ssue subpoenas for those docunents and for those
docunments to be produced to Sierra Club in sufficient time
for Sierra Qub and its experts to be able to analyze
those docunments and utilize themin its briefing and in
its argunent.

And then that then, if | can, M. Chairnman
turn to Section 2 of the motion, vacatur and continuance
in the proceedings, we seek the Conmssion's setting of a
new hearing date and a new briefing schedule that is
established with sufficient tine for Sierra Cub, and for
that matter, for NDEP and NV Energy, to be able to
eval uate these docunents in the context of briefing and
the hearing.

| f these documents were produced for the
Sierra Club in the norning of Novermber 4 -- and we're
tal ki ng about several score of them-- we would sinply not
have the opportunity to even becone famliar with them
These often require sone considerabl e thought and
anal ysis, and we want to be able to give themthe
attention that they deserve. That's the reason why we
have joined our notion for subpoena of the documents with
a request for a vacatur, both of the hearing schedul e and
of the briefing schedule, and seek action by the
Conm ssion to set a -- to a set tine that is -- that is
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sufficient for the docunments to be provided to the Sierra
CQub or at least provided to a copying service and thence
transmtted to the Sierra Club in tinme enough for us and
who el se wants to, to analyze the naterials, to
incorporate that into our briefing and into our
presentation at hearing.

Thank you.

COMM SSI ON CHAI RVAN GANS:  Ckay. M. Anderson
and M. Coyner, questions of M. Gal pren?

COW SSI ONER COYNER:  Thi's i s Conmmi ssi oner
Coyner for the record.

M. Galpren, with regards to the list of the
docunments, how did you know that these docunments even
exist? You haven't been given up themyet, but yet you
note -- obviously they're very detailed. They have names,
dates, titles, so forth. Are they referenced in other
docunents that you were provided, and you just haven't
been able to get those docunents yet? |Is that a correct
assunption?

MR GALPREN. That's correct. So are you
| ooking then -- is it M. Coyner to whom |I'm speaki ng?

COW SSI ONER COYNER:  Yes.

MR GALPREN. At Exhibit 3 in response to
opposition to the notion?

COMM SSIONER COYNER: | am |' m now | ooki ng
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at the table and --

MR GALPREN.  Ckay.

COMM SSI ONER COYNER:  -- your response to the
five-page table.

MR, GALPREN.  Exactly.

COW SSI ONER COYNER:  There's get a list here,
and you' ve broken themnicely into not received and
received. And I'massuming -- that was any assunption
there it most -- in a lot of these cases, although as you
say, groundwater nonitoring reports are required by the
permt, so they should be there.

MR GALPREN  Yes.

COMM SSI ONER COYNER:  But ot hers of these are
detail ed, you know, assessments by a geotechnical conpany
or so forth. So they nust have been referenced in another
docunent and then --

MR GALPREN  Yes.

COMM SSI ONER COYNER:  -- you were asking for
that. So --

MR GALPREN  Yes.

COMM SSI ONER COYNER:  -- that was ny
under st andi ng.

MR GALPREN  Yes.

COMM SSI ONER COYNER:  Ckay.

MR. GALPREN. And just to briefly el aborate,
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the first five categories or up threw updated operation
and mai ntenance nanual, these are all required under the
permt, or we presuned that they are documents, such as
the site characterization reports and the engineering
design reports that we presume that the departnment woul d
have eval uated prior to granting this permt.

And then the rest of these were all listed on
what was call ed the encycl opedia of supporting
docunent ation, a docunent that had been produced by
contractor, | believe, for NV Energy, when it provided a
host of other docunents to NDEP. W were provided with
that, along with a nunber of other docunents during ny
June 30th review of files at NDEP, and nany of these
docunments provide the kind of information that we believe
were or shoul d have been eval uated by NDEP before com ng
to the conclusion that placenent of -- that continuation
of the permt would be sufficiently protective of the
environment both with respect to the ponds in -- that
currently exist in the flood plain of the Middy River and
with respect to the newy proposed ponds on the nesa.

And | should also note that | believe that
this entire list -- yes, this entire list is -- the first
three pages are all not received, and then we have |isted
a nunber of the documents that were received. And |
shoul d hasten to add that the Departnment did partially
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respond to our Septenber 8th request, and was able to
find, and secure, and provide to a copying service, about
hal f of the docunents that we are seeking.

But those do not provide sufficient
information to fully characterize the site conditions that
are relevant both are respect to the Middy River flood
plain, the ponds, and the mesa area.

COW SSI ONER COYNER:  And, M. Chairman, if |
m ght, one quick foll ow up.

| understand that, M. Galpren. | understand
the historic contents of the docunents of the reason why
you mght seek them Wiat | don't see in this list of
docunents is the docunents that woul d have been submtted
most recently for the nost recent permt.

Anl -- am| mssing something here? Amil
flat -- flat mssing sonething? These all |ook they're
historic documents that pertain to the current pond, the
ones that are out there, not the ones that are under
construction. There nust have been engineering reports,
investigations, and eval uations that were done fromthe
new permts for the --

MR. GALPREN. Yes. That's -- that is our
under standi ng, too, and that woul d be the reason why we
continue to seek those docunents, and they have not been
provided. That's category 3.
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COMM SSI ONER COYNER:  Ckay.

MR GALPREN. Proposed nesa ponds
docunent at i on.

COW SSI ONER COYNER:  But not in this list of
five pages here. These are all essentially historic
docunents.

MR GALPREN  Yes.

COW SSI ON COYNER:  Okay. | just wanted to be
clear. So there's another whole, you know, pile of paper
that you're seeking that is basically relevant to the
current permt, the new permt, we should call it?

MR GALPREN. Well, the first five itens --
wel I, okay. Let -- let ne put it directly here

The central theory of our case is that there
is a history of non-conpliance on the part of the
Applicant with its prior permt. In order to fully
characterize that history, we need to have the docunents
that explain what has happened. That includes clearly
monitoring reports at |east from 2005 through present. It
includes the reports to the second category there, of data
and analysis as to the amount of and characteristics of

the water -- waste water that is detected between the two
liners of the existing ponds. That's required to be
reported under the permt. It includes, as you indicated,

the -- you know, the design reports and the hydrogeol ogi c
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site characterization reports that shoul d have been
provided to NDEP with respect to the newly proposed ponds
in the nesa and so on.

Al'l that information we have been seeking and
continue to seek. W received a portion of the first, a
portion of the groundwater nonitoring reports, but as you
can see, we have not received many of those, including for
2002, 2003, '4, '5, '6 -- '8 -- three-quarters -- and
three-quarters of '9. None of those -- we have not been
abl e to secure those.

Al'l that information clearly should have been
provided to NDEP in the -- with the application materials.
Ve, of course, did receive the draft permt. W did
receive the conments. W did receive the prior permt,
the current permt, the response to comments and so on.

| didn't indicate -- we did not indicate
that -- those documents in this listing.

COW SSI ONER COYNER:  One -- sorry,

M. Chairman. One more quick foll ow up.

| assune there was a hearing or at least a
permt hearing held by NDEP with regards to the permt.
Did you attend it, and were any of those docunents present
at that hearing?

MR GALPREN. | -- | did not. | provided
extensive -- |, nyself, provided extensive conments, but
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there were activists with the Sierra Cub, nenbers of the
Sierra Club who did attend, and did secure any documents
that were there, but none of the docunents that we're
still seeking were there at the tine.

COMM SSI ONER COYNER:  Thank you. That's what
| need to hear.

COW SSI ON CHAI RVAN GANS: M. Anderson?

COW SSI ONER ANDERSON: M. Chairman, 1'd like
to hear from NDEP before | have any questions. Thanks.

COMM SSI ON CHAI RVAN GANS:  Very good.

| have a question, again, of RoseMarie. W do
have subpoena authority? | mean, |I'masking the --

M5. REYNOLDS: Yes.

COMM SSI ON CHAI RVAN GANS: -- the sane thing
that | asked before.

MS. REYNOLDS: Yes. This is RoseMarie
Reynol ds, for the record.

Yes. Under NAC 445B. 892, the -- as well as
NRS Chapter 445A, the Comm ssion does have the power to
I ssue subpoenas.

COW SSI ON CHAI RVAN GANS:  (kay. So that's
not a question on this particular notion.

M. Galpren, one of the things that -- that I
again have to get ny arms around is, you know -- and |
agree with your first statenent when you said the

Capitol Reporters (775) 882-5322





O© 0 ~No o b whN PP

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNEREPROOWOWMNOOON~AWNIERERO

Page 60

rel evancy question is not -- is for the hearing, not here.
| do agree with that.

However, |'m wondering how -- how many of
these docunents you're really looking for. | -- I think

at least now that I've got your notion, which you gave us
on the 19th, gives ne a little nore information about what
docunents we're tal king about.

M/ question to you would be on the second --
on the second notion you have. How long are you thinking
you need to review and anal yze all these docunents?
Because that's going to affect the second notion -- your
second noti on.

MR GALPREN. Yes. Was this M. Chairman

speaki ng?
COW SSI ON CHAI RVAN GANS:  Yes. |'msorry.
MR. GALPREN. Yes. Yes, M. Chairman.
Elliott? My | -- Elliott, are you still on
the |ine?

MR LIPS Yes.

MR GALPREN. M. Chairman, could | have our
expert, who would be conpelled to review each and every
docunment, including all their footnotes, answer that
question first?

COMM SSI ON CHAI RVAN GANS:  Certainly.

MR LIPS: If we received all of the docunents
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that are on this Exhibit 3 to the reply, it would probably
take me two to three weeks to go through themand review
the relevant information, and understand, and prepare a
full, you know, picture for a hearing, probably a m ni num
of three weeks.

COMM SSI ON CHAI RVAN GANS:  Ckay. M. Galpren,
does that satisfy you? Is that sonething that you feel is
reasonabl e?

MR GALPREN. Yes. | mean, M. Chairnan,
we -- | -- 1 think that we stated in our opening that we
seek an additional three weeks for that purpose,
subsequent to actually receiving the docunents.

COMM SSI ON CHAI RVAN GANS: | understand. So
what | amto understand -- and correct ne -- |'m not
trying to put words in your nouth -- fromyour argument,
is that about three nonths have gone by, and you have been
unable to prepare for the hearing, because you have not
had the docunents you need to prepare.

|"mreally sinplifying this, but 1'd like to
know what's -- what's happened for three months, and now
we're going to have to have another three weeks, at |east,
by the time you get -- after you get the docunents.

MR, GALPREN. Thank you

Vell, what's happened, as | tried to indicate.
Is that we three times went to Carson Gty and revi ewed
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the files, and we have made repeated public records
requests. And then since the entry of the Deputy Attorney
General, Carolyn Tanner, we have al so submtted requests,
at her request, through her to NDEP

In addition, we submtted a request to NV
Energy. W have received some docunents, sone -- a
consi derabl e anmount of docunments, as you can see in the
| ast several pages, and we have revi ewed those.

And we have received some considerabl e data
from NDEP, but not sufficient for us to know, wth any
degree of precision, what exactly has been going wong and
what we can reconmend, reasonably, at hearing. | nean, we
certainly will do the best that we can, if we are required
to go forward with only a partial record.

And we believe that, for exanple, the sparse
groundwat er monitoring information that we have been given
access to is -- is sone evidence, but we believe that we
need to provide significant evidence, and we believe that
the evidence that's being withhold fromus will enable us
to provide a much stronger account and -- and provide --
and put on a nuch stronger case at hearing.

So we have been -- the -- the short answer to
your question is that we have been trying, repeatedly, in
every way that we know how, to get this information to
whi ch we believe we have a right.
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COMM SSI ON CHAI RVAN GANS:  Gkay. Thank you.
| will reserve any other questions | have until after we
hear fromthe State and NDEP.

So, M. Frey, | think it's your turn.

MR FREY: Thank you, M. Chairman.

You know, after high school | swore off
readi ng Franz Kafka or any other Kafka-esque type novel,
but these hearings or what Sierra Qub's is asking for at
these hearings is very difficult to for me to get ny arms
around. They seemto be requesting: Gve us all the
docunents we need to put on a hearing against you, and
don't leave any out or it will be your fault.

Now, M. Gal pren and his associates have come
for -- inthree times into the office. They're entitled
to get any docunent we have that hasn't been determned to
be confidential, and | don't think that's even an issue in
this matter. But they are certainly are entitled to the
documents. But as M. Coyner -- Commi ssioner Coyner
poi nted out, some of these docunents are 10 years ol d.

And | have two responses to that: One, what
were they doing in the intervening 10 years and how coul d
that possibly be relevant?

VWhat M. Galprenis trying to do -- and he's
made no bones about this -- is to put on a case
chal I enging the 2008 ACC, and this is the wong forum
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The Conmmission has no jurisdiction over that ACC. Wat he
keeps asking us for is -- Sierra Cub wants to get
docunents to determne that NV Energy is out of conpliance
with that ACC, take that information, and then use that to
denonstrate non-conpliance with the previous permt.

That's unacceptable. Wat M. Galpren
needs -- and if he keeps asking the State to give himall
the docunents that he needs -- is sinply this: Are there
any findings of alleged violations and orders that were
issued as a result of the 2008 ACC, or, nore inportantly,
what are the violations that occurred under the 1995
permt? Those are the non-conpliance issues relevant to
the reissuance of this permt.

| f he had a beef with non-conpliance of the
2008 ACC or anything else, he needs to go to court. Now,
it"s not ny job to direct himhow the | aw works, but I
feel | have to.

There are laws out there, independent of the
SEC jurisdiction, that allows people to get injunctions,
allows themto get subpoenas, allows themto get
docunents, allows themto bring suit to enforce
environnental laws. But the way to do that is not under
the guise of attacking the 2010 permt, and that's exactly
what he's doi ng.

VWat he need -- can ask is: Did you review
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this document or not, in enforcing -- (unintelligible)
issued the permt. That's the end of it. W either
reviewed it or we didn't, but a discussion as to why we
didn't review sone document that was put into it an
appendi x that NV Energy consul tant prepared for sone
reason has nothing to do with this permt appeal

| -- 1 don't want to go through the details of
every single one of these docunents. W will have the
of fice open eight hours a day fromhere, you know, until
the hearing. He can have any docunment he wants.

M5. TANNER May | add, Bill, if you're --

MR FREY. Yes, please

M5. TANNER This is Lyna Tanner fromthe
office -- fromthe Nevada Attorney Ceneral's Ofice, just
because |'msort of being inplicated, personally,
interestingly enough in these docunents.

| think it is a very sinple issue. QOoviously
they can ask for whatever they want under the public
records law. The question is asking for whatever they
want, whether or not it's available, is grounds for
continuing the appeal hearing on a water permt. And we
woul d submit that it is not.

You know, the motions filed here are sort of
out -- you know, an outrage that when they sent a request
on Septenber 13th, and -- and | responded to them as best
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| could, on Septenber 21, which, by the way, is within the
public records deadlines of five working days, for
docunents that had what | would argue little relevance to
this proceeding, and then to say that because | indicated
that we woul d provide themas soon as possible, that
sonehow |'mstipulating that they're relevant to this
appeal , is outrageous.

You know -- and to say -- and to say, before
the Conmi ssion, that we provided an i nconpl ete response is
al so disingenuous. The -- | provided to M. Galpren a red
line of the location of those docunents that were |isted
as M. Frey indicated, froman encyclopedia provided by a
consul tant to Nevada Energy, of those documents that were
part of our public record.

Now, if they think other docunents should have
been considered by NDEP, that's an argument for themto
make in their appeal, but we don't have any obligation to
provide themw th docunments that were never provided to
us. That was the point.

Now, as far as some of the docunents --
think M. Coyner correctly asked, you know, are you --
you're | ook at these historic docunents. What about the
docunents that are -- that are relevant to the issuance of
this permt? Now, some of them M. Conm ssioners, dea
with permt documents that are required post-permt

Capitol Reporters (775) 882-5322





O NO Ol WDN -

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNREPLOO®O®MNOOTON™AWNERO ®©

Page 67

i ssuance. And so those documents are coming in, and as
they're comng in we would certainly would proceed themto
them but at the tine that they were asking for themthey
were not yet avail able.

So we're doing our best to conply with their
public records request, but that's a very different issue
than saying, well, now | need a continuance, because you
haven't given ne Bureau of Corrective Action docunents
that have no application to the appeal of a water permt.

MR GALPREN. M. Chairman, can | respond or
shoul d we --

COMM SSI ON CHAI RVAN GANS:  Excuse ne just a
moment. M. Frye, this is still your floor

MR. GALPREN.  Ah.

COMM SSI ON CHAI RVAN GANS: Do you have any
ot her comments, M. Frey?

(No response)

COMM SSI ON CHAI RVAN GANS: | heard a beep.
Did -- did somebody | eave?

M5. TANNER Oh, maybe we lost him Can we --
can we take a quick -- I"Il try to email him |If we can
take a quick break, I'll try to find him again.

COW SSI ON CHAI RVAN GANS:  Ckay. W will take
a quick five-mnute break, and we're coming right back
together. W're going to stay on and stay right by this
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phone, so don't anybody |eave. M. Tanner, please see if
you can get hi m back.
M5. TANNER Well, | need him
(Proceedi ngs paused briefly)
COMM SSI ONER COYNER:  So can we say we'll
resune at a certain tine.
COW SSI ON CHAI RMAN GANS:  Yes.

COMM SSI ONER COYNER:  \When what tine will you

set, M. Chairman?
COW SSI ON CHAI RMAN GANS:  The tinme here,

Alan -- it says three mnutes after 3:00. So we'll get
back in eight mnutes after 3:00. | want to keep this
going. | do not want to drag it out.

COMM SSI ONER COYNER:  Thank you
(Proceedi ngs recessed as indicated)

MR FREY: H, thisis Bill Frey. 1 don't
know what happened, but | was cut off.

COMM SSI ON CHAI RVAN GANS:  Ckay. We've
gone -- Ms. Tanner is looking for you. |s she stil
there?

M5. TANNER |'m here.

COWM SSI ON CHAI RVAN GANS:  Ch, good.

M5. TANNER W're good

MR. FREY: | think ny phone and ny conputer
all went off at the same tine.
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COMM SSI ON CHAI RVAN GANS: Ckay. Hold on just
a mnute, because | think M. Coyner wanted to | eave for
just a couple mnutes.

MR FREY: Ckay.

COW SSI ON CHAI RVAN GANS:  When he gets back,
we'll start.

(Proceedi ngs paused briefly)

COW SSI ON CHAI RMAN GANS: M. Coyner, are you

back yet?
(No audi bl e response)
(Proceedi ngs paused briefly)

COW SSI ON CHAI RVAN GANS: M. Coyner ?

COW SSI ONER COYNER: | am here.

COMM SSI ON CHAI RVAN GANS:  Thank you very
much.

M. Frey is back on the line. He just had
gotten di sconnected somehow. So we proceed.

M. Frey, Ms. Tanner nade sone statenents.
You may not have heard themall, but I -- you still have
the floor as far as |I'mconcerned, and | want to make sure
you're -- that you were done.

MR FREY: Yeah. | -- thank you,
M. Chairman. ['msorry. | don't know what went w ong
here, but ny conmputer and phone all went dead at the sanme
tine.
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| just want to add one comment at the end,
and -- and then we can nove on.

W -- Sierra Cub has brought up this Bureau
of Corrective Action, AOC, a number of tines. What -- the
obligation that the Bureau of Water Pollution Control has
or NDEP has, statutorily, is to look at the preceding
permt, not anything else, but the preceding permt, and
see if they're in conpliance with that. And | guess I'm
repeating nyself. That's a pretty sinple step, and if
they have a problemw th that, they need to be in a
different forum Thanks.

Thank you. And | apol ogize again for the
being cut off.

COMM SSI ON CHAI RVAN GANS: Okay. Before you
| eave the floor here | want to make sure that M. Anderson
or M. Coyner doesn't have any questions or comments of
you.

COW SSI ONER COYNER: 1"l wait to hear in NV
Ener gy.

COW SSI ON CHAI RVAN GANS:  (kay. | do have
one question, pretty sinple.

Ms. Tanner, do | get fromyour conments that
you have provided Sierra ub with any and all docunents
that you have or they have the opportunity to get any and
al | docunents you have?
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| mean, does the subpoena power apply to NDEP

because they haven't given documents? | -- I'malittle
confused on this.

M5. TANNER Well, | guess I'ma little
confused on what they're asking, as well. | wll say that
since this notion came up, | -- | was transferred to

another case. So |I'mno longer |ead Counsel, and | had
sone fol | ow up.

| sent -- on ny letter that | sent to
M. Gal pren on Septenber 21st, | went through, |ine by
line, each one of those documents that was in our
possession, and there were a few that | needed to foll ow
up on. And | have since followed up on. | probably need
to just final followup, but there was sone confusion on
our part, you know, for what (unintelligible) brought up
the groundwater monitoring reports, for instance, and it
was unclear if they were asking for Bureau of Water
Pol lution Control nonitoring, reports, which would have
been provided already, or if they were asking for
Corrective Action's nmonitoring reports. So there was sone
confusion there.

So | certainly have a response, and | do
believe that some of the things that they were asking for
were not yet provided, but as was indicated earlier on the
call, I think sone of the design for the -- for the nesa
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ponds -- | believe -- and |I'l| defer to NDEP, that that
has since been provided. But, again, those were pending
docunents -- docunents pending the issuance of this
permt.

So -- but as far as, you know, the statenent
that, well, we gave an inconplete response, it's not
necessarily true. There were a nunber of docunents, and
we highlighted each and every one that were never in our
possession, and | referred themto Nevada Energy.

They are entitled to the documents that are in
our possession, because those are public records, and we
don't have a dispute with that, and they don't really need
to subpoena to get that. What they need -- if they need a
subpoena from Nevada Energy, that's a different issue, and
| won't speak to that.

But -- or if they have a probl em saying that
t hose documents in Nevada Energy's possession shoul d have
been in our possession, which is unfortunately nuch of
what M. Gal pren was saying, he was saying you -- NDEP
you need to go get us those documents, and ny response
was, no, that's not part of our public records. | don't
have an obligation to go pick those up for you. You go
tal k to Nevada Energy.

Sane thing with the site assessment, their --
or their site access. They were very upset that NDEP

Capitol Reporters (775) 882-5322





O© 0 ~No o b whN PP

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNEREPROOWOWMNOOON~AWNIERERO

Page 73

didn't give themaccess to NV Energy's private property.

Again, that's not our position. That's not our duty, nor
woul d we ever be able to do that. Again, they'd have to
deal wi th Nevada Energy.

So we gave themwhat we had in our public
record at the tinme of ny response, Septenber 21st, and |
do have a foll owup, and we -- and we can tal k about that,
but it's not extensive. |It's certainly not anywhere near
t he nunber of documents that he's | ooking for. And,
again, whether or not those are relevant to the issue of
this permt appeal is a totally separate issue. And so by
me sinply responding to the public records request, |'m
not stipulating that any of those docunents are rel evant
to the issue of the water permt.

COW SSI ON CHAI RVAN GANS:  Question -- |
probably don't have to ask, but | wll, anyway: So what |
hear you saying is you' re not making any rel evancy
deci sions on behalf of anyone, because | see -- | note,
and | know M. Galpren said thisis in-- in his notion
He says: The failure of NDEP. So it's like you failed to
do so you were supposed to do or give something that you
had, and you're telling me that is not the case.

M5. TANNER  Yes.

COM SSI ON CHAI RVAN GANS:  Ckay. Gkay. |I'm
with the other panel members. | don't have any other
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comments until we hear from Nevada Energy. So we'll go to
Nevada Energy next.

MR WOODWORTH:  Are you ready for me? This is
Tom Whodwor th, NV Ener gy.

COW SSI ON CHAI RVAN GANS:  Yes, sir.

VMEMBER WOODLAND:  Thank you. And, again, we
very nuch parrot the responses that have been nade by
NDEP' s Counsel, M. Frey and Ms. Tanner.

You know, | was also a little -- a statement
was made several times by Sierra ub's Counsel that NV
Energy has argued that NDEP has a right to wthhold
docunents, and | have to take issue with that, because |
have not certainly not said that in any of our pleadings.
In fact, we said quite the opposite, in quote, "Sierra
Cub is always free to submt requests for public records
pursuant to the Nevada Open Records Law, regardl ess of
rel evance to this proceeding."

And | think that's the point we're trying to
make that. He -- M. Galpren and Sierra Cub have the
right under the Nevada Open Records Law to get whatever
docunments NDEP has, whether it's relevant to this
proceeding or not. And if -- and | woul d have every
reason to suspect that NDEP is doing everything in their
power to get those docunments to them

The separate issue at relevance to this
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proceeding, is whether or not they have the right to
subpoena for docunents. And | don't feel Sierra Cub has
been constrained by the law or regulations in place that
are -- for this proceeding, but | do feel constrained to
go by them and I'mgoing to | ook to NAC 445B. 892, which
provi des the Conmi ssion subpoena power, and the

Conmi ssion -- the Comm ssion's subpoena power is upon good
cause shown.

Wiat our argument is, is that there's been no
good cause shown to allow for a subpoena. | say that for
two reasons. One, sonething that's already been mentioned
numerous times, and we feel strongly about it on our end
is relevance. There is no argument, and there is no
di sagreenent on our end that there i s existing groundwater
inpacts in the vicinity of the site associated with
historic operations or at |east likely associated.

Ve have entered into an ACC with NDEP. W
have spent |arge sunms of noney and will for several years
going forward, to investigation, characterize, and
remedi ate those inpacts, not relevant to this proceeding.
None of those ponds, subject to the ACC, are subject to
this permt.

And with respect to the tinefrane it has taken
the -- for the response to M. Galpren's point that
they've tried for several nonths to get documents that

Capitol Reporters (775) 882-5322





O© 0 ~No o b whN PP

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNEREPROOWOWMNOOON~AWNIERERO

Page 76

they feel are relevant, and they haven't been able to get
them 1'Il just rem nd everyone of the tineline here.
This permt was the notice of proposed action by the
agency with was issued -- make sure | said this right --
Cct ober 21st, 2009. Here we are a year after that.

So they have had -- they were involved in the
public hearings. They submtted witten conments. |
don't understand -- now, | know they've become nuch nore
aggressive in the last few nonths, but again it's not |ike

they've been -- it's not |ike they haven't had ample tine
to pursue this. There -- it's been a year, and it's been
a year where they feel they still haven't received all the
docunents they requested. Well, naybe that's the case.
Maybe it isn't.

But did they take those actions at the proper
time, during the public conment period? Are those
materials even relevant to this proceeding? Those are the
issues that | think are relevant and | think they're
rel evance specifically to your stat -- your regul atory
authority in 892.

| do not believe, and we do not believe here,
as Intervenors, that M. Galpren, the Sierra Cub have
given any evidence of good cause to issue a subpoena and
rel ated, obviously, for the same reasons, to vacate the
hearing date issue a new schedul ing order.
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And that's it.

COMM SSI ON CHAI RVAN GANS:  Ckay. M. Anderson
and M. Coyner, again?

COW SSI ONER ANDERSON:  This is Pete Anderson.

Just a question for M. Glpren. The table
that arrived on Cctober 19th, when was that produced?

MR, GALPREN. In Exhibit 3?

COW SSI ONER ANDERSON:  Yes, sir.

MR, GALPREN. Probably we finished that the
day before. And this is just a summry with sone comments
as to their relevance of the -- | think it's Exhibit
Nurmber 2 fromthe notion on Cctober 6th.

COW SSI ONER ANDERSON: (kay. So --

MR GALPREN. But | wanted to -- we wanted to
show the specific relevance since that was -- since the
question was raised about that, by the opposition,
specific relevance each of these documents.

COW SSI ONER ANDERSON:  (kay.  So when you
went to the visit NDEP's offices in Carson Gty, did you
have a table such as this to go down to request your
i nformation?

MR GALPREN. No, we didn't. W asked for --
well, in June 30th, all information as to conpliance,
and -- conpliance with the prior permt of NV Energy's
Reid Gardner site. And then we asked for specific
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addi tional documents that weren't in the first -- that
were not available to us by followup email to Gerald
Gardner, both before the July visit and before the August
visit.

And those documents -- some of those were
determined to be in the archives. Some of those docunents
were determned to be with the Bureau of Corrective
Action. So we needed to, you know, coordinate w th NDEP
to be able to view the docunents.

But we never were able to -- they -- they
never were able to produce -- or never did produce any of
the first three sets of critical docunents that are in
Exhibit 3, the balance of the quarterly nonitoring
reports, and any information with respect to the quantity
or characteristics of the waste water in the -- anal yzed
by the interstitial |ayer monitoring, and have provided --
and still have not provided any information as to the
characterization of the site on the nmesa or any of the
engi neering design reports for the newy proposed ponds.

Categories 4 and 5 were supposed to be
submtted pursuant to the current permt, and we certainly
want to be able to reviewthat prior to the hearing.

Those were required to are be submtted by NDEP by the end
of Septenber. We still haven't received those. And none
of those were part of the list -- the larger list that
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conprises the balance of this, that we received, the |ist,
itself, from NDEP at the end of June.

So the bal ance of this are documents that we
sought so that we could fill in the holes, given the
absence of information that was provided in June, so that
we coul d piece together what is happening in the absence
of their providing us with the direct documentation as to
the design of the mesa ponds and site characteristics.

And -- and any of the historical and current
monitoring of groundwater -- I'msorry -- of the
interstitial waste water nmonitoring and the balance of the
quarterly groundwater nonitoring reports.

The first one is expressly required to be
provided to the Bureau of Corrective Action pursuant to
the permt in 2005, Section 2B2. The second interstitial
| ayer monitoring is required to be provided to the Bureau
of Water Pollution Control pursuant to the permt Sections
1A2 and Sections 1Al.

And then the characterization -- character --
characteristics of the nesa site and the engineering
design reports for the proposed ponds, those were
obviously required to be provided to NDEP, and we sinply
have sought them and have not received them

COW SSI ON CHAI RVAN GANS: M. Wodworth, this
is JimGns. | guess | don't understand what you're
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saying. The Item3 -- let's start there, the nost recent
one you just tal ked about .

They were supposed to be -- | nean, you're
tying to find them or they weren't submitted, or I -- I'm

not understandi ng what you're saying.

VEMBER WOODLAND: Was that addressed to
M. Galpren or M. Wodworth? |'msorry.

COW SSI ON CHAI RVAN GANS: M. Wbodwort h.

Excuse mne.
MEMBER WOODLAND: NV Energy?
COMM SSI ON CHAI RVAN GANS:  Yes. You just
made --
MS. REBERT: (Galpren just nade that statement.
COW SSI ON CHAI RVAN GANS:  Who made that |ast
st atenent ?

VMEMBER WOODLAND: That was M. Gal pren.

COMM SSI ON CHAI RVAN GANS:  Oh, |'msorry.
Then it is to you. | thought it was still -- | -- what |
don't understand is: You're saying these are docunents.
You got themon a list. You haven't gotten them and yet
| understand that they were supposed to be submtted.
These are docunments that you believe NV Energy has?

MR. GALPREN. So this is Dan Gl pren. That
question is addressed to ne?

COW SSI ON CHAI RMAN GANS:  Yes.
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MR GALPREN. Yes. GCkay. W're -- we're
again looking at Exhibit 3 in response to the opposition
to the notion.

So the first five sets: Quarterly groundwater
monitoring reports, interstitial |ayer monitoring,
proposed nmesa ponds docunentation, updated sanpling and
anal ysis plan, and updated operations and nai ntenance
manual , those sets of documents were not on any |ist.

Those docunments are -- were either required to
be -- and -- and data, were either required to be
submtted to the Bureau of \Water Pollution Control on a
regul ar basis pursuant to terns of the 2005 permt. And
also | should say identical terms in the 2010 permt, or,
with respect to the documentation as to the proposed nesa
ponds, we believe were obviously required to be revi ewed
by NDEP before it could make its relevant findings and
determ nations precedent to issuing the permt.

Then the bal ance of these docunents, we
believe, many of themwere reviewed or shoul d have been
reviewed by NDEP, and so we believe that many of them
should be in the files of NDEP. For exanple,
correspondence between the Applicant and NDEP. That
correspondence should be with NDEP. That's on the fourth
itemof page 2 or -- for exanple, the itemright above
that, NDEP's 1999 Hydrogeol ogi ¢ Assessnent Principle
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Conponents and Data Needs. That's an NDEP document. |t
shoul d be with NDEP, and we should not be forced to go to
NV Energy for docunents that clearly should be w th NDEP

And then another -- a nunber of these
docunents, it's true, are fairly old. For exanple, some
of these documents have to do -- were -- were published in
2004 or 2005; one in 2003, having to do with the
hydr ogeol ogi ¢ characterization of the existing waste water
pond sites or proposed sites.

But let's have that infornmation because we
have no other information as to the background
hydr ogeol ogi ¢ conditions, and in order to be able to
fairly assess what is happening to groundwater, you want
to also be able to assess what the natural background
conditions should be, and so that's the reason why those
are rel evant.

COMM SSI ON CHAI RVAN GANS: Wl |, |'mnot going
to judge the relevancy yet. I'mjust trying to figure out
where these docunents are. M. Tanner and -- and -- do --
you don't have these five?

M5. TANNER | can go through -- (coughing)
excuse ne.

Sorry. |'ve been operating under bronchitis
(coughi ng) .

MR FREY: Wile -- while Ms. Tanner is
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coughing, may | say sonething, M. Chairman? This is Bill
Frey.

COW SSI ON CHAI RVAN GANS:  Sure.

MR. FREY: On the first page -- and |'ve
al ready scrolled past -- past it. [|'mon the conputer
but about -- go down one, two, three, four -- the fourth
docunment that they're requesting. Updated sanpling
analysis plan was requested Septenber 13th. It was due
Septenmber 25th of 2010, but this document that they're
asking for had no role in whether to issue the permt or
not. This document was required as part of the permt.

So in their case -- | mean, there's a lot of
docunments in here. | just singled those -- that one and
the next one out. But, you see, these are docunents, it's
true. | don't know if they have themor not. Certainly
they're entitled to them But we're being asked to
provi de these docunents and allow time to review them when
on their face we know that they were not decision
docunents.

UNI DENTI FI ED SPEAKER: Wl | --

M5. TANNER And | -- | would -- this is Lyna
Tanner. | would concur with that and (coughing) | believe
Item Nunber 3, 4, and 5 all were conditions of the permt,
including -- engineering design reports were required to
be submtted prior to construction. The site preparation
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is not construction. So that -- at |east as of |ast week
that was not yet available, although | do believe we
t hought that m ght have been coming in, and | think there
was a reference to that, in fact, that it did cone in

In regards to the quarterly groundwater
monitoring report, | had indicated earlier that there was
sonme confusion on that point, and this has sort of been
put on hold, given all of this motion work, but
essentially we were under the inpression that all the BCA
monitoring reported been provided through Legal Copycats,
that they did, in fact, have those.

And with the exception of archives 2002, 2003
di scharge nonitoring reports generated as a condition of
the per -- of the prior permt, Sierra Cub had access to
and did, in fact, according to our records, copy those
back in August.

So -- and then as far as the interstitial
| ayer monitoring, this one is alittle bit unusual, and
I"I'l defer to NDEP as that this actually has been
provided, | believe it was an error in the prior permt.
It was required, but there was no deadline, and so the new
permt corrects that. They are to provide that
information on a certain schedul e.

So under the prior permt it just said, you
know, thou shalt provide, and so that -- that infornation,
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| believe, was in the process of being cleared up. And |
think it -- again | would defer to NDEP, but | believe
that if that information came in, it's come in -- come in,
in just the past few days.

MR GALPREN. M. Chairman, is it possible to
respond to sone of these points?

COMM SSI ON CHAI RVAN GANS: Vel |, | want to
hold on just a second. |'ve let this go. | didn't ask
M. Wodworth if he was done or not.

VMEMBER WOODLAND: Ch, absolutely, sir, yes.
This is -- this is Tom Wodworth and | was finished with
my renarks.

COMM SSI ON CHAI RVAN GANS:  Ckay. | want to
make sure. And also | want to make sure that M. Coyner
and M. Anderson -- | want to nake sure that you have your
questions and coments answered before | go any further.

COMM SSI ONER COYNER:  Thi s is Conm ssi oner
Coyner .

|"ve kind of got, you know, three bags of
docunents here. |'ve got these ol der documents, which may
or may not be relevant, and which may or may not be in the
posi tion NDEP.

It would be convenient, although | guess that
because of the timng, NDEP didn't have to be able to go
through this Iist and say, not in our possession, you
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know, we don't got the Intelligence Corporation 1986
Hydrogeol ogic Study that's referred to here, whether
they're relevant or not, but at least to be able to
respond to that.

Any docunents that were relevant to the new
permt, the one that was just issued, | would think --
unl ess, as M. Frey has indicated, they are conditioned on
the permt, | would have think those would be all in a box
sonewhere, all in a bunch, and that you'd have ready
access to those.

Sol'ma little confused why the Appell ant

seem ngly doesn't have the ability to have those or -- or
they can't be provided. That one's still a question in ny
m nd.

The third bag is stuff that's ongoing all the
time, the groundwater nonitoring reports. | should be
able to walk over the two blocks to NDEP, tonorrow and ny
| unch break and pull out the first quarter report of 2009
for these groundwater reports. | nean, it should be that
sinple. And why three visits to NDEP didn't result in
that is -- | can't understand that in ny head. Whether
it's relevant or not. It may or may not be. That will be
deci ded at the hearing.

But you know, that -- that type of data, you
know, shoul d be just right at people's fingertips or
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shoul d be posted on the Internet as some have advocat ed.
So I"mthinking about those three bags. |'mless
concerned about the first one, because that's historic.
It may or may not be relevant. That will be decided at
the hearing.

The second, which was the stuff that was
essentially in the box where the new permt was
di scussed -- you know, like -- |'msure someone went out
and did a site characterization on the soils, for where
they want to put these new ponds. Was that considered
when the permit was being vetted? You know, what
docunents were considered when the permt was under
consi deration by NDEP of the current data, not stuff
historic, not stuff down below. And | don't see that
list. | will have a -- | wasn't at the NDEP hearing, so |
don't know what they provided at the permt hearings.

And then the third thing about ongoing
groundwat er nmonitoring data, that should be as plain as
the nose on your face. So |l'mreally alittle bit
confused, and | can synpathize a little bit with the
Appel l'ant here. If I'mconfused, then certainly they are.

COMM SSI ON CHAI RVAN GANS:  Ckay. Can either
M. Wodworth or Bill, can you shed any light on
M. Coyner's confusion?

MEMBER WOODLAND: This is Mster -- this is
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Tom Whodworth wi th NV Energy.

| really can't speak to the issues in terms
of -- all | can say is NV Energy has certainly submtted
everything that they've been required to do to NDEP, and
| -- 1 have every reason to understand that NDEP' s doing
everything in its power to get those docunents to -- to
the Appel | ant .

| mean, our issue has always been two --
two-fold. Relevance -- | mean, we know they're entitled
to the docunents, but is it relevant to this proceeding,
and should it be a basis to suspend their subpoena?

But, yeah, | won't go into that a | ot any
further already. So -- but that's all we can add to this
di scussi on.

COMM SSI ON CHAI RVAN GANS:  Well, in the -- in
the notion -- | think this is the Cctober 6th notion --
Sierra Club is alleging that you have refused -- very
sinply, the word is in the motion -- you have refused to
provide the materials.

VEMBER WOODLAND: NV Energy has -- NV Energy
has directed -- we had a -- | had a personal conversation
with M. Glpren, and | instructed himthat any requests
for docunentation he should direct themto NDEP, and that
we have provided everything to NDEP that we are required
to under the application.

Capitol Reporters (775) 882-5322





O© 0 ~No o b whN PP

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNEREPROOWOWMNOOON~AWNIERERO

Page 89

But | can't imagine it would be surprising to
anybody that we're not -- we have no obligation to provide
anything to sonebody who is suing us at this point. W
provi ded everything we're required to, to the regul ator

And if they have -- if they have a request of those
docunents, they're entitled to request themfromthe
regul ator.

(Participants talking at the same tine)

COMM SSI ON CHAI RVAN GANS: | have a further
question to follow up with M. Wodworth

So am | correct in sinply assum ng, from what
you said, that the subpoena isn't going to do -- make any
difference as far as NV Energy is concerned, anyway? |Is
that what you're saying.

VMEMBER WOODLAND:  No, no, no. OF course, not.
[f -- 1 mean, | was trying -- | nean, | didn't want
to explain to M. Gal pren how he shoul d go about doing
this, but obviously if we have an enforceabl e subpoena,
we're going to conply with it, but we don't have one right
NOW.

And we don't think they're entitled to
subpoena docunents that are irrelevant to this proceeding.
And so that's why we were chall engi ng the subpoena aspect
of it. If they -- what | explained to M. Glprenis: He
is entitled to anything he wants from NDEP under the Open

Capitol Reporters (775) 882-5322





O NO Ol WDN -

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNREPLOO®O®MNOOTON™AWNERO ®©

Page 90

Records Act. | don't believe what he's requesting of us
is relevant to this permt proceeding. So I'mnot willing
to provide it to him

Qoviously, he's -- if he goes to you guys and
is able to get an enforceabl e subpoena, and you guys
believe, in your judgnent, it's relevant, and that's
forced upon us, we're obviously going to conply.

COMM SSI ON CHAI RVAN GANS:  Thank you.

MEMBER WOODLAND:  Yeah.

COW SSI ON CHAI RMAN GANS: M. Coyner,
anyt hing el se?

COMM SSI ONER COYNER:  Well, | would be nore
confortable if | knew what documents were provided to the
public at the permt hearing, when the new permt was
discussed, if there was a list, if there was a map, if
there was a picture, if there was a cartoon. | would be
very happy -- you know, that woul d make nme feel a little
bit better, because that should be readily available. As
| said, that should be in the box, and constrained, and --
and sinmply should be able to be provided to anyone.

If he -- if the Appellant is having a problem
getting those types of documents, | -- I'malittle
concerned. These historic ones, I'mnot -- I'"mnot too --
you know, sonebody read a report, and it referenced a 2002
docunent, and the 2002 docunent is not there, |'m not
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real |y concerned about that, and that's a subject for
anot her day.

Stuff that was provided at the permt
hearing -- you said, the activists were there. | would
assunme that they picked up any docunents that were made
available to the public. So those should be available to
M. Galpren. He should have them

And then this -- the groundwater nonitoring
stuff, again, there may or may not be relevant, but if
peopl e are having troubl e obtaining those, that nmakes ne
not happy with the system So that's -- that's ny
conmentary, M. Chairnan.

COMM SSI ON CHAI RVAN GANS: M. Conmi ssi oner
Ander son?

COW SSI ONER ANDERSON: Wl |, all of the
discussion, | think, we're on the about the same place
here, M. Chairman. | agree. | think if there's an issue
with not being able to get the current documents that were
a part of the decision naking process for this permt,
then that needs to be resolved. And | guess I'd like to
hear fromM. Frey to that respect.

MR FREY: Sure. This is Bill Frey.

And we are not hiding or keeping the
Appel I ants fromany documents. | hope |'ve made it clear
that whatever documents we have, unless they're
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confidential, they're entitled to have.

Ms. Tanner identified one group of documents,
monitoring reports, that we were confused as to which
monitoring reports they were referring to, the nonitoring
reports at Bureau of Corrective Actions or the nonitoring
reports at the Water Pollution Control, but that's sinple
to -- to straighten -- to fix.

She was going to send out a letter to that,
and | said hold off. W' re having the hearing today.
Let's just get it all over with at one time.

M5. TANNER  And --

MR. FREY: The problemis | -- | can't keep
saying, you know -- Sierra Cub's positionis we keep --
we keep not giving them docunents, but when they cone in
we copy them-- we send to the Copy Store any docunent
they select. You see, I"'mbeing put in a position of
trying -- | will always |ose this argument that you
haven't supplied the docunents | need.

Because no matter what | do, they're going to
say, uh, that's not the ones we need. W need the ones
that show that you're guilty. | don't know what those
ones are, but --

(Participants talking at the same tine)
MR GALPREN. That's very objectionable.
MR. FREY: (Unintelligible) and they can have
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everything -- like | say, every docunent we have is a
publ i ¢ document.
M. Coyner, you've been right on that. |

understand your -- your three groups of docunents.
Qoviously the one in the future, we can't supply. The
ones, you know, in -- what do you call it -- the

war ehouse, you know, those may be way over. But if it's
in the building -- and there are sone documents down in
the Las Vegas, a shelf of docunents there, but if we have
the docunent and -- we will provide it.

| can't -- you know, until this |ist came out,
| don't have a way of reading their mnds as to what --
not only don't | have that capability, if | had it,
don't have to use it.

M5. TANNER This is Lyna Tanner. My | --

Bill, may | put a finer point on that?
MR FREY: Sure.
M5. TANNER | -- | do appreciate the conment

by Chairman Coyner that, you know, certain documents
shoul d be readily avail able.

And | think if you -- you know, think back
about what was said today, M. Galpren indicated that
their first visit, that they came to NDEP in Carson Gty,
which is where Water Pollution Control permt files are
| ocated, to look at all of those documents that were
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relevant to the issuance of the permt. That was back in
June.

Now, in Septenmber they -- they list out a
nunber of documents that, with all due respect, are
primarily related to Bureau of Corrective Action. Those
files are located in Las Vegas. So, again, there was sone
confusion on -- on whether (sic) they nean by nonitoring
reports, groundwater nonitoring reports.

Are they tal king about the discharge
monitoring reports to which we have a record that they
copied, that, by the way, contain actually the simlar
data to the groundwater monitoring reports that they're
requesting fromthe Bureau of Corrective Action? And
then, nore inportantly, is that relevant to the
i ssuance -- to the issue of whether or not they get a
conti nuance?

So, again, it's not that we're refusing to
provide it. It's that they -- they have been given
opportunity to -- to access those docunents that were
rel evant to the issuance of the permt. They got that
back in June. Three nonths |ater they make a request for
Bureau of Corrective Action docunents, which | would argue
are not relevant.

And, yes, they're entitled to see them but
the question is: Does that entitled themto a continuance
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of the appeal of a water permt? And | would say the
answer is no.

COMM SSI ON CHAI RVAN GANS:  Thank you.

M5. TANNER And -- and, your Honor, and
["m-- excuse me. | always say your Honor.

And -- and M. Chairman, NDEP is on this call
and they can certainly answer any questions about
docunents that were provided and the manner in which they
were provided if there are any specific questions that |
haven't -- that | or M. Frey haven't answered.

COMM SSI ON CHAI RVAN GANS:  Thank you.

M. Galpren, | think I cut you off a little
earlier. W're about ready -- the panel is about ready to
go into deliberation. |Is there anything el se that you
wanted to add?

MR. GALPREN. Yes. Absolutely, M. Chairmn
Thank you for the opportunity.

The -- | can't -- | can't respond to all of
these things that were said, but let's be very clear about
this. The quarterly groundwater monitoring reports are
required under the permt to the Bureau of Corrective
Actions, under the permt Section 2B2.

And there can be no doubt that those docunents
are within the control of the Bureau of Water Pollution
Control, not nerely the Bureau of Corrective Actions.
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It's true that the permt requires a copy of
themto be sent to BCA but the primary repository -- the
agency that -- the bureau that is responsible to oversee
permt conpliance, is the Bureau of Water Pollution
Cont r ol

Second, with respect to the interstitial |ayer
monitoring, contrary to what Ms. Tanner told you a few
m nutes ago, the 2005 permt and the 2010 pernmit are no
different with respect to the reporting periods. Each
requires that |eakage rates shall be reported in units of
average gallons per day, per nonth, per pond, so nonthly
reporting.

That material is -- or is -- is required to be
reported to the Bureau of Water Pollution Control. NV
Energy has just stated that they provide all the
information that they're required to, to the Bureau of
VWater Pollution Control, and | don't know how we coul d
have been any nore clear about what we were seeking than
when we asked for -- asked for this data.

The information as to the hydro --
hydrogeol ogi ¢ site characterization of the mesa, we've
al ready heard that that material -- well, at |east the
engi neering design reports -- |I'mpresum ng that they al so
provided site characterization reports -- was provi ded and
formed the basis for NDEP's approval on July 25 of -- of a
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construction permt.

So why then could we not receive that
docunentation that we asked for, hydrogeologic site
characterization of the mesa and the engi neering design
reports? There's been no claimof confidential business
information. There's been no explanation for failing to
give us those materials.

So these are materials, at least the first
three categories, that are clearly required to be provided
to NDEP on a regular basis or clearly required to be
provi ded to NDEP through the permtting process.

As to the other documents with -- that have
been identify through a document that was provided to us
by NDEP, in response to our request for information, we
need those documents in part because they have declined to
give us the -- the other relevant information, the
quarterly -- the historical quarterly groundwater
monitoring reports, including through 2009, the historica
and current interstitial layer of nonitoring reports,
and -- and so on.

And we need themal so so that we can be able
to come up with an assessnent as to the background
conditions of -- the hydrogeol ogi ¢ background conditions
agai nst which the performance of the existing ponds, which
continue under the current permt, and the perfornance of
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t he proposed new ponds can be adequately predicted.

Wthout that information, we will not be able
to make the kind of argunments that we wi sh to make at the
hearing and in briefing that nanmely the permt terms are
either sufficiently protective or insufficiently
protective of the environment.

| think | can leave it there.

COW SSI ON CHAI RVAN GANS:  Ckay. Thank you
very nuch.

Ve will now go into our deliberations, the
panel deliberations. 1'd ask -- or give the panel a
coupl e of thoughts.

Nurmber one, | think the lawis pretty specific
about good cause for our deliberation or our decision.
think there my be also -- if we decide not -- are
inclined not to do the subpoena, we could al so ask that
certain public docunents be nade avail abl e as soon as
possible or as a -- as a condition of our deliberation.

And | want to bring to the attention of the
panel, on page 7 of 8, of the motion by Sierra O ub,
Cctober 6th.  There's a sentence at the very end that
says, "In the alternative, in the event the SEC denies
requested action on Number 1, Sierra Cub requests a
one-week delay in the presentation of brief" -- "of
briefing schedul es.”
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So M. Coyner and M. Anderson, |I'd like to
make sure that you kind of keep these in the back of your
mnd, and at |east provide the panel wth your thoughts on
where we should go with this.

COW SSI ONER COYNER:  This i s Comm ssi oner
Coyner. Did we have a date certain for submttal of
briefs, RoseMarie?

M5. REYNCOLDS: Yes, we did.

COW SSI ONER COYNER:  And that was?

MS. REYNOLDS: The date for the Appellant's
opening brief was earlier this month, and the Appell ant
did file their brief, although they've requested the right
to supplement their brief based on what happens at this
hearing today.

If I -- my menmory serves me correctly, |
believe that the State and the Intervenor's brief, in
response to that opening brief, are due today, and then
the reply brief, if the Appellate chooses to file one, |
believe is due either at the end of next week or at the
beginning -- |ike Novenber 1st or 2nd.

COW SSI ONER COYNER:  Which is the week of the
currently-schedul ed appeal hearing, November 4 and 5.

M5. REYNOLDS: Right.

COW SSI ON CHAI RMAN GANS:  Correct .

COW SSI ONER COYNER: M. Chairman, could |

Capitol Reporters (775) 882-5322





O NO Ol WDN -

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNREPLOO®O®MNOOTON™AWNERO ®©

Page 100

ask NDEP a question?

COMM SSI ON CHAI RVAN GANS:  Absol utel y.

COMM SSI ONER COYNER: W th regards to the
groupi ng of the documents -- and, Bill, if you're going to
respond, |'m/looking at the five-page docunent list, the
hit list.

MR FREY: Yes, sir. | -- need to reopen it
on ny conputer.

COMM SSI ONER COYNER:  Ckay.

MR FREY: But just a second.

COMM SSI ONER COYNER:  Wel|, | can you can do
this off the top of your head.

MR, FREY: Yeah, sure.

COMM SSI ONER COYNER:  Can you tell me in group
one, which is the quarterly groundwater monitoring
reports -- | understand they're in two different sections
of NDEP -- but do they exist?

MR. FREY: | believe so.

COMM SSI ONER COYNER:  They exi st.

MR FREY: Yes.

COMM SSI ONER COYNER:  So they were submtted
by the conpany pronptly, and they -- they all exist. So
they shoul d be available, and | think a part of what |
heard they' ve already been copied -- some of them So --

MR, FREY: Some of them have been. | nean,
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they can be put in a roomto go through.

COMWM SSI ONER COYNER  Right. So --

MR TINNEY: Can | -- can | poke in? This is
Al an Tinney.

COW SSI ONER COYNER:  Sure.

MR TINNEY: | have a question,

M. Commi ssi oner .

Bill, is that okay?

MR FREY: If it's okay with the Conm ssioner
it's, fine.

COMM SSI ON CHAI RVAN GANS:  Absol utely. CGo
ri ght ahead.

MR. TINNEY: Thank you, M. Chair. This is
Al an Tinney for the record.

To answer those questions, number one, | want
to make sure that everybody understands. W' ve given
everything that we have -- that we know that we have.
They' ve never been -- we've never bl ocked them from any
docunent, as both of the attorneys have said -- have said.

Number two is at the hearing there was never
no request of any documentation, because the only thing
that was done at the hearing, M. Coyner, that asked
earlier, was -- it was a hearing, and that was the first
time that Sierra A ub had ever shown up, and there was no
request of any docunments to be brought to the hearing. So
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the only thing at the hearing was the permt and the fact
sheet at the tine.

You know, we cannot provide docunments that are
not in our building. So the only thing we can provide is
what we have. W have no other way to provide it. So
they' ve been in our building. W provided them everything
that we know that we have.

So, you know, I'mnot sure if I've answered
your question, but we can only provide what we have in the
bui | ding, and we've provided everything that we have.

COW SSI ONER COYNER:  So they -- M. Chairman,
if I mght ask M. Tinney a question.

Quarterly groundwater monitoring reports, and
they've got a long list here -- nultiple years, your
position is they have those?

MR TINNEY: M. Chairman, thank you,

M. Coyner.

Those quarterly nonitoring reports, we ran
that as out of the quarterly nmonitoring reports was part
of the ACC. They were provided that through an email from
Mster -- Ms. Shannon Harbor out of BCA. W did not --
we did not read that as the discharge monitoring reports
as part of the permt. They're tw different reports, but
they were provided those, anyway. So, yes.

COMM SSI ONER COYNER:  This is yes.
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Interstitial layer nmonitoring -- again,

M. Tinney, you don't have to answer this -- whoever knows
this.

The conpany provided all of those according to
the conditions of the first permt, the 2005, | believe it
is permt. To your know edge, they've submtted their
required interstitial |ayer monitoring reports?

MR. TINNEY: Wuld you like me to answer that
one, again, M. Commissioner? This is Al an.

COWM SSI ONER COYNER:  \Whoever has the
know edge.

MR TINNEY: Ckay. Ms. Lyna -- Ms. Lyna
Tanner actually said that correctly earlier. That was a
part of the permt that has no date tine of when those are
submtted. They' re getting those submtted as we speak
right now and will provide themas soon as we get themin
the buil di ng.

The units that M. Galpren was tal king about
was a unit on how they deliver themto us, not of when
they' re supposed to deliver it to them

It's the units of -- of -- the dinensiona
unit of what they're supposed to deliver themto us in,
not when they're supposed to give themto us. W have
fixed that in the 2010 permt to make sure that they're
part of the quarterly nmonitoring report, the DR s of the
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2010 permt.

VEMBER WOODLAND:  And this is Tom Wodworth
with NV Energy, and that is absolutely correct. W have
recently learned that this was sonething that was -- there
was just a confusion in interpretation for exactly the
reasons that were said, and this had been fixed now,
whereas -- contrary to what M. Galpren said, there is
very distinct difference between a 2005 and 2010 perm t.

The 2005 permt does not include the follow ng
sentence I'mgoing to read fromthe 2010 permt, "All
| eakage rates to be reported with quarterly report.” That
wasn't in there before and nowit is. And now that
situation has been clarified. As soon as NDEP brought
this to our attention, our people have been inmediately
working to get that information collected.

COMM SSI ONER COYNER:  So | guess -- again,
this is Comm ssioner Coyner for the record -- the reports
that woul d have been generated from 2005, with regards to
| eak nonitoring, report nmonitoring, exist or they don't
exist? They don't exist?

And |"'ma geol ogi cal engineer, and the mning
industry, | think, reports this stuff all the time. It's
not like it's some kind of foreign -- foreign thing to us.
W are very capable of |eak nonitoring and detection with
regards to cyani de heap | each.
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So -- so do or do not the interstitial |ayer
monitoring reports exist?

MR TINNEY: | -- | just make -- | want to
make sure that -- before | said it on the record, but,
yes, the information does exist. W are right now
conpiling it to make sure that we have everything, all the
dates, the entire terns -- entire terms properly
docunented, but, yes, the information does --

(Participants talking at the same tine)

COMM SSI ONER COYNER:  Back to 2005?

MR. TINNEY: Yes.

COW SSI ONER COYNER  And -- and, again,

M. Chairman, | don't want to bel abor the point, but I
think the Appellant has a point, that if -- let's just
that NV Energy was going to cone in and propose to
construct an identical cell up on top of the hill as to
what they're building down below, and if the building --
ones down bel ow, for whatever reason, are adjudged at the
hearing as inadequate, that would be relevant to ne --

COMM SSI ON CHAI RVAN GANS:  Poi nt t aken.

COMM SSI ONER COYNER:  -- and | woul d want to
know t hat --

COMM SSI ON CHAI RVAN GANS:  Yeah.

COMM SSI ONER COYNER:  -- if the plastic was
thi cker, or thinner, or whatever.
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So with regards to that, it would seemlike

that -- those -- that material -- again, it's froma
historic system The system may not have been adequate to
current standards. | don't know. So howrelevant is it

to the new permt? |'mnot sure

But | can tell you if they're comng in and
saying, "I want to build the sane one that | did down
there," and the other one didn't work -- the first one
didn't work, that would be relevant to ne.

So it's good that that information is going to
be available. | would like to think that the Appellant
could be provided that information with adequate time to
do that sort of analysis that | just did in ny head, sort
of on the fly. So | nean, okay. |'mthere.

How about this hydrologic -- okay -- those are
both kind of historic, you do a sort of conparative
analysis, all that sort of thing. It could be relevant.
But this Number 3 -- wasn't there or isn't there available
a geol ogi cal engineering report on the proposed site for
t hese ponds?

Being a geol ogi cal engineer, | would think
there woul d be one.

VEMBER WOODLAND:  This is Tom Wodworth at NV
Energy. There certainly are, and they would --

COW SSI ONER COYNER:  And was it in the
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possession of NDEP or is in the possession of NDEP?

MR GARCIA: This is Tony Garcia with NV
Ener gy.

So as required for any engineering technical
designs |like that, we have to do the hydro -- the
geot echnical study. That study has been done. |[|'d have
to confirmit, but | believe when the application was
submtted, it was referenced and the specifications and
design -- again, I'mnot sure that the actual report was
submtted, but it was probably referenced. W'd have to
follow up on that, but we can confirmthat it was done.

COW SSI ONER COYNER:  Does NDEP want to
conment? Do you have a copy that report in your
possessi on?

COW SSI ON CHAI RVAN GANS: M. Frey?

MR FREY: [1'd have to defer to Alan. Al an
Ti nney.

MR TINNEY: M. Chairman, A an Tinney,

M. Commi ssioner Coyner.

Ve woul d have to look at that. But let me
take it back just for a second on what's required to issue
a permt. The issuance of a permt is required upon an
application. Al this other information is -- all these
ot her docunents, and the documents -- and | also want to
make sure that the interstitial fluid | eakage rate of the
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2005 permt -- there was no specific date that that was
required to be turned in. So there's no conpliance
| ssues.

|"msure they have the ability todoit. I'm
sure that they can do it. I'msure they will have the
reports into us, and we'll provide themonce we have them
in our building.

The second question is the hydrogeol ogi ca
report. We'd have to | ook and see if actually that report
was in the building.

But, you know, please remenber that all these
ponds are zero discharge per no -- ponds. They're not
going to be going into the -- you know, into any of the --
any of the soil. So we'll be review ng the document of
the construction and the -- and the -- and the engi neering
desi gn docunents of the pond once submtted prior to
construction of the ponds.

COMM SSI ONER COYNER:  Well, | guess | thought
| heard NV Energy -- this is Conm ssioner Coyner again,
for the record -- that NV Energy is out there with the
scrapers building the ponds.

MR, WOODWORTH:  And -- and this is Tom
Wodworth. | think we mi sspoke earlier, because there was
on some confusion on our end. But the site that -- |'l|
let Tony Garcia state it, because the information was sent
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to NDEP. It's just a different department, apparently,
that receives it. So --

MR GARCIA: This -- this is Tony Garcia of NV
Energy. So the way that we -- the way we have handl ed and

work with NDEP, it's -- it's multiple departnments within
NDEP, where the application to renew the waste water
di scharge permt was directly in communication -- in -- in

cooperation with the Bureau of Water Pollution Control
permtting. That would be Alan Tinney's group.

As far as the design and specifications of the
new ponds, that design specification, and along with
what ever additional supporting documents, went to NDEP
Techni cal Servi ces.

The third party that we dealt with, in getting
the dam safety part of that approved, was with the NDEP
Bureau of Water Resources, which is another different
department. So where we kept hearing about we can't find
the docunent, there's three different divisions or
departnments within NDEP that we've been cooperating with
all of which have regulatory authority to either, nunber
one, grant the permt, authorize the design and
specifications, and then the final design for the dam
safety part and the authority to discharge water is a
di fferent division.

So there's -- there's docunents throughout
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NDEP. They're not all just in one department.

MR TINNEY: So we misspoke when we said we
hadn't submitted the information to NDEP. \What was neant
was that it was submtted to NDEP, but it was sent tot eh
appropriate departnment w thin NDEP.

UNI DENTI FI ED SPEAKER:  That is correct.

MR GALPREN. M. Coyner? This is Dan

Galpren. | would just like to say, if I can, that | can
qui ckly for the record in responding to M. Tinney and
also to M. Wodworth, | -- | cannot let it stand w thout

objecting to the characterization of the 2005 permt as
not requiring reporting of interstitial layer monitoring
anal ysi s.

The permt clearly says that it wll be
reported separately for each nonth, and daily flow for
each nonth shall also be reported. And it also says
| eakage rates shall be reported in units, of average
gal l ons per day, per nonth, per pond.

So | think that the Applicant was on fair
notice, not as to what particular day of any particular
quarter they need to report this information, but that
information needed to be reported on a nonthly basis
rather than sinply maintained within the offices of NV
Ener gy.

COMM SSI ON CHAI RVAN GANS: M ster --
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MR. GALPREN. That's -- that's an inportant
conpliance issue with respect to the 2005 permt.

COMM SSI ON CHAI RVAN GANS: W understand your
point, and | think that's been asked and answered.

Wiet her you accept that answer or not, | don't know, but |
do know | feel it's been answered. And | don't want to
bei ng back and revisit that any nore.

MR, GALPREN.  Ckay.

COW SSI ON CHAI RVAN GANS: M. Anderson?

COW SSI ONER ANDERSON: ~ You know, this is a
very conplex situation here. | guess if | understand the
di scussion w th Comm ssioner Coyner, there is a |ack of
information today regarding interstitial l[ayer nonitoring,
and | guess to sonme degree we need a clear roadmap here of
how t he process is to work.

| feel like I'mat a bit of a loss to nake
a -- come to a conclusion here until | fully understand
what the process for the permtting and the three
different areas of NDEP or Water Resources, and how it all
fits together.

COMM SSI ON CHAI RVAN GANS: Let me just make a
conment as part of the panel. | understand what
M. Anderson is saying, because | had to share some of
that concern or confusion.

VWiere | stand is | -- | don't have a problem
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with continuing the hearing. | am-- I'mreluctant to
pursue a subpoena power, given what |'ve heard today.

So nmy -- the direction | would probably go
with this or certainly consider, if the other panel
menmbers concur, would be a direction of, okay, let's give
sonme nore time, which would also give, in the alternate, a
little nore time with the briefing schedule, and a little
more time with the hearing.

|"mreluctantly saying this, because | hate to

drag these things out. It -- these things can just go on
and get a life of their own. |If the panel wants to
consider -- and I'mtrying to do this so we can get on
with this -- maybe a 30-day extension until early
Decenber. | want to be careful. We're all getting into

the holiday season, but I'd like to get this thing done as
soon as possi bl e.

So with that, as a suggestion, M. Coyner
M. Anderson, if you' ve got any alternatives or ideas
other than, 1'd certainly like to hear it.

COW SSI ONER COYNER:  This i s Conmmi ssi oner
Coyner.

| cane in reluctant to extend the schedul e,
because NV Energy has put at business risk, as they nove
forward. W have a February date for -- for the pond
filling that's in front of us, that I viewas a sort of a
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wat er shed date.

But I'm-- I"mstill uncertain -- | don't
have -- | don't have, although |'ve heard from NDEP, that
they' ve provided everything they have in the building,
and -- but yet | hear relative -- two offices, and three
different agencies, that mght have relevancy to this
permt or not. That's led ne to be a little less certain
of moving forward.

| guess |'d like to hear fromthe three
parties -- this would be briefly -- from Nevada Energy,
and Sierra Gub, and from NDEP, their feelings about a
conti nuance.

COMM SSI ON CHAI RVAN GANS: W'l | take themin
the sane order before, and the Appellant first.

MR, GALPREN.  Thank you, M. Chairman and
Menber s

Vel |, a 30-day extension woul d be adequate
if -- if there's not a trenendous delay in getting the
necessary data and docunents. To expedite, it probably it
woul d be good if | and ny expert could speak directly to
NDEP of ficials who would be in charge of trying to, you
know, aggregate this information and convey it to us.

As | said in the opening, | think that we need
about -- at mnimmof three weeks subsequent to actually
receiving the information to be able to, you know, fully
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digest it and utilize it in our briefing and the hearing

So 30 days -- if we're tal king about 30
wor ki ng days that could work, so long as -- so long as the
information is received within the first 10 days. Now, |
don't know how el se to answer that question. W need
sufficient time to be able to read the documents and to be
able to analyze it.

COM SSI ON CHAI RVAN GANS:  Ckay. | -- | will
say, to clarify, before we go on to NDEP, | was thinking
of 30 cal endar days, not 30 work days. So | guess |'m not
absolutely tied to that, but that's what | woul d
reconmend.

So let's go on to NDEP.

MR. FREY: Yeah, thank you, M. Chairman
yeah. You know, in the course of an hour and a half we
went fromthree weeks to six weeks.

W' re opposed to the continuance because
they'Il will be another one and another one. Because -- |
mean, we're going the supply docunents -- and | hear what
you're saying on this, and | hear what the other
Conmi ssi oners are saying, too.

But we have a list, and we'll provide those
docunments, but is there going to be another list and then
another list, and then what about these docunents? You
see, we've had them-- we've had the Sierra O ub over
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three tines, and we give themthe documents that we have
And | understand you're in a difficult position that
it's -- we said and then they say.

But we need some finality to this, and we need
to get this on so that if, in fact, we do prevail, that
the construction of these new ponds can go on, because
they are an inprovenent to the environment.

| take what Commi ssioner Coyner said. You
know, he wants to know if they |eak or not, but whether

they leak or not, I -- | have to just conclude that brand
new ones are going to be better than two- or
three-year-old ones. | mean, maybe there's something
wong with that, but I just think that way.

And so -- if you're -- and | understand your

entertaining this continuance, but | have to just plead
with you to put some kind of control on this, because we
are you at the mercy of all these hearings, no, we didn't
get the documents.

COWM SSI ON CHAI RVAN GANS:  Under st ood.

MR, FREY: Thank you

MR WOODWORTH:  And this is Tom Wodworth from
NV Energy. W -- we would, of course, obviously second
what M. Frey said. W could just point out two things.

| mean, we certainly do understand that
Appel l'ant has the right and it's certainly relevancy to
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| ook at docunents that were part of this application
process.

But we woul d just nmake two points that we nade
earlier. It should be limted to what is truly relevant
to this proceeding, and, secondly, | would still argue
that this is comng late in the process. They had the
opportunity to make these requests as early as
Cct ober 2009

They didn't decide to make this request -- and
| mght be off by a week here, and I'msure Counsel will
correct ne, but they cane in to NDEP's offices in around
June 2010, and they made requests in June. Then when the
got the abeyance of their appeal, no nmore action until
Sept enber.

| feel that they could have done this stuff
well -- well earlier, during the public comment phase, and
| feel like NDEP and particularly us are left to suffer
because they' re now going to be nmaking these requests now,
this late, and that kind of inpacts our finality.

That all said, | don't think we're going wn.
| don't knowif we're going to persuade you on that point,
but if the documents were relevant, and we had a
limtation to these continuances, NV Energy doesn't
necessarily disagree with the point that they should have
the ability to | ook at documents that are relevant to the
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application.

COMM SSI ON CHAI RVAN GANS:  Gentlemen, with
that, | want to nmake clear that all, you know, as far as
I"'mw lling to go is 30 cal endar days, period. No nore
extensions. It's the end. We've got to nove forward with
this, if we even go that far.

| woul d al so suggest that naybe the Itenms 1
and 2 -- | agree with M. Coyner. | think that as soon as
those are available or wherever they are, we -- we can --
we can see sone -- some amount of legitimacy to those, but
as far as the rest of the list goes and everything el se
going on, there's not going to be any nore lists. W're
not going to continue to delay this, for the very reasons
that NV Energy is saying and NDEP

So that's where | am M. Coyner,

M. Anderson, anything you can add or want to change is
fine with me,

COW SSI ONER COYNER M. Chairman, this is
Conmi ssi oner Coyner. | -- | believe -- and |'mjust going
to group theminto three itens, one, tw, and three, and
they're the first three items on the list of documents.
I"mreally not concerned about the rest.

It would seemto me that there's been evidence
presented that they already copied some of these, maybe
not some of the other ones, because they were in two

Capitol Reporters (775) 882-5322





O© 0 ~No o b whN PP

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNEREPROOWOWMNOOON~AWNIERERO

Page 118

| ocations, but that should be readily resolved, |ike next
week, on the quarterly groundwater rmonitoring reports.

The interstitial layer nmonitoring, there's
obvi ously sone sort of msconmunication or difficulty. It
| ooks like it's being handled, being resolved. 1'd like
to see that in sone sonebody's hands, if somebody coul d
provide me with a tinefrane, that could tell me that would
be done by the end of next week, |'d appreciate it.

The hydrol ogic site characterization report, |
believe exists. | think it told it exists. Again,
speaking as a geol ogi cal engineer, that docunment shoul d be
easily provided, unless there's a reason not to provide
it.

And that one I would even venture into the
subpoena real m because it could be a very key docunent
with regards to the site and the suitability of the site
But, again, if it exists, it's as easy as tonorrow, if the
subpoena is issued, it has to be produced. So in ny mnd
| see nmost of those three things being resolved within a
week.

Knowi ng the difficulty of getting everyone
toget her, and M. Walker went quite a -- quite a length to
get those two dates secured, I'malmost willing to go with
the assurances the -- with assurances that those three
docunments, nothing el se could be provided, with the
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original hearing date.
And | believe that they can be provided by the
end of next week.
COMM SSI ON CHAI RVAN GANS: M. Ander son?
COMM SSI ONER ANDERSON: | woul d concur,
M. Chairman. | think that all three of those can be
produced readily, quickly. And that would certainly give
the Appellant enough tine to take a look at them before
the Novenber 4th hearing. | concur w thout objection
COMM SSI ON CHAI RVAN GANS:  Ckay. Then what |
need is a notion.

COMM SSI ONER COYNER:  Well, | would give --
before | make a notion, | would give NDEP one nore shot
at: Is that arealistic expectation? And if it's not, |

need to hear that, because then |1'd entertain the idea of
a continuance.

M5. TANNER This is Lyna Tanner for the
Attorney Ceneral's Ofice. W'd defer to Ms. Cripps' and
her staff as far as whether or not dealing with 1, 2, and
3 can be provided.

And | guess | just want to make sure |
understand, on top of that, that the remaining docunents
listed as not received, we're not going to worry about for
the purposes of the appeal. |'mnot saying that they
can't get what's in our possession, but for purposes of
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the appeal, we're not -- those would not be subject to
further continuance.

COW SSI ONER COYNER:  That's ny intent,

M. Chairman. | -- | -- we can't have intermnable
fishing trips that just go on and on for nore and nore
fish.

COW SSI ON CHAI RVAN GANS: | agr ee.

M5. TANNER So | would defer to Ms. Oipps
and her staff as to whether or not 1, 2, and 3 can be
provided within the -- a week's tineframe.

COMM SSI ON CHAI RVAN GANS:  (Unintel ligible),
pl ease?

MR. TINNEY: Thank you. This is Alan Tinney
for the record. Thank you, M. Chairman

W're nore than happy to give -- we -- we
al ready gave quarterly nmonitoring reports, but we wll
give themagain, and nake sure that everybody's cc'd to
see that we've shown those al so again.

Interstitial layer nmonitoring, as soon as we
get themin the door, we'll be nore than happy to get
them So we'll -- we don't have it this right this
second, but we're nmore than happy to give them The
second we can get themin the door, they can -- we'll nake
sure and we'll cc everybody on that.

The proposed mesa pond docunentation, the
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hydrogeol ogi ¢ site characterization report, we will go
downstairs and | ook for that, and if we have it in the
building, we'll get it to you right away.

So that's -- so | want to make sure those are
your three reports, M. Chairman and Conm ssioner
Coyner -- those are the three that we have to give under
your proposed thoughts.

MS. TANNER  Engi neering design reports, as

well? Is that -- was that al so included --
COW SSI ONER COYNER: | don't know that mneans,
M. Chairman. |'mnot sure that those have been produced

yet by the company. So | can't really say.

MR. WOODWORTH:  Yeah. This is -- this is Tom
Wodward for NV Energy. |'ve confirmed this with our
people. W are -- we've been working diligently on this
interstitial monitoring information, since it was brought
to our attention, and we worked out that confusion

W are -- we seemconfident that we will be
able to nmake -- get that information to NDEP tinely, so
that they could make the commitnent to have all this
information out by the end of next week.

COW SSI ON CHAI RVAN GANS:  All right.

COMM SSI ONER COYNER:  And can we touch on the
hydrogeol ogi c site characterization report? To Nevada
Energy's know edge, is that in the hands of it sonme branch
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of NDEP?

MR WOODWORTH: W were just tal king about
that. We -- we don't know -- we don't know, but if it
isn't, we will have no problemgetting it to the --
getting it to everybody by the same tinefrane.

MR GARCIA: This is Tony Garcia, NV Energy.
So, again, talking about the different branches within --
within NDEP, | believe the document that you're seeking
may have been submitted to the Technical Services G oup,
and it may be in the Las Vegas office as opposed to the
Carson City office. So | would suggest you check there
al so.

MR, WOODWORTH:  But we'll -- we'll definitely
work with NDEP to make sure -- if -- if they -- if they
can't find it, or if they haven't submtted it yet, it
will get there.

COW SSI ONER COYNER  So, M. Chairnan, this
i's Conmi ssioner Coyner again for the record. | don't
think a subpoena is necessary for that document seeing as
how t he conpany, at |east, believes that it's in the
possessi on of NDEP.

COW SSI ON CHAI RMAN GANS:  Yes, | -- | agree
with you.

COMM SSI ONER COYNER:  So given the fact that
that those materials can be provided by the end of next
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week, which it sounds like |'ve gotten an assurance from
themthat those -- that the three can, I'mwlling to go
forward with the current appeal hearing.

COW SSI ON CHAI RVAN GANS:  (kay. So let's
make sure we clarify what we just discussed.

First of all, the documents that we've agreed
to, which are the quarterly groundwater nonitoring
reports, the interstitial |ayer nonitoring, and the
hydrogeol ogi ¢ site characteristics reports, wll be
avail abl e and presented by the end of next week.

Now, do we have any holidays to consider
during this next week period?

COMM SSI ONER COYNER:  Nevada Day.

COMM SSI ON CHAI RVAN GANS:  Nevada Day is what?
On Friday?

COMM SSI ONER COYNER:  Friday. Go to the next
Monday. But then you're bunping up agai nst the Thursday
hearing, and | know -- |'m weakening on ny continuance.

MR TINNEY: If we -- if we can -- this is
Alan Tinney, M. Chairman. Can | make a sinple -- if we
can get all these documents together, we'll -- we'll
provi de them by Thursday.

COMM SSI ON CHAI RVAN GANS:  Ckay. That -- but
that's what we're basing this notion on. They will be --
they will be available by Thursday.
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MR GALPREN. M. Chairnman, the design
reports? \What was the conclusion there? Those are
essential for us to be able to evaluate the -- the degree
to which the nesa ponds will be structurally sound and
wi |l not |eak.

COMM SSI ON CHAI RVAN GANS: M. Garcia, what
was the story on that?

MR, WOODWORTH:  This is Tom Wodward, and |'m
| ooking at ny Environnental Services Manager to make sure
| don't say this incorrectly, but we believe all that
i nformation has been provided to the NDEP's Techni cal
Services Goup -- (indistinct voice in the background) --
and the Bureau of \Water Resources.

But when we |eave this roomwe will nmake sure
that that has been the case. So if there's any confusion
on that, or people can't find it, we will get it to them

COMM SSI ON CHAI RVAN GANS: M ster
(unintelligible), we'll add that --

(Participants talking at the same tine)

COMM SSI ONER COYNER M. Chairman, this is
Conmi ssi oner Coyner, just for the record.

And am | to understand, when you say,

"engi neering designs," that would be like, well, the
pond's going to look like in profile, it's going to have
this kind of slope, it's going to have this kind of base
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underneath of it, it's going to have this thickness of
plastic, that sort of thing?

MR GALPREN. M. Coyner, yes, that's correct.

COMM SSI ONER COYNER:  Wel|, 1'm asking the
conpany.

MR GALPREN. Ch, |I'msorry.

COW SSI ONER COYNER: | think that was
M. Gal pren.

UNI DENTI FI ED SPEAKER:  That was our
understanding as well, yes.

COMM SSI ONER COYNER:  And that's what --
that's what you believe you' ve al ready provided and you
just need to |ocate.

UNI DENTI FI ED SPEAKER:  That is correct.

COMM SSI ON CHAI RVAN GANS:  So now we know what
docunments are going to be provided, and we know they're
going to go provided by Thursday.

And now the next question | have is: Can we
stay with the existing hearing date? | would prefer to do
that if at all possible. M. Coyner, M. Anderson?

COW SSI ONER ANDERSON:  Yes, M. Chairman, |
woul d suggest we stick with the current date of
Novenber 4th and 5th, 2010.

COW SSI ON CHAI RVAN GANS: M. Coyner ?

COMM SSI ONER COYNER:  As long as they're

Capitol Reporters (775) 882-5322





O© 0 ~No o b whN PP

NNOVMNNOMNNMNNNNRPRPPRPRRRRERRRER R
OB WNEREPROOWOWMNOOON~AWNIERERO

Page 126

provided by Thursday. | think there needs to be an

al l owance for the fact if we don't make that deadline,
that gives essentially, themthe weekend, and Mnday,
Tuesday, Wednesday to consider the content of those
docunents. It's a fairly short tineframe, a fairly short
fuse, but as we've heard, we've been at this since |ast
Cct ober.

COW SSI ON CHAI RVAN GANS:  That's correct.
Ckay. | need to notion.

COMM SSI ONER COYNER:  Ckay. | think I'Il take
a shot at it. This is Conm ssioner Coyner.

| would nmove that the hearing -- the schedul ed
hearing -- the hearing schedul ed be naintained for
Novenber 4th and 5th. 1s the correct dates, John Wl ker?

MR WALKER  That is correct.

COMM SSI ONER COYNER:  Ckay. Novenber 4th and
5th, with the stipulation that -- and it should come from
NDEP, so there won't be a subpoena involved here -- but
from NDEP three groups of docunents.

One, the quarterly groundwater monitoring
reports. | understand there's two types, but
essentially -- Xerox both of them You know, it's just
the tine at the Xerox nmachine. So three groups of
docunents.

The quarterly groundwater nonitoring reports,
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the interstitial layer nonitoring data, and the
hydrol ogic, and the third category woul d be hydro --
hydr ogeol ogi ¢ characterization report and engi neering
design reports.

And that's ny notion.

COW SSI ONER ANDERSON: 1" 11 second t hat
mot i on.

COW SSI ON CHAI RVAN GANS:  (kay. Before we go
on is there any -- any discussion by the panel of the
motion?

COMM SSIONER COYNER  Did | have in notion by
Thursday? |1'msorry. Kathy, can you help me? That was
my intent. |If not, that those be docunents be provided by
Thursday. And sonebody help me with the date.

MS. REBERT: Cctober 28th.

COMM SSI ONER COYNER:  Thur sday, October 28t h.

MS. REBERT: Yes.

COMM SSI ONER COYNER:  Ckay.

COMM SSI ON CHAI RVAN GANS:  Ckay.

MR. GALPREN. M. Chairman, Dan Galpren with
the Sierra Qub. Qur -- the briefs -- our reply brief, in
whi ch we woul d have to cramall this analysis, would be
due on Novenber 1st. So it would essentially give us
Friday, Saturday, and Sunday to incorporate what is likely
to be -- when you're including the design reports, and the
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hydrogeol ogi ¢ site characterization reports, all the
monitoring data, a very substantial amount of material.

COW SSI ON CHAI RVAN GANS:  From ny part -- and
| woul d have to get input fromboth M. Anderson and
M. Coyner -- |I'd be willing to go to Novenber 2nd.

MR FREY: M. Chairman, this is Bill Frey.
Gven -- oddly enough, the day fromny brief was today,
and then the dispute over the docunents and the
continuation came up. And is it possible that | could
have one-day extension to file ny -- ny brief, until
t onor r ow?

COMM SSI ON CHAI RVAN GANS:  If ny fellow
Conmi ssi oners have no problemwth it, | have no problem
withit.

COMM SSI ONER COYNER:  Wel|l, let's discuss that
point, M. Chairman. This is Conm ssioner Coyner.

Those are fairly onerous timefranes, it seens
li ke, given what we went through today. |'m not
certain -- I'Il throwthis on the table, M. Chairman, and
let's see what you have to say in terms of the briefs.

Perhaps -- maybe given the tight tinefranes
that we're trying to adhere to here with regards to the
hearing, are briefs still necessary? And |'mgoing to put
that on the table and let you shoot bullets at it.

COMM SSI ON CHAI RVAN GANS:  Let me |et
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RoseMari e Reynolds weigh in on this.

COMM SSI ONER COYNER:  The reason -- excuse ne,
M. Chairnan.

The reason we require briefs is to focus the
argument. Essentially, that's what the purpose of the
briefs are, and |'ma great proponent for briefs.

Don't -- don't get me wong, because that's exactly what
they' re designed to do is to, you know, get the extraneous
out and focus exactly what it is that we're appealing
here.

So -- but we have now created a fairly tight
timeframe box, especially with the fact that we've added
sone document requirenments and so forth. Wat -- | just
want that to be considered.

COMM SSI ON CHAI RVAN GANS:  Ckay.

MS. REYNOLDS: And you should -- this is
RoseMari e Reynol ds for the record, and you shoul d renmenber
that the reply brief that M. Galpren was referencing, is
optional. So if the Conm ssion wants to change their
order on the briefs, they are able -- you can do that, if
that's what the Conmm ssion wants to do.

COW SSI ON CHAI RVAN GANS:  Any conment s,

M. Anderson or M. Coyner?

COW SSI ONER COYNER:  Again, M. Chairnan,

this is Alan Coyner for the record.
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You know, | don't want to create a nonster. |
don't want to put people into boxes where they have to
burn 24 hour candles to make things happen, especially

with regards to the briefs. 1'msynpathetic to the
attorneys, believe it or not.

So | guess, again, if -- if it's humanly
possible, that would be a good thing. | think a lot of

this is going to be end -- end up in the hearing, anyway,
with regards to relevancy. It wll be decided upon there
regardl ess of the briefs.

So, again, I'mleaving it up to your judgment,
| guess, on -- on that point.

COMM SSI ON CHAI RVAN GANS: Let me ask the
three parties, the Appellant, NDEP, and Intervenor, what
opi nions they hold on these briefs, and we'll start with
Appel | ant.

MR. GALPREN. Well, M. Chairnan, to receive
you know, this amount of material just one week prior to
the hearing, even without -- wthout respect to the
briefs, nmeans that at |east fromny part and probably ny
expert, we will be working twenty -- around the clock

| would greatly prefer to see at |east a week
or two weeks of delay, so that the Comm ssion can have the
benefit of our nost considered judgnent and the best
deci sion could be made by the Conm ssi on.
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You know, so to receive this anount of
material on Thursday and need to crank out a brief by
Monday woul d be al nost inpossible. And so -- and so
again, | amurging that we have some reasonabl e anount of
time after receipt of -- after the deadline for the
receipt of all these materials, to be able to work that
into our presentation, both in the briefs and in the
heari ng.

These naterials are not intuitive to many
persons, including nyself, and though we have a trenendous
expert assisting, we -- we want to be sure that we fully
under stand themand their significance, so that we can
fully work that into -- into both our briefs and the
presentation.

W'd like to see the second or third week of
Novenber, at mnimum rather than holding to the current
schedul e, both with respect to the hearing and with
respect to the briefing schedul e.

COW SSI ON CHAI RVAN GANS:  Ckay. W have a
motion on the (unintelligible due to electronic beeping),
as you know, and | take your answer as because of the
shortness of tine, you would prefer not to have to do
briefs. And that's -- that's what |I'mgoing to take the
answer to ny question, and I'mgoing to go on now to NDEP

MR. FREY: You know, you -- | -- | appreciate
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what -- what's been said, and, you know, rather than waive
the brief entirely, we could -- | would be happy to just
provide sort of a road -- roadmap of what our rebuttal to
the opening brief that's been filed is, in the interest of
just giving the Conm ssion where we're headed, so -- to
make things smoother on -- on the 4th and 5th.

MS. REYNOLDS: Just for the record, this is
RoseMari e.

Bill, you're assumng that the Commi ssion has
read that opening brief, and that has not been provided to
t hem

MR FREY: Oh, | wasn't assumng it, but | was
saying that at sone point they may read that. Again --
okay --

MS. REYNOLDS: (kay. Because usually what

happens - -

MR FREY: Yeah.

M5. REYNOLDS: -- for clarification for the
ot her attorneys, as well, is once the conplete -- once al

of the briefs have been received, once then a packet will
go out the Comm ssion containing all those briefs. They
don't receive it, you know, one at a time as they are
filed. So | just want to nake sure everyone understands
t hat.

MR. FREY: Yes, thank you. So, M. Chairmn
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what | was thinking was that you would read themall at
one tine. And since one has been filed, at least, I'd
like to have -- | don't know -- something to direct where
we' re headed, but if you're not going to read theirs, then
there's no need for me to file one.

COMM SSI ON CHAI RVAN GANS: M. Wodwar d?

MR FREY: | don't know if that nade sense.

COMM SSI ON CHAI RVAN GANS:  Yes, it does.

M. Woodworth?

VEMBER WOODLAND:  Yes, thank you.

Actually, with RoseMarie's clarification
whi ch was very helpful, | think I've changed ny answer.
was originally leaning towards the fact that we would |ike
to have at |east have submtted our response brief to the
Appel l ants, just for sone parity, but if -- if what |'m
hearing is correct, and they won't see any of the briefs,
then we're certainly fine not filing any briefs.

M5. REYNOLDS: Well, and that's sonething that
is up for question right now, is whether or not you want
themnot to see briefs at all

VEMBER WOODLAND:  From our per -- from NV
Energy's perspective, if they're going to see Appellant's

brief, we would certainly like to -- | mean, we've already
drafted it. | was actually getting worried about my -- ny
27 mnutes left to fileit. But, | nean, we would like to
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send our response to that, if they're going to |ook at
one, but if they're not going to | ook at one, then I don't
need too send mne. That's kind of our view.

COW SSI ONER COYNER:  And, nr. Chairman if
| -- M. Wodward, are you done?

MEMBER WOODLAND:  |'msorry. | am yes.

COW SSI ONER COYNER: M. Chai r man,
Conmi ssi oner Coyner again for the record. I'malittle --
|"mgetting a little nervous now, because of the janm ng
all this into one tight frame around 10 days or so. And
again | think what we need to renenber, as an appeal
panel, is we essentially create a record that is useful to
the Court, because the next stop after us is court.

And so, you know, if thereis a-- if there's
an indication that we tried to make the process overly
i npacted, as far as tinme goes, and the attorneys --
RoseMarie can maybe tell me better -- does that create a
sort of a fait acconpli with regards to the quality of our
deci si on?

MS. REYNCLDS: |'mnot sure | understand.

COMM SSIONER COYNER Did | give you -- did |
give you the question correctly? I'malways a little
nervous about appeal hearings in terms of creating a good
record for the Court. That's essentially what we want to
do, if it's going to go to trial, beyond us.
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And so, you know, | hate to -- | hate the
hurry things and make things inconsiderate and rushed to
the extent that it renders the quality of the decision
that we nmake, as an appeal panel, vulnerable or weak. And
that's kind of where I"'mgetting with this, is we're
almost trying to put on square peg in a round hole.

Because to me, personally, a continuance is

fine. 1 don't have a problemwth a continuance, as far
as ny schedul e goes, but that would have to be the w sdom
of the panel, | guess, and -- after you' ve heard what

you've heard. And I'mcertainly willing to change ny
motion if, in our wisdom after hearing issues about
briefs and so forth we want to extend the time frame.

COW SSI ONER ANDERSON: M. Chairman, this is
Pete Anderson. After the three hours today and having two
days in our hearing schedule comng up, | feel fully
informed regarding the situation, and | ook forward to the
di scussions on the 4th and 5th. So I'minclined to forge
ahead without briefs at this point.

COMM SSI ON CHAI RVAN GANS:  Ckay.

M. Coyner, we have a notion on the table from
you. Did you want to nmodify the motion or shall we go
forward with the notion?

COW SSI ONER COYNER: Wl |, the motion as set,
makes certain docunent requirements that have to be
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provided timely. It could continues with the Novermber 4th
and 5th hearing schedule, and | think the nmotion woul d
have to be anended to meet M. Anderson's thought to
include a waiver of briefs.

COMM SSI ON CHAI RVAN GANS:  Ckay.

COW SSIONER COYNER  And | will so nove that.
So if M. Anderson will second that amendnent to the
mot i on.

COW SSI ONER ANDERSON:  Pete Anderson for the
record. Yes, | second that notion.

COMM SSI ON CHAI RVAN GANS:  Okay. Any further
di scussion to the panel on the notion and second?

Hearing none, all those in favor signify by,
"Aye. "

COW SSI ONER COYNER:  Aye.

COW SSI ONER ANDERSON:  Aye.

COW SSI ON CHAI RVAN GANS:  And al | those
against, signify with, "Nay."

(No response)

COMM SSI ON CHAI RVAN GANS:  Okay. The ayes

have it. It's unaninous.
(The vote was unaninously in favor of notion)

COMM SSI ON CHAI RVAN GANS: RoseMarie, is there
any other business we need to conduct on this hearing?

MS. REYNCLDS: No.
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COMM SSI ON CHAI RVAN GANS:  Ckay.

COMM SSI ONER COYNER M. Chairman, a final
question for the -- Conm ssioner Coyner. Then | assune,
RoseMarie, we will not see the brief that was filed by the
Appel | ant.

M5. REYNOLDS: That is correct.

COMWM SSI ONER COYNER:  Ckay. That's fine. |
just wanted to nake that clear.

COW SSI ON CHAI RVAN GANS:  All right.

COMM SSI ONER COYNER: W' || see everybody on
the 4th.

COMM SSI ON CHAI RVAN GANS: W'l | thank all the
tones for your patience and the respect you' ve shown
today. W'll do the same thing and have the same type of
a hearing comng up.

Thank you very nuch.

UNI DENTI FI ED SPEAKER:  Thank you.

MR MXON I'msorry. I'msorry. Thisis
Chris Mxon in Las Vegas. | understand that this
prelimnary hearing was recorded, and I'mjust curious if
a transcript will be nade of the hearing and available to
the parties?

COMM SSI ON CHAI RVAN GANS: M. Wl ker?

MR WALKER  This is John Walker. If you send
us a letter, we can |look at that. However, you may have
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to pay for that transcript. W don't have that ability to
make people pay for transcripts, but if you send ne a
letter or an email, we'll see what we can do.

| can definitely get you an electronic copy as
soon as -- as soon as you contact ne.

MR M XON: Ckay. Very good. Thank you.

COMM SSI ON CHAI RVAN GANS:  Thank you al | .
CGood- bye.

M5. TANNER  Thank you.

COMM SSI ON CHAI RVAN GANS:  Thank you.

AUTOVATED RECORDING We're sorry. Your
conference is ending now. Please hang up.

TELECONFERENCE MONI TOR:  Thank you. Thank you
for calling the AT&T Tel econference Replay System

(Recorded proceedings concl uded)
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TRANSCRI BER/ PROOFREADER S CERTI FI CATE

|, CARRI E HEVERDI NE, the undersigned, do
hereby certify that the foregoing pages, nunbers 1 through
140, inclusive, are the true, accurate and conplete
transcript prepared fromthe CD nade by electronic
recording by the Nevada Environnmental Commi ssion, Carson
Gty, Nevada on Cctober 24, 2010, and that | have verified
the accuracy of the transcript by conparing the
typewitten transcript against the verbal recording to the
best of ny ability and skills considering the quality of
the recording provided.

DATE TRANSCRI BER/ PROOFREADER
CARRI E HEWERDI NE, RDR
Nevada CCR NO. 820
California CSR No. 4579

Carrie Hewerdi ne

Capitol Reporters (775) 882-5322
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1201 N. Stewart St., Ste. 131
Carson City, Nevada 89706
(775) 882-5322
STATE OF NEVADA
NEVADA ENVI RONMVENTAL COWM SSI ON
AFFI RVATI ON
Pursuant to NRS 239B. 030

The undersigned does hereby affirmthat the
fol | owi ng document DOES NOT contain the social security
nunber of any person:

1) Nevada Environnental Conm ssion,
Prelimnary Hearing had on 10/24/10

_11/21/10
CARRI E HEVERDI NE, RDR DATE
Nevada CCR #820

Capitol Reporters (775) 882-5322
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1 thelineyet. 1 MR. MIXON: Okay.
2 COMMISSIONER COYNER: Okay. 2 (Proceedings paused briefly)
3  MR.WALKER: How's -- how'sit going in Reno, 3  MR.WALKER: Did someone just join the call?
4 Alan? 4 MR.FREY: Yes, it's Bill Frey.
5 COMMISSIONER COYNER: Youvegot NDEPonthe | 5 MR. WALKER: Hi, Bill. Everyoneisonthe
6 line, and you've got Todd (sic) Woodworth on thelineas | 6 line except Mr. Galpren.
7 well. 7  MR. FREY: Oh, okay.
8 MR.WALKER: Oh, excellent. Thank you. 8  (Proceedings paused briefly)
9 MS. REBERT: Whao'son the line? 9 MR.WALKER: Did -- isthat Mr. Galpren that
10 MR.WALKER: NDEP and NV Energy. 10 joined the call?
11 (Proceedings paused briefly) 11  MR.GALPREN: Itis. Hello.
12 MS.REYNOLDS: Hi, it's RoseMarie Reynolds 12 MR.WALKER: Oh, excellent. Mr. Galpren,
13 with the A.G.'s Office, and | have Jim Gans with me. 13 everyoneisontheline. Wereready to go here. I'm
14 MR.WALKER: Hi, RoseMarie. ThisisJohn 14 going to turn it back over to RoseMarie Reynolds.
15 Walker. 15 MS. REYNOLDS: Hi, I'll introduce mysdlf. I'm
16 MS.REYNOLDS: I'm going to put you on 16 RoseMarie Reynolds. I'm with the Attorney General's
17 speaker. 17 Office, and | am of Counsel to the State Environmental
18  Canyou hear us? 18 Commission.
19 MR.WALKER: Yes, RoseMarie. Thisis John 19  I'mgoing to go ahead and turn this hearing
20 Walker. I'm here with Pete Anderson and Kathy Rebert. |20 over to our Panel Chair, who is aso the Chairman of the
21 MS. REYNOLDS: Okay. Hasanybody elsejoined |21 SEC and that's (recording obliterated by beeping) Gans.
22 thecall yet? 22 MS. TANNER: Hi, thisis Lyna Tanner with the
23 MR.WALKER: My understanding that -- Mr. Tom |23 Nevada Attorney General's Office.
24 Woodworth, are you on the line? 24  MR.WALKER: Lyna, everyoneison theline,
25  MR. WOODWORTH: | am, yes. 25 and we're about to begin.
Page 6 Page 8
1 MR. WALKER: And Alan Coyner? 1 MS. TANNER: Thank you.
2 COMMISSIONER COYNER: I'm here. 2 COMMISSION CHAIRMAN GANS: John, I'll proceed.
3 MR.WALKER: And NDEP, are you on the line? 3 Thank you.
4 (No audible response) 4  First of dl | want to welcome everybody. My
5 UNIDENTIFIED SPEAKER: NDEP s but Bill is 5 nameisJim Gans, and I'm Chairman of the State
6 not. 6 Environmental Commission. And joining me today on this
7  MR.WALKER: So, RoseMarie, it looks like 7 panel aretwo other Members of the Commission, Mr. Alan
8 we'rewaiting for Mr. Frey. 8 Coyner and Mr. Pete Anderson.
9 MS REYNOLDS: Okay. Mr. Galpern'son the 9 Beforewe start | want to advise everybody
10 phone? 10 that we are recording today's proceedings from the Carson
11 MR.WALKER: I'm sorry. | don't know. 11 City location. John, | assume that you are taking care of
12 Apparently not. 12 that; isthat correct?
13 Did someonejust join the call? 13  MR. WALKER: That's correct.
14  MR. LIPS: Yeah, thisisElliott Lips. 14 COMMISSION CHAIRMAN GANS: Okay. Sowhat |
15 MR. WALKER: We're still waiting, Mr. Lips, 15 want to begin with is asking each of the parties to
16 for Mr. Frey and Mr. Galpren. Everyoneelseisonthe |16 introducethemselves. | want to start with the Appellant,
17 cdll. 17 and we'll follow with the State and the intervenor. And
18  MR. LIPS: Okay. 18 please, asthe -- as each of these three parties introduce
19  (Proceedings paused briefly) 19 themselves from these various locations, please let us
20 MR.WALKER: Did someone just join? 20 know who else iswith you in your office or on the phone.
21 MR.MIXON: Yes. Hi, thisis Chris Mixon from 21 Sowith that we'll start with the Appellant.
22 LasVegas on behalf of the Sierra Club. 22 MR. GALPREN: Mr. Chairman, Dan Galpren. I'm
23 MR.WALKER: Thank you. Everyoneison the 23 an attorney with the Western Environmental Law Center, and
24 call with the exception of Mr. Galpren and the State's |24 in this|'m representing the Sierra Club.
25 attorney, Mr. Frey. 25  Now, | came after, perhaps, other people had
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1 signed up, but | believe that Mr. Elliott Lipsison the 1 Intervenor. Inmy officeis our Manager of Environmental
2 linefrom Utah. Isthat correct? 2 Services, Tony Garcia.
3 MR.LIPS: Yes, itis. 3 COMMISSION CHAIRMAN GANS: And, Mr. Coyner,
4  MR. GALPREN: And heisour expert 4 you're up there too, correct?
5 hydrogeologist in this matter. And hismemorandumsforma | 5 COMMISSIONER COYNER: | am, and I'm in my
6 couple of the exhibitsin this case. 6 office by myself.
7 Andthen | believe that we also may be joined 7  COMMISSION CHAIRMAN GANS: Okay. Arethere
8 from LasVegasby ChrisMixon. Chris, areyou there? | 8 any questions by any of the parties now of who's on the
9 MR.MIXON: Yes, | am. 9 phone and who will be listening and talking today?
10 MR. GALPREN: Okay. And Chrisisour local 10 MR.FREY: Mr. Chairman, thisisBill Frey.
11 Nevada Counsel, and heisassisting uson thismatter. |11 Could | request that everyone introduce themselves before
12 I'mnot sureif Megan Andersonis on. 12 we -- aswe go along, aswe talk? I'm unfamiliar with
13 (No audible response) 13 some of the voices.
14 MR. GALPREN: Okay. So| believe that those 14 COMMISSION CHAIRMAN GANS: sounds like agood
15 aretheonly other people that are on. With mein my 15 idea. We arerecording also.
16 officeisnobody else. 16 MR.FREY: Oh, great.
17 COMMISSION CHAIRMAN GANS: AndwithMr. Mixon, |17  COMMISSION CHAIRMAN GANS: Okay. Let me--
18 Mr. Matson (phonetic), is anybody in those offices? 18 let me proceed.
19  MR. MIXON: Hi, thisis Chris Mixon from the 19  Today I'll be acting as the Appeals Panel
20 Wolf, Rifkin, Shapiro, Shulman and Rabkin law firmin Las |20 Chair for this Preliminary Hearing, and it's regarding the
21 Vegasfor the Sierra Club, and | am by myself in my 21 Appea of the Water Pollution Control Permit Number
22 office. 22 NEV91022. The Natice for this Preliminary Hearing was
23 MR.LIPS: ThisisElliott Lips with Great 23 issued by the State Environmental Commission on
24 Basin Earth Science in Salt Lake City, Utah, and nobody is |24 October 8th, 2010.
25 in my office with me. 25  Asway of background to this hearing, the
Page 10 Page 12
1 COMMISSION CHAIRMAN GANS: okay. Mr. Gapren, | 1 Water Pollution Discharge Permit in question was issued on
2 that should cover the Appellant. Let'sgo on to the 2 June 24th, 2010 by the Nevada Division of Environmental
3 State. 3 Protection to NV Energy for the Reid Gardner Power Station
4  MR.FREY: Good afternoon. ThisisBill Frey, 4 in southern Nevada.
5 and I'min my office by myself. And asoonthephoneis | 5  The permit authorizes discharge of process and
6 LynaTanner from the A.G.'s Office. 6 non-processed water to evaporation ponds located at the
7 And there are several people attending from 7 Reid Gardner Station. The permit was subject --
8 the NDEP offices, and I'll let -- it might be easiest if 8 subsequently appealed by the Sierra Club through its
9 Acting Administrator Cripps introduces everyone fromthat | 9 Counsel, the Western Environmental Law Center. The
10 office. 10 hearing currently scheduled for November -- the hearing is
11 MS. CRIPPS: Thanks, Bill. Thisis Colleen 11 currently scheduled for November 4th and 5th in Reno,
12 Cripps. I'mthe Acting Administrator for NDEP, and with |12 Nevada.
13 mein my officeis Mike Elges, Chief of the Bureau of Air |13 On October 7th the Sierra Club filed a motion
14 Pollution Control, Alan Tinney from Water Pollution 14 with the Commission which will be addressed today in
15 Control, Shannon Harbor and Gerald Gardner from Water |15 today's Preliminary Hearing.
16 Pollution Control. 16  The Sierra Club's motion seeks the
17  COMMISSION CHAIRMAN GANS: Okay. Doesthat |17 following -- there are threeitems.
18 cover the State? John, I'm assuming that you're -- you're |18  One, issuance of subpoenas to compel
19 in an office by yourself or is Kathy with you? 19 production of documents;
20 MR.WALKER: Kathy and | are here along with 20  Two, vacatur and continuance of the November
21 Commissioner Anderson. 21 hearing;
22 COMMISSION CHAIRMAN GANS: Okay. Andthen |22 And, Three, a preliminary injunction to
23 well go on to the Intervenor, Nevada Energy. 23 suspend the effectiveness of the permit and halt
24  MR. WOODWORTH: Hi. Yes, thisis Tom 24 construction of the new waste water ponds.
25 Woodworth, in-house Counsel with NV Energy, the 25  Accordingly, in order to focus today's
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1 proceedings, we will confine -- and | want to 1 will then move to deliberations -- "we," meaning the

2 re-emphasize -- we will confine oral arguments to the 2 pane -- on that issue only.

3 following specific issues: 3 If possible, | would like to cometo decisions

4 Number one, whether to issue the requested 4 on each of these three itemstoday. | certainly don't see

5 subpoenas pursuant to the Nevada Administrative Code | 5 us continuing this for another 30 days while we

6 445B.9 -- .892. Excuse me. 6 deliberate. We'd liketo do it today.

7 Number two, whether the November hearing -- if 7 After the panel decidesthe preliminary

8 you'll recall -- should be continued pursuant to Nevada | 8 injunction issue, we will hear arguments regarding the

9 Administrative Code 445B.894, paren 1, end of paren. 9 remaining two issues concerning subpoena and request for
10  And, three, whether to issue a preliminary 10 continuance. After hearing from the respective parties on
11 injunction as requested. 11 thoseissues, we'll then move to deliberations, and by the
12 The Commission's October 8th Notice also 12 panel on those two issues.
13 offered the opportunity to State and Intervenor to file 13 Havel left anything out? Does anybody have
14 written opposition to the Sierra Club's motions. Both the |14 any questions of how | would like to proceed today?
15 Nevada Division of Environmental Protection and NV Energy |15  Okay. If not, we will start with Mr. Galpren,
16 have filed such opposition with the Commission. In 16 and welll start on the issue of the injunction.
17 addition, afinal response to these oppositionswasaso |17  Mr. Galpren, are you can proceed.
18 filed with the Commission by the SierraClub at theclose |18 MR. GALPREN: Okay. Thank you, Mr. Chairman.
19 of business on October 19th. 19  Asweindicated in our maotion and response,
20 Which -- John, | want to make sure that -- | 20 we -- actually, there are two partsto this part of the
21 know you called me. I'm assuming you called the other two |21 motion.
22 panel members, and we all have that final answer fromthe |22 Thefirst is that we sought suspension of the
23 Appellant. 23 effectiveness of the permit, and, secondly, we have sought
24  MR.WALKER: That is my understanding. 24 an injunction against construction activities that appear
25 COMMISSION CHAIRMAN GANS: Okay. And, Pete, |25 to be underway on the mesato construct the new waste

Page 14 Page 16

1 do you have yours? 1 water ponds. Those aim to deprive NV Energy of the

2 COMMISSIONER ANDERSON: Yes, | do, 2 ability to essentially nullify the -- much of the

3 Mr. Chairman. 3 importance of this hearing and your decision today.

4  COMMISSION CHAIRMAN GANS: And, Alan,doyou | 4  The concern and the threat to public health

5 haveyours? 5 that we seeisthat if these ponds are constructed, and

6 COMMISSIONER COYNER: | do, sir. 6 filled, and begin to be utilized during the pendency of

7 COMMISSION CHAIRMAN GANS: Thank youvery | 7 thisappeal, and they are designed and constructed

8 much. 8 similarly to the existing waste water ponds, which are

9  With this background, and noting that each 9 leaking to groundwater, and threatening groundwater,
10 panel member has reviewed the motion from the Appellant |10 and -- the Muddy River downstream, then you will -- then
11 and opposing arguments from the State and Intervenor, we |11 we will essentially repeat the same problem.
12 would like to proceed by hearing any oral argumentsas |12  We grant that, all things equal, it's better
13 warranted from the Appellant, followed by the Counsel from |13 to have the pond -- to have these waste water ponds on the
14 NDEP and ending with the Counsel of Nevada Energy. |14 mesathanin the flood plain of the Muddy River, but the
15  Wewould also request that any oral arguments 15 question is not whether their placement in that location
16 presented be strictly confined to these three points of 16 is better than the existing -- than the existing location
17 contention raised in the Appellant's motion. And | 17 of the exists ponds. The question is whether the permit
18 will -- I will set pretty firm on that as we go through 18 attaches sufficient conditions and whether the
19 the arguments. | don't want us getting off track, off 19 Department's evaluation of the application sufficiently
20 course. I'm going to try to keep this focused. 20 ensures that the environment will be protected.
21 After the panel decidesto the -- what we 21 Oncethat waste water isthere, there's no
22 would liketo dofirst is hear the arguments from the 22 going back. If it -- as has occurred on the -- on the --
23 parties on the preliminary injunction issues. So wewant |23 inthe pondsin the flood plain. If that waste water
24 to take Number 3 first. 24 leaches through the liners and into the environment, its
25  After hearing from the respective parties, we 25 appearance in groundwater and then eventually in lower
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1 reaches of the Muddy River, isinexorable. It's not 1 They've been on notice since we filed our
2 immediate, but it'sinexorable. And so whileit's better 2 Notice of Appeal in late July that we are challenging this
3 to be placed up there, it would be even more -- it would | 3 permit, in part because of the threat posed by expanded
4 be--itisrequired under the law that the ponds be 4 waste water ponds that that maybe inadequately designed,
5 constructed in such away that they are truly zero 5 and so that would be our aternative formulation of our
6 discharge. 6 request.
7 And so thetimeto act is how, even though the 7  COMMISSION CHAIRMAN GANS: Mr. Coyner,
8 threat to groundwater as drinking water supply -- 8 Mr. Anderson, do you have any questions or comments for
9 potential drinking water supply or the Muddy River, may | 9 Mr. Gapren?
10 not materialize for months, perhaps, after the wastewater |10 COMMISSIONER COYNER: Not at thistime. This
11 isactually putin place. Sothereisneed forimmediate |11 isAlan.
12 action, asisrequired under the relevant statute, to 12 COMMISSIONER ANDERSON: Thisis Pete Anderson,
13 avoid asubstantial threat to public health, and that is 13 not at thistime.
14 why we are turning to you seeking theinjunction against |14 COMMISSION CHAIRMAN GANS: Okay. | want to
15 the construction, at least until you have decided if this |15 make sure now, Mr. Galpren, that Mr. Mixon is -- really,
16 caseasawhole. 16 you'retaking care of this. You are going to be the lead
17  COMMISSION CHAIRMAN GANS: Okay. 17 Counsel, and we're going to hear from you today from the
18  MR. GALPREN: I think I can rest there. 18 Appelant. Isthat correct?
19 COMMISSION CHAIRMAN GANS: Thethingsthat| |19 ~MR. GALPREN: That's correct.
20 would like you to addressis my concern on whether or not (20 COMMISSION CHAIRMAN GANS: Okay. | just want
21 the Commission has the authority to do what you're asking |21 to make sure we're done. So are you -- are you -- have
22 ittodo. 22 you completed your arguments on Item Number 3, taking it
23 MR. GALPREN: | -- yes, the Commission has the 23 firgt?
24 authority under the law, if it findsthat thereisa 24  MR. GALPREN: | have. Thank you.
25 threat that requires -- to public health or safety that 25 COMMISSION CHAIRMAN GANS: Then wewill goon
Page 18 Page 20
1 requiresimmediate action. And not that the actionis 1 from thereto the State, and | think that's Mr. Frey, if |
2 required to stop an immediate threat to public health, but | 2 remember correctly.
3 immediate action is required to stop athreat that will 3 MR.FREY: Yes. Thank you, Mr. Chairman.
4 materializeto public health. And so, yes, | think that 4 What | heard from Mr. Galpren’'s argument was
5 you have -- you have the authority. 5 probably the best argument as to why the hearing should
6 Now, you arerequired, | think, to give proper 6 not be delayed and should move forward on November 4th and
7 notice and procedure to NV Energy to be ableto -- for 7 5th.
8 them to be able to demonstrate that they -- that thereis | 8  There'sa-- alegal presumption that the
9 nothreat. Basic procedural safeguards need to beplayed | 9 permitisvalid, and I've got to disagree with Mr. Galpren
10 out. 10 that it'snot NV Energy's burden to show that these ponds
11 But unlessyou exercise this authority, then 11 arenot athreat. They have avalid permit, and to get an
12 what may well happen is that, assuming you take any 12 injunction, it's actually the Sierra Club's burden to show
13 considerable time to decide this case, that will be afait |13 that there's an immediate threat, not along-term or
14 accompli. They will perhapsrush to construct, andto |14 hypothetical threat in the future, but an immediate threat
15 fill, and then it will be very difficult -- much more 15 that they'll be harmed. And I think if we move forward,
16 difficult to resolve aproblem in place than to demand a |16 we'll be -- ther€'ll be time to address that, the -- the
17 temporary suspension of their activities. 17 permit asit's written -- asit's scheduled now.
18 | should aso say that, in the aternative, as 18  Additionally, you know, there'sa -- there'sa
19 weindicated in our response to the opposition to the 19 risk that NV Energy undertakes, and -- and that's up to
20 motion, if you decide against the injunction, we at least |20 them. That's a business decision as to the speed with
21 request that the Commission not entertain any arguments |21 which they move forward, but they have avalid permit, and
22 from NV Energy that their expenditure of money so farin |22 they're entitled to take that risk.
23 the construction of these permitsis any reason to 23 The permit -- the new permits are an
24 continue with the project, in other words, any reason for |24 improvement to the existing permit and that's why DEP is
25 you to grant -- to approve the permit. 25 opposed to either staying the permit or any injunctive
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1 relief. The permit requires that double-lined ponds be 1 properly, and then they give us the authority to discharge
2 used, and it requires that they be relocated from the 2 itinto the pond.
3 flood plain of the Muddy River up onto the mesa. 3 MR.FREY: Yeah, you know -- thisis Bill
4 | think Mr. Galpren made an -- an admission 4 Frey, and | should have made that -- that point, and maybe
5 against interest or -- or joins us, in that what he said 5 thisgoesto Commissioner Coyner's question, isthat it is
6 at the beginning of his argument, that there's no doubt 6 atwo-part per -- it's -- to the extent that -- or |
7 that thisisan improved location. And one of the--the | 7 should not say two-part, but it's a phased approach where
8 reasonsthat NV Energy and the State wants them to move | 8 NV Energy has to come back with design plans for approval.
9 forward isthey want to give -- relocatethepondsassoon | 9  COMMISSION CHAIRMAN GANS: soin your opinion,
10 aspossiblein advance of any sort of high water come next |10 Mr. Frey -- thisis Jim Gans -- isNV Energy taking a
11 spring. 11 risk? You mentioned this -- thisrisk that they're
12  And| think that -- that, to the extent 12 entitled to take therisk, but thereisarisk involved is
13 there'saconcern, having ahearing, and | know I'm mixing |13 what you're saying. Thisisnot aclear goal signal at
14 these two, but moving forward, having the hearing intwo |14 this point?
15 weeks should be certainly sufficient timeto resolvethese |15 MR. FREY: Right. Thisisarisk, because on
16 issues, without the need to -- to stay the permit or to 16 the hearing on the 4th and 5th, you know, the Commission
17 stop the construction. 17 isfreeto modify the permit. So -- so that's the risk
18  Thank you. 18 I'm talking aboui.
19 COMMISSION CHAIRMAN GANS: Mr. Coyner, |19 COMMISSION CHAIRMAN GANS: Okay. Any other
20 Mr. Anderson, any questions or comments of Mr. Frey? (20 comments from the panel ?
21 COMMISSIONER COYNER: ThisisAlan. | havea |21 COMMISSIONER ANDERSON: Pete Anderson.
22 question for Bill. Does the permit allow for both 22 Nothing here, Mr. Chairman.
23 construction and filling? In other words, the wastewater (23 COMMISSION CHAIRMAN GANS: 1 think now we can
24 actually being put in the pond? Isit acomplete permit |24 let Nevada Energy proceed. Tom Woodward, please.
25 tothat point or isit just construction only or not? 25  MR. WOODWORTH: Thank you. Thisis Tom
Page 22 Page 24
1 MR. FREY: No, it's both it's construction and 1 Woodworth. I'm representing NV Energy.
2 use. 2 | --therearealot of -- first of all |
3 COMMISSIONER COYNER: Okay. 3 would probably second the great mgjority of what Counsel
4 MR.FREY:Andit'sa--just so you know, 4 Frey said for NDEP. We certainly agree with those points.
5 it'safive-year permit. 5 | am--1 am very tempted to respond to many
6 MR.WOODWORTH: If I --if | may just ona 6 of the allegations that were made by Sierra Club's
7 factual point -- thisis Tom Woodworth with NV Energy, and | 7 Counsel, but I'm -- I'm going to take the -- the
8 I'm being told by our permit person, here, Tony, that 8 instructions of Commissioner Gans seriously. 1'm going to
9 technicaly, you know, we obviously can't build the ponds | 9 kind of let some of those thingsgo. So I'll just kind of
10 until we get the final designs approved by the regulator. |10 stick to what | think isthe procedural issue that's been
11 MR. GARCIA: Which has been done. 11 asked of us here.
12 MR. WOODWORTH: Which hasbeendone. Okay. |12  And| guessit just comes down to saying that
13 MR. GARCIA: That point also is the once the 13 when the original motion was made, there was not really --
14 con -- 14 they requested the preliminary injunction did not really
15 COMMISSION CHAIRMAN GANS: Please identify |15 citeto any regulatory authority for it, much less why the
16 yourselveswhen you speak. 16 Commission would have such authority and what would the
17 MR. WOODWORTH: I'm sorry. ThisisTony -- 17 standard be for granting it.
18 Tom Woodworth with NDEP -- with -- Tom Woodworth with NV |18 | had to take my best guess, and | -- |
19 Energy. 19 obviously do not want to debate whether the Commission has
20 MR. GARCIA: Tony Garciawith NV Energy. 20 authority to issue a preliminary injunction, though I'll
21 Sotheway the permit is, isit authorizes us 21 say that that's an open question.
22 to construct the ponds, as well as discharge into the 22 Butif that authority were to exist, | think
23 ponds, but under the final design and as-builts, we have |23 it would come through NRS 233B.140, and it's clear -- and
24 to get approval from -- | believeit's the Division of 24 it'sclear -- asoutlined in our response, and it's --
25 Water Resources, confirming that the pond was constructed |25 it's very clear from astrict reading -- from asimple
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1 reading of the statute that what -- such arequest would | 1 comments. Thank you.
2 haveto have been made at the time they made their appeal | 2 COMMISSION CHAIRMAN GANS: Thank you.
3 request. That obviously did not happen, and | pointed 3 Mr. Anderson or Mr. Coyner, do you have
4 that out in our response. 4 guestions of Tom?
5  Sosince then we've gotten areply from the 5 COMMISSIONER COYNER: | do. Thisis Coyner.
6 Sierra Club saying that really what they meant wasjusta | 6  Mr. Woodworth, whereis the project currently?
7 temporary suspension. And | would arguethat whenyou | 7 Could you describeit for us? Isit the -- arethe
8 look at the temporary suspension provisions| -- it'shard | 8 scrapersout there running today? Isthere -- you know,
9 for meto understand how continued operation of our waste | 9 where are you in the contracting process with
10 water -- of -- continued operation pursuant to our 10 construction, just sort of aquick summary on that?
11 approved permit would, right now, haveaproven public |11 MR. GALPREN: Understood. Let me
12 health or safety risk that requires emergency action. 12 defer that -- let me point that question to our
13 NDEP has, in fact, already concluded it does 13 Environmental Manager, who's in the room and has a better
14 not. So | guess from aprocedural standpoint what 14 understand than | do on that.
15 Mr. Galprenisasking for you to overlook your agency's |15 MR. GARCIA: Thisis Tony Garcia, NV Energy.
16 expert advice on that position and ask you to overrule |16  So upon the issuance of the permit, on the
17 them. 17 25th of July -- | believe that's the date -- we then were
18 | think that's inappropriate, and | think it's 18 authorized to begin construction of the newly -- the new
19 fairly clear that they are attempting to utilize the 19 ponds up onthe mesa. We have, to date, already completed
20 temporary suspension provisions for an emergency event to |20 the construction of the tortoise fencing around those
21 kind of circumvent the fatal flaw they havein requesting |21 ponds. We have aready began the excavation aswell as
22 apreliminary injunction. 22 borrow material for that area. We are -- for lack of
23 | believeit's somewhat of aprocedurally 23 better word, we are well into the construction of those
24 confused request. Even if you look past that, that there |24 evaporation ponds.
25 isno, | think, relief they're entitled to under the 25  Asit stands right now our first pond should
Page 26 Page 28
1 regulation, then you look to the merits of whether a 1 be completely constructed and in operation by February of
2 preliminary injunction is appropriate. | think they 2 2011, and the second one, as approved, is supposed to be
3 clearly fail the well established caselaw in 3 constructed and ready for operations -- | believeit's
4 identifying -- in suggesting there is some sort of 4 May -- I'm sorry -- April of 2011.
5 irreparable harm. 5  So given that we have the construction
6  Weknow thereis contaminated groundwater 6 requirements, aswell as the submittal of the as-builtsto
7 on-site. We have been working with NDEP for severd years | 7 the state agency from final approval and approval to
8 in the active characterization of those impactsthat are 8 discharge, if | had to take a guess, we're probably 35 to
9 associated with historic operations at the facility. And 9 40 percent in to the construction.
10 thereisjust smply not any irreparable harm or emergency |10 COMMISSIONER COYNER: Thank you. Thisis
11 risk at this point. 11 Alan.
12 Sol guess| canleaveit at that. And | want 12 Anddid | understand correctly, then, Tony,
13 to respond to the risk we havein proceeding. | think -- |13 that there wouldn't be fluid placed in the ponds, at least
14 | guess| do agree with Bill when he says -- we obviously |14 on your timeline, until February of 2011?
15 understand that if the Commission wereto overruleour |15  MR. GARCIA: That's the plan today, yes.
16 approved permit, we will have to cease actions pursuant to |16 ~COMMISSIONER COYNER: All right. Thank you
17 our approved permit, and we'll have to appeal that or 17 very much.
18 whatever next steps we would take. 18  COMMISSION CHAIRMAN GANS: Mr. Anderson?
19  But | think we are fully within our right, and 19 COMMISSIONER ANDERSON: One quick question for
20 it should be expected that once we have an approved 20 Mr. Garcia. Asyou're constructing, thereisan
21 permit, that we are going to continue with our projects. |21 inspection process, | assume, that's in place and going
22 We havetimelines. We have contractors, and to wait until |22 on?
23 Mr. Gaprenisfinished with all of his appeals, we 23 MR. GARCIA: Asrequired, under the approval
24 believe, isjust unreasonable. 24 of the preliminary design specifications from the State,
25  And that -- that concludes my rambling 25 Engineer -- | should say technical service with the state,
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1 the -- I'm not specifically sure of any inspections, but 1 quickly to Ms. Reynolds comments?
2 whatever regquirements were outlined in the approval 2 COMMISSION CHAIRMAN GANS: sure. Go ahead.
3 process are being followed. 3 MR.WOODWORTH: Okay. | just wanted to say
4 COMMISSION CHAIRMAN GANS: Thank youvery | 4 that| -- 1 -- | totally agree, and perhaps | was being a
5 much. 5 little too politein my response. | did not want to -- |
6 | have aquestion also, but I'm not going to 6 did not want to turn this proceeding into an argument on
7 addressit to Mr. Woodward. I'm going to addressitto | 7 the Commission's authority.
8 the Commission Counsel RoseMarie Reynolds. I'dlikethe | 8  So how | tried to phrase it was to the extent
9 have her weigh in and give me some advice or givethe | 9 they had such authority, that was the best answer | could
10 panel some advice on what her take is on the authority |10 come up with was 233B.140, but for what it's worth and for
11 that we have on behalf of the Commission. 11 therecord, | certainly agree, and perhaps | should have
12 MS.REYNOLDS: Thank you. ThisisRoseMarie 12 said that more clearly in my response.
13 Reynoldsfor the record. 13  MR. GALPREN: Thisis Dan Galpren. Can |
14 | have am not heard any arguments or any cite 14 respond, aswell?
15 to any authority for the Commission toissueapreliminary |15 COMMISSION CHAIRMAN GANS: Absolutely.
16 injunction. | haveto state that | disagree with Nevada |16 Proceed.
17 Energy when it cites to 233B.140 of the Nevada Revised |17 MR. GALPREN: First of al, | agree with your
18 Statute as a possible grounds for issuing apreliminary |18 Counsel that 233B.140 isinapposite. That only alows
19 injunction. Just so the panel knows and isfamiliar with |19 for -- that allows for petition for judicial review to
20 that particular statute, that is addressed to the 20 contest afinal decision in a contested case. That
21 procedure that is to be followed once this Commission |21 decision has not yet been made by you.
22 makesitsdecision in this case and the matter wouldbe |22 But | do believe that under NRS 233B.127 the
23 appeaded to District Court. 23 Commission is able to suspend -- and the term is "any
24  Atthetimethat that appeal isfiled with 24 license," but license's otherwise -- is defined el sewhere
25 District Court, amotion for astay would also be needto |25 toinclude permits. You are permitted to suspend a permit
Page 30 Page 32
1 befiled. Soit'saddressing a District Court procedure, 1 solong asthe standard is met, and that isthat the
2 not aprocedure before this commission. 2 agency findsthat public health -- I'm quoting -- "the
3 The Commission has very specific enumerated 3 agency findsthat public hedlth, safety, or welfare
4 duties, and those duties and its authority isfound in 4 imperatively require emergency action and incorporates the
5 Nevada Revised Chapter 445A, specificaly NRS445A.425, | 5 findingsto" -- "to that effect in its order.”
6 subsection 4 states, "The Commission may hold hearings, | 6  And previousto that, as| indicated before,
7 issue notices of hearings, issue subpoenas requiring the | 7 you're required to give the Applicant due process to
8 attendance of witnesses and the production of evidence, | 8 discussthe facts of the matter. So| think that you --
9 administer oaths and take testimony asit considers 9 do you have the authority. It probably hasrarely, if
10 necessary to carry out the provisions of this section and |10 ever, been exercised by the Commission, but it'stherein
11 for the purpose of reviewing standards of water quality." |11 the Administrative Procedures Act, which also appliesto
12 Inaddition, NRS 445A.605 on appeals states 12 the Commission.
13 that "The Commission shall affirm, modify, or reverseany |13 Now, in terms of sufficient evidence to ground
14 direction or" -- excuse me -- "The Commission shall 14 adecision, that would require us to have -- to get into
15 affirm, modify, or reverse any action of the director 15 an evidentiary discussion about the actual performance of
16 whichisappealedtoit.” 16 the existing prongs and whether that foretells similar
17 It'smy opinion that the Commission does not 17 problems with the pondsin the mesa.
18 have any authority under the statutesto issue preliminary |18  Much of that evidence has, as we will be
19 injunctions. 19 discussing soon, been withhold from the Sierra Club,
20 COMMISSION CHAIRMAN GANS: Any questionsor |20 despite our repeated requests for it. It was very
21 comments from the panel, Mr. Anderson or Mr. Coyner? |21 interesting for meto hear Mr. Garcia note that the
22 COMMISSIONER ANDERSON: No. That helpsalot |22 authorization for construction had been provided to NV
23 to clarify theissue. Thank you. 23 Energy by NDEP after NV Energy had submitted the required
24 MR. WOODWORTH: And could -- thisis Mister -- |24 design documents. We have been seeking those design
25 thisis Tom Woodworth from NV Energy. Can| respond |25 documents from NDEP for months now.
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1 We, in addition, however, have provided to the 1 Mr. Anderson, Mr. Coyner, if there's something
2 Commission the same visual and photographic evidence of | 2 more you have questions of any of these three gentleman,
3 substantial contamination from the existing pondsonthe | 3 please be my guest, but | do want to get into the -- the
4 mesa, which we have presumed are going to be of 4 deliberation.
5 essentially the same design as the ponds -- I'm sorry -- 5 Beforewedo, | dowant to give RoseMarie
6 the ponds on the flood plain of the Muddy River, whichwe | 6 another opportunity to address Mr. Galpren, because they
7 have had to assume would be of similar design astheponds | 7 arelooking at these NRS's. RoseMarie?
8 inthe mesa 8 MS. REYNOLDS: | am not certain -- thisis
9  And we provided to -- we provided to you the 9 RoseMarie Reynolds for the record.
10 memorandum that Mr. Lips provided to me of his 10 | amnot certain that NRS 237B.127 appliesto
11 observations of likely leaching from those ponds. If you |11 this Commission. Typically 237B.127 is used in the
12 alow, then, | would liketo ask Mr. Lipsto describewhat |12 context of license proceedings, for example, for a doctor
13 the existing evidence, that has been provided to usin the |13 who's going out and is harming the public. And the
14 few documents that have been provided to us, asto 14 problem isthat those agencies that hand out licenses and
15 groundwater monitoring say about the existing design of |15 that would be operating under this specific Chapter
16 the ponds, and also what he observed looking downat |16 237B.127, within their statutes | believe that there are
17 existing ponds E and the -- and the apparent leachate 17 statutes that address that agency's ability to issue a
18 below them, because it goes to the question of whether |18 preliminary injunction. We don't have that equivalent in
19 imperative emergency action is required. 19 445A. 445A.145, subsection 4 says nothing about being
20 MS. TANNER: ThisisLynaTanner with NDEP. | |20 ableto issue preliminary injunctions.
21 would interpose an -- an objection to that, if | may, 21 Sol'mjust not sure that under 127 that that
22 Mr. Commissioner. 22 overcomeswhat'sin 445A.425(4). Thank you.
23 COMMISSION CHAIRMAN GANS: Yes. | agree. |23 COMMISSION CHAIRMAN GANS: Okay. Thisisthe
24 | -- Mr. Galpren, | do not want to get involved out too |24 time that we are going to deliberate.
25 farinthis. | mean, we're getting into the hearing part 25  Mr. Anderson, Mr. Coyner, do you have any
Page 34 Page 36
1 of itnow. We'rejust trying to address the injunction. 1 comments, any discussions that you would like to share?
2 | understand where you're going with the irreparable 2 COMMISSIONER COYNER: Thisis Alan Coyner for
3 emergency action. 3 therecord.
4 | certainly am having atough time getting my 4 I'm--I'm of the opinion that we don't have
5 hands around the fact that you don't want to Reid Gardner | 5 the ability to go into a preliminary injunction on the
6 todo -- to do any construction because of potential 6 permit, itself.
7 leakage, and yet it seemsto me, fromwhat | heard from | 7 | have aquestion for RoseMarie, though.
8 al parties, isthat this action isto address exactly 8 RoseMarie?
9 what you're afraid is happening or will happeninthose | 9 MS. REYNOLDS: Uh-huh.
10 existing ponds. 10 COMMISSIONER COY NER: Doesthe Appellant have
11 It soundsto melike we really need to go 11 the ability -- are there means of relief for the
12 forward and get this going right away. | -- | personally, |12 Appellant? In other words, can they go to court, to a
13 sofar, don't see the emergency nature -- theimmediate |13 judge, and get an injunction if they believe there's
14 emergency, right now, of what's going on out there. 14 imminent harm?
15 You've not swayed me or given me enough information |15 MS. REYNOLDS: I'm hesitant to answer that
16 that -- I'm not afraid to afraid to work on power of 16 question because | don't believe that that is within my --
17 injunction if we haveto. 1I'm concerned that we don't 17  COMMISSIONER COYNER: Okay.
18 haveit, and I'm -- and I'm also concerned even if wedo |18 MS. REYNOLDS: -- authority.
19 have it that we don't meet the requirement of this 19 COMMISSIONER COY NER: So they may or may not
20 emergency action that you spoke of earlier. 20 have other legal remedies?
21 Sol'mjust sharing with you my concern, my -- 21 MS. REYNOLDS: They may or may not have other
22 my confusion, my hesitancy here, and | think we'reat a |22 legal remedies. What those specific remedies are, | don't
23 point now where I'd like to go into the deliberationsof |23 believe | can say.
24 thewhole panel. | think | have heard what | need to 24  COMMISSIONER COYNER: Okay. My second
25 hear. 25 thought, Mr. Chairman, isthat any threat to the
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1 environment or to the public doesn't occur until thefirst | 1 Mister -- Commissioner Coyner is asking for, may already
2 drop of waste water hitsthe pond. And up until thattime | 2 bein-- inthe permit.
3 NevadaEnergy is essentially proceeding onthebasisthat | 3~ COMMISSION CHAIRMAN GANS: Thisis Jim Gans.
4 their design and construction will be found satisfactory | 4  Mr. Frey, are you saying to specifically
5 during the course of the appeal. So that's a business 5 notify the SEC?
6 risk that they undertake. 6 MR. FREY: Oh, that party isn't, but -- but
7  But, again, the point of crossover -- and you 7 there's a-- there's arequirement to, one, notify --
8 can argue whether one drop is going to cause an imminent | 8 specifically to submit the engineered documents prior to
9 public health risk, but that isthe event that -- it's the 9 construction of the actual pond, and then there'saso a
10 water that goes into the pond that's going to cause that. |10 regquirement to notify when fluid goesinto them. So
11 Sol would be thinking along the lines of a 11 maybe -- maybe those documents could be forwarded to you.
12 motion that would deny the preliminary injunction request, |12 | wasjust trying to help.
13 number three. And -- and perhaps an amendment tothat or |13 ~ COMMISSION CHAIRMAN GANS: Okay.
14 arider to that, that would ask that Nevada Energy notify (14  MR. FREY: I'm sorry.
15 the panel or notify the Environmental Commission priorto |15 COMMISSIONER COYNER: Chairman, thisis
16 putting any waste water into the pond. 16 Commissioner Coyner.
17  Inother words, | want that date -- | 17  So NDEP would have the ahility to notify the
18 understand Mr. Garciato say it was February of 2011, but |18 SEC of -- of that event taking place. And, again, my
19 I'd like that date sort of a known date to us, so that if 19 referenceisto the imminent harm thought. Y ou know,
20 we do get extended, if we're still in appeals, and if 20 again, | don't currently seeimminent harm, but | might
21 we're so forth and so on, that perhaps another look could |21 rethink that upon the beginning of placement of waste
22 betaken at the need for imminent harm at that pointin |22 water into the pond.
23 time. 23 COMMISSION CHAIRMAN GANS: Okay. We have a
24  That -- that's sort of the way I'm thinking, 24 motion.
25 Mr. Chairman. 25  And Mr. Anderson, we have a second?
Page 38 Page 40
1 COMMISSION CHAIRMAN GANS: Thank you. 1 COMMISSIONER ANDERSON: That's correct. And |
2 Mr. Anderson? 2 would just add that there is an approval process by the
3 COMMISSIONER ANDERSON: | would concur with | 3 Division of Water Resources, Dams Section, | believe, that
4 Commissioner Coyner in the fact that | do not see any 4 will aso notice us once the construction has met the
5 evidence of an imminent threat to public health, and | 5 requirements of the design as-builts, so forth.
6 also agreethat | don't believe this Commissionhasthe | 6 COMMISSIONER COYNER: Well, Mr. Chairman, this
7 power under the statutes at this point to grant what's 7 is Commission Coyner again.
8 being requested. 8  Could I get some kind of assurance that will
9  Sol would be happy to second the motion as 9 be provided to the SEC, that the placement of waste water
10 prepared by Commissioner Coyner. 10 into the ponds will be noticed to us? That's my point of
11 COMMISSION CHAIRMAN GANS: Commissioner |11 concern, and who is going to do it? Who is responsible
12 Coyner, wasthat form of a motion, please? 12 for that?
13 COMMISSIONER COYNER: Well, I'd ask 13 COMMISSION CHAIRMAN GANS: Mr. Frey, I'm
14 Commissioner Anderson if he has objection to this -- this |14 assuming that would be your client?
15 riding thought with the motion that would requirethe |15 MR. FREY: Yes, we can do that. We'll take
16 Nevada Energy to notice the Commission prior to -- prior |16 that on.
17 to placing any significant amount of waste water intothe |17 COMMISSIONER COYNER: Okay. I'll -- I'll make
18 pond? 18 aformal motion then, Mr. Chairman, to deny Item Number 3,
19 | don't know if there's atesting phase that 19 which isthe preliminary injunction to suspend the
20 goeson, or aleak testing phase that happens, but that's |20 effectiveness of the permit and halt construction of new
21 sort of awatershed type of crossover point, and I'm 21 waste water ponds, with the addition that the State
22 wondering if -- | would want to know that. 22 Environmental Commission be noticed by NDEP prior to the
23 MR.FREY: Mr. Chairman, thisis Bill Frey. 23 placement of waste water into the ponds.
24 | hateto do this, could | be recognized just 24  COMMISSION CHAIRMAN GANS: Mr. Anderson?
25 very briefly? | think | can -- | think that what 25 COMMISSIONER ANDERSON: I'll second that
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1 motion. 1 additional amount of time, about 10 days on the back end
2 COMMISSION CHAIRMAN GANS: Okay. It'sbeen-- | 2 of each visit.
3 motion's been made and seconded. 3 Our first attempt was by or through John
4 Isthere any discussion on the mation by the 4 Barth, who's an attorney with the Western Clean Energy
5 panel? 5 Campaign and me on June 30. Most importantly for
6 COMMISSIONER COY NER: None here. 6 today's-- for this hearing, despite our request prior to
7  COMMISSION CHAIRMAN GANS: Okay. If none, | 7 June 30th, for al permit and compliance documents that
8 signify -- all thosein favor signify by "Aye." 8 wererelevant to NV Energy's Reid Gardner files, those
9 COMMISSIONER ANDERSON: Aye. 9 filesthat were provided failed to include the additional
10 COMMISSIONER COYNER: Aye. 10 quarterly groundwater monitoring reports that we're still
11 COMMISSION CHAIRMAN GANS: Aye. 11 seeking, any additiona -- any interstitial leachate
12 Thosenot in favor signify by "Nay." 12 collection data from the existing double-lined ponds, any
13 (No response) 13 pond design documentation, either for the newly proposed
14 COMMISSION CHAIRMAN GANS: Okay. It's 14 mesa ponds or the existing ponds, and failed to provide
15 unanimous. The motion passes. 15 any site characterization for the mesain terms of data or
16 (The vote was unanimously in favor of motion) 16 documents.
17  COMMISSION CHAIRMAN GANS: Wdll, thatisthe |17  The second trip was by a Sierra Club activist,
18 firstitem. | want to now proceed to Items 1 and 2, which |18 Emily Rhodenbaugh, formerly a professional staff with the
19 isthe subpoena and the continuance of the hearing. 19 SierraClub, on July 29. That was done in conjunction
20  Aganwell gointhe sameorder. Well use 20 with hydrogeologist Elliott Lips, who is on the phone, and
21 the same process. In this case, however, looking over the |21 was on the phone with Emily then as she sorted through
22 documents that was given to me by Mr. Walker, it seems |22 hundreds of documents and maps. And we had many of those
23 like these two items kind of go hand in hand or they at |23 flagged again for copying. Those included design
24 least affect each other. 24 documents for some, but not all of the existing ponds
25 Mr. Galpren, would it be acceptableto you if wetake |25 only, but none of the other requirements -- none the other
Page 42 Page 44
1 thesetwo together? If you think there's some harmin 1 required documents, including design documents for the
2 that, please -- pleasetell me and let me know. 2 mesa ponds, the quarterly monitoring reports, the
3  MR. GALPREN: | think there's no harm. 3 interstitial leak detection data, and reports, and so on.
4 COMMISSION CHAIRMAN GANS: Okay. Sowillyou | 4  Thethird trip occurred on August 12. Again,
5 please proceed then with your argumentson Items 1 and 2, | 5 thiswas the Rhodenbaugh-Lipps duo. Again fileswere
6 which isthe subpoena and the continuance? 6 produced by NDEP, but these also failed to contain any
7  MR. GALPREN: Thank you very much, 7 information about the newly prosed ponds, again no
8 Mr. Chairman. 8 engineering design reports, no site assessment reports.
9  The Sierra Club has made every effort at 9 ThisisAugust 12. And | believe that Mr. Garcia just
10 considerable expense to secure the documentsthat are |10 testified that approval, including approval of the design
11 relevant to itsappeal. In our motion and in our response |11 of the mesa ponds was -- | think you said July 25.
12 to the opposition to the motion, we have detailed someof |12  There was some additional relevant engineering
13 SierraClub's efforts that were made in September, either | 13 reports about the design of the existing ponds provided to
14 to or through Gerald Gardner or Shannon Harbor at NDEP, |14 usat that time, but none about the newly -- about the new
15 and since her entry in this case, Deputy Attorney General |15 mesa ponds.
16 Carolyn Tanner. 16  Now, in our October 6th motion to you, just
17  But | also want to let you know that the 17 two weeks ago, we explained our attemptsin September to
18 Sierra Club made three on-site visitsto NDEP's Carson |18 secure the missing documents, and also the reason they're
19 City offices, to review NV Energy Reid Gardner files |19 needed for this appeal, and that isthis: NDEP's failure
20 related to this permit, and on each occasion NDEP provided |20 to provide these data and NV Energy'srefusal to provide
21 ussix but highly incomplete files for usto review. 21 any evidence -- documentation that NDEP saysiswith NV
22 At the sametime, on each occasion we flagged 22 Energy, not it, smply impairs Sierra Club's ability to
23 dl the documents that were arguably relevant to this 23 fully establish the record of NV Energy's compliance or
24 matter, for copying, and -- through an independent service |24 non-compliance with the 2005 permit.
25 inour later analysis. That process, of course, addedan |25  Asweindicate in our filings, the issue of
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1 non-compliance with the prior permit isdirectly on point | 1 mean, certainly if the materials are shown to be remotely
2 inthisappeal, because the long relevant regulations 2 important for Sierra Club to be able to fully understand
3 disallowed NDEP to renew adischarge permit, not to 3 the scope of the -- the scope of the question of NV
4 mention a permit to expand and alter operations, in 4 Energy's compliance with the prior permit, then Sierra
5 addition to renewal, to an applicant that's failed comply | 5 Club should have access to those public records. They
6 with its existing discharge permit. 6 should not be withheld.
7 Andin October -- in Exhibit 2 to our 7  But secondly, the point that | made -- and |
8 October 6th motion, we further delineated the type, 8 think, in response, bears repeating here -- a document
9 nature, name, and date of the data and documentsthat have | 9 that is produced and that pertains to the Administrative
10 been withheld, that we believe arein the possession of |10 Order on Consent can also be relevant to the question of
11 NDEP and/or NV Energy, that is needed for the appeal. |11 NV Energy's compliant with his existing permit. And here
12 That exhibit was a memo from Mr. Lipsto me on 12 that isthe case | think was for all the documents that
13 October 4th, and | am prepared, if the Commission would |13 even arguably could be said to have been produced pursuant
14 like, to question Mr. Lips about the importance of these |14 to the Administrative Order on Consent.
15 materialsto his assessment of the question of NV Energy's |15  But thirdly, let'stake alook at if we can,
16 compliance with the effluent limitations and other 16 Sierra Club's Exhibit 2 to the Motion. Appendix A lists
17 requirements from the 2005 permit. 17 the documents that Sierra Club seeks from NDEP and from NV
18  Inour October 19 response to the opposition 18 Energy.
19 to this motion, we further detail how thisdataand these |19 COMMISSION CHAIRMAN GANS: Mr. Galpren, let me
20 documents are relevant to our appeal, and | should also |20 interrupt to make sure the panel members know exactly what
21 say, aswell, by implication, why review of those 21 you're talking about, that they have them in front of
22 documents should have informed NDEP's decision makingon |22 them.
23 thisappeal. 23 MR. GALPREN: Okay.
24  Thisisdonein Exhibit 3 to our October 19 24  COMMISSION CHAIRMAN GANS: Mr. Anderson and
25 filing, and again since he helped produce this document, | |25 Coyner?
Page 46 Page 48
1 could examine Mr. Lips on the question of therelevancy of | 1 MR. GALPREN: I'm looking at Exhibit 2 to the
2 any of these documents to our appeal . 2 motion. Thisis Appendix A to the October 4 memorandum
3 | think what -- what Sierra Club has clearly 3 from Elliott Lipsto me. So here I'm considering the
4 established isthat the materials are relevant to its 4 documents that arguably could be relevant to
5 preparation, that we have made every reasonable effortto | 5 Administrative Order on Consent.
6 secure them, that all -- or at least much of these 6 COMMISSIONER ANDERSON: Mr. Chairman, thisis
7 materials arein the possession of NDEP or NV Energy, that | 7 Pete Anderson. It'sthe onethat starts out, "List the
8 Sierra Club had the right to them, and that withholding | 8 permit supporting documents requested from NDEP on
9 impairsthe Sierra Club from presenting to the Commission | 9 September 13 but not received from BCA on September 30th,"
10 afull analysis of NDEP's compliance with the law or 10 that list, Appendix A?
11 non-compliance in the course of granting this -- this 11  MR. GALPREN: Yes.
12 fundamentally incoherent permit. 12 COMMISSIONER ANDERSON: Okay. I've got it.
13 Now, lastly, the Intervenor, NV Energy, has 13 COMMISSIONER COYNER: | haveit asfive
14 argued that alot of the documents that Sierra Club seeks |14 pages --
15 were -- pertained to the February 2008 Administrative |15 MR. GALPREN: That's right.
16 Order on Consent, which NV Energy has signed, to 16 COMMISSIONER COYNER: -- page 1, 5, and so
17 characterize and to remediate some of the substantial 17 forth, and along list of documents.
18 groundwater contamination that has occurred presumably |18  MR. GALPREN: Right, and so the pagesthat I'm
19 from discharges from existing ponds or other facilitiesat |19 looking at right now are pages 5 and 6 from that exhibit.
20 the Reid Gardner site, and so sincethey pertaintothat, |20 COMMISSION CHAIRMAN GANS: Okay. | havethem
21 they're not relevant to this proceeding and so can be 21 infront of me. | think the other panel members have them
22 withheld from Sierra Club. 22 dso.
23 Four pointsto make, | think, on this. First, 23 COMMISSIONER ANDERSON: Yes.
24 we agree with the Attorney General. The relevancy 24  COMMISSION CHAIRMAN GANS: Okay. Please
25 question is adetermination for the hearing, not here. | |25 proceed, Mr. Galpren.
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1 MR. GALPREN: Thank you. The Administrative 1 beused asashield by NV Energy or the Department to
2 Order on Consent was signed in February 2008. Thereare | 2 relieve the Department from evaluating NV Energy's
3 only afew of the documents listed on these two pagesthat | 3 compliance with the express terms in the permit.
4 were published subsequent, and so arguably evenin 4 And1 will cite just two sentences from the
5 compliance, or for the purpose of showing compliancewith | 5 2008 Administrative Order on Consent. On page 41 it says
6 the Administrative Order on Consent. Many of these 6 that "This AOC in no way relieves NV Energy of its
7 documents are published well before the Administrative | 7 responsibility to comply with any federal, state, or local
8 Order on Consent was even signed. 8 law or regulation.”
9  And then secondly, looking two pages back in 9  And finally the first sentence of Section
10 that same exhibit, if we can, starting on page 2 of 6 of 10 22.10, on page 42, flatly statesthat "This AOC is neither
11 the exhibit, Mr. Lips delineated the categories of other |11 apermit nor a modification of a permit." So whatever
12 information that we have sought. Thefirst on page2 of |12 relation any particular document may have to the context
13 six isthe complete record of quarterly groundwater 13 inwhich the AOC was drafted or to potential compliance
14 monitoring reports. 14 demonstrations where the AOC, provides absolutely no
15  Now, these reports are required -- are 15 argument that those documents can be withheld -- no
16 directly required in the permit to be submitted, not to 16 support for any argument that those documents could be
17 the Bureau of Corrective Actionsonly, but firsttothe |17 held from the Sierra Club or any other member of the
18 Bureau of Water Pollution Control with acopy tothe |18 public that is seeking them.
19 Bureau of Corrective Actions. 19  Sotheinformationis clearly needed by the
20  Secondly, with respect to interstitial layer 20 Sierra Club to undertake this appeal. The Sierra Club has
21 monitoring, monitoring of the amount and characteristics |21 theright toit. And because of our repeated requests for
22 of the waste water that makes it -- that has made it 22 thisinformation, site visits, and so on to NDEP have
23 through thefirst liner in the existing ponds to the 23 not -- have not resulted in our ability to secure those
24 interstitial monitoring, this, too, is expressly required 24 documents, we seek the Commission's equitable -- the use
25 inthe 2005 permit. By the way, these areaso required |25 of its equitable power under the statute that your Counsel
Page 50 Page 52
1 inthe 2010 permit. 1 cited, NRS 445A.425 and the corresponding regulation, to
2 Andit'sunclear if thisinformation has at 2 issue subpoenas for those documents and for those
3 all been reviewed by the Bureau of Corrective Actions, but | 3 documents to be produced to Sierra Club in sufficient time
4 it'sclearly required to be reviewed and reported to the 4 for Sierra Club and its expertsto be able to analyze
5 Bureau of Water Pollution Control. 5 those documents and utilize them inits briefing and in
6  Thethird item, the proposed mesa pond 6 itsargument.
7 documentation -- clearly it's essential for -- for the 7 And then that then, if | can, Mr. Chairman,
8 Bureau of Water Pollution Control to have evaluated that | 8 turn to Section 2 of the motion, vacatur and continuance
9 information, and we've just learned that, in fact, they 9 in the proceedings, we seek the Commission's setting of a
10 did evaluate that information. But still those design 10 new hearing date and a new briefing schedule that is
11 documents and the site characteristics of the mesa, the |11 established with sufficient time for Sierra Club, and for
12 hydrogeological site characteristics have been withheld, |12 that matter, for NDEP and NV Energy, to be able to
13 despite our repeated requests for that information. 13 evaluate these documents in the context of briefing and
14  And sothe -- NV Energy's arguments, that 14 the hearing.
15 because some of -- some of thisinformationisrelevantto |15  If these documents were produced for the
16 the AOC, al of thisinformation can be withheld, simply |16 Sierra Club in the morning of November 4 -- and we're
17 fails, not only with respect to this additional 17 talking about severa score of them -- we would simply not
18 information, that is required to be reported directly to |18 have the opportunity to even become familiar with them.
19 the Bureau of Water Pollution Control, but also with 19 These often require some considerable thought and
20 respect to the documentation that even arguably could be |20 analysis, and we want to be able to give them the
21 said to be relevant to the build-up of the history, the 21 attention that they deserve. That's the reason why we
22 context in which the Administrative Order on Consent was | 22 have joined our motion for subpoena of the documents with
23 finaly signed in February 2005. 23 arequest for avacatur, both of the hearing schedule and
24 Andfinally let me note that by its own terms, 24 of the briefing schedule, and seek action by the
25 that February 2008 Administrative Order on Consent cannot |25 Commission to set a-- to aset timethat is-- that is
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1 sufficient for the documents to be provided to the Sierra | 1 thefirst five categories or up threw updated operation
2 Club or at least provided to a copying service and thence | 2 and maintenance manual, these are all required under the
3 transmitted to the Sierra Club in time enough for usand | 3 permit, or we presumed that they are documents, such as
4 who else wantsto, to analyze the materials, to 4 the site characterization reports and the engineering
5 incorporate that into our briefing and into our 5 design reports that we presume that the department would
6 presentation at hearing. 6 have evaluated prior to granting this permit.
7 Thank you. 7 And then the rest of these were all listed on
8 COMMISSION CHAIRMAN GANS: okay. Mr. Anderson | 8 What was called the encyclopedia of supporting
9 and Mr. Coyner, questions of Mr. Galpren? 9 documentation, a document that had been produced by
10 COMMISSIONER COYNER: Thisis Commissioner |10 contractor, | believe, for NV Energy, when it provided a
11 Coyner for the record. 11 host of other documents to NDEP. We were provided with
12 Mr. Galpren, with regards to the list of the 12 that, along with a number of other documents during my
13 documents, how did you know that these documents even |13 June 30th review of filesat NDEP, and many of these
14 exist? You haven't been given up them yet, but yet you |14 documents provide the kind of information that we believe
15 note -- obviously they're very detailed. They have names, |15 were or should have been evaluated by NDEP before coming
16 dates, titles, so forth. Arethey referenced in other 16 to the conclusion that placement of -- that continuation
17 documents that you were provided, and you just haven't |17 of the permit would be sufficiently protective of the
18 been ableto get those documents yet? Isthat acorrect |18 environment both with respect to the pondsin -- that
19 assumption? 19 currently exist in the flood plain of the Muddy River and
20 MR. GALPREN: That's correct. So areyou 20 with respect to the newly proposed ponds on the mesa.
21 looking then -- isit Mr. Coyner to whom I'm speaking? |21 And | should aso notethat | believe that
22 COMMISSIONER COYNER: Yes. 22 thisentirelist -- yes, thisentirelist is -- the first
23 MR. GALPREN: At Exhibit 3 in response to 23 three pages are al not received, and then we have listed
24 opposition to the motion? 24 anumber of the documents that were received. And |
25 COMMISSIONER COYNER: I am. I'm now looking |25 should hasten to add that the Department did partially
Page 54 Page 56
1 atthetableand -- 1 respond to our September 8th request, and was ableto
2 MR. GALPREN: Okay. 2 find, and secure, and provide to a copying service, about
3 COMMISSIONER COYNER: -- your responsetothe | 3 half of the documents that we are seeking.
4 five-pagetable. 4 But those do not provide sufficient
5 MR. GALPREN: Exactly. 5 information to fully characterize the site conditions that
6 COMMISSIONER COYNER: There'sget alist here, | 6 arerelevant both are respect to the Muddy River flood
7 and you've broken them nicely into not received and 7 plain, the ponds, and the mesa area.
8 received. And I'm assuming -- that was any assumption | 8 COMMISSIONER COY NER: And, Mr. Chairman, if |
9 thereit most -- in alot of these cases, although asyou 9 might, one quick follow-up.
10 say, groundwater monitoring reports are required by the |10 | understand that, Mr. Galpren. | understand
11 permit, so they should be there. 11 the historic contents of the documents of the reason why
12 MR.GALPREN: Yes. 12 you might seek them. What | don't seein thislist of
13  COMMISSIONER COYNER: But others of these are |13 documents is the documents that would have been submitted
14 detailed, you know, assessments by a geotechnical company |14 most recently for the most recent permit.
15 or soforth. So they must have been referenced in another |15 Am | -- am | missing something here? Am |
16 document and then -- 16 flat -- flat missing something? These all ook they're
17 MR. GALPREN: Yes. 17 historic documents that pertain to the current pond, the
18  COMMISSIONER COYNER: -- you were asking for |18 onesthat are out there, not the ones that are under
19 that. So-- 19 construction. There must have been engineering reports,
20 MR. GALPREN: Yes. 20 investigations, and evaluations that were done from the
21 COMMISSIONER COY NER: -- that was my 21 new permitsfor the --
22 understanding. 22 MR.GALPREN: Yes. That's-- that isour
23  MR.GALPREN: Yes. 23 understanding, too, and that would be the reason why we
24  COMMISSIONER COY NER: Okay. 24 continue to seek those documents, and they have not been
25 MR. GALPREN: And just to briefly elaborate, 25 provided. That's category 3.
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1 COMMISSIONER COYNER: Okay. 1 there were activists with the Sierra Club, members of the

2 MR. GALPREN: Proposed mesa ponds 2 Sierra Club who did attend, and did secure any documents

3 documentation. 3 that were there, but none of the documents that we're

4  COMMISSIONER COYNER: But not in this list of 4 dtill seeking were there at the time.

5 five pageshere. These are all essentially historic 5 COMMISSIONER COYNER: Thank you. That'swhat

6 documents. 6 | need to hear.

7  MR.GALPREN: Yes. 7 COMMISSION CHAIRMAN GANS: Mr. Anderson?

8 COMMISSION COYNER: Okay. | justwantedtobe | 8 COMMISSIONER ANDERSON: Mr. Chairman, I'd like

9 clear. Sothere'sanother whole, you know, pile of paper | 9 to hear from NDEP before | have any questions. Thanks.
10 that you're seeking that is basically relevant to the 10 COMMISSION CHAIRMAN GANS: Very good.

11 current permit, the new permit, we should call it? 11 | have aquestion, again, of RoseMarie. We do
12 MR. GALPREN: Wéll, thefirst fiveitems -- 12 have subpoena authority? | mean, I'm asking the --
13 well, okay. Let -- let me put it directly here. 13  MS.REYNOLDS: Yes.
14  The central theory of our caseisthat there 14  COMMISSION CHAIRMAN GANS: -- the same thing
15 isahistory of non-compliance on the part of the 15 that | asked before.
16 Applicant with its prior permit. In order to fully 16 MS. REYNOLDS: Yes. ThisisRoseMarie
17 characterize that history, we need to have the documents |17 Reynolds, for the record.
18 that explain what has happened. That includesclearly |18  Yes. Under NAC 445B.892, the -- aswell as
19 monitoring reports at least from 2005 through present. It |19 NRS Chapter 445A, the Commission does have the power to
20 includesthe reports to the second category there, of data |20 issue subpoenas.
21 and analysis asto the amount of and characteristicsof |21 COMMISSION CHAIRMAN GANS: Okay. So that's
22 the water -- waste water that is detected between the two |22 not a question on this particular motion.
23 linersof the existing ponds. That's required to be 23 Mr. Galpren, one of the things that -- that |
24 reported under the permit. It includes, asyou indicated, |24 again have to get my armsaround is, you know -- and |
25 the -- you know, the design reports and the hydrogeologic |25 agree with your first statement when you said the
Page 58 Page 60

1 site characterization reports that should have been 1 relevancy question is not -- isfor the hearing, not here.

2 provided to NDEP with respect to the newly proposed ponds | 2 | do agree with that.

3 inthe mesaand so on. 3 However, I'm wondering how -- how many of

4 All that information we have been seeking and 4 these documentsyou'rereally looking for. | -- | think

5 continueto seek. We received a portion of thefirst, a 5 at least now that I've got your motion, which you gave us

6 portion of the groundwater monitoring reports, but asyou | 6 on the 19th, gives me alittle more information about what

7 can see, we have not received many of those, including for | 7 documents we're talking about.

8 2002, 2003, '4,'5, '6 -- '8 -- three-quarters -- and 8 My question to you would be on the second --

9 three-quarters of '9. None of those -- we have hot been | 9 on the second motion you have. How long are you thinking
10 ableto securethose. 10 you need to review and analyze all these documents?
11 All that information clearly should have been 11 Because that's going to affect the second motion -- your
12 provided to NDEP in the -- with the application materials. |12 second motion.

13 We, of course, did receive the draft permit. We did 13  MR. GALPREN: Yes. Wasthis Mr. Chairman

14 receive the comments. We did receive the prior permit, |14 speaking?

15 the current permit, the response to commentsandsoon. |15 COMMISSION CHAIRMAN GANS: Yes. I'm sorry.
16 | didn't indicate -- we did not indicate 16 MR. GALPREN: Yes. Yes, Mr. Chairman.

17 that -- those documentsin thislisting. 17  Elliott? May | -- Elliott, are you still on

18  COMMISSIONER COY NER: One -- sorry, 18 theline?

19 Mr. Chairman. One more quick follow-up. 19 MR.LIPS: Yes.

20 | assumethere wasahearing or at least a 20 MR. GALPREN: Mr. Chairman, could | have our

21 permit hearing held by NDEP with regards to the permit. |21 expert, who would be compelled to review each and every
22 Didyou attend it, and were any of those documents present |22 document, including all their footnotes, answer that

23 at that hearing? 23 question first?

24  MR. GALPREN: | -- | did not. | provided 24  COMMISSION CHAIRMAN GANS: Certainly.

25 extensive -- |, myself, provided extensive comments, but |25  MR. LIPS: If we received all of the documents
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that are on this Exhibit 3 to the reply, it would probably
take me two to three weeks to go through them and review
the relevant information, and understand, and prepare a
full, you know, picture for a hearing, probably a minimum
of three weeks.

COMMISSION CHAIRMAN GANS: Okay. Mr. Galpren,
doesthat satisfy you? |sthat something that you feel is
reasonable?

MR. GALPREN: Yes. | mean, Mr. Chairman,
we-- | -- | think that we stated in our opening that we
seek an additional three weeks for that purpose,
subsequent to actually receiving the documents.

COMMISSION CHAIRMAN GANS: | understand. So
what | am to understand -- and correct me -- I'm not
trying to put words in your mouth -- from your argument,
isthat about three months have gone by, and you have been
unable to prepare for the hearing, because you have not
had the documents you need to prepare.

I'm really simplifying this, but I'd like to
know what's -- what's happened for three months, and now
we're going to have to have another three weeks, at least,
by the time you get -- after you get the documents.

MR. GALPREN: Thank you.

Well, what's happened, as | tried to indicate.

Is that we three times went to Carson City and reviewed
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COMMISSION CHAIRMAN GANS: Okay. Thank you.
I will reserve any other questions | have until after we
hear from the State and NDEP.

So, Mr. Frey, | think it's your turn.

MR. FREY: Thank you, Mr. Chairman.

Y ou know, after high school | swore off
reading Franz Kafka or any other Kafka-esque type novel,
but these hearings or what Sierra Club'sis asking for at
these hearingsis very difficult to for me to get my arms
around. They seem to be requesting: Give usall the
documents we need to put on a hearing against you, and
don't leave any out or it will be your fault.

Now, Mr. Galpren and his associates have come
for -- in three times into the office. They're entitled
to get any document we have that hasn't been determined to
be confidential, and | don't think that's even an issuein
this matter. But they are certainly are entitled to the
documents. But as Mr. Coyner -- Commissioner Coyner
pointed out, some of these documents are 10 years old.

And | have two responses to that: One, what
were they doing in the intervening 10 years and how could
that possibly be relevant?

What Mr. Galpren istrying to do -- and he's
made no bones about this -- isto put on a case
challenging the 2008 AOC, and thisis the wrong forum.
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the files, and we have made repeated public records
requests. And then since the entry of the Deputy Attorney
General, Carolyn Tanner, we have also submitted requests,
at her request, through her to NDEP.

In addition, we submitted a request to NV
Energy. We have received some documents, some -- a
considerable amount of documents, asyou can seein the
last several pages, and we have reviewed those.

And we have received some considerable data
from NDEP, but not sufficient for us to know, with any
degree of precision, what exactly has been going wrong and
what we can recommend, reasonably, at hearing. | mean, we
certainly will do the best that we can, if we are required
to go forward with only a partial record.

And we believe that, for example, the sparse
groundwater monitoring information that we have been given
accessto is -- is some evidence, but we believe that we
need to provide significant evidence, and we believe that
the evidence that's being withhold from us will enable us
to provide a much stronger account and -- and provide --
and put on a much stronger case at hearing.

So we have been -- the -- the short answer to
your question is that we have been trying, repeatedly, in
every way that we know how, to get this information to
which we believe we have aright.
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The Commission has no jurisdiction over that AOC. What he
keeps asking usfor is-- Sierra Club wants to get
documents to determine that NV Energy is out of compliance
with that AOC, take that information, and then use that to
demonstrate non-compliance with the previous permit.

That's unacceptable. What Mr. Galpren
needs -- and if he keeps asking the State to give him all
the documents that he needs -- is simply this: Arethere
any findings of alleged violations and orders that were
issued as aresult of the 2008 AOC, or, more importantly,
what are the violations that occurred under the 1995
permit? Those are the non-compliance issues relevant to
the reissuance of this permit.

If he had a beef with non-compliance of the
2008 AOC or anything else, he needsto go to court. Now,
it'snot my jab to direct him how the law works, but |
feel | haveto.

There are laws out there, independent of the
SEC jurisdiction, that allows people to get injunctions,
allows them to get subpoenas, allows them to get
documents, allows them to bring suit to enforce
environmental laws. But the way to do that is not under
the guise of attacking the 2010 permit, and that's exactly
what he's doing.

What he need -- can ask is. Did you review
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1 thisdocument or not, in enforcing -- (unintelligible) 1 issuance. And so those documents are coming in, and as
2 issued the permit. That'sthe end of it. We either 2 they're coming in we would certainly would proceed them to
3 reviewed it or we didn't, but adiscussion asto why we | 3 them, but at the time that they were asking for them they
4 didn't review some document that was put into it an 4 were not yet available.
5 appendix that NV Energy consultant prepared for some | 5  So we're doing our best to comply with their
6 reason has nothing to do with this permit appeal . 6 public records request, but that's a very different issue
7 | --1don't want to go through the details of 7 than saying, well, now | need a continuance, because you
8 every single one of these documents. Wewill havethe | 8 haven't given me Bureau of Corrective Action documents
9 office open eight hours aday from here, you know, until | 9 that have no application to the appeal of awater permit.
10 the hearing. He can have any document he wants. 10 MR. GALPREN: Mr. Chairman, can | respond or
11 MS. TANNER: May | add, Bill, if you're -- 11 should we --
12 MR.FREY: Yes, please. 12 COMMISSION CHAIRMAN GANS: Excuse mejust a
13 MS. TANNER: Thisis Lyna Tanner from the 13 moment. Mr. Frye, thisisstill your floor.
14 office -- from the Nevada Attorney General's Office, just |14 MR. GALPREN: Ah.
15 because I'm sort of being implicated, personally, 15 COMMISSION CHAIRMAN GANS: Do you have any
16 interestingly enough in these documents. 16 other comments, Mr. Frey?
17 I thinkitisavery simpleissue. Obviously 17 (No response)
18 they can ask for whatever they want under the public 18  COMMISSION CHAIRMAN GANS: | heard a beep.
19 recordslaw. The question isasking for whatever they |19 Did -- did somebody |leave?
20 want, whether or not it's available, is grounds for 20 MS. TANNER: Oh, maybewelost him. Canwe--
21 continuing the appeal hearing on awater permit. Andwe |21 can we take aquick -- I'll try to email him. If we can
22 would submit that it is not. 22 takeaquick break, I'll try to find him again.
23 You know, the motions filed here are sort of 23 COMMISSION CHAIRMAN GANS: okay. Wewill take
24 out -- you know, an outrage that when they sent arequest |24 aquick five-minute break, and we're coming right back
25 on September 13th, and -- and | responded to them asbest |25 together. We're going to stay on and stay right by this
Page 66 Page 68
1 | could, on September 21, which, by the way, iswithinthe | 1 phone, so don't anybody leave. Ms. Tanner, please see if
2 public records deadlines of five working days, for 2 you can get him back.
3 documents that had what | would arguellittlerelevanceto | 3~ MS. TANNER: Well, | need him.
4 this proceeding, and then to say that because | indicated | 4  (Proceedings paused briefly)
5 that we would provide them as soon as possible, that 5 COMMISSIONER COYNER: So can we say well
6 somehow I'm stipulating that they're relevant to this 6 resume at acertain time.
7 appedl, is outrageous. 7  COMMISSION CHAIRMAN GANS: Yes.
8  You know -- and to say -- and to say, before 8 COMMISSIONER COY NER: When what time will you
9 the Commission, that we provided an incomplete responseis | 9 set, Mr. Chairman?
10 asodisingenuous. The-- | provided to Mr. Galprenared |10 COMMISSION CHAIRMAN GANS: The time here,
11 line of the location of those documents that were listed, |11 Alan -- it saysthree minutes after 3:00. So welll get
12 asMr. Frey indicated, from an encyclopedia provided by a | 12 back in eight minutes after 3:00. | want to keep this
13 consultant to Nevada Energy, of those documentsthat were |13 going. | do not want to drag it out.
14 part of our public record. 14  COMMISSIONER COY NER: Thank you.
15  Now, if they think other documents should have 15  (Proceedings recessed as indicated)
16 been considered by NDEP, that's an argument for themto |16 MR. FREY: Hi, thisisBill Frey. | don't
17 makein their appeal, but we don't have any obligationto |17 know what happened, but | was cut off.
18 provide them with documents that were never providedto |18 COMMISSION CHAIRMAN GANS: Okay. We've
19 us. That wasthe point. 19 gone-- Ms. Tanner islooking for you. Is she till
20  Now, asfar as some of the documents -- | 20 there?
21 think Mr. Coyner correctly asked, you know, areyou-- |21 MS. TANNER: I'm here.
22 you'relook at these historic documents. What about the |22 COMMISSION CHAIRMAN GANS: Oh, good.
23 documentsthat are -- that are relevant to theissuanceof |23 MS. TANNER: We're good.
24 thispermit? Now, some of them, Mr. Commissioners, deal |24 MR. FREY: | think my phone and my computer
25 with permit documents that are required post-permit 25 al went off at the same time.
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1 COMMISSION CHAIRMAN GANS: Okay. Holdonjust | 1 | mean, does the subpoena power apply to NDEP
2 aminute, because | think Mr. Coyner wanted to leave for | 2 because they haven't given documents? | -- I'm alittle
3 just a couple minutes. 3 confused on this.
4 MR.FREY: Okay. 4  MS. TANNER: Well, | guessI'm alittle
5 COMMISSION CHAIRMAN GANS: when hegetsback, | 5 confused on what they're asking, aswell. | will say that
6 well start. 6 sincethis motion cameup, | -- | was transferred to
7 (Proceedings paused briefly) 7 another case. So I'm no longer lead Counsel, and | had
8 COMMISSION CHAIRMAN GANS: Mr. Coyner, areyou | 8 some follow-up.
9 back yet? 9 | sent--onmy letter that | sent to
10  (No audible response) 10 Mr. Galpren on September 21<t, | went through, line by
11 (Proceedings paused briefly) 11 line, each one of those documents that was in our
12 COMMISSION CHAIRMAN GANS: Mr. Coyner? |12 possession, and there were afew that | needed to follow
13 COMMISSIONER COYNER: | am here. 13 upon. And | have since followed up on. | probably need
14  COMMISSION CHAIRMAN GANS: Thank you very |14 to just final follow-up, but there was some confusion on
15 much. 15 our part, you know, for what (unintelligible) brought up
16  Mr. Frey isback ontheline. Hejust had 16 the groundwater monitoring reports, for instance, and it
17 gotten disconnected somehow. So we proceed. 17 wasunclear if they were asking for Bureau of Water
18  Mr. Frey, Ms. Tanner made some statements. 18 Pollution Control monitoring, reports, which would have
19 You may not have heard them all, but | -- you till have |19 been provided aready, or if they were asking for
20 thefloor asfar as|'m concerned, and | want to make sure |20 Corrective Action's monitoring reports. So there was some
21 you're -- that you were done. 21 confusion there.
22 MR.FREY: Yeah. | -- thank you, 22 Sol certainly have aresponse, and | do
23 Mr. Chairman. I'm sorry. | don't know what went wrong |23 believe that some of the things that they were asking for
24 here, but my computer and phone all went dead at the same |24 were not yet provided, but as was indicated earlier on the
25 time. 25 call, I think some of the design for the -- for the mesa
Page 70 Page 72
1 | just want to add one comment at the end, 1 ponds-- | believe -- and I'll defer to NDEP, that that
2 and -- and then we can move on. 2 has since been provided. But, again, those were pending
3  We-- Sierra Club has brought up this Bureau 3 documents -- documents pending the issuance of this
4 of Corrective Action, AOC, anumber of times. What -- the | 4 permit.
5 obligation that the Bureau of Water Pollution Control has | 5  So -- but as far as, you know, the statement
6 or NDEP has, statutorily, isto look at the preceding 6 that, well, we gave an incomplete response, it's not
7 permit, not anything else, but the preceding permit, and | 7 necessarily true. There were anumber of documents, and
8 seeif they'rein compliance with that. And | guessI'm 8 we highlighted each and every one that were never in our
9 repeating myself. That's a pretty simple step, and if 9 possession, and | referred them to Nevada Energy.
10 they have aproblem with that, they need to bein a 10  They are entitled to the documents that are in
11 different forum. Thanks. 11 our possession, because those are public records, and we
12 Thank you. And | apologize again for the 12 don't have a dispute with that, and they don't really need
13 being cut off. 13 to subpoenato get that. What they need -- if they need a
14  COMMISSION CHAIRMAN GANS: Okay. Beforeyou |14 subpoenafrom Nevada Energy, that's a different issue, and
15 leave thefloor here | want to make sure that Mr. Anderson |15 | won't speak to that.
16 or Mr. Coyner doesn't have any questions or commentsof |16  But -- or if they have a problem saying that
17 you. 17 those documents in Nevada Energy's possession should have
18 COMMISSIONER COYNER: I'll wait to hear in NV |18 been in our possession, which is unfortunately much of
19 Energy. 19 what Mr. Galpren was saying, he was saying you -- NDEP,
20 COMMISSION CHAIRMAN GANS: Okay. | dohave |20 you need to go get us those documents, and my response
21 one question, pretty simple. 21 was, no, that's not part of our public records. | don't
22 Ms. Tanner, do | get from your comments that 22 have an obligation to go pick those up for you. You go
23 you have provided Sierra Club with any and all documents |23 talk to Nevada Energy.
24 that you have or they have the opportunity to get any and |24  Same thing with the site assessment, their --
25 al documents you have? 25 or their site access. They were very upset that NDEP
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1 didn't give them accessto NV Energy's private property. | 1 proceeding, is whether or not they have the right to
2 Again, that's not our position. That's not our duty, nor 2 subpoenafor documents. And | don't feel Sierra Club has
3 would we ever be ableto do that. Again, they'd haveto | 3 been constrained by the law or regulations in place that
4 deal with Nevada Energy. 4 are-- for this proceeding, but | do feel constrained to
5  Sowe gave them what we had in our public 5 go by them, and I'm going to look to NAC 445B.892, which
6 record at the time of my response, September 21st, and| | 6 providesthe Commission subpoena power, and the
7 do have afollow-up, and we -- and we can talk about that, | 7 Commission -- the Commission's subpoena power is upon good
8 but it's not extensive. It's certainly not anywhere near 8 cause shown.
9 the number of documents that he's looking for. And, 9  What our argument is, is that there's been no
10 again, whether or not those are relevant to theissueof |10 good cause shown to allow for a subpoena. | say that for
11 this permit appeal isatotally separateissue. Andsoby |11 two reasons. One, something that's already been mentioned
12 me simply responding to the public records request, I'm |12 numerous times, and we feel strongly about it on our end
13 not stipulating that any of those documents are relevant |13 isrelevance. Thereisno argument, and thereisno
14 to theissue of the water permit. 14 disagreement on our end that there is existing groundwater
15 COMMISSION CHAIRMAN GANS: Question--1 |15 impactsin the vicinity of the site associated with
16 probably don't have to ask, but | will, anyway: Sowhat| |16 historic operations or at least likely associated.
17 hear you saying is you're not making any relevancy 17 Wehave entered into an AOC with NDEP. We
18 decisions on behalf of anyone, because | see -- | note, 18 have spent large sums of money and will for several years
19 and | know Mr. Galpren said thisisin -- in hismotion. |19 going forward, to investigation, characterize, and
20 Hesays. Thefailure of NDEP. Soit'slikeyou failedto |20 remediate those impacts, not relevant to this proceeding.
21 do so you were supposed to do or give something that you |21 None of those ponds, subject to the AOC, are subject to
22 had, and you're telling me that is not the case. 22 this permit.
23 MS. TANNER: Yes. 23 And with respect to the timeframe it has taken
24  COMMISSION CHAIRMAN GANS: Okay. Okay. I'm |24 the -- for the response to Mr. Galpren's point that
25 with the other panel members. | don't have any other 25 they'vetried for several monthsto get documents that
Page 74 Page 76
1 comments until we hear from Nevada Energy. Sowell goto | 1 they feel arerelevant, and they haven't been able to get
2 Nevada Energy next. 2 them, I'll just remind everyone of the timeline here.
3  MR.WOODWORTH: Areyou ready for me? Thisis | 3 Thispermit was the notice of proposed action by the
4 Tom Woodworth, NV Energy. 4 agency with wasissued -- make sure | said thisright --
5 COMMISSION CHAIRMAN GANS: Yes, sir. 5 October 21st, 2009. Here we are ayear after that.
6 MEMBERWOODLAND: Thank you. And, again,we | 6  So they have had -- they wereinvolved in the
7 very much parrot the responses that have been made by | 7 public hearings. They submitted written comments. |
8 NDEP's Counsel, Mr. Frey and Ms. Tanner. 8 don't understand -- now, | know they've become much more
9  Youknow, | wasalso alittle -- a statement 9 aggressive in the last few months, but again it's not like
10 was made several times by Sierra Club's Counsel that NV |10 they've been -- it's not like they haven't had ample time
11 Energy has argued that NDEP has aright to withhold 11 to pursuethis. There -- it's been ayear, and it's been
12 documents, and | have to take issue with that, because| |12 ayear where they feel they still haven't received all the
13 have not certainly not said that in any of our pleadings. |13 documents they requested. Well, maybe that's the case.
14 Infact, we said quite the opposite, in quote, "Sierra 14 Maybeitisn't.
15 Clubisaways freeto submit requests for public records |15  But did they take those actions at the proper
16 pursuant to the Nevada Open Records Law, regardlessof |16 time, during the public comment period? Arethose
17 relevance to this proceeding.” 17 materials even relevant to this proceeding? Those are the
18  And | think that's the point were trying to 18 issuesthat | think arerelevant and | think they're
19 makethat. He-- Mr. Galpren and Sierra Club havethe |19 relevance specifically to your stat -- your regulatory
20 right under the Nevada Open Records Law to get whatever |20 authority in 892.
21 documents NDEP has, whether it's relevant to this 21 | donot believe, and we do not believe here,
22 proceeding or not. Andif -- and | would have every 22 aslIntervenors, that Mr. Galpren, the Sierra Club have
23 reason to suspect that NDEP is doing everything in their |23 given any evidence of good cause to issue a subpoena and
24 power to get those documents to them. 24 related, obvioudly, for the same reasons, to vacate the
25  The separate issue at relevanceto this 25 hearing date issue a new scheduling order.

Capitol Reporters

(775) 882-5322 (19) Page 73 - Page 76





Preliminary Hearing via Teleconference
October 21, 2010

Inre: Appeal of NDEP Renewal of Nevada Power Company

Dischar ge Permit NEV91022 for the Reid Gardner Station

Page 77 Page 79
1 Andthat'sit. 1 comprises the balance of this, that we received, the list,
2 COMMISSION CHAIRMAN GANS: okay. Mr. Anderson | 2 itself, from NDEP at the end of June.
3 and Mr. Coyner, again? 3 Sothe balance of this are documents that we
4  COMMISSIONER ANDERSON: Thisis Pete Anderson. | 4 sought so that we could fill in the holes, given the
5 Just aquestion for Mr. Galpren. Thetable 5 absence of information that was provided in June, so that
6 that arrived on October 19th, when was that produced? | 6 we could piece together what is happening in the absence
7  MR. GALPREN: In Exhibit 3? 7 of their providing us with the direct documentation as to
8 COMMISSIONER ANDERSON: Yes, gir. 8 the design of the mesa ponds and site characteristics.
9 MR. GALPREN: Probably we finished that the 9  And -- and any of the historical and current
10 day before. And thisisjust asummary with some comments |10 monitoring of groundwater -- I'm sorry -- of the
11 asto their relevance of the -- | think it's Exhibit 11 interstitial waste water monitoring and the balance of the
12 Number 2 from the motion on October 6th. 12 quarterly groundwater monitoring reports.
13 COMMISSIONER ANDERSON: Okay. So -- 13 Thefirst oneisexpressy required to be
14  MR. GALPREN: But | wanted to -- we wanted to 14 provided to the Bureau of Corrective Action pursuant to
15 show the specific relevance since that was -- sincethe |15 the permit in 2005, Section 2B2. The second interstitial
16 question was raised about that, by the opposition, 16 layer monitoring is required to be provided to the Bureau
17 specific relevance each of these documents. 17 of Water Pollution Control pursuant to the permit Sections
18 COMMISSIONER ANDERSON: Okay. Sowhenyou |18 1A2 and Sections 1A1.
19 went to the visit NDEP's officesin Carson City, didyou |19  And then the characterization -- character --
20 have atable such asthisto go down to request your 20 characteristics of the mesa site and the engineering
21 information? 21 design reports for the proposed ponds, those were
22 MR. GALPREN: No, we didn't. We asked for -- 22 obviously required to be provided to NDEP, and we simply
23 well, in June 30th, all information as to compliance, 23 have sought them and have not received them.
24 and -- compliance with the prior permit of NV Energy's |24 COMMISSION CHAIRMAN GANS: Mr. Woodworth, this
25 Reid Gardner site. And then we asked for specific 25 isJim Gans. | guess| don't understand what you're
Page 78 Page 80
1 additional documents that weren't in the first -- that 1 saying. Theltem 3 -- let's start there, the most recent
2 were not available to us by follow-up email to Gerald 2 oneyou just talked about.
3 Gardner, both before the July visit and beforethe August | 3 They were supposed to be -- | mean, you're
4 vigit. 4 tying to find them, or they weren't submitted, or I -- I'm
5  And those documents -- some of those were 5 not understanding what you're saying.
6 determined to bein the archives. Some of thosedocuments | 6 MEMBER WOODLAND: Was that addressed to
7 were determined to be with the Bureau of Corrective 7 Mr. Galpren or Mr. Woodworth? I'm sorry.
8 Action. So we needed to, you know, coordinatewith NDEP | 8  COMMISSION CHAIRMAN GANS: Mr. Woodworth.
9 to be ableto view the documents. 9 Excuse me.
10  But we never were ableto -- they -- they 10 MEMBER WOODLAND: NV Energy?
11 never were able to produce -- or never did produceany of |11 COMMISSION CHAIRMAN GANS: Yes. You just
12 thefirst three sets of critical documentsthat arein 12 made--
13 Exhibit 3, the balance of the quarterly monitoring 13  MS. REBERT: Gapren just made that statement.
14 reports, and any information with respect to the quantity |14 COMMISSION CHAIRMAN GANS: Who made that last
15 or characterigtics of the waste water in the -- analyzed |15 statement?
16 by theintertitial layer monitoring, and have provided -- |16 MEMBER WOODLAND: That was Mr. Galpren.
17 and gtill have not provided any information asto the 17  COMMISSION CHAIRMAN GANS: Oh, I'm sorry.
18 characterization of the site on the mesa or any of the 18 Thenitistoyou. | thought it was till -- | -- what |
19 engineering design reports for the newly proposed ponds. |19 don't understand is: Y ou're saying these are documents.
20  Categories 4 and 5 were supposed to be 20 Yougotthemonalist. You haven't gotten them, and yet
21 submitted pursuant to the current permit, and we certainly |21 | understand that they were supposed to be submitted.
22 want to be ableto review that prior to the hearing. 22 These are documents that you believe NV Energy has?
23 Those were required to are be submitted by NDEP by theend |23 ~ MR. GALPREN: So thisis Dan Galpren. That
24 of September. We still haven't received those. And none |24 question is addressed to me?
25 of those were part of thelist -- the larger list that 25 COMMISSION CHAIRMAN GANS: Yes.
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MR. GALPREN: Yes. Okay. We're -- we're

to the motion.
So thefirst five sets: Quarterly groundwater
monitoring reports, interstitial layer monitoring,

manual, those sets of documents were not on any list.
Those documents are -- were either required to
be -- and -- and data, were either required to be
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determinations precedent to issuing the permit.
Then the balance of these documents, we
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should bein the files of NDEP. For example,
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item of page 2 or -- for example, theitem right above

N
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again looking at Exhibit 3 in response to the opposition

proposed mesa ponds documentation, updated sampling and
analysis plan, and updated operations and maintenance

submitted to the Bureau of Water Pollution Control on a
regular basis pursuant to terms of the 2005 permit. And
aso | should say identical termsin the 2010 permit, or,

with respect to the documentation as to the proposed mesa
ponds, we believe were obviously required to be reviewed
by NDEP before it could make its relevant findings and

believe, many of them were reviewed or should have been
reviewed by NDEP, and so we believe that many of them

correspondence between the Applicant and NDEP. That
correspondence should be with NDEP. That's on the fourth

that, NDEP's 1999 Hydrogeol ogic Assessment Principle
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coughing, may | say something, Mr. Chairman? ThisisBill
Frey.

COMMISSION CHAIRMAN GANS: Sure.

MR. FREY: On thefirst page -- and I've
aready scrolled past -- past it. 1'm on the computer,
but about -- go down one, two, three, four -- the fourth
document that they're requesting. Updated sampling
analysis plan was requested September 13th. It was due
September 25th of 2010, but this document that they're
asking for had no role in whether to issue the permit or
not. This document was required as part of the permit.

Sointheir case -- | mean, there's alot of
documentsin here. | just singled those -- that one and
the next one out. But, you see, these are documents, it's
true. | don't know if they have them or not. Certainly
they're entitled to them. But we're being asked to
provide these documents and allow time to review them when
on their face we know that they were not decision
documents.

UNIDENTIFIED SPEAKER: Well --

MS. TANNER: And | -- | would -- thisisLyna
Tanner. | would concur with that and (coughing) | believe
Item Number 3, 4, and 5 all were conditions of the permit,
including -- engineering design reports were required to
be submitted prior to construction. The site preparation
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And then another -- a number of these
documents, it'strue, arefairly old. For example, some

2004 or 2005; one in 2003, having to do with the
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pond sites or proposed sites.

But let's have that information because we
have no other information as to the background
hydrogeologic conditions, and in order to be able to
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to also be able to assess what the natural background
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arerelevant.
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to judge the relevancy yet. I'm just trying to figure out

N -
o ©

you don't have these five?

MS. TANNER: | can go through -- (coughing)
excuse me.
23 Sorry. |'ve been operating under bronchitis
24 (coughing).
25  MR. FREY: While -- while Ms. Tanner is

NN
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Components and Data Needs. That's an NDEP document. It
should be with NDEP, and we should not be forced to go to
NV Energy for documents that clearly should be with NDEP.

of these documents have to do -- were -- were published in

hydrogeol ogic characterization of the existing waste water

fairly assess what is happening to groundwater, you want
conditions should be, and so that's the reason why those
COMMISSION CHAIRMAN GANS: well, I'm not going

where these documents are. Ms. Tanner and -- and -- do --
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isnot construction. So that -- at least as of last week
that was not yet available, although | do believe we
thought that might have been coming in, and | think there
was areference to that, in fact, that it did comein.

In regardsto the quarterly groundwater
monitoring report, | had indicated earlier that there was
some confusion on that point, and this has sort of been
put on hold, given all of this motion work, but
essentially we were under the impression that all the BCA
monitoring reported been provided through Legal Copycats,
that they did, in fact, have those.

And with the exception of archives 2002, 2003
discharge monitoring reports generated as a condition of
the per -- of the prior permit, Sierra Club had access to
and did, in fact, according to our records, copy those
back in August.

So -- and then as far astheinterstitial
layer monitoring, thisone is alittle bit unusual, and
I'll defer to NDEP as that this actually has been
provided, | believe it was an error in the prior permit.

It was required, but there was no deadline, and so the new
permit correctsthat. They are to provide that
information on a certain schedule.

So under the prior permit it just said, you
know, thou shalt provide, and so that -- that information,
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1 | believe, wasin the process of being cleared up. And | | 1 should be posted on the Internet as some have advocated.

2 think it -- again | would defer to NDEP, but | believe 2 So I'm thinking about those three bags. I'm less

3 that if that information camein, it'scomein -- comein, | 3 concerned about the first one, because that's historic.

4 injust the past few days. 4 It may or may not be relevant. That will be decided at

5 MR. GALPREN: Mr. Chairman, isit possibleto 5 the hearing.

6 respond to some of these points? 6  The second, which was the stuff that was

7  COMMISSION CHAIRMAN GANS: Well, | wantto | 7 essentialy in the box where the new permit was

8 hold on just asecond. I'velet thisgo. | didn't ask 8 discussed -- you know, like -- I'm sure someone went out

9 Mr. Woodworth if he was done or not. 9 and did a site characterization on the soils, for where
10 MEMBER WOODLAND: Oh, absolutely, sir, yes. 10 they want to put these new ponds. Was that considered
11 Thisis-- thisis Tom Woodworth and | was finished with |11 when the permit was being vetted? Y ou know, what
12 my remarks. 12 documents were considered when the permit was under
13 COMMISSION CHAIRMAN GANS: Okay. | wantto |13 consideration by NDEP of the current data, not stuff
14 make sure. And also | want to make surethat Mr. Coyner |14 historic, not stuff down below. And | don't see that
15 and Mr. Anderson -- | want to make sure that you haveyour |15 list. | will have a-- | wasn't at the NDEP hearing, so |
16 questions and comments answered before | go any further. |16 don't know what they provided at the permit hearings.
17 COMMISSIONER COYNER: Thisis Commissioner |17  And then the third thing about ongoing
18 Coyner. 18 groundwater monitoring data, that should be as plain as
19  I'vekind of got, you know, three bags of 19 the nose on your face. So I'm redly alittle bit
20 documents here. I've got these older documents, which may |20 confused, and | can sympathize alittle bit with the
21 or may not be relevant, and which may or may not beinthe |21 Appellant here. If I'm confused, then certainly they are.
22 position NDEP. 22 COMMISSION CHAIRMAN GANS: Okay. Can either
23 It would be convenient, although | guess that 23 Mr. Woodworth or Bill, can you shed any light on
24 because of the timing, NDEP didn't haveto be ableto go |24 Mr. Coyner's confusion?

25 through thislist and say, not in our possession, you 25 MEMBER WOODLAND: Thisis Mister'-- thisis
Page 86 Page 88

1 know, we don't got the Intelligence Corporation 1986 1 Tom Woodworth with NV Energy.

2 Hydrogeologic Study that's referred to here, whether 2 | redly can't speak to theissuesin terms

3 they'rerelevant or not, but at least to be able to 3 of -- al | can say isNV Energy has certainly submitted

4 respond to that. 4 everything that they've been required to do to NDEP, and

5  Any documents that were relevant to the new 5 | -- | have every reason to understand that NDEP's doing

6 permit, the one that was just issued, | would think -- 6 everything in its power to get those documentsto -- to

7 unless, as Mr. Frey hasindicated, they are conditioned on | 7 the Appellant.

8 the permit, | would have think thosewould beal inabox | 8 | mean, our issue has always been two --

9 somewhere, al in abunch, and that you'd have ready 9 two-fold. Relevance -- | mean, we know they're entitled
10 access to those. 10 to the documents, but isit relevant to this proceeding,
11 SolI'malittle confused why the Appellant 11 and should it be a basis to suspend their subpoena?

12 seemingly doesn't have the ability to havethoseor -- or |12 But, yeah, | won't go into that alot any

13 they can't be provided. That one's still aquestioninmy |13 further already. So -- but that's all we can add to this
14 mind. 14 discussion.

15  Thethird bag is stuff that's ongoing all the 15 COMMISSION CHAIRMAN GANS: Well, inthe - in
16 time, the groundwater monitoring reports. | should be |16 themotion -- | think thisisthe October 6th motion --
17 abletowalk over the two blocks to NDEP, tomorrow and my |17 Sierra Club is alleging that you have refused -- very

18 lunch break and pull out the first quarter report of 2009 |18 simply, theword isin the motion -- you have refused to
19 for these groundwater reports. | mean, it should bethat |19 provide the materials.

20 simple. And why threevisitsto NDEP didn'tresultin |20 MEMBER WOODLAND: NV Energy has-- NV Energy
21 thatis-- | can't understand that in my head. Whether 21 hasdirected -- we had a-- | had a personal conversation
22 it'srelevant or not. It may or may not be. That will be |22 with Mr. Galpren, and | instructed him that any requests
23 decided at the hearing. 23 for documentation he should direct them to NDEP, and that
24 But you know, that -- that type of data, you 24 we have provided everything to NDEP that we are required
25 know, should be just right at peoplé€'s fingertips or 25 to under the application.
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1 Butl can'timagine it would be surprising to 1 really concerned about that, and that's a subject for
2 anybody that we're not -- we have no obligation to provide | 2 another day.
3 anything to somebody who issuing us at thispoint. We | 3 Stuff that was provided at the permit
4 provided everything we're required to, to theregulator. | 4 hearing -- you said, the activists were there. | would
5 And if they have -- if they have arequest of those 5 assume that they picked up any documents that were made
6 documents, they're entitled to request them from the 6 availableto the public. So those should be availableto
7 regulator. 7 Mr. Gapren. He should have them.
8 (Participantstalking at the same time) 8  And then this -- the groundwater monitoring
9 COMMISSION CHAIRMAN GANS: | have afurther | 9 stuff, again, there may or may not be relevant, but if
10 question to follow up with Mr. Woodworth. 10 people are having trouble obtaining those, that makes me
11 Soam | correct in simply assuming, from what 11 not happy with the system. So that's -- that's my
12 you said, that the subpoenaisn't going to do -- makeany |12 commentary, Mr. Chairman.
13 difference asfar asNV Energy is concerned, anyway? Is |13  COMMISSION CHAIRMAN GANS: Mr. Commissioner
14 that what you're saying. 14 Anderson?
15  MEMBER WOODLAND: No, no, no. Of course, not. |15 COMMISSIONER ANDERSON: Well, all of the
16 If -- | mean, | wastrying -- | mean, | didn't want 16 discussion, | think, we're on the about the same place
17 to explain to Mr. Galpren how he should go about doing |17 here, Mr. Chairman. | agree. | think if there's an issue
18 this, but obvioudly if we have an enforceable subpoena, |18 with not being able to get the current documents that were
19 we're going to comply with it, but we don't have oneright |19 apart of the decision making process for this permit,
20 NOw. 20 then that needsto beresolved. And | guessli'd liketo
21 Andwedon't think they're entitled to 21 hear from Mr. Frey to that respect.
22 subpoena documentsthat areirrelevant to thisproceeding. |22 MR. FREY: Sure. ThisisBill Frey.
23 And so that's why we were challenging the subpoenaaspect |23 And we are not hiding or keeping the
24 of it. If they -- what | explained to Mr. Galprenis. He |24 Appellantsfrom any documents. | hope I've madeit clear
25 isentitled to anything he wants from NDEP under the Open |25 that whatever documents we have, unless they're
Page 90 Page 92
1 RecordsAct. | don't believe what he'srequesting of us | 1 confidential, they're entitled to have.
2 isrelevant to this permit proceeding. So I'mnot willing | 2 Ms. Tanner identified one group of documents,
3 to provideit to him. 3 monitoring reports, that we were confused as to which
4 Obvioudly, he's -- if he goesto you guys and 4 monitoring reports they were referring to, the monitoring
5 isableto get an enforceable subpoena, and you guys 5 reports at Bureau of Corrective Actions or the monitoring
6 believe, inyour judgment, it's relevant, and that's 6 reports at the Water Pollution Control, but that's ssmple
7 forced upon us, we're obviously going to comply. 7 to -- to straighten -- to fix.
8 COMMISSION CHAIRMAN GANS: Thank you. 8  Shewasgoing to send out aletter to that,
9 MEMBER WOODLAND: Y eah. 9 and | said hold off. We're having the hearing today.
10 COMMISSION CHAIRMAN GANS: Mr. Coyner, |10 Let'sjust getit all over with at one time.
11 anything else? 11 MS. TANNER: And --
12 COMMISSIONER COYNER: Well, | would bemore |12 MR. FREY: The problemis| -- | can't keep
13 comfortableif I knew what documents were provided to the |13 saying, you know -- Sierra Club's position is we keep --
14 public at the permit hearing, when the new permit was |14 we keep not giving them documents, but when they comein
15 discussed, if therewas aligt, if there was amap, if 15 we copy them -- we send to the Copy Store any document
16 therewasapicture, if therewasacartoon. | would be |16 they select. You see, I'm being put in a position of
17 very happy -- you know, that would make mefeel alittle |17 trying -- | will always lose this argument that you
18 hit better, because that should bereadily available. As |18 haven't supplied the documents | need.
19 | said, that should bein the box, and constrained, and -- |19  Because ho matter what | do, they're going to
20 and simply should be able to be provided to anyone. 20 say, uh, that's not the ones we need. We need the ones
21 If he--if the Appellant is having a problem 21 that show that you're guilty. | don't know what those
22 getting those types of documents, 1"-- I'm alittle 22 onesare, but --
23 concerned. These historic ones, I'm not -- I'mnot too -- |23 (Participants talking at the same time)
24 you know, somebody read areport, and it referenced 22002 |24  MR. GALPREN: That's very objectionable.
25 document, and the 2002 document is not there, 'mnot |25 MR. FREY: (Unintelligible) and they can have
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1 everything -- like | say, every document we haveisa 1 of the appeal of awater permit? And | would say the
2 public document. 2 answer isno.
3 Mr. Coyner, you've been right on that. | 3  COMMISSION CHAIRMAN GANS: Thank you.
4 understand your -- your three groups of documents. 4  MS. TANNER: And -- and, your Honor, and
5 Obvioudly the onein the future, we can't supply. The 5 I'm-- excuse me. | always say your Honor.
6 ones, you know, in -- what do you call it -- the 6 And-- and Mr. Chairman, NDEP ison this call,
7 warehouse, you know, those may beway over. Butif it's | 7 and they can certainly answer any questions about
8 inthe building -- and there are some documents down in | 8 documents that were provided and the manner in which they
9 the Las Vegas, ashelf of documents there, but if wehave | 9 were provided if there are any specific questionsthat |
10 the document and -- we will provide it. 10 haven't -- that | or Mr. Frey haven't answered.
11 | can't -- you know, until thislist came out, 11 COMMISSION CHAIRMAN GANS: Thank you.
12 | don't have away of reading their mindsastowhat -- |12 Mr. Galpren, | think | cut you off alittle
13 not only don't | have that capability, if | had it, | 13 earlier. We're about ready -- the panel is about ready to
14 don't haveto useit. 14 gointo deliberation. Isthere anything else that you
15 MS. TANNER: ThisisLynaTanner. May | -- 15 wanted to add?
16 Bill, may | put afiner point on that? 16 MR.GALPREN: Yes. Absolutely, Mr. Chairman.
17  MR.FREY: Sure. 17 Thank you for the opportunity.
18 MS. TANNER: I -- | do appreciate the comment 18  The--1 can't -- | can't respond to all of
19 by Chairman Coyner that, you know, certain documents |19 these things that were said, but let's be very clear about
20 should be readily available. 20 this. The quarterly groundwater monitoring reports are
21 And| think if you -- you know, think back 21 required under the permit to the Bureau of Corrective
22 about what was said today, Mr. Galpren indicated that |22 Actions, under the permit Section 2B2.
23 their first visit, that they cameto NDEP in Carson City, |23 And there can be no doubt that those documents
24 which iswhere Water Pollution Control permit filesare |24 are within the control of the Bureau of Water Pollution
25 located, to look at all of those documents that were 25 Control, not merely the Bureau of Corrective Actions.
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1 relevant to the issuance of the permit. That wasback in | 1 It'strue that the permit requires a copy of
2 June. 2 them to be sent to BCA, but the primary repository -- the
3 Now, in September they -- they list out a 3 agency that -- the bureau that is responsible to oversee
4 number of documents that, with al due respect, are 4 permit compliance, isthe Bureau of Water Pollution
5 primarily related to Bureau of Corrective Action. Those | 5 Control.
6 filesarelocatedin LasVegas. So, again, therewassome | 6  Second, with respect to the interstitial layer
7 confusion on -- on whether (sic) they mean by monitoring | 7 monitoring, contrary to what Ms. Tanner told you afew
8 reports, groundwater monitoring reports. 8 minutes ago, the 2005 permit and the 2010 permit are no
9  Arethey talking about the discharge 9 different with respect to the reporting periods. Each
10 monitoring reports to which we have arecord that they |10 requiresthat |eakage rates shall be reported in units of
11 copied, that, by the way, contain actually the similar 11 average gallons per day, per month, per pond, so monthly
12 datato the groundwater monitoring reportsthat they're |12 reporting.
13 requesting from the Bureau of Corrective Action? And |13 That material is-- or is-- isrequired to be
14 then, more importantly, isthat relevant to the 14 reported to the Bureau of Water Pollution Control. NV
15 issuance -- to the issue of whether or not they get a 15 Energy hasjust stated that they provide al the
16 continuance? 16 information that they're required to, to the Bureau of
17  So, again, it's not that we're refusing to 17 Water Pollution Control, and | don't know how we could
18 provideit. It'sthat they -- they have been given 18 have been any more clear about what we were seeking than
19 opportunity to -- to access those documentsthat were |19 when we asked for -- asked for this data.
20 relevant to the issuance of the permit. They got that 20 Theinformation asto the hydro --
21 back in June. Three months later they make arequest for |21 hydrogeologic site characterization of the mesa, we've
22 Bureau of Corrective Action documents, which | would argue |22 already heard that that material -- well, at least the
23 arenot relevant. 23 engineering design reports -- I'm presuming that they also
24 And, yes, they're entitled to see them, but 24 provided site characterization reports -- was provided and
25 thequestionis: Does that entitled them to a continuance |25 formed the basis for NDEP's approval on July 25 of -- of a

Page 93 - Page 96 (24)

Capitol Reporters

(775) 882-5322






Inre: Appeal of NDEP Renewal of Nevada Power Company
Discharge Permit NEV91022 for the Reid Gardner Station

Preliminary Hearing via Teleconference
October 21, 2010

Page 97 Page 99
1 construction permit. 1 SoMr. Coyner and Mr. Anderson, I'd liketo
2 Sowhy then could we not receive that 2 make sure that you kind of keep these in the back of your
3 documentation that we asked for, hydrogeologic site 3 mind, and at least provide the panel with your thoughts on
4 characterization of the mesa and the engineering design | 4 where we should go with this.
5 reports? There's been no claim of confidential business | 5 COMMISSIONER COY NER: This is Commissioner
6 information. There's been no explanation for failingto | 6 Coyner. Did we have adate certain for submittal of
7 give usthose materials. 7 briefs, RoseMarie?
8 Sotheseare materids, at least the first 8 MS. REYNOLDS: Yes, wedid.
9 three categories, that are clearly required to be provided | 9 COMMISSIONER COYNER: And that was?
10 to NDEP on aregular basis or clearly required to be 10 MS.REYNOLDS: The date for the Appellant's
11 provided to NDEP through the permitting process. 11 opening brief was earlier this month, and the Appellant
12 Asto the other documents with -- that have 12 didfiletheir brief, although they've requested the right
13 been identify through a document that was provided to us |13 to supplement their brief based on what happens at this
14 by NDEP, in response to our request for information, we |14 hearing today.
15 need those documentsin part because they have declinedto |15  If | -- my memory serves me correctly, |
16 give usthe -- the other relevant information, the 16 believethat the State and the Intervenor's brief, in
17 quarterly -- the historical quarterly groundwater 17 response to that opening brief, are due today, and then
18 monitoring reports, including through 2009, the historical |18 thereply brief, if the Appellate choosesto file one, |
19 and current interstitial layer of monitoring reports, 19 believeisdue either at the end of next week or at the
20 and -- and so on. 20 beginning -- like November 1st or 2nd.
21 And we need them also so that we can be able 21 COMMISSIONER COY NER: Which is the week of the
22 to come up with an assessment as to the background 22 currently-scheduled appeal hearing, November 4 and 5.
23 conditions of -- the hydrogeologic background conditions |23 MS. REYNOLDS: Right.
24 against which the performance of the existing ponds, which |24 ~ COMMISSION CHAIRMAN GANS: Correct.
25 continue under the current permit, and the performanceof |25 COMMISSIONER COY NER: Mr. Chairman, could |
Page 98 Page 100
1 the proposed new ponds can be adequately predicted. 1 ask NDEP a question?
2 Without that information, we will not be able 2 COMMISSION CHAIRMAN GANS: Absolutely.
3 to make the kind of arguments that wewishto makeatthe | 3 COMMISSIONER COY NER: With regards to the
4 hearing and in briefing that namely the permit termsare | 4 grouping of the documents -- and, Bill, if you're going to
5 either sufficiently protective or insufficiently 5 respond, I'm looking at the five-page document list, the
6 protective of the environment. 6 hitlist.
7 | think | canleaveit there. 7 MR.FREY: Yes, sir. | -- need to reopen it
8 COMMISSION CHAIRMAN GANS: Okay. Thankyou | 8 On my computer.
9 very much. 9 COMMISSIONER COYNER: Okay.
10  Wewill now go into our deliberations, the 10 MR.FREY: But just a second.
11 panel deliberations. 1'd ask -- or give the panel a 11 COMMISSIONER COYNER: Wdll, | can you can do
12 couple of thoughts. 12 this off the top of your head.
13 Number one, | think the law is pretty specific 13 MR.FREY: Yeah, sure.
14 about good cause for our deliberation or our decision. 1 |14 COMMISSIONER COY NER: Can you tell mein group
15 think there may be also -- if we decide not -- are 15 one, which is the quarterly groundwater monitoring
16 inclined not to do the subpoena, we could also ask that |16 reports-- | understand they're in two different sections
17 certain public documents be made available assoonas |17 of NDEP -- but do they exist?
18 possible or as a-- asacondition of our deliberation. 18 MR.FREY: | believe so.
19  And | want to bring to the attention of the 19 COMMISSIONER COYNER: They exist.
20 panel, on page 7 of 8, of the motion by Sierra Club, 20 MR.FREY:Yes
21 October 6th. There's a sentence at the very end that 21 COMMISSIONER COY NER: So they were submitted
22 says, "Inthe aternative, in the event the SEC denies 22 by the company promptly, and they -- they all exist. So
23 requested action on Number 1, SierraClub requestsa |23 they should be available, and | think a part of what |
24 one-week delay in the presentation of brief" -- "of 24 heard they've already been copied -- some of them. So --
25 briefing schedules.” 25  MR. FREY: Some of them have been. | mean,
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1 they can be put in aroom to go through. 1 Interstitial layer monitoring -- again,
2  COMMISSIONER COYNER: Right. So -- 2 Mr. Tinney, you don't have to answer this -- whoever knows
3 MR.TINNEY: Canl -- canl pokein? Thisis 3 this.
4 Alan Tinney. 4 The company provided all of those according to
5 COMMISSIONER COYNER: Sure. 5 the conditions of the first permit, the 2005, | believe it
6 MR.TINNEY: I have aquestion, 6 ispermit. Toyour knowledge, they've submitted their
7 Mr. Commissioner. 7 required interstitial layer monitoring reports?
8  Bill, isthat okay? 8 MR. TINNEY: Would you like me to answer that
9 MR.FREY: If it's okay with the Commissioner 9 one, again, Mr. Commissioner? ThisisAlan.
10 it's, fine. 10 COMMISSIONER COY NER: Whoever has the
11 COMMISSION CHAIRMAN GANS: Absolutely. Go |11 knowledge.
12 right ahead. 12 MR.TINNEY: Okay. Ms. Lyna-- Ms. Lyna
13 MR. TINNEY: Thank you, Mr. Chair. Thisis 13 Tanner actually said that correctly earlier. That wasa
14 Alan Tinney for the record. 14 part of the permit that has no date time of when those are
15  To answer those questions, number one, | want 15 submitted. They're getting those submitted as we speak
16 to make sure that everybody understands. We've given |16 right now and will provide them as soon as we get themin
17 everything that we have -- that we know that we have. |17 the building.
18 They've never been -- we've never blocked them fromany |18  The unitsthat Mr. Galpren was talking about
19 document, as both of the attorneys have said -- have said. |19 was a unit on how they deliver them to us, not of when
20  Number two is at the hearing there was never 20 they're supposed to deliver it to them.
21 no request of any documentation, because the only thing |21 It'sthe units of -- of -- the dimensional
22 that was done at the hearing, Mr. Coyner, that asked 22 unit of what they're supposed to deliver them to usin,
23 earlier, was -- it was a hearing, and that was the first 23 not when they're supposed to give them to us. We have
24 timethat Sierra Club had ever shown up, and therewasno |24 fixed that in the 2010 permit to make sure that they're
25 request of any documents to be brought to the hearing. So |25 part of the quarterly monitoring report, the DMR's of the
Page 102 Page 104
1 theonly thing at the hearing was the permit and thefact | 1 2010 permit.
2 sheet at thetime. 2  MEMBER WOODLAND: And thisis Tom Woodworth
3 You know, we cannot provide documents that are 3 with NV Energy, and that is absolutely correct. We have
4 not inour building. So the only thing we can provideis | 4 recently learned that this was something that was -- there
5 what we have. We have no other way to provideit. So | 5 wasjust aconfusion in interpretation for exactly the
6 they've beenin our building. We provided them everything | 6 reasonsthat were said, and this had been fixed now,
7 that we know that we have. 7 whereas -- contrary to what Mr. Galpren said, thereis
8  So, you know, I'm not sureif I've answered 8 very distinct difference between a 2005 and 2010 permit.
9 your gquestion, but we can only provide what we haveinthe | 9  The 2005 permit does not include the following
10 building, and we've provided everything that we have. |10 sentence I'm going to read from the 2010 permit, "All
11 COMMISSIONER COYNER: Sothey -- Mr. Chairman, |11 |leakage rates to be reported with quarterly report." That
12 if I might ask Mr. Tinney a question. 12 wasn't in there before and now it is. And now that
13 Quarterly groundwater monitoring reports, and 13 situation has been clarified. As soon as NDEP brought
14 they've got along list here -- multiple years, your 14 thisto our attention, our people have been immediately
15 position isthey have those? 15 working to get that information collected.
16  MR. TINNEY: Mr. Chairman, thank you, 16 COMMISSIONER COYNER: So | guess -- again,
17 Mr. Coyner. 17 thisis Commissioner Coyner for the record -- the reports
18  Those quarterly monitoring reports, we ran 18 that would have been generated from 2005, with regards to
19 that as out of the quarterly monitoring reportswas part |19 leak monitoring, report monitoring, exist or they don't
20 of the AOC. They were provided that through an email from |20 exist? They don't exist?
21 Mister’-- Mrs. Shannon Harbor out of BCA. Wedidnot-- |21 And I'm ageological engineer, and the mining
22 wedid not read that as the discharge monitoring reports |22 industry, | think, reports this stuff al thetime. It's
23 aspart of the permit. They'retwo different reports, but |23 not likeit's some kind of foreign -- foreign thing to us.
24 they were provided those, anyway. So, yes. 24 Weare very capable of leak monitoring and detection with
25 COMMISSIONER COYNER: Thisisyes. 25 regardsto cyanide heap leach.
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1 So-- sodoordonot the interstitial layer 1 possession of NDEP or isin the possession of NDEP?
2 monitoring reports exist? 2 MR.GARCIA: Thisis Tony Garciawith NV
3 MR.TINNEY: I -- 1 just make-- | want to 3 Energy.
4 make surethat -- before | said it on the record, but, 4  Soasrequired for any engineering technical
5 yes, theinformation does exist. We are right now 5 designslikethat, we have to do the hydro -- the
6 compiling it to make sure that we have everything, al the | 6 geotechnical study. That study has been done. 1'd have
7 dates, the entire terms -- entire terms properly 7 toconfirmit, but | believe when the application was
8 documented, but, yes, the information does -- 8 submitted, it was referenced and the specifications and
9  (Participantstalking at the same time) 9 design -- again, I'm not sure that the actual report was
10 COMMISSIONER COY NER: Back to 2005? 10 submitted, but it was probably referenced. We'd have to
11 MR.TINNEY: Yes. 11 follow up on that, but we can confirm that it was done.
12 COMMISSIONER COYNER: And -- and, again, 12 COMMISSIONER COY NER: Does NDEP want to
13 Mr. Chairman, | don't want to belabor the point, but | 13 comment? Do you have a copy that report in your
14 think the Appellant has apoint, that if -- let's just 14 possession?
15 that NV Energy was going to come in and propose to 15 COMMISSION CHAIRMAN GANS: Mr. Frey?
16 construct an identical cell up ontop of the hill asto 16 MR.FREY: I'd haveto defer to Alan. Alan
17 what they're building down below, and if the building -- |17 Tinney.
18 ones down below, for whatever reason, are adjudged at the |18~ MR. TINNEY: Mr. Chairman, Alan Tinney,
19 hearing asinadeguate, that would berelevanttome-- |19 Mr. Commissioner Coyner.
20 COMMISSION CHAIRMAN GANS: Point taken. 20 Wewould haveto look at that. But let me
21 COMMISSIONER COYNER: -- and | would want to |21 takeit back just for a second on what's required to issue
22 know that -- 22 apermit. Theissuance of apermit isrequired upon an
23  COMMISSION CHAIRMAN GANS: Y eah. 23 application. All this other information is-- all these
24  COMMISSIONER COYNER: -- if the plastic was 24 other documents, and the documents -- and | also want to
25 thicker, or thinner, or whatever. 25 make sure that the interstitial fluid leakage rate of the
Page 106 Page 108
1 Sowithregardsto that, it would seem like 1 2005 permit -- there was no specific date that that was
2 that -- those -- that material -- again, it'sfrom a 2 required to be turned in. So there's no compliance
3 historic system. The system may not have been adequateto | 3 issues.
4 current standards. | don't know. So how relevant isit 4 I'msurethey havethe ability to doit. I'm
5 to the new permit? 1I'm not sure. 5 surethat they can doit. I'm surethey will have the
6 Butl cantell youif they're cominginand 6 reportsinto us, and we'll provide them once we have them
7 saying, "l want to build the same one that | did down 7 inour building.
8 there," and the other one didn't work -- the first one 8  Thesecond question isthe hydrogeological
9 didn't work, that would be relevant to me. 9 report. We'd have to look and seeif actually that report
10 Soit'sgood that that information is going to 10 wasin the building.
11 beavailable. | would like to think that the Appellant 11 But, you know, please remember that all these
12 could be provided that information with adequatetimeto |12 ponds are zero discharge per mo -- ponds. They're not
13 do that sort of analysisthat | just did in my head, sort 13 going to be going into the -- you know, into any of the --
14 of onthefly. Sol mean, okay. I'm there. 14 any of the soil. So we'll be reviewing the document of
15  How about this hydrologic -- okay -- those are 15 the construction and the -- and the -- and the engineering
16 both kind of historic, you do a sort of comparative 16 design documents of the pond once submitted prior to
17 analysis, al that sort of thing. It could be relevant. 17 construction of the ponds.
18 But this Number 3 -- wasn't there or isn't there available |18 COMMISSIONER COY NER: Well, | guess | thought
19 ageological engineering report on the proposed sitefor |19 | heard NV Energy -- thisis Commissioner Coyner again,
20 these ponds? 20 for therecord -- that NV Energy is out there with the
21 Being ageological engineer, | would think 21 scrapers building the ponds.
22 therewould be one. 22 MR. WOODWORTH: And -- and thisis Tom
23 MEMBER WOODLAND: Thisis Tom Woodworth at NV |23 Woodworth. | think we misspoke earlier, because there was
24 Energy. There certainly are, and they would -- 24 on some confusion on our end. But the site that -- I'll
25 COMMISSIONER COYNER: And wasit in the 25 let Tony Garcia state it, because the information was sent
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1 to NDEP. It'sjust adifferent department, apparently, 1 MR. GALPREN: That's -- that's an important

2 that receivesit. So -- 2 compliance issue with respect to the 2005 permit.

3 MR.GARCIA: This-- thisis Tony Garciaof NV 3 COMMISSION CHAIRMAN GANS: we understand your

4 Energy. Sotheway that we -- the way we have handled and | 4 point, and | think that's been asked and answered.

5 work with NDEP, it's -- it's multiple departments within | 5 Whether you accept that answer or not, | don't know, but |

6 NDEP, where the application to renew the wastewater | 6 do know | feel it's been answered. And | don't want to

7 discharge permit was directly in communication --in--in | 7 being back and revisit that any more.

8 cooperation with the Bureau of Water Pollution Control | 8  MR. GALPREN: Okay.

9 permitting. That would be Alan Tinney's group. 9 COMMISSION CHAIRMAN GANS: Mr. Anderson?
10  Asfar asthe design and specifications of the 10 COMMISSIONER ANDERSON: Y ou know, thisisa
11 new ponds, that design specification, and along with 11 very complex situation here. | guessif | understand the
12 whatever additional supporting documents, went to NDEP |12 discussion with Commissioner Coyner, thereis alack of
13 Technical Services. 13 information today regarding interstitial layer monitoring,
14  Thethird party that we dealt with, in getting 14 and | guessto some degree we need a clear roadmap here of
15 the dam safety part of that approved, was with the NDEP |15 how the processisto work.

16 Bureau of Water Resources, which is another different (16 | fed likeI'm at abit of aloss to make
17 department. So where we kept hearing about we can't find |17 a-- cometo aconclusion here until | fully understand
18 the document, there's three different divisions or 18 what the process for the permitting and the three
19 departments within NDEP that we've been cooperating with, |19 different areas of NDEP or Water Resources, and how it all
20 al of which have regulatory authority to either, number |20 fitstogether.
21 one, grant the permit, authorize the design and 21 COMMISSION CHAIRMAN GANS: Let mejust makea
22 specifications, and then the final design for the dam 22 comment as part of the panel. | understand what
23 safety part and the authority to discharge water isa 23 Mr. Anderson is saying, because | had to share some of
24 different division. 24 that concern or confusion.
25  Sothere's-- there's documents throughout 25  Wherel standis| -- | don't have a problem
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1 NDEP. They're not al just in one department. 1 with continuing the hearing. | am -- I'm reluctant to

2 MR.TINNEY: So we misspoke when we said we 2 pursue a subpoena power, given what 1've heard today.

3 hadn't submitted the information to NDEP. What wasmeant | 3 So my -- the direction | would probably go

4 wasthat it was submitted to NDEP, but it was sent tot eh | 4 with this or certainly consider, if the other panel

5 appropriate department within NDEP. 5 members concur, would be adirection of, okay, let's give

6 UNIDENTIFIED SPEAKER: That is correct. 6 some more time, which would also give, in the alternate, a

7  MR. GALPREN: Mr. Coyner? Thisis Dan 7 little more time with the briefing schedule, and alittle

8 Galpren. | would just liketo say, if | can, that | can 8 more time with the hearing.

9 quickly for therecordinrespondingto Mr. Tinney and | 9  I'm reluctantly saying this, because | hate to
10 alsoto Mr. Woodworth, | -- | cannot let it stand without |10 drag thesethingsout. It -- these things can just go on
11 objecting to the characterization of the 2005 permitas |11 and get alife of their own. If the panel wantsto
12 not requiring reporting of interstitial layer monitoring |12 consider -- and I'm trying to do this so we can get on
13 analysis. 13 with this -- maybe a 30-day extension until early
14  The permit clearly saysthat it will be 14 December. | want to be careful. We'reall getting into
15 reported separately for each month, and daily flow for |15 the holiday season, but I'd like to get this thing done as
16 each month shall also be reported. And it also says 16 soon aspossible.

17 leakage rates shall be reported in units, of average 17  So with that, as a suggestion, Mr. Coyner,

18 gallons per day, per month, per pond. 18 Mr. Anderson, if you've got any alternatives or ideas
19  So | think that the Applicant was on fair 19 other than, I'd certainly like to hear it.

20 notice, not asto what particular day of any particular 20 COMMISSIONER COYNER: Thisis Commissioner
21 quarter they need to report this information, but that 21 Coyner.

22 information needed to be reported on amonthly basis |22 | camein reluctant to extend the schedule,

23 rather than simply maintained within the officesof NV |23 because NV Energy has put at business risk, as they move
24 Energy. 24 forward. We have a February date for -- for the pond
25 COMMISSION CHAIRMAN GANS: Mister -- 25 filling that'sin front of us, that | view as asort of a
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1 watershed date. 1 threetimes, and we give them the documents that we have.

2 ButI'm--I'm still uncertain -- | don't 2 And | understand you're in adifficult position that

3 have -- | don't have, although I've heard from NDEP, that | 3 it's-- we said and then they say.

4 they've provided everything they have in the building, 4  But we need somefinality to this, and we need

5 and -- but yet | hear relative -- two offices, and three 5 to get thison so that if, in fact, we do prevail, that

6 different agencies, that might have relevancy to this 6 the construction of these new ponds can go on, because

7 permit or not. That'sled meto be alittle less certain 7 they are an improvement to the environment.

8 of moving forward. 8 | takewhat Commissioner Coyner said. You

9 | guessl'dliketo hear from the three 9 know, he wants to know if they leak or not, but whether
10 parties-- thiswould be briefly -- from Nevada Energy, |10 they leak or not, | -- | haveto just conclude that brand
11 and Sierra Club, and from NDEP, their feelings about a |11 new ones are going to be better than two- or
12 continuance. 12 three-year-old ones. | mean, maybe there's something
13 COMMISSION CHAIRMAN GANS: well takethemin |13 wrong with that, but | just think that way.
14 the same order before, and the Appellant first. 14  Andso-- if you're-- and | understand your
15 MR. GALPREN: Thank you, Mr. Chairman and 15 entertaining this continuance, but | have to just plead
16 Members. 16 with you to put some kind of control on this, because we
17 Wéll, a30-day extension would be adequate 17 areyou at the mercy of all these hearings, no, we didn't
18 if -- if there's not atremendous delay in getting the 18 get the documents.
19 necessary data and documents. To expedite, it probably it |19 COMMISSION CHAIRMAN GANS: Understood.
20 would be good if I and my expert could speak directlyto |20 MR. FREY: Thank you.
21 NDEP officialswho would be in charge of trying to, you |21 MR. WOODWORTH: And thisis Tom Woodworth from
22 know, aggregate this information and convey it to us. 22 NV Energy. We -- we would, of course, obviously second
23 Asl said in the opening, | think that we need 23 what Mr. Frey said. We could just point out two things.
24 about -- at minimum of three weeks subsequent to actually |24 | mean, we certainly do understand that
25 receiving the information to be able to, you know, fully |25 Appellant hasthe right and it's certainly relevancy to
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1 digest it and utilizeit in our briefing and the hearing. 1 look at documents that were part of this application

2 S0 30days-- if we're talking about 30 2 process.

3 working days that could work, so long as-- solongasthe | 3 But we would just make two points that we made

4 information isreceived within thefirst 10 days. Now, | | 4 earlier. It should be limited to what istruly relevant

5 don't know how else to answer that question. Weneed | 5 to this proceeding, and, secondly, | would still argue

6 sufficient time to be able to read the documentsandtobe | 6 that thisiscoming latein the process. They had the

7 ableto analyzeit. 7 opportunity to make these requests as early as

8 COMMISSION CHAIRMAN GANS: Okay. | -- 1 will | 8 October 2009.

9 say, to clarify, before we go onto NDEP, | wasthinking | 9  They didn't decide to make this request -- and
10 of 30 calendar days, not 30 work days. So | guessI'mnot |10 | might be off by aweek here, and I'm sure Counsdl will
11 absolutely tied to that, but that's what | would 11 correct me, but they came in to NDEP's officesin around
12 recommend. 12 June 2010, and they made requestsin June. Then when the
13 Solet'sgoonto NDEP. 13 got the abeyance of their appeal, no more action until
14  MR. FREY: Yeah, thank you, Mr. Chairman, 14 September.
15 yeah. You know, in the course of an hour and ahalf we |15 | feel that they could have done this stuff
16 went from three weeks to six weeks. 16 well -- well earlier, during the public comment phase, and
17  We're opposed to the continuance because 17 | feel like NDEP and particularly us are left to suffer
18 they'll will be another one and another one. Because-- | |18 because they're now going to be making these requests now,
19 mean, we're going the supply documents-- and | hear what |19 thislate, and that kind of impacts our finality.
20 you're saying on this, and | hear what the other 20 That al said, I don't think we're going win.
21 Commissioners are saying, too. 21 | don't know if we're going to persuade you on that point,
22  Butwehavealist, and well provide those 22 but if the documents were relevant, and we had a
23 documents, but is there going to be another list and then |23 limitation to these continuances, NV Energy doesn't
24 another list, and then what about these documents? You |24 necessarily disagree with the point that they should have
25 see, we've had them -- we've had the SierraClub over |25 the ability to look at documents that are relevant to the
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1 application. 1 origina hearing date.
2 COMMISSION CHAIRMAN GANS: Gentlemen, with | 2 And | believe that they can be provided by the
3 that, | want to make clear that all, you know, as far as 3 end of next week.
4 I'mwilling to go is 30 calendar days, period. Nomore | 4 COMMISSION CHAIRMAN GANS: Mr. Anderson?
5 extensions. It'sthe end. We've got to move forwardwith | 5 COMMISSIONER ANDERSON: | would concur,
6 this, if we even go that far. 6 Mr. Chairman. | think that all three of those can be
7 | would also suggest that maybe the Items 1 7 produced readily, quickly. And that would certainly give
8 and 2 -- | agree with Mr. Coyner. | think that assoonas | 8 the Appellant enough time to take alook at them before
9 those are available or wherever they are, we-- wecan-- | 9 the November 4th hearing. | concur without objection.
10 we can see some -- some amount of legitimacy to those, but |10 COMMISSION CHAIRMAN GANS: Okay. Thenwhat |
11 asfar astherest of the list goes and everything else 11 need isamoation.
12 going on, there's not going to be any more lists. Were 12 COMMISSIONER COYNER: Well, | would give --
13 not going to continue to delay this, for the very reasons |13 before | make a motion, | would give NDEP one more shot
14 that NV Energy is saying and NDEP. 14 at: Isthat arealistic expectation? And if it'snot, |
15  Sothat'swherel am. Mr. Coyner, 15 need to hear that, because then I'd entertain the idea of
16 Mr. Anderson, anything you can add or want to changeis |16 acontinuance.
17 finewith me. 17  MS. TANNER: Thisis Lyna Tanner for the
18 COMMISSIONER COYNER: Mr. Chairman, thisis |18 Attorney Genera's Office. We'd defer to Ms. Cripps' and
19 Commissioner Coyner. | -- | believe -- and I'm just going |19 her staff as far as whether or not dealing with 1, 2, and
20 to group theminto three items, one, two, and three, and |20 3 can be provided.
21 they'rethe first three items on the list of documents. 21 AndI guess| just want to make sure |
22 I'mreally not concerned about the rest. 22 understand, on top of that, that the remaining documents
23 It would seem to me that there's been evidence 23 listed as not received, we're not going to worry about for
24 presented that they aready copied some of these, maybe |24 the purposes of the appeal. I'm not saying that they
25 not some of the other ones, because they were in two 25 can't get what'sin our possession, but for purposes of
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1 locations, but that should be readily resolved, likenext | 1 the appeal, we're not -- those would not be subject to
2 week, on the quarterly groundwater monitoring reports. | 2 further continuance.
3 Theinterstitia layer monitoring, there's 3 COMMISSIONER COYNER: That's my intent,
4 obviously some sort of miscommunication or difficulty. It | 4 Mr. Chairman. | -- | -- we can't have interminable
5 lookslikeit's being handled, being resolved. I'd like 5 fishing tripsthat just go on and on for more and more
6 to seethat in some somebody's hands, if somebody could | 6 fish.
7 provide me with atimeframe, that could tell methatwould | 7 COMMISSION CHAIRMAN GANS: | agree.
8 be done by the end of next week, I'd appreciate it. 8 MS. TANNER: So | would defer to Ms. Cripps
9  Thehydrologic site characterization report, | 9 and her staff asto whether or not 1, 2, and 3 can be
10 believeexists. | think it told it exists. Again, 10 provided within the -- aweek's timeframe.
11 speaking as ageological engineer, that document shouldbe |11 COMMISSION CHAIRMAN GANS: (Unintelligible),
12 easily provided, unless there's areason not to provide |12 please?
13 it. 13 MR.TINNEY: Thank you. ThisisAlan Tinney
14  And that one | would even venture into the 14 for therecord. Thank you, Mr. Chairman.
15 subpoenarealm, because it could be avery key document |15  We're more than happy to give -- we -- we
16 with regardsto the site and the suitability of the site. 16 already gave quarterly monitoring reports, but we will
17 But, again, if it exists, it's as easy as tomorrow, if the 17 givethem again, and make sure that everybody's cc'd to
18 subpoenaisissued, it hasto be produced. Soinmy mind, |18 seethat we've shown those also again.
19 | see most of those three things being resolved withina |19  Interstitial layer monitoring, as soon as we
20 week. 20 get them in the door, we'll be more than happy to get
21 Knowing the difficulty of getting everyone 21 them. Sowell -- we don't have it thisright this
22 together, and Mr. Walker went quite a-- quitealengthto |22 second, but we're more than happy to give them. The
23 get those two dates secured, I'm almost willing to go with |23 second we can get them in the door, they can -- we'll make
24 the assurances the -- with assurances that those three 24 sure and we'll cc everybody on that.
25 documents, nothing else could be provided, with the 25  The proposed mesa pond documentation, the
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1 hydrogeol ogic site characterization report, we will go 1 week, which it sounds like I've gotten an assurance from
2 downstairs and look for that, and if we haveit in the 2 them that those -- that the three can, I'm willing to go
3 building, well get it to you right away. 3 forward with the current appeal hearing.
4  Sothat's-- so | want to make sure those are 4 COMMISSION CHAIRMAN GANS: Okay. So let's
5 your three reports, Mr. Chairman and Commissioner 5 make sure we clarify what we just discussed.
6 Coyner -- those are the three that we haveto giveunder | 6  First of all, the documents that we've agreed
7 your proposed thoughts. 7 to, which are the quarterly groundwater monitoring
8 MS. TANNER: Engineering design reports, as 8 reports, the interstitial layer monitoring, and the
9 well? Isthat -- wasthat also included -- 9 hydrogeologic site characteristics reports, will be
10 COMMISSIONER COYNER: I don't know that means, |10 available and presented by the end of next week.
11 Mr. Chairman. 1'm not sure that those have been produced |11 Now, do we have any holidays to consider
12 yet by the company. Sol can't redly say. 12 during this next week period?
13 MR.WOODWORTH: Yeah. Thisis--thisisTom |13 COMMISSIONER COYNER: Nevada Day.
14 Woodward for NV Energy. I've confirmed thiswithour |14 COMMISSION CHAIRMAN GANS: Nevada Day iswhat?
15 people. We are -- we've been working diligently on this |15 On Friday?
16 interstitial monitoring information, since it wasbrought |16 =~ COMMISSIONER COY NER: Friday. Go to the next
17 to our attention, and we worked out that confusion. 17 Monday. But then you're bumping up against the Thursday
18  Weare-- we seem confident that we will be 18 hearing, and | know -- I'm weakening on my continuance.
19 ableto make -- get that information to NDEP timely, so |19  MR. TINNEY: If we -- if we can -- thisis
20 that they could make the commitment to have all this 20 AlanTinney, Mr. Chairman. Can| make asimple -- if we
21 information out by the end of next week. 21 can get all these documents together, we'll -- welll
22 COMMISSION CHAIRMAN GANS: All right. 22 provide them by Thursday.
23 COMMISSIONER COYNER: And canwetouchonthe (23 ~ COMMISSION CHAIRMAN GANS: Okay. That -- but
24 hydrogeologic site characterization report? To Nevada |24 that's what we're basing this motion on. They will be --
25 Energy's knowledge, isthat in the hands of it some branch |25 they will be available by Thursday.
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1 of NDEP? 1 MR. GALPREN: Mr. Chairman, the design
2 MR.WOODWORTH: We were just talking about 2 reports? What was the conclusion there? Those are
3 that. We-- we don't know -- we don't know, but if it 3 essentia for usto be able to evaluate the -- the degree
4 isn't, we will have no problem getting it to the -- 4 to which the mesa ponds will be structurally sound and
5 getting it to everybody by the same timeframe. 5 will not leak.
6 MR.GARCIA: Thisis Tony Garcia, NV Energy. 6 COMMISSION CHAIRMAN GANS: Mr. Garcia, what
7 S0, again, talking about the different branches within-- | 7 wasthe story on that?
8 within NDEP, | believe the document that you're seeking | 8 MR. WOODWORTH: Thisis Tom Woodward, and I'm
9 may have been submitted to the Technical Services Group, | 9 looking at my Environmental Services Manager to make sure
10 and it may beinthe Las Vegas office as opposed to the |10 | don't say thisincorrectly, but we believe all that
11 Carson City office. So | would suggest you check there |11 information has been provided to the NDEP's Technical
12 also. 12 Services Group -- (indistinct voice in the background) --
13 MR. WOODWORTH: But we'll -- well definitely 13 and the Bureau of Water Resources.
14 work with NDEP to make sure -- if -- if they -- if they |14  But when we leave this room we will make sure
15 can'tfindit, or if they haven't submitted it yet, it 15 that that has been the case. So if there's any confusion
16 will get there. 16 on that, or people can't find it, we will get it to them.
17  COMMISSIONER COYNER: So, Mr. Chairman, this |17 COMMISSION CHAIRMAN GANS: Mister
18 is Commissioner Coyner again for the record. | don't 18 (unintelligible), we'll add that --
19 think a subpoenais necessary for that document seeingas |19  (Participants talking at the same time)
20 how the company, at least, believesthat it'sin the 20 COMMISSIONER COY NER: Mr. Chairman, thisis
21 possession of NDEP. 21 Commissioner Coyner, just for the record.
22 COMMISSION CHAIRMAN GANS: Yes, | -- 1 agree |22 And am | to understand, when you say,
23 with you. 23 "engineering designs,” that would be like, well, the
24  COMMISSIONER COYNER: So given thefact that |24 pond's going to look likein profile, it's going to have
25 that those materials can be provided by the end of next |25 thiskind of slope, it's going to have this kind of base
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1 underneath of it, it's going to have this thickness of 1 theintertitial layer monitoring data, and the
2 plastic, that sort of thing? 2 hydrologic, and the third category would be hydro --
3  MR. GALPREN: Mr. Coyner, yes, that's correct. 3 hydrogeologic characterization report and engineering
4  COMMISSIONER COYNER: Wdll, I'm asking the 4 design reports.
5 company. 5  And that's my motion.
6 MR. GALPREN: Oh, I'm sorry. 6 COMMISSIONER ANDERSON: I'll second that
7 COMMISSIONER COYNER: | think that was 7 moation.
8 Mr. Galpren. 8 COMMISSION CHAIRMAN GANS: Okay. Beforewe go
9  UNIDENTIFIED SPEAKER: That was our 9 onisthereany -- any discussion by the panel of the
10 understanding aswell, yes. 10 motion?
11 COMMISSIONER COYNER: And that's what -- 11 COMMISSIONER COYNER: Did | havein motion by
12 that'swhat you believe you've already provided and you |12 Thursday? I'm sorry. Kathy, can you help me? That was
13 just need to locate. 13 my intent. If not, that those be documents be provided by
14  UNIDENTIFIED SPEAKER: That is correct. 14 Thursday. And somebody help me with the date.
15 COMMISSION CHAIRMAN GANS: sonowweknowwhat |15 ~ MS. REBERT: October 28th.
16 documents are going to be provided, and we know they're |16 COMMISSIONER COY NER: Thursday, October 28th.
17 going to go provided by Thursday. 17 MS. REBERT: Yes.
18  And now the next question | haveis: Canwe 18  COMMISSIONER COY NER: Okay.
19 stay with the existing hearing date? | would prefertodo |19 COMMISSION CHAIRMAN GANS: Okay.
20 that if at all possible. Mr. Coyner, Mr. Anderson? 20 MR. GALPREN: Mr. Chairman, Dan Galpren with
21  COMMISSIONER ANDERSON: Yes, Mr. Chairman, | |21 the Sierra Club. Our -- the briefs -- our reply brief, in
22 would suggest we stick with the current date of 22 which we would have to cram all this analysis, would be
23 November 4th and 5th, 2010. 23 due on November 1st. So it would essentially give us
24  COMMISSION CHAIRMAN GANS: Mr. Coyner? |24 Friday, Saturday, and Sunday to incorporate what is likely
25 COMMISSIONER COYNER: Aslong asthey're 25 to be -- when you're including the design reports, and the
Page 126 Page 128
1 provided by Thursday. | think there needs to be an 1 hydrogeologic site characterization reports, all the
2 alowance for thefact if we don't make that deadline, 2 monitoring data, a very substantial amount of material.
3 that gives essentially, them the weekend, and Monday, 3  COMMISSION CHAIRMAN GANS: From my part -- and
4 Tuesday, Wednesday to consider the content of those 4 | would have to get input from both Mr. Anderson and
5 documents. It'safairly short timeframe, afairly short 5 Mr. Coyner -- I'd be willing to go to November 2nd.
6 fuse, but aswe've heard, we've been at this since last 6 MR. FREY: Mr. Chairman, thisis Bill Frey.
7 October. 7 Given -- oddly enough, the day from my brief was today,
8 COMMISSION CHAIRMAN GANS: That's correct. | 8 and then the dispute over the documents and the
9 Okay. | need to motion. 9 continuation came up. Andisit possiblethat | could
10 COMMISSIONER COYNER: Okay. | think I'll take |10 have one-day extension to file my -- my brief, until
11 ashot atit. Thisis Commissioner Coyner. 11 tomorrow?
12 | would move that the hearing -- the scheduled 12 COMMISSION CHAIRMAN GANS: If my fellow
13 hearing -- the hearing scheduled be maintained for 13 Commissioners have no problem with it, | have no problem
14 November 4th and 5th. |sthe correct dates, John Walker? |14 withit.
15 MR. WALKER: That is correct. 15 COMMISSIONER COY NER: Well, let's discuss that
16 COMMISSIONER COY NER: Okay. November 4thand |16 point, Mr. Chairman. Thisis Commissioner Coyner.
17 5th, with the stipulation that -- and it should comefrom |17  Those are fairly onerous timeframes, it seems
18 NDEP, so there won't be a subpoenainvolved here -- but |18 like, given what we went through today. I'm not
19 from NDEP three groups of documents. 19 certain -- I'll throw this on the table, Mr. Chairman, and
20  One, the quarterly groundwater monitoring 20 let's see what you have to say in terms of the briefs.
21 reports. | understand there's two types, but 21 Perhaps-- maybe given the tight timeframes
22 essentialy -- Xerox both of them. You know, it'sjust |22 that we'retrying to adhere to here with regards to the
23 thetime at the Xerox machine. So three groups of 23 hearing, are briefs still necessary? And I'm going to put
24 documents. 24 that on the table and let you shoot bullets at it.
25  The quarterly groundwater monitoring reports, 25 COMMISSION CHAIRMAN GANS: Let melet
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1 RoseMarie Reynolds weigh in on this. 1 Youknow, so to receive this amount of
2 COMMISSIONER COYNER: Thereason -- excuse me, | 2 material on Thursday and need to crank out a brief by
3 Mr. Chairman. 3 Monday would be almost impossible. And so -- and so,
4  Thereason werequire briefsisto focus the 4 again, | am urging that we have some reasonable amount of
5 argument. Essentially, that's what the purpose of the 5 time after receipt of -- after the deadline for the
6 briefsare, and I'm agreat proponent for briefs. 6 receipt of al these materials, to be able to work that
7 Don't -- don't get me wrong, because that's exactly what | 7 into our presentation, both in the briefs and in the
8 they're designed to do isto, you know, get the extraneous | 8 hearing.
9 out and focus exactly what it is that we're appealing 9  These materials are not intuitive to many
10 here. 10 persons, including myself, and though we have a tremendous
11 So-- but we have now created afairly tight 11 expert assisting, we -- we want to be sure that we fully
12 timeframe box, especially with the fact that we've added |12 understand them and their significance, so that we can
13 some document requirements and so forth. What -- | just |13 fully work that into -- into both our briefs and the
14 want that to be considered. 14 presentation.
15 COMMISSION CHAIRMAN GANS: Okay. 15  Wedliketo see the second or third week of
16 MS. REYNOLDS: And you should -- thisis 16 November, at minimum, rather than holding to the current
17 RoseMarie Reynolds for the record, and you should remember |17 schedule, both with respect to the hearing and with
18 that the reply brief that Mr. Galpren was referencing, is |18 respect to the briefing schedule.
19 optiona. Soif the Commission wantsto changetheir |19 COMMISSION CHAIRMAN GANS: Okay. We have a
20 order on the briefs, they are able -- you can do that, if 20 motion on the (unintelligible due to electronic beeping),
21 that's what the Commission wants to do. 21 asyou know, and | take your answer as because of the
22 COMMISSION CHAIRMAN GANS: Any comments, |22 shortness of time, you would prefer not to have to do
23 Mr. Anderson or Mr. Coyner? 23 briefs. And that's -- that's what I'm going to take the
24  COMMISSIONER COYNER: Again, Mr. Chairman, |24 answer to my question, and I'm going to go on now to NDEP.
25 thisis Alan Coyner for the record. 25  MR.FREY: You know, you -- | -- | appreciate
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1 Youknow, | don't want to create a monster. | 1 what -- what's been said, and, you know, rather than waive
2 don't want to put people into boxes wherethey haveto | 2 the brief entirely, we could -- | would be happy to just
3 burn 24 hour candles to make things happen, especially | 3 provide sort of aroad -- roadmap of what our rebuttal to
4 with regardsto the briefs. I'm sympathetic to the 4 the opening brief that's been filed is, in the interest of
5 attorneys, believeit or not. 5 just giving the Commission where we're headed, so -- to
6 Sol guess, agan, if -- if it's humanly 6 make things smoother on -- on the 4th and 5th.
7 possible, that would be agood thing. | think alot of 7  MS. REYNOLDS: Just for the record, thisis
8 thisisgoing to be end -- end up in the hearing, anyway, | 8 RoseMarie.
9 with regardsto relevancy. It will be decided uponthere | 9  Bill, you're assuming that the Commission has
10 regardless of the briefs. 10 read that opening brief, and that has not been provided to
11 So, again, I'm leaving it up to your judgment, 11 them.
12 | guess, on -- on that point. 12 MR.FREY: Oh, | wasn't assuming it, but | was
13  COMMISSION CHAIRMAN GANS: Let me ask the |13 saying that at some point they may read that. Again --
14 three parties, the Appellant, NDEP, and Intervenor, what |14 okay --
15 opinionsthey hold on these briefs, and we'll start with |15 MS. REYNOLDS: Okay. Because usually what
16 Appellant. 16 happens --
17  MR. GALPREN: Well, Mr. Chairman, to receive, 17  MR.FREY: Yeah.
18 you know, this amount of material just oneweek priorto |18 MS. REYNOLDS: -- for clarification for the
19 the hearing, even without -- without respect to the 19 other attorneys, aswell, is once the complete -- once al
20 briefs, meansthat at least from my part and probably my |20 of the briefs have been received, once then a packet will
21 expert, we will be working twenty -- around the clock. |21 go out the Commission containing all those briefs. They
22 | would greatly prefer to see at |east aweek 22 don't receiveit, you know, one at atime asthey are
23 or two weeks of delay, so that the Commission can havethe |23 filed. So | just want to make sure everyone understands
24 benefit of our most considered judgment and the best 24 that.
25 decision could be made by the Commission. 25 MR.FREY: Yes, thank you. So, Mr. Chairman,
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1 what | wasthinking was that youwould readthemalat | 1 And so, you know, | hateto -- | hate the
2 onetime. And since one has been filed, at least, I'd 2 hurry things and make things inconsiderate and rushed to
3 liketo have -- | don't know -- something to direct where | 3 the extent that it renders the quality of the decision
4 we're headed, but if you're not going to read theirs, then | 4 that we make, as an appeal panel, vulnerable or weak. And
5 there's no need for meto file one. 5 that'skind of where I'm getting with this, iswe're
6 COMMISSION CHAIRMAN GANS: Mr. Woodward? | 6 almost trying to put on square peg in around hole.
7  MR.FREY: | don't know if that made sense. 7  Becauseto me, personally, acontinuance is
8 COMMISSION CHAIRMAN GANS: Yes, it does. 8 fine. | don't have a problem with a continuance, as far
9  Mr. Woodworth? 9 asmy schedule goes, but that would have to be the wisdom
10 MEMBER WOODLAND: Yes, thank you. 10 of the pandl, | guess, and -- after you've heard what
11 Actually, with RoseMari€'s clarification, 11 you've heard. And I'm certainly willing to change my
12 which was very helpful, | think I've changed my answer. | |12 motion if, in our wisdom, after hearing issues about
13 was originally leaning towards the fact that we would like |13 briefs and so forth we want to extend the time frame.
14 to have at least have submitted our response brief tothe {14 ~COMMISSIONER ANDERSON: Mr. Chairman, thisis
15 Appellants, just for some parity, but if -- if what I'm 15 Pete Anderson. After the three hours today and having two
16 hearing is correct, and they won't see any of the briefs, |16 daysin our hearing schedule coming up, | feel fully
17 then we're certainly fine not filing any briefs. 17 informed regarding the situation, and look forward to the
18 MS. REYNOLDS: Well, and that's something that 18 discussions on the 4th and 5th. So I'm inclined to forge
19 isup for question right now, is whether or not you want |19 ahead without briefs at this point.
20 them not to see briefs at all. 20 COMMISSION CHAIRMAN GANS: Okay.
21 MEMBER WOODLAND: From our per -- from NV |21 Mr. Coyner, we have amotion on the table from
22 Energy's perspective, if they're going to see Appellant's |22 you. Did you want to modify the motion or shall we go
23 brief, wewould certainly liketo -- | mean, we've aready |23 forward with the motion?
24 drafted it. | was actually getting worried about my -- my |24  COMMISSIONER COY NER: Well, the motion as s,
25 27 minutesleft to fileit. But, | mean, wewould liketo |25 makes certain document requirements that have to be
Page 134 Page 136
1 send our responseto that, if they're going to look at 1 provided timely. It could continues with the November 4th
2 one, but if they're not going to look at one, then | don't 2 and 5th hearing schedule, and | think the motion would
3 need too send mine. That's kind of our view. 3 have to be amended to meet Mr. Anderson's thought to
4 COMMISSIONER COYNER: And, mr. Chairmanif | 4 include awaiver of briefs.
5 | -- Mr. Woodward, are you done? 5 COMMISSION CHAIRMAN GANS: Okay.
6 MEMBER WOODLAND: I'm sorry. | am, yes. 6 COMMISSIONER COYNER: And | will so move that.
7 COMMISSIONER COYNER: Mr. Chairman, 7 Soif Mr. Anderson will second that amendment to the
8 Commissioner Coyner again for therecord. I'malittle-- | 8 motion.
9 I'm getting alittle nervous now, because of thejamming | 9 COMMISSIONER ANDERSON: Pete Anderson for the
10 al thisinto onetight frame around 10 daysor so. And |10 record. Yes, | second that motion.
11 again | think what we need to remember, asanappeal |11 COMMISSION CHAIRMAN GANS: Okay. Any further
12 panel, iswe essentially create arecord that isuseful to |12 discussion to the panel on the motion and second?
13 the Court, because the next stop after usis court. 13 Hearing none, al thosein favor signify by,
14  And so, you know, if thereisa-- if there's 14 "Aye"
15 anindication that we tried to make the processoverly |15 COMMISSIONER COYNER: Aye.
16 impacted, asfar as time goes, and the attorneys -- 16 COMMISSIONER ANDERSON: Aye.
17 RoseMarie can maybe tell me better -- doesthat createa |17 COMMISSION CHAIRMAN GANS: And al those
18 sort of afait accompli with regards to the quality of our |18 againgt, signify with, "Nay."
19 decision? 19  (No response)
20 MS. REYNOLDS: I'm not sure | understand. 20 COMMISSION CHAIRMAN GANS: Okay. Theayes
21  COMMISSIONER COYNER: Did | giveyou -- did | |21 haveit. It'sunanimous.
22 giveyou the question correctly? I'm always alittle 22 (The vote was unanimously in favor of motion)
23 nervous about appea hearingsin terms of creatingagood (23 COMMISSION CHAIRMAN GANS: RoseMarie, isthere
24 record for the Court. That's essentially what wewantto |24 any other business we need to conduct on this hearing?
25 do, if it'sgoing to go to trial, beyond us. 25 MS. REYNOLDS: No.
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1 COMMISSION CHAIRMAN GANS: Okay. 1 TRANSCRI BER/ PROOFREADER' S CERTI FI CATE
2 COMMISSIONER COYNER: Mr. Chairman, afinal 2
3 question for the -- Commissioner Coyner. Then | assume, 3
4 RoseMarie, we will not see the brief that was filed by the | # |, CARRIE HEWERDINE, the undersigned, do
5 Appellant 5 hereby certify that the foregoing pages, nunbers 1 through
6 MS. REYNOLDS: That is correct. 6 140, inclusive, are the true, accurate and conplete
7 COMMISSIONER COY NER: Okay. That's fine. | 7 transcript prepared fromthe CD made by el ectronic
8 jUSt wanted to make that clear. 8 recording by the Nevada Environmental Commi ssion, Carson
9 COMMISSION CHAIRMAN GANS: All right. 9 dGity, Nevada on Cctober 24, 2010, and that | have verified
10 COMMISSIONER COYNER: We'll seeeverybody on |10 the accuracy of the transcript by conparing the
11 the4th_ 11 typewitten transcript against the verbal recording to the
12 COMMISSION CHAIRMAN GANS: well thank all the |12 best of ny ability and skills considering the quality of
13 tonesfor your patience and the respect you've shown 13 the recording provided.
14 today. Well do the same thing and have the same type of |14
15 ahearing coming up. 15
16  Thank you very much. 16
17 UNIDENTIFIED SPEAKER: Thank you. 17
18  MR.MIXON: I'msorry. I'msorry. Thisis 18 _ 1y2110___
19 ChrisMixonin LasVegas. | understand that this 19 DATE TRANSCRI BER/ PROCFREADER
20 preliminary hearing was recorded, and I'm just curiousif |20 E@?EBE QR NG 820 %
21 atranscript will be made of the hearing and availableto |21 California CSR No. 4579
22 the parties? 22
23 COMMISSION CHAIRMAN GANS: Mr. Waker? |23
24  MR.WALKER: Thisis John Walker. If you send 24
25 usaletter, we can look at that. However, you may have |25 carrie Hewerdine
Page 138 Page 140
1 to pay for that transcript. We don't have that ability to | = acson ot ¢ " hbvada’ 85786 ~°F
2 make people pay for transcripts, but if you send me a 2 (775) 8825322
3 letter or an email, we'll see what we can do. 3 STATE OF NEVADA
4 | can definitely get you an electronic copy as 4 NEVADA ENVI ROWENTAL  COWM SSI ON
5 S00N as -- as SOoN as you contact me. 5 AFFI RMATI CN
6 MR. MIXON: Okay. Very good. Thank you. 6 Pursuant to NRS 2398. 030
7 COMMISSION CHAIRMAN GANS: Thank you all. | /
8 GO'\(/)l(gb}[{iNNER Thank 2 Lalnlocé\:‘\nr:) Tdr;oicyuun}}?;?n. nSe(lj\qu'oggnpgirr?b heafsfcl)(firglt hSaetcutrriutay
9 . : Thank you. -
10 COMMISSION CHAIRMAN GANS: Thank you. 10
i; COQ&E@@:&@ECOVOVR%';S; f\gr?'greuzorry. Your i; 2 Prer i EQY'J%QQ?.”ES' hed"on"30/34/ 10
13 TELECONFERENCE MONITOR: Thank you. Thank you |13
14 for callingthe AT& T Teleconference Replay System. |14
15  (Recorded proceedings concluded) 15
16 16
17 17 _11/21/10__
18 18 CARRIE HEVERDI NE, RDR DATE
19 19 Nevada CCR #820
20 20
21 21
22 22
23 23
24 24
25 25
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TELECONFERENCE ON THURSDAY, OCTOBER 24, 2010

-000-

TELECONFERENCE MONI TOR:  Conference for Cathy
Rebert, Conference |.D. ZKR1064.

Pl ease excuse the interruption. Recorder has
been added.

COW SSI ONER COYNER:  Hello, it's Al an.

MR WOODWORTH:  Hello, Alan. Tom Wodworth or
the line for NV Energy. |'mnot sure who you are, but --

COW SSI ONER COYNER:  Ch, that's all right.
It's just Alan Coyner. |I'mone of the panel. Thank you,
Todd (sic).

M5. CRIPPS: Hi, thisis NDEP. This is
Col | een, and Al an Ti nney, Shannon Harbor, M ke El ges, and
Geral d Gardner.

(Proceedi ngs paused briefly)

MS. REBERT: H, is sonmeone on the line?

COW SSI ONER COYNER:  This is Al an Coyner.

MS. REBERT: Hello, Alan Coyner. John, and I
and Pete are here.

MR. WALKER: How are you doi ng, Al an?

COW SSI ONER COYNER:  Fine. W need our
Chai r man.

MR WALKER: \Well, apparently they're not on

Capitol Reporters (775) 882-5322
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the Iine yet.

COW SSI ONER COYNER:  Ckay.

MR WALKER: How s -- how s it going in Reno,
Al an?

COW SSI ONER COYNER:  You' ve got NDEP on the
line, and you' ve got Todd (sic) Wodworth on the line as
wel | .

MR WALKER: Ch, excellent. Thank you.

MS. REBERT: Who's on the line?

MR, WALKER: NDEP and NV Energy.

(Proceedi ngs paused briefly)

M5. REYNOLDS: Hi, it's RoseMarie Reynol ds

wth the AG's Ofice, and | have JimGns wth ne.

MR WALKER. Hi, RoseMarie. This is John

vl ker.

MS. REYNOLDS: |I'mgoing to put you on
speaker.

Can you hear us?

MR. WALKER: Yes, RoseMarie. This is John
Wal ker. |1'mhere with Pete Anderson and Kathy Rebert.

M5. REYNOLDS: kay. Has anybody el se joi ned
the call yet?

MR. WALKER: My understanding that -- M. Tom
Wodworth, are you on the |ine?

MR WOODWORTH: | am yes.

Capitol Reporters (775) 882-5322
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MR. WALKER: And Al an Coyner?

COW SSI ONER COYNER: 1" m here.

MR WALKER: And NDEP, are you on the |ine?

(No audi bl e response)

UNI DENTI FI ED SPEAKER: NDEP is but Bill is
not .

MR, WALKER: So, RoseMarie, it looks |ike
we're waiting for M. Frey.

MS. REYNOLDS: GOkay. M. Galpern's on the
phone?

MR WALKER: |'msorry. | don't know.
Apparently not.

D d sonmeone just join the call?

MR LIPS: Yeah, this is Elliott Lips.

MR WALKER: W're still waiting, M. Lips,
for M. Frey and M. Glpren. Everyone else is on the
cal | .

MR LIPS: Ckay.

(Proceedi ngs paused briefly)

MR WALKER. Did soneone just join?

MR MXON Yes. Hi, thisis Chris Mxon fror
Las Vegas on behalf of the Sierra Cd ub.

MR. WALKER: Thank you. Everyone is on the
call wth the exception of M. Glpren and the State's

attorney, M. Frey.

Capitol Reporters (775) 882-5322
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MR M XON:  Ckay.

(Proceedi ngs paused briefly)

MR WALKER: Did sonmeone just join the call?

MR FREY: Yes, it's Bill Frey.

MR WALKER: Hi, Bill. Everyone is on the
line except M. Gal pren.

VR.

FREY: Oh, okay.
(Proceedi ngs paused briefly)

MR WALKER: Did -- is that M. Gal pren that
joined the call?

MR GALPREN. It is. Hello.

MR. WALKER: Oh, excellent. M. Galpren,
everyone is on the line. W're ready to go here. |'m
going to turn it back over to RoseMari e Reynol ds.

MS. REYNOLDS: Hi, I'Il introduce nmyself. I'r
RoseMarie Reynolds. I'mwth the Attorney General's
Ofice, and | amof Counsel to the State Environnenta
Comm ssi on.

|'m going to go ahead and turn this hearing
over to our Panel Chair, who is also the Chairman of the
SEC and that's (recording obliterated by beeping) Gans.

M5. TANNER: Hi, this is Lyna Tanner with the
Nevada Attorney Ceneral's Ofice.

MR. WALKER: Lyna, everyone is on the |ine,

and we're about to begin.

Capitol Reporters (775) 882-5322
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M5. TANNER: Thank you.

COW SSI ON CHAI RMAN GANS:  John, |'Il proceed.
Thank you.

First of all I want to wel cone everybody. M
name is JimGans, and |'m Chairman of the State
Envi ronnental Comm ssion. And joining nme today on this
panel are two other Menbers of the Conm ssion, M. Alan
Coyner and M. Pete Anderson.

Before we start | want to advi se everybody
that we are recording today's proceedings fromthe Carson
City location. John, | assune that you are taking care of
that; is that correct?

MR WALKER: That's correct.

COWM SSI ON CHAI RVAN GANS:  Ckay. So what |

want to begin with is asking each of the parties to

introduce thenselves. | want to start with the Appellant,
and we'l|l followwth the State and the intervenor. And
pl ease, as the -- as each of these three parties introduce

t hemsel ves fromthese various |ocations, please |let us
know who else is with you in your office or on the phone.
So with that we'll start with the Appellant.
MR. GALPREN. M. Chairman, Dan Galpren. [|I'm
an attorney wth the Western Environnental Law Center, anc
inthis I'mrepresenting the Sierra C ub.

Now, | canme after, perhaps, other people had

Capitol Reporters (775) 882-5322
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signed up, but | believe that M. Elliott Lips is on the
line fromUah. |s that correct?

MR LIPS: Yes, it is.

MR GALPREN: And he is our expert
hydrogeol ogist in this matter. And his menoranduns form é
couple of the exhibits in this case.

And then | believe that we al so may be j oi ned
fromLas Vegas by Chris Mxon. Chris, are you there?

MR MXON: Yes, | am

MR, GALPREN. Okay. And Chris is our |ocal
Nevada Counsel, and he is assisting us on this matter.

|*mnot sure if Megan Anderson is on.

(No audi bl e response)

MR, GALPREN. Ckay. So | believe that those
are the only other people that are on. Wth nme in ny
office is nobody el se.

COWM SSI ON CHAI RVAN GANS:  And with M. M xon,
M. Matson (phonetic), is anybody in those offices?

MR MXON Hi, thisis Chris Mxon fromthe
Wl f, R fkin, Shapiro, Shulman and Rabkin law firmin Las
Vegas for the Sierra Cub, and | am by nyself in ny
of fice.

MR LIPS: This is Elliott Lips with G eat

Basin Earth Science in Salt Lake City, Utah, and nobody is

inm office wth me.

Capitol Reporters (775) 882-5322
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COW SSI ON CHAI RMAN GANS: Ckay. M. @Gl pren,
t hat should cover the Appellant. Let's go on to the
St at e.

MR FREY: Good afternoon. This is Bill Frey,
and I'min ny office by nyself. And also on the phone is
Lyna Tanner fromthe A G's Ofice.

And there are several people attending from
the NDEP offices, and I'Il let -- it mght be easiest if
Acting Adm nistrator Cripps introduces everyone fromthat
of fice.

MS. CRIPPS: Thanks, Bill. This is Colleen
Cripps. I'mthe Acting Adm nistrator for NDEP, and with
me in ny office is Mke Elges, Chief of the Bureau of Air
Pol lution Control, Alan Tinney from Water Pol [ ution
Control, Shannon Harbor and CGeral d Gardner from Water
Pol I ution Control.

COW SSI ON CHAI RMAN GANS:  Ckay. Does that

cover the State? John, I'massunmng that you're -- you're

in an office by yourself or is Kathy with you?

MR WALKER: Kathy and | are here along with
Conmi ssi oner Anderson.

COW SSI ON CHAI RVMAN GANS: Ckay. And then
we'll go on to the Intervenor, Nevada Energy.

MR WOODWORTH: Hi. Yes, this is Tom

Wodwort h, in-house Counsel w th NV Energy, the

Capitol Reporters (775) 882-5322
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Intervenor. In ny office is our Manager of Environnental
Services, Tony Garci a.

COW SSI ON CHAI RVAN GANS:  And, M. Coyner,
you're up there too, correct?

COW SSIONER COYNER: | am and I'min ny
of fice by nyself.

COW SSI ON CHAI RMAN GANS: Ckay. Are there
any questions by any of the parties now of who's on the
phone and who will be listening and tal ki ng today?

MR FREY: M. Chairman, this is Bill Frey.
Could | request that everyone introduce thensel ves before
we -- as we go along, as we talk? [|I'munfamliar with
sone of the voices.

COW SSI ON CHAI RVMAN GANS:  Sounds |i ke a good
idea. We are recording al so.

MR FREY: Oh, great.

COW SSI ON CHAI RVMAN GANS: Ckay. Let nme --
| et nme proceed.

Today |'Il be acting as the Appeal s Panel
Chair for this Prelimnary Hearing, and it's regarding the
Appeal of the Water Pollution Control Permt Number
NEV91022. The Notice for this Prelimnary Hearing was
i ssued by the State Environnmental Conmm ssion on
Cct ober 8th, 2010.

As way of background to this hearing, the

Capitol Reporters (775) 882-5322
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Water Pollution Discharge Permt in question was issued or
June 24th, 2010 by the Nevada Division of Environnental
Protection to NV Energy for the Reid Gardner Power Stati or
i n sout hern Nevada.

The permt authorizes di scharge of process anc
non- processed water to evaporation ponds |ocated at the
Reid Gardner Station. The permt was subject --
subsequent |y appeal ed by the Sierra Club through its

Counsel, the Western Environmental Law Center. The

hearing currently schedul ed for Novenber -- the hearing is

currently schedul ed for Novenber 4th and 5th in Reno,
Nevada.

On Cctober 7th the Sierra Club filed a notion
with the Conm ssion which will be addressed today in
today's Prelimnary Hearing.

The Sierra Cub's notion seeks the
following -- there are three itens.

One, issuance of subpoenas to conpel
production of documents;

Two, vacatur and conti nuance of the Novenber
heari ng;

And, Three, a prelimnary injunction to
suspend the effectiveness of the permt and halt
construction of the new waste water ponds.

Accordingly, in order to focus today's

Capitol Reporters (775) 882-5322
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proceedings, we will confine -- and | want to
re-enphasize -- we will confine oral argunments to the
foll ow ng specific issues:

Nunmber one, whether to issue the requested

subpoenas pursuant to the Nevada Adm ni strative Code

445B.9 -- .892. Excuse ne.
Number two, whether the Novenber hearing -- if
you' |l recall -- should be continued pursuant to Nevada

Adm ni strative Code 445B. 894, paren 1, end of paren
And, three, whether to issue a prelimnary
i njunction as requested.
The Commi ssion's Cctober 8th Notice al so

of fered the opportunity to State and Intervenor to file

witten opposition to the Sierra Club's notions. Both the

Nevada Division of Environnmental Protection and NV Energy
have filed such opposition with the Conm ssion. In
addition, a final response to these oppositions was al so
filed wwth the Comm ssion by the Sierra Club at the close
of business on COctober 19th.

Which -- John, | want to make sure that -- |
know you called ne. |'massum ng you called the other tw
panel nmenbers, and we all have that final answer fromthe
Appel | ant .

MR. WALKER: That is ny understandi ng.

COWM SSI ON CHAI RMAN GANS:  Ckay. And, Pete,

Capitol Reporters (775) 882-5322
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do you have yours?

COW SSI ONER ANDERSON:  Yes, | do,
M. Chairman.

COW SSI ON CHAI RVAN GANS:  And, Al an, do yo
have yours?

COW SSI ONER COYNER: | do, sir.

COW SSI ON CHAI RVAN GANS:  Thank you very
much.

Wth this background, and noting that each

panel menber has reviewed the notion fromthe Appellant

u

and opposing argunents fromthe State and Intervenor, we

woul d Iike to proceed by hearing any oral argunents as
warranted fromthe Appellant, followed by the Counsel f
NDEP and ending with the Counsel of Nevada Energy.

W woul d al so request that any oral argunen
presented be strictly confined to these three points of

contention raised in the Appellant's notion. And I

will -- 1 will set pretty firmon that as we go through
the argunents. | don't want us getting off track, off
course. I'mgoing to try to keep this focused.

After the panel decides to the -- what we

would Iike to do first is hear the argunents fromthe

rof

ts

parties on the prelimnary injunction issues. So we want

to take Nunber 3 first.

After hearing fromthe respective parties,

we
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will then nove to deliberations -- "we," neaning the

panel -- on that issue only.
| f possible, | would Iike to come to decisions
on each of these three itens today. | certainly don't see

us continuing this for another 30 days while we
deliberate. W'd |like to do it today.

After the panel decides the prelimnary
injunction issue, we will hear argunents regarding the
remai ning two i ssues concerni ng subpoena and request for
continuance. After hearing fromthe respective parties on
t hose issues, we'll then nove to deliberations, and by the
panel on those two issues.

Have | left anything out? Does anybody have
any questions of how !l would |ike to proceed today?

Ckay. If not, we will start with M. Gal pren,
and we'll start on the issue of the injunction.

M. Gl pren, are you can proceed.

MR. GALPREN. Ckay. Thank you, M. Chairman.

As we indicated in our notion and response,
we -- actually, there are two parts to this part of the
not i on.

The first is that we sought suspension of the
effectiveness of the permt, and, secondly, we have sought
an injunction against construction activities that appear

to be underway on the mesa to construct the new waste

Capitol Reporters 5 (775) 882-5322
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wat er ponds. Those aimto deprive NV Energy of the
ability to essentially nullify the -- nmuch of the
i mportance of this hearing and your deci sion today.

The concern and the threat to public health
that we see is that if these ponds are constructed, and
filled, and begin to be utilized during the pendency of
this appeal, and they are designed and constructed
simlarly to the existing waste water ponds, which are
| eaki ng to groundwater, and threatening groundwater,
and -- the Muddy R ver downstream then you will -- then
we wll essentially repeat the sane problem

We grant that, all things equal, it's better
to have the pond -- to have these waste water ponds on the
nmesa than in the flood plain of the Muddy Ri ver, but the
question is not whether their placenment in that |ocation
is better than the existing -- than the existing |ocation
of the exists ponds. The question is whether the permt
attaches sufficient conditions and whether the
Departnent's evaluation of the application sufficiently
ensures that the environnent will be protected.

Once that waste water is there, there's no
going back. If it -- as has occurred on the -- on the --
in the ponds in the flood plain. |If that waste water
| eaches through the liners and into the environment, its

appearance in groundwater and then eventually in | ower
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reaches of the Muddy River, is inexorable. 1It's not

i mredi ate, but it's inexorable. And so while it's better
to be placed up there, it would be even nore -- it would
be -- it is required under the |aw that the ponds be
constructed in such a way that they are truly zero

di schar ge.

And so the time to act is now, even though the
threat to groundwater as drinking water supply --
potential drinking water supply or the Middy River, may
not materialize for nonths, perhaps, after the waste water
is actually put in place. So there is need for inmediate
action, as is required under the relevant statute, to
avoid a substantial threat to public health, and that is
why we are turning to you seeking the injunction agai nst
the construction, at least until you have decided if this
case as a whol e.

COWM SSI ON CHAI RVAN GANS:  Ckay.

MR GALPREN: | think | can rest there.

COW SSI ON CHAI RVAN GANS: The things that |
woul d like you to address is nmy concern on whether or not
t he Commi ssion has the authority to do what you're asking
it to do.

MR. GALPREN. | -- yes, the Conmm ssion has the
authority under the law, if it finds that there is a

threat that requires -- to public health or safety that
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requires imediate action. And not that the action is
required to stop an inmedi ate threat to public health, but
i mredi ate action is required to stop a threat that wll

materialize to public health. And so, yes, | think that

you have -- you have the authority.

Now, you are required, | think, to give proper
noti ce and procedure to NV Energy to be able to -- for
themto be able to denonstrate that they -- that there is

no threat. Basic procedural safeguards need to be played
out .

But unl ess you exercise this authority, then
what may wel |l happen is that, assum ng you take any
considerable tine to decide this case, that will be a fait
acconpli. They will perhaps rush to construct, and to
fill, and then it will be very difficult -- much nore
difficult to resolve a problemin place than to demand a

temporary suspension of their activities.

| should also say that, in the alternative, as

we indicated in our response to the opposition to the
notion, if you decide against the injunction, we at |east
request that the Conm ssion not entertain any argunents
from NV Energy that their expenditure of noney so far in
t he construction of these permts is any reason to
continue with the project, in other words, any reason for

you to grant -- to approve the permt.
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They' ve been on notice since we filed our

Notice of Appeal in late July that we are challenging this

permt, in part because of the threat posed by expanded
wast e water ponds that that maybe inadequately designed,
and so that would be our alternative formulation of our
request.

COWM SSI ON CHAI RVAN GANS: M. Coyner,

M. Anderson, do you have any questions or conments for
M. Gl pren?

COW SSI ONER COYNER:  Not at this tinme. This
is Al an.

COW SSI ONER ANDERSON:  This is Pete Anderson,
not at this tine.

COW SSI ON CHAI RVAN GANS:  Ckay. | want to
make sure now, M. Galpren, that M. Mxon is -- really,
you're taking care of this. You are going to be the |ead
Counsel, and we're going to hear fromyou today fromthe
Appellant. |Is that correct?

MR. GALPREN: That's correct.

COW SSI ON CHAI RVAN GANS: Okay. | just want
to make sure we're done. So are you -- are you -- have
you conpl eted your argunents on Item Nunber 3, taking it
first?

MR. GALPREN. | have. Thank you

COW SSI ON CHAI RVMAN GANS:  Then we will go on

D
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fromthere to the State, and | think that's M. Frey, if |
remenber correctly.

MR FREY: Yes. Thank you, M. Chairman.

What | heard from M. @Gl pren's argunent was
probably the best argunent as to why the hearing should
not be del ayed and shoul d nove forward on Novenber 4th and
5t h.

There's a -- a legal presunption that the
permt is valid, and |'ve got to disagree with M. Gal pren
that it's not NV Energy's burden to show that these ponds
are not a threat. They have a valid permt, and to get an
injunction, it's actually the Sierra Cub's burden to show
that there's an immediate threat, not a long-termor
hypot hetical threat in the future, but an inmedi ate threat

that they'll be harmed. And | think if we nove forward,

we'll be -- there'll be tine to address that, the -- the
permt as it's witten -- as it's schedul ed now,
Additionally, you know, there's a -- there's a

risk that NV Energy undertakes, and -- and that's up to
them That's a business decision as to the speed with
whi ch they nove forward, but they have a valid permt, and
they're entitled to take that risk.

The permt -- the new permts are an
i nprovenent to the existing permt and that's why DEP is

opposed to either staying the permit or any injunctive
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relief. The permt requires that double-lined ponds be
used, and it requires that they be relocated fromthe
flood plain of the Muddy Ri ver up onto the nesa.

| think M. Galpren made an -- an adm ssion
against interest or -- or joins us, in that what he said
at the beginning of his argunment, that there's no doubt
that this is an inproved | ocation. And one of the -- the
reasons that NV Energy and the State wants themto nove
forward is they want to give -- relocate the ponds as soor
as possible in advance of any sort of high water come next
spring.

And | think that -- that, to the extent
there's a concern, having a hearing, and | know |I'm m Xi ng

t hese two, but noving forward, having the hearing in two

weeks shoul d be certainly sufficient tine to resolve these

i ssues, without the need to -- to stay the permt or to
stop the construction.

Thank you.

COMWM SSI ON CHAI RVAN GANS: M. Coyner,

M. Anderson, any questions or comments of M. Frey?

COW SSI ONER COYNER:  This is Alan. | have a
question for Bill. Does the permt allow for both
construction and filling? In other words, the waste water

actually being put in the pond? Is it a conplete permt

to that point or is it just construction only or not?
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MR FREY: No, it's both it's construction anc
use.

COW SSI ONER COYNER:  Ckay.

MR FREY: And it's a -- just so you know,
it's a five-year permt.

MR WOODWORTH:  If | -- if | may just on a
factual point -- this is Tom Wodworth with NV Energy, anc
|'m being told by our permt person, here, Tony, that
technically, you know, we obviously can't build the ponds
until we get the final designs approved by the regul ator.

MR, GARCI A:  Wich has been done.

MR. WOODWORTH: Wi ch has been done. Ckay.

MR. GARCIA: That point also is the once the
con --

COW SSI ON CHAI RVAN GANS: Pl ease identify
your sel ves when you speak.

MR WOODWORTH: [I'msorry. This is Tony --
Tom Wbodworth with NDEP -- with -- Tom Woodworth with NV
Ener gy.

MR GARCIA: Tony Garcia with NV Energy.

So the way the permt is, is it authorizes us
to construct the ponds, as well as discharge into the
ponds, but under the final design and as-builts, we have
to get approval from-- | believe it's the D vision of

Wat er Resources, confirmng that the pond was constructed
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properly, and then they give us the authority to di scharge

it into the pond.
MR FREY: Yeah, you know -- this is Bill

Frey, and | should have made that -- that point, and maybe

this goes to Conm ssioner Coyner's question, is that it is

a two-part per -- it's -- to the extent that -- or

shoul d not say two-part, but it's a phased approach where

NV Energy has to cone back with design plans for approval.
COW SSI ON CHAI RVAN GANS:  So i n your opinion,

M. Frey -- thisis JimGns -- is NV Energy taking a

risk? You nentioned this -- this risk that they're

entitled to take the risk, but there is arisk involved is

what you're saying. This is not a clear goal signal at
this point?

MR FREY: Right. This is a risk, because on
the hearing on the 4th and 5th, you know, the Comm ssion
is free to nodify the permt. So -- so that's the risk
"' mtal ki ng about.

COW SSI ON CHAI RVAN GANS: Ckay. Any ot her
coments fromthe panel ?

COW SSI ONER ANDERSON:  Pet e Ander son
Not hi ng here, M. Chairnman.

COW SSI ON CHAI RMAN GANS: | think now we can
| et Nevada Energy proceed. Tom Wodward, please.

MR, WOODWORTH:  Thank you. This is Tom
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Wodworth. |'mrepresenting NV Energy.
| -- there are a lot of -- first of all
woul d probably second the great majority of what Counse
Frey said for NDEP. W certainly agree with those points.
| am-- | amvery tenpted to respond to many

of the allegations that were made by Sierra Club's

Counsel, but I'm-- I'"mgoing to take the -- the
instructions of Comm ssioner Gans seriously. |I'mgoing to
kind of let some of those things go. So I'll just kind of

stick to what | think is the procedural issue that's been
asked of us here.

And | guess it just conmes down to saying that
when the original notion was nade, there was not really --

they requested the prelimnary injunction did not really

cite to any regulatory authority for it, much | ess why the

Commi ssi on woul d have such authority and what woul d the
standard be for granting it.

| had to take ny best guess, and | -- |

obvi ously do not want to debate whether the Conmi ssion has

authority to issue a prelimnary injunction, though I"l
say that that's an open questi on.

But if that authority were to exist, | think
it would cone through NRS 233B. 140, and it's clear -- and
it's clear -- as outlined in our response, and it's --

it's very clear froma strict reading -- froma sinple
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readi ng of the statute that what -- such a request would
have to have been made at the tinme they nade their appeal
request. That obviously did not happen, and | pointed
that out in our response.
So since then we've gotten a reply fromthe
Sierra Club saying that really what they neant was just a
tenmporary suspension. And | would argue that when you
| ook at the tenporary suspension provisions | -- it's har
for me to understand how continued operation of our waste
water -- of -- continued operation pursuant to our
approved permt would, right now, have a proven public
health or safety risk that requires energency action.
NDEP has, in fact, already concluded it does
not. So | guess froma procedural standpoint what
M. Glpren is asking for you to overl ook your agency's
expert advice on that position and ask you to overrule

t hem

| think that's inappropriate, and | think it's

fairly clear that they are attenpting to utilize the
t enporary suspensi on provisions for an energency event to
kind of circunvent the fatal flaw they have in requesting
a prelimnary injunction.

| believe it's sonewhat of a procedurally
confused request. Even if you |look past that, that there

is no, | think, relief they're entitled to under the
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regul ation, then you ook to the merits of whether a
prelimnary injunction is appropriate. | think they
clearly fail the well established case law in
identifying -- in suggesting there is sone sort of

i rreparabl e harm

We know there is contam nated groundwat er

on-site. W have been working wth NDEP for several years

in the active characterization of those inpacts that are
associated with historic operations at the facility. And
there is just sinply not any irreparabl e harm or energency
risk at this point.

So | guess | can leave it at that. And | want
to respond to the risk we have in proceeding. | think --
| guess | do agree with Bill when he says -- we obviously
understand that if the Conm ssion were to overrule our
approved permt, we will have to cease actions pursuant tc
our approved permt, and we'll have to appeal that or
what ever next steps we woul d take.

But | think we are fully within our right, anc
it should be expected that once we have an approved
permt, that we are going to continue with our projects.
W have tinelines. W have contractors, and to wait until
M. Glprenis finished wwth all of his appeals, we
bel i eve, is just unreasonable.

And that -- that concludes ny ranbling
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comments. Thank you.

COW SSI ON CHAI RVMAN GANS:  Thank you.

M. Anderson or M. Coyner, do you have
questions of Tonf

COW SSI ONER COYNER: | do. This is Coyner.

M. Wodworth, where is the project currently?
Coul d you describe it for us? Is it the -- are the
scrapers out there running today? 1|s there -- you know,
where are you in the contracting process with
construction, just sort of a quick summary on that?

MR, GALPREN:. Understood. Let ne
defer that -- let ne point that question to our
Envi ronnental Manager, who's in the roomand has a better
understand than | do on that.

MR GARCIA: This is Tony Garcia, NV Energy.

So upon the issuance of the permt, on the
25th of July -- | believe that's the date -- we then were
aut hori zed to begin construction of the newly -- the new
ponds up on the mesa. W have, to date, already conpl et ec
the construction of the tortoise fencing around those
ponds. W have already began the excavation as well as
borrow material for that area. W are -- for |ack of
better word, we are well into the construction of those
evapor ati on ponds.

As it stands right now our first pond should
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be completely constructed and in operation by February of
2011, and the second one, as approved, is supposed to be
constructed and ready for operations -- | believe it's
My -- I'msorry -- April of 2011.

So given that we have the construction
requirenents, as well as the submttal of the as-builts to
the state agency fromfinal approval and approval to
discharge, if | had to take a guess, we're probably 35 to
40 percent in to the construction.

COW SSI ONER COYNER:  Thank you. This is
Al an.

And did I understand correctly, then, Tony,
that there wouldn't be fluid placed in the ponds, at |east
on your timeline, until February of 20117

MR GARCIA: That's the plan today, yes.

COW SSI ONER COYNER:  Al'l right. Thank you
very nuch

COWM SSI ON CHAI RVAN GANS: M. Anderson?

COW SSI ONER ANDERSON:  One qui ck question for
M. Garcia. As you're constructing, there is an
i nspection process, | assune, that's in place and goi ng
on?

MR. GARCIA: As required, under the approval
of the prelimnary design specifications fromthe State,

Engi neer -- | should say technical service with the state,
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the -- I'mnot specifically sure of any inspections, but
what ever requirenments were outlined in the approval
process are being foll owed.

COW SSI ON CHAI RVAN GANS:  Thank you very

much.

| have a question also, but I"mnot going to
address it to M. Wodward. ['mgoing to address it to
t he Commi ssion Counsel RoseMarie Reynolds. 1'd like the

have her weigh in and give nme sone advice or give the
panel some advice on what her take is on the authority
t hat we have on behal f of the Conm ssion.

M5. REYNOLDS: Thank you. This is RoseMarie
Reynol ds for the record.

| have am not heard any arguments or any cite
to any authority for the Conmission to issue a prelimnary
injunction. | have to state that | disagree with Nevada
Energy when it cites to 233B. 140 of the Nevada Revi sed
Statute as a possible grounds for issuing a prelimnary
injunction. Just so the panel knows and is famliar with
that particular statute, that is addressed to the
procedure that is to be followed once this Comm ssion
makes its decision in this case and the matter woul d be
appealed to District Court.

At the tinme that that appeal is filed with

District Court, a notion for a stay would al so be need to
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be filed. So it's addressing a District Court procedure,
not a procedure before this conm ssion.

The Commi ssion has very specific enunerated
duties, and those duties and its authority is found in
Nevada Revi sed Chapter 445A, specifically NRS 445A. 425,
subsection 4 states, "The Conmm ssion nmay hol d heari ngs,

i ssue notices of hearings, issue subpoenas requiring the
attendance of witnesses and the production of evidence,
adm ni ster oaths and take testinobny as it considers
necessary to carry out the provisions of this section and
for the purpose of review ng standards of water quality."

I n addi tion, NRS 445A 605 on appeal s states
that "The Comm ssion shall affirm nodify, or reverse any
direction or" -- excuse ne -- "The Conm ssion shal
affirm nodify, or reverse any action of the director
which is appealed to it."

It's ny opinion that the Comm ssion does not
have any authority under the statutes to issue prelimnary
i nj uncti ons.

COW SSI ON CHAI RVAN GANS:  Any questions or
coments fromthe panel, M. Anderson or M. Coyner?

COW SSI ONER ANDERSON:  No. That hel ps a | ot
to clarify the issue. Thank you.

MR WOODWORTH:  And could -- this is Mster --

this is Tom Wodworth from NV Energy. Can | respond
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quickly to Ms. Reynol ds' conmments?

COW SSI ON CHAl RVAN GANS: Sure. Go ahead.

MR WOODWORTH:  Ckay. | just wanted to say
that I -- | -- | totally agree, and perhaps | was being a
little too polite in ny response. | did not want to -- |

did not want to turn this proceeding into an argunment on
the Conm ssion's authority.

So how | tried to phrase it was to the extent
t hey had such authority, that was the best answer | could
cone up with was 233B. 140, but for what it's worth and for
the record, | certainly agree, and perhaps | should have
said that nore clearly in ny response.

MR. GALPREN. This is Dan Gal pren. Can
respond, as well?

COW SSI ON CHAI RVAN GANS:  Absol ut el y.
Proceed.

MR. GALPREN. First of all, | agree with your
Counsel that 233B. 140 is inapposite. That only allows
for -- that allows for petition for judicial reviewto
contest a final decision in a contested case. That
deci sion has not yet been nmade by you.

But | do believe that under NRS 233B. 127 the
Conmi ssion is able to suspend -- and the termis "any
l'icense," but license's otherwise -- is defined el sewhere

to include permts. You are permtted to suspend a permt
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so long as the standard is net, and that is that the
agency finds that public health -- I'mquoting -- "the
agency finds that public health, safety, or welfare
i nperatively require enmergency action and incorporates the
findings to" -- "to that effect inits order."

And previous to that, as | indicated before,
you're required to give the Applicant due process to
di scuss the facts of the matter. So |I think that you --
do you have the authority. It probably has rarely, if
ever, been exercised by the Comm ssion, but it's there in
the Admi nistrative Procedures Act, which also applies to
t he Conmmi ssi on.

Now, in ternms of sufficient evidence to grounc
a decision, that would require us to have -- to get into
an evidentiary discussion about the actual performance of
t he existing prongs and whether that foretells simlar
problems with the ponds in the nesa.

Much of that evidence has, as we wll be
di scussi ng soon, been withhold fromthe Sierra d ub,
despite our repeated requests for it. It was very
interesting for me to hear M. Garcia note that the
aut hori zation for construction had been provided to NV
Energy by NDEP after NV Energy had submtted the required
desi gn docunents. W have been seeking those design

docunents from NDEP for nonths now.
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We, in addition, however, have provided to the

Conmi ssion the same visual and phot ographi ¢ evi dence of
substantial contam nation fromthe existing ponds on the
mesa, which we have presuned are going to be of
essentially the sane design as the ponds -- I'msorry --

t he ponds on the flood plain of the Middy Ri ver, which we

have had to assune would be of simlar design as the ponds

in the nmesa

And we provided to -- we provided to you the
menmor andum that M. Lips provided to nme of his
observations of likely [eaching fromthose ponds. |If you

allow, then, | would like to ask M. Lips to describe what

t he existing evidence, that has been provided to us in the

few docunents that have been provided to us, as to
groundwat er nonitoring say about the existing design of
t he ponds, and al so what he observed | ooki ng down at
exi sting ponds E and the -- and the apparent |eachate
bel ow t hem because it goes to the question of whether
i nperative enmergency action is required.

MS. TANNER: This is Lyna Tanner with NDEP. |
woul d interpose an -- an objection to that, if | may,

M . Comm ssi oner.

COMM SSI ON CHAI RVAN GANS:  Yes. | agree.
| -- M. Glpren, | do not want to get involved out too
far in this. | mean, we're getting into the hearing part
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of it now W're just trying to address the injunction.
| understand where you're going with the irreparable
enmer gency action.

| certainly am having a tough time getting ny
hands around the fact that you don't want to Reid Gardner
to do -- to do any constructi on because of potenti al
| eakage, and yet it seens to ne, fromwhat | heard from
all parties, is that this action is to address exactly
what you're afraid is happening or will happen in those
exi sting ponds.

It sounds to me like we really need to go
forward and get this going right away. | -- | personally,
so far, don't see the enmergency nature -- the imedi ate
emergency, right now, of what's going on out there.

You' ve not swayed ne or given ne enough information

that -- I"'mnot afraid to afraid to work on power of
injunction if we have to. |'mconcerned that we don't
have it, and I'm-- and |I'mal so concerned even if we do
have it that we don't neet the requirenent of this
emergency action that you spoke of earlier.

So I'mjust sharing with you ny concern, ny --
ny confusion, ny hesitancy here, and | think we're at a
point now where I'd like to go into the deliberations of
the whole panel. | think | have heard what | need to

hear .
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M. Anderson, M. Coyner, if there's something
nore you have questions of any of these three gentlenan,
pl ease be ny guest, but | do want to get into the -- the
del i berati on.

Before we do, | do want to give RoseMarie
anot her opportunity to address M. Gl pren, because they
are |looking at these NRS's. RoseMarie?

MS. REYNOLDS: | amnot certain -- this is
RoseMari e Reynol ds for the record.

| amnot certain that NRS 237B. 127 applies to
this Comm ssion. Typically 237B.127 is used in the
context of |icense proceedings, for exanple, for a doctor
who's going out and is harmng the public. And the
problemis that those agencies that hand out |icenses and
t hat woul d be operating under this specific Chapter
237B. 127, within their statutes | believe that there are
statutes that address that agency's ability to issue a
prelimnary injunction. W don't have that equivalent in
445A. 445A. 145, subsection 4 says nothing about being
able to issue prelimnary injunctions.

So I'"'mjust not sure that under 127 that that
overcones what's in 445A 425(4). Thank you

COW SSI ON CHAI RVMAN GANS: Gkay. This is the
time that we are going to deliberate.

M. Anderson, M. Coyner, do you have any
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comments, any discussions that you would |ike to share?
COW SSI ONER COYNER:  This is Al an Coyner for
t he record.
|'m-- 1"mof the opinion that we don't have
the ability to go into a prelimnary injunction on the
permt, itself.

| have a question for RoseMarie, though.

RoseMari e?

MS. REYNOLDS: Uh-huh.

COW SSI ONER COYNER:  Does the Appel |l ant have
the ability -- are there means of relief for the

Appellant? In other words, can they go to court, to a
judge, and get an injunction if they believe there's
i mm nent har n®?

MS. REYNOLDS: |'mhesitant to answer that
question because | don't believe that that is within ny --

COW SSI ONER COYNER:  Ckay.

M5. REYNOLDS: -- authority.

COW SSI ONER COYNER:  So they may or may not
have ot her |egal renedies?

MS. REYNOLDS: They may or may not have ot her
| egal renedies. Wat those specific renedies are, | don't
believe | can say.

COW SSI ONER COYNER: Ckay. M second

t hought, M. Chairman, is that any threat to the
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environment or to the public doesn't occur until the first
drop of waste water hits the pond. And up until that tinme
Nevada Energy is essentially proceeding on the basis that
their design and construction will be found satisfactory
during the course of the appeal. So that's a business

ri sk that they undert ake.

But, again, the point of crossover -- and you
can argue whether one drop is going to cause an inm nent
public health risk, but that is the event that -- it's the
wat er that goes into the pond that's going to cause that.

So | would be thinking along the lines of a
notion that would deny the prelimnary injunction request,
nunber three. And -- and perhaps an anendnent to that or
arider to that, that woul d ask that Nevada Energy notify
t he panel or notify the Environmental Conmission prior to
putting any waste water into the pond.

In other words, | want that date -- |
understand M. Garcia to say it was February of 2011, but
|'d like that date sort of a known date to us, so that if
we do get extended, if we're still in appeals, and if
we're so forth and so on, that perhaps another | ook could
be taken at the need for immnent harmat that point in
tinme.

That -- that's sort of the way |I'mthinking,

M . Chairman.
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COW SSI ON CHAI RMAN GANS:  Thank you.
M. Anderson?

COW SSI ONER ANDERSON: | woul d concur with
Commi ssi oner Coyner in the fact that | do not see any
evidence of an inmmnent threat to public health, and |
al so agree that | don't believe this Conm ssion has the
power under the statutes at this point to grant what's
bei ng request ed.

So | would be happy to second the notion as
prepared by Comm ssioner Coyner.

COW SSI ON CHAI RMAN GANS:  Commi ssi oner
Coyner, was that formof a notion, please?

COW SSI ONER COYNER: Wl I, 1'd ask
Commi ssi oner Anderson if he has objection to this -- this
riding thought with the notion that would require the
Nevada Energy to notice the Conm ssion prior to -- prior
to placing any significant anount of waste water into the
pond?

| don't know if there's a testing phase that
goes on, or a leak testing phase that happens, but that's
sort of a watershed type of crossover point, and |'m
wondering if -- | would want to know t hat.

MR FREY: M. Chairman, this is Bill Frey.

| hate to do this, could | be recognized just

very briefly? | think I can -- | think that what
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M ster -- Conm ssioner Coyner is asking for, may already
be in -- in the permt.

COW SSI ON CHAI RVMAN GANS:  This is Jim Gans.

M. Frey, are you saying to specifically
notify the SEC?

MR. FREY: Ch, that party isn't, but -- but
there's a -- there's a requirenment to, one, notify --
specifically to submt the engineered docunents prior to
construction of the actual pond, and then there's also a
requi rement to notify when fluid goes into them So
maybe -- nmaybe those docunents could be forwarded to you
| was just trying to help.

COWM SSI ON CHAI RVAN GANS:  Ckay.

MR FREY: |'msorry.

COW SSI ONER COYNER:  Chairman, this is
Commi ssi oner Coyner.

So NDEP woul d have the ability to notify the
SEC of -- of that event taking place. And, again, ny
reference is to the immnent harmthought. You know,
again, | don't currently see immnent harm but | m ght
rethink that upon the beginning of placement of waste
water into the pond.

COW SSI ON CHAI RVMAN GANS: Ckay. W have a
noti on.

And M. Anderson, we have a second?
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COW SSI ONER ANDERSON:  That's correct. And |
woul d just add that there is an approval process by the
Di vi sion of Water Resources, Dans Section, | believe, that
wi Il also notice us once the construction has net the

requi renents of the design as-builts, so forth.

COW SSI ONER COYNER:  Well, M. Chairman, this

i s Comm ssion Coyner again.

Could I get sonme kind of assurance that wll
be provided to the SEC, that the placenent of waste water
into the ponds will be noticed to us? That's ny point of
concern, and who is going to do it? Wo is responsible
for that?

COW SSI ON CHAI RVAN GANS: M. Frey, I'm
assum ng that would be your client?

MR FREY: Yes, we can do that. We'Ill take

t hat on.

COW SSI ONER COYNER:  Ckay. I'Il -- 1"l make

a formal notion then, M. Chairman, to deny Item Nunber 3,
which is the prelimnary injunction to suspend the
effectiveness of the permt and halt construction of new
waste water ponds, with the addition that the State
Envi ronnental Comm ssion be noticed by NDEP prior to the
pl acement of waste water into the ponds.
COWM SSI ON CHAI RVAN GANS: M. Anderson?
COW SSI ONER ANDERSON: 1" 1l second t hat
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noti on.

COW SSI ON CHAI RVAN GANS: Ckay. It's been --
notion's been made and seconded.

|'s there any di scussion on the notion by the
panel ?

COW SSI ONER COYNER:  None here.

COW SSI ON CHAI RVAN GANS: Ckay. [|f none,
signify -- all those in favor signify by "Aye."

COW SSI ONER ANDERSON:  Aye.

COW SSI ONER COYNER:  Aye.

COWM SSI ON CHAI RVAN GANS:  Aye.

Those not in favor signify by "Nay."

(No response)

COWM SSI ON CHAI RMAN GANS:  Ckay. It's

unani nous. The notion passes.
(The vote was unani nously in favor of notion)

COWM SSI ON CHAI RVAN GANS: Wl I, that is the
first item | want to now proceed to Itens 1 and 2, whict
i s the subpoena and the continuance of the hearing.

Again we'll go in the same order. W'Il| use

t he same process. In this case, however, |ooking over the

docunents that was given to me by M. Walker, it seens
like these two itens kind of go hand in hand or they at
| east affect each other.

M. Galpren, would it be acceptable to you if we take
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these two together? |If you think there's some harmin
that, please -- please tell nme and |let ne know.

MR, GALPREN: | think there's no harm

COW SSI ON CHAI RVAN GANS:  Ckay. So will you
pl ease proceed then with your argunments on Itens 1 and 2,
which is the subpoena and the continuance?

MR. GALPREN. Thank you very nuch,
M. Chairman.

The Sierra Cub has nmade every effort at

consi der abl e expense to secure the docunments that are

relevant to its appeal. In our notion and in our response

to the opposition to the notion, we have detail ed sone of
Sierra Club's efforts that were nade in Septenber, either
to or through Gerald Gardner or Shannon Harbor at NDEP,
and since her entry in this case, Deputy Attorney General
Carol yn Tanner.

But | also want to | et you know that the
Sierra Cub made three on-site visits to NDEP' s Carson
Cty offices, to review NV Energy Reid Gardner files
related to this permt, and on each occasi on NDEP provi dec
us six but highly inconplete files for us to review.

At the sane tinme, on each occasion we flagged

all the docunents that were arguably relevant to this

matter, for copying, and -- through an independent service

in our later analysis. That process, of course, added an
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addi tional anount of time, about 10 days on the back end
of each visit.

Qur first attenpt was by or through John
Barth, who's an attorney with the Western C ean Energy
Canpai gn and nme on June 30. Most inportantly for
today's -- for this hearing, despite our request prior to
June 30th, for all permt and conpliance docunents that
were relevant to NV Energy's Reid Gardner files, those
files that were provided failed to include the additional
quarterly groundwater nonitoring reports that we're stil
seeking, any additional -- any interstitial |eachate
collection data fromthe existing double-lined ponds, any
pond desi gn docunentation, either for the newly proposed
mesa ponds or the existing ponds, and failed to provide
any site characterization for the nesa in terns of data o
docunents.

The second trip was by a Sierra C ub activist,
Em |y Rhodenbaugh, formerly a professional staff with the
Sierra Club, on July 29. That was done in conjunction
wi th hydrogeol ogist Elliott Lips, who is on the phone, anc
was on the phone with Emly then as she sorted through
hundreds of docunents and maps. And we had nmany of those
fl agged again for copying. Those included design
docunents for some, but not all of the existing ponds

only, but none of the other requirements -- none the other
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requi red docunents, including design docunents for the
nmesa ponds, the quarterly nmonitoring reports, the
interstitial |eak detection data, and reports, and so on.

The third trip occurred on August 12. Again,
this was the Rhodenbaugh-Li pps duo. Again files were
produced by NDEP, but these also failed to contain any
i nformati on about the newy prosed ponds, again no
engi neering design reports, no site assessnment reports.
This is August 12. And | believe that M. Garcia just
testified that approval, including approval of the design
of the mesa ponds was -- | think you said July 25.

There was sone additional relevant engi neeri ng
reports about the design of the existing ponds provided t¢
us at that time, but none about the newly -- about the ney
mesa ponds.

Now, in our Cctober 6th notion to you, just
two weeks ago, we explained our attenpts in Septenber to
secure the m ssing docunments, and also the reason they're
needed for this appeal, and that is this: NDEP s failure
to provide these data and NV Energy's refusal to provide
any evidence -- docunmentation that NDEP says is with NV
Energy, not it, sinply inpairs Sierra Club's ability to
fully establish the record of NV Energy's conpliance or
non- conpliance wth the 2005 permt.

As we indicate in our filings, the issue of
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non-conpliance with the prior permt is directly on point
in this appeal, because the |ong relevant regul ations

di sal l oned NDEP to renew a discharge permt, not to
mention a pernmt to expand and alter operations, in
addition to renewal, to an applicant that's failed conply
with its existing discharge permt.

And in Cctober -- in Exhibit 2 to our
October 6th notion, we further delineated the type,
nature, nane, and date of the data and docunents that have
been wi thheld, that we believe are in the possession of
NDEP and/or NV Energy, that is needed for the appeal.

That exhibit was a meno fromM. Lips to ne of
Cctober 4th, and | am prepared, if the Conm ssion woul d
i ke, to question M. Lips about the inportance of these
materials to his assessment of the question of NV Energy's
conpliance with the effluent Iimtations and ot her
requirenents fromthe 2005 permt.

In our Cctober 19 response to the opposition
to this notion, we further detail how this data and these
docunents are relevant to our appeal, and | should al so
say, as well, by inplication, why review of those
docunents shoul d have inforned NDEP' s deci sion nmaki ng on
this appeal .

This is done in Exhibit 3 to our COctober 19

filing, and again since he hel ped produce this docunent, |
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could examne M. Lips on the question of the relevancy of
any of these docunents to our appeal.

| think what -- what Sierra Club has clearly
established is that the materials are relevant to its
preparation, that we have nmade every reasonable effort to
secure them that all -- or at |east nuch of these
materials are in the possession of NDEP or NV Energy, that
Sierra Club had the right to them and that w thhol di ng
inpairs the Sierra Club frompresenting to the Conm ssion
a full analysis of NDEP' s conpliance with the |aw or
non- conpliance in the course of granting this -- this
fundanmental |y i ncoherent permt.

Now, |astly, the Intervenor, NV Energy, has
argued that a lot of the docunents that Sierra O ub seeks
were -- pertained to the February 2008 Adm nistrative
Order on Consent, which NV Energy has signed, to
characterize and to renmediate some of the substanti al
groundwat er contam nation that has occurred presumably
from di scharges from existing ponds or other facilities at
the Reid Gardner site, and so since they pertain to that,
they're not relevant to this proceeding and so can be
w thheld from Sierra C ub.

Four points to make, | think, on this. First,
we agree with the Attorney General. The relevancy

question is a determ nation for the hearing, not here.
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nmean, certainly if the materials are shown to be renotely
inmportant for Sierra Club to be able to fully understand
the scope of the -- the scope of the question of NV
Energy's conpliance with the prior permt, then Sierra

Cl ub shoul d have access to those public records. They
shoul d not be w thhel d.

But secondly, the point that | made -- and |
think, in response, bears repeating here -- a docunment
that is produced and that pertains to the Adm nistrative
Order on Consent can al so be relevant to the question of
NV Energy's conpliant with his existing permt. And here
that is the case | think was for all the documents that
even arguably could be said to have been produced pursuant
to the Adm nistrative Order on Consent.

But thirdly, let's take a look at if we can,
Sierra Club's Exhibit 2 to the Motion. Appendix Alists
t he docunents that Sierra Cl ub seeks from NDEP and from N\
Ener gy.

COW SSI ON CHAI RVAN GANS: M. Gl pren, let ne
interrupt to make sure the panel nenbers know exactly what
you' re tal king about, that they have themin front of
t hem

MR GALPREN.  Okay.

COW SSI ON CHAI RVAN GANS: M. Anderson and

Coyner ?
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MR. GALPREN: |I'mlooking at Exhibit 2 to the
notion. This is Appendix A to the Cctober 4 menorandum
fromElliott Lips to me. So here |I'mconsidering the
docunents that arguably could be relevant to
Adm ni strative Order on Consent.

COW SSI ONER ANDERSON: M. Chairman, this is
Pete Anderson. It's the one that starts out, "List the
permt supporting docunents requested from NDEP on
Sept enber 13 but not received from BCA on Septenber 30th,’
that |ist, Appendix A?

MR. GALPREN:  Yes.

COW SSI ONER ANDERSON:  Ckay. |'ve got it.

COW SSI ONER COYNER: | have it as five
pages - -

MR. GALPREN. That's right.

COW SSI ONER COYNER:  -- page 1, 5, and so
forth, and a long list of docunments.

MR. GALPREN. Right, and so the pages that |'r
| ooki ng at right now are pages 5 and 6 fromthat exhibit.

COW SSI ON CHAI RVAN GANS: (Okay. | have them
in front of me. | think the other panel nmenbers have ther
al so.

COW SSI ONER ANDERSON:  Yes.

COW SSI ON CHAI RMAN GANS: Ckay. Pl ease

proceed, M. @l pren.
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MR. GALPREN. Thank you. The Adm nistrative
Order on Consent was signed in February 2008. There are
only a few of the docunents |isted on these two pages that
wer e published subsequent, and so arguably even in
conpliance, or for the purpose of show ng conpliance with
the Admi nistrative Order on Consent. Many of these
docunents are published well before the Adm nistrative
Order on Consent was even signed.

And then secondly, |ooking two pages back in
t hat same exhibit, if we can, starting on page 2 of 6 of
the exhibit, M. Lips delineated the categories of other
information that we have sought. The first on page 2 of
six is the conplete record of quarterly groundwater
nonitoring reports.

Now, these reports are required -- are
directly required in the permt to be submtted, not to
the Bureau of Corrective Actions only, but first to the
Bureau of Water Pollution Control with a copy to the
Bureau of Corrective Actions.

Secondly, with respect to interstitial |ayer
nmoni toring, nonitoring of the anmount and characteristics
of the waste water that nmakes it -- that has nmade it
through the first liner in the existing ponds to the
interstitial nmonitoring, this, too, is expressly required

in the 2005 permit. By the way, these are also required
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in the 2010 permt.

And it's unclear if this information has at
all been reviewed by the Bureau of Corrective Actions, but
it's clearly required to be reviewed and reported to the
Bureau of Water Pollution Control.

The third item the proposed nesa pond
docunentation -- clearly it's essential for -- for the
Bureau of Water Pollution Control to have eval uated that
informati on, and we've just |learned that, in fact, they
did evaluate that information. But still those design
docunents and the site characteristics of the nesa, the
hydr ogeol ogi cal site characteristics have been w thhel d,
despite our repeated requests for that information.

And so the -- NV Energy's argunents, that
because sone of -- some of this information is relevant te
the ACC, all of this information can be w thheld, sinply
fails, not only with respect to this additional
information, that is required to be reported directly to
t he Bureau of Water Pollution Control, but also with
respect to the docunentation that even arguably coul d be
said to be relevant to the build-up of the history, the
context in which the Adm nistrative Order on Consent was
finally signed in February 2005.

And finally let me note that by its own terns,

t hat February 2008 Admi nistrative Order on Consent cannot
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be used as a shield by NV Energy or the Departnent to
relieve the Departnent from eval uating NV Energy's
conpliance with the express ternms in the permt.

And | will cite just two sentences fromthe
2008 Admi nistrative Order on Consent. On page 41 it says
that "This ACC in no way relieves NV Energy of its
responsibility to conply with any federal, state, or |ocal
| aw or regul ation.”

And finally the first sentence of Section
22.10, on page 42, flatly states that "This AOC is neither
a permt nor a nodification of a permt." So whatever
rel ati on any particul ar docunent may have to the context
in which the ACC was drafted or to potential conpliance
denonstrati ons where the ACC, provides absolutely no
argunent that those docunents can be withheld -- no
support for any argunent that those docunents could be
held fromthe Sierra Club or any other nenber of the
public that is seeking them

So the information is clearly needed by the

Sierra Club to undertake this appeal. The Sierra Cub has

the right toit. And because of our repeated requests for
this information, site visits, and so on to NDEP have

not -- have not resulted in our ability to secure those
docunents, we seek the Conm ssion's equitable -- the use

of its equitable power under the statute that your Counse
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cited, NRS 445A 425 and the corresponding regulation, to
i ssue subpoenas for those docunents and for those
docunents to be produced to Sierra Club in sufficient tine
for Sierra Cub and its experts to be able to anal yze

t hose docunents and utilize themin its briefing and in
its argunent.

And then that then, if | can, M. Chairnman,
turn to Section 2 of the notion, vacatur and continuance
in the proceedi ngs, we seek the Conmi ssion's setting of a
new hearing date and a new briefing schedule that is
established wth sufficient time for Sierra Cub, and for
that matter, for NDEP and NV Energy, to be able to
eval uate these docunents in the context of briefing and
t he heari ng.

| f these docunments were produced for the
Sierra Club in the norning of Novenber 4 -- and we're
tal ki ng about several score of them-- we would sinply not
have the opportunity to even becone famliar with them
These often require sone considerabl e thought and
anal ysis, and we want to be able to give themthe
attention that they deserve. That's the reason why we
have joined our notion for subpoena of the docunents with
a request for a vacatur, both of the hearing schedul e and
of the briefing schedule, and seek action by the

Conmmi ssion to set a -- to a set tine that is -- that is
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sufficient for the docunents to be provided to the Sierra
Club or at |east provided to a copying service and thence
transmtted to the Sierra Club in time enough for us and
who el se wants to, to analyze the materials, to
i ncorporate that into our briefing and into our
presentation at hearing.

Thank you.

COW SSI ON CHAI RVMAN GANS: (Okay. M. Andersor
and M. Coyner, questions of M. @Gl pren?

COW SSI ONER COYNER:  This is Conmm ssi oner
Coyner for the record.

M. Galpren, with regards to the list of the
docunents, how did you know that these docunents even
exi st? You haven't been given up themyet, but yet you
note -- obviously they' re very detailed. They have nanes,
dates, titles, so forth. Are they referenced in other
docunents that you were provided, and you just haven't
been able to get those docunents yet? |Is that a correct
assunption?

MR GALPREN. That's correct. So are you
| ooking then -- is it M. Coyner to whom|'m speaking?

COW SSI ONER COYNER:  Yes.

MR. GALPREN. At Exhibit 3 in response to
opposition to the notion?

COW SSI ONER COYNER: | am |' m now | ooki ng
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at the table and --

MR GALPREN.  Okay.

COW SSI ONER COYNER: -- your response to the
five-page table.

MR GALPREN. Exactly.

COW SSI ONER COYNER:  There's get a |ist here,
and you' ve broken themnicely into not received and
received. And |I'massuming -- that was any assunption
there it most -- in a lot of these cases, although as you
say, groundwater monitoring reports are required by the
permt, so they should be there.

MR. GALPREN:  Yes.

COW SSI ONER COYNER:  But ot hers of these are
detail ed, you know, assessnents by a geotechni cal conpany
or so forth. So they must have been referenced in anot her
docunent and then --

MR. GALPREN:  Yes.

COW SSI ONER COYNER:  -- you were asking for
that. So --

MR, GALPREN. Yes.

COW SSI ONER COYNER:  -- that was ny
under st andi ng.

MR. GALPREN:  Yes.

COW SSI ONER COYNER:  Ckay.

MR, GALPREN: And just to briefly el aborate,
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the first five categories or up threw updated operation
and mai nt enance manual, these are all required under the
permt, or we presuned that they are docunments, such as
the site characterization reports and the engi neering
design reports that we presunme that the departnent woul d
have evaluated prior to granting this permt.

And then the rest of these were all listed on
what was cal |l ed the encycl opedi a of supporting
docunentati on, a docunent that had been produced by
contractor, | believe, for NV Energy, when it provided a
host of other docunents to NDEP. W were provided with
that, along with a nunber of other documents during ny
June 30th review of files at NDEP, and many of these
docunents provide the kind of information that we believe
were or should have been eval uated by NDEP before com ng
to the conclusion that placenent of -- that continuation
of the permt would be sufficiently protective of the
environment both with respect to the ponds in -- that
currently exist in the flood plain of the Middy Ri ver and
with respect to the newy proposed ponds on the nesa.

And | should also note that | believe that
this entire list -- yes, this entire list is -- the first
three pages are all not received, and then we have |isted
a nunber of the docunents that were received. And |

shoul d hasten to add that the Departnment did partially
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respond to our Septenber 8th request, and was able to
find, and secure, and provide to a copying service, about
hal f of the documents that we are seeking.

But those do not provide sufficient
information to fully characterize the site conditions that
are relevant both are respect to the Muddy R ver flood
plain, the ponds, and the nesa area.

COW SSI ONER COYNER: And, M. Chairman, if |
m ght, one quick foll ow up.

| understand that, M. Glpren. | understand
the historic contents of the docunents of the reason why
you m ght seek them What | don't see in this list of
docunents is the docunents that woul d have been subm tted
nost recently for the nost recent permt.

Am1 -- am| mssing sonmething here? Am]
flat -- flat m ssing sonething? These all |ook they're
hi storic docunents that pertain to the current pond, the
ones that are out there, not the ones that are under
construction. There nust have been engi neering reports,

i nvestigations, and evaluations that were done fromthe
new permts for the --

MR GALPREN. Yes. That's -- that is our
under st andi ng, too, and that woul d be the reason why we
continue to seek those docunents, and they have not been

provided. That's category 3.
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COW SSI ONER COYNER:  Ckay.

MR. GALPREN. Proposed nesa ponds
docunent at i on.

COW SSI ONER COYNER:  But not in this list of
five pages here. These are all essentially historic
docunents.

MR. GALPREN:  Yes.

COW SSI ON COYNER:  Ckay. | just wanted to be
clear. So there's another whole, you know, pile of paper
that you're seeking that is basically relevant to the
current permt, the new permt, we should call it?

MR GALPREN. Well, the first five itens --
well, okay. Let -- let ne put it directly here.

The central theory of our case is that there
is a history of non-conpliance on the part of the
Applicant with its prior permt. |In order to fully
characterize that history, we need to have the docunents
t hat expl ain what has happened. That includes clearly
nonitoring reports at |east from 2005 through present. It
includes the reports to the second category there, of datz
and analysis as to the anount of and characteristics of
the water -- waste water that is detected between the two
liners of the existing ponds. That's required to be
reported under the permt. It includes, as you indicated,

the -- you know, the design reports and the hydrogeol ogic

Capitol Reporters (775) 882-5322

57





© 0 ~N oo O BB W N B

N NN N NN R R R R R R R R R R
g A W N P O © o0 ~N oo o b~ w N = O

site characterization reports that shoul d have been
provided to NDEP with respect to the newy proposed ponds
in the mesa and so on.

Al'l that information we have been seeki ng and
continue to seek. W received a portion of the first, a
portion of the groundwater nmonitoring reports, but as you
can see, we have not received many of those, including for
2002, 2003, '4, '5, '6 -- '8 -- three-quarters -- and
three-quarters of '9. None of those -- we have not been
able to secure those.

Al'l that information clearly should have been
provided to NDEP in the -- with the application materials.
We, of course, did receive the draft permt. W did
receive the conments. W did receive the prior permt,
the current permt, the response to conments and so on.

| didn't indicate -- we did not indicate
that -- those docunents in this listing.

COMW SSI ONER COYNER:  One -- sorry,

M. Chairman. One nore quick follow up

| assune there was a hearing or at |east a
permt hearing held by NDEP with regards to the permt.
Did you attend it, and were any of those docunents present
at that hearing?

MR GALPREN. | -- | did not. | provided

extensive -- |, nyself, provided extensive conments, but
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there were activists with the Sierra Cub, nmenbers of the
Sierra Club who did attend, and did secure any docunents
that were there, but none of the docunents that we're
still seeking were there at the tine.

COW SSI ONER COYNER:  Thank you. That's what
| need to hear.

COWM SSI ON CHAI RVAN GANS: M. Anderson?

COW SSI ONER ANDERSON: M. Chairman, 1'd like
to hear from NDEP before | have any questions. Thanks.

COWM SSI ON CHAI RMAN GANS:  Very good.

| have a question, again, of RoseMarie. W dc
have subpoena authority? | nmean, |'masking the --

M5. REYNOLDS: Yes.

COW SSI ON CHAI RVAN GANS: -- the sane thing
that | asked before.

MS. REYNOLDS: Yes. This is RoseMarie
Reynol ds, for the record.

Yes. Under NAC 445B. 892, the -- as well as
NRS Chapter 445A, the Commi ssion does have the power to
i ssue subpoenas.

COW SSI ON CHAI RMAN GANS: Ckay. So that's
not a question on this particular notion.

M. Galpren, one of the things that -- that |
again have to get ny arnms around is, you know -- and

agree with your first statenent when you said the
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rel evancy question is not -- is for the hearing, not here.
| do agree with that.

However, |'m wondering how -- how many of
t hese docunments you're really looking for. | -- 1 think
at least now that |'ve got your notion, which you gave us
on the 19th, gives ne a little nore informati on about what
docunents we're tal ki ng about.

My question to you would be on the second --
on the second notion you have. How |ong are you thinking
you need to review and anal yze all these docunents?
Because that's going to affect the second notion -- your
second noti on.

MR. GALPREN: Yes. Was this M. Chairnan

speaki ng?
COW SSI ON CHAI RVMAN GANS:  Yes. |'msorry.
MR. GALPREN: Yes. Yes, M. Chairnman.
Elliott? May | -- Elliott, are you still on
the line?

MR LIPS: Yes.

MR GALPREN: M. Chairman, could | have our
expert, who would be conpelled to review each and every
docunent, including all their footnotes, answer that
question first?

COWM SSI ON CHAI RMAN GANS:  Certainly.

MR LIPS: If we received all of the docunents
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that are on this Exhibit 3 to the reply, it would probably
take me two to three weeks to go through them and review
the rel evant information, and understand, and prepare a
full, you know, picture for a hearing, probably a m ni mum
of three weeks.

COW SSI ON CHAI RMAN GANS: Ckay. M. @Gl pren,

does that satisfy you? |Is that sonething that you feel is

reasonabl e?

MR, GALPREN: Yes. | nmean, M. Chairman,
we -- | -- | think that we stated in our opening that we
seek an additional three weeks for that purpose,

subsequent to actually receiving the docunents.

COW SSI ON CHAI RMAN GANS: | understand. So
what | amto understand -- and correct nme -- |'m not
trying to put words in your nouth -- from your argunent,

is that about three nonths have gone by, and you have beer
unable to prepare for the hearing, because you have not
had the docunments you need to prepare.

|'mreally sinmplifying this, but 1'd like to
know what's -- what's happened for three nonths, and now
we're going to have to have another three weeks, at |east,
by the tine you get -- after you get the docunments.

MR. GALPREN. Thank you.

Wl |, what's happened, as | tried to indicate.

Is that we three tinmes went to Carson Gty and revi ewed
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the files, and we have nmade repeated public records
requests. And then since the entry of the Deputy Attorney
General, Carolyn Tanner, we have al so submtted requests,
at her request, through her to NDEP

In addition, we submtted a request to NV
Energy. W have received sone docunents, sone -- a
consi der abl e amobunt of docunents, as you can see in the
| ast several pages, and we have reviewed those.

And we have received sone considerabl e data
from NDEP, but not sufficient for us to know, with any

degree of precision, what exactly has been going wong anc

what we can recommend, reasonably, at hearing. | nean, we

certainly will do the best that we can, if we are requirec
to go forward with only a partial record.

And we believe that, for exanple, the sparse
groundwat er nmonitoring information that we have been giver
access tois -- is sone evidence, but we believe that we
need to provide significant evidence, and we believe that
the evidence that's being withhold fromus will enable us
to provide a nmuch stronger account and -- and provide --
and put on a nuch stronger case at hearing.

So we have been -- the -- the short answer to
your question is that we have been trying, repeatedly, in
every way that we know how, to get this information to

whi ch we believe we have a right.
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COW SSI ON CHAI RVMAN GANS: Ckay. Thank you.
| wll reserve any other questions | have until after we
hear fromthe State and NDEP

So, M. Frey, | think it's your turn.

MR. FREY: Thank you, M. Chairnan.

You know, after high school | swore off
readi ng Franz Kafka or any ot her Kafka-esque type novel,
but these hearings or what Sierra Cub's is asking for at
these hearings is very difficult to for me to get ny arns
around. They seemto be requesting: Gve us all the
docunents we need to put on a hearing against you, and
don't |eave any out or it wll be your fault.

Now, M. @l pren and his associ ates have cone
for -- inthree tines into the office. They're entitled
to get any docunment we have that hasn't been determ ned tc
be confidential, and | don't think that's even an issue it
this matter. But they are certainly are entitled to the
docunents. But as M. Coyner -- Comm ssioner Coyner
poi nted out, sone of these docunents are 10 years ol d.

And | have two responses to that: One, what
were they doing in the intervening 10 years and how coul d
t hat possibly be rel evant?

Wat M. Glprenis trying to do -- and he's
made no bones about this -- is to put on a case

chal l engi ng the 2008 AOC, and this is the wong forum
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The Conm ssion has no jurisdiction over that AOC. Wat he

keeps asking us for is -- Sierra Cub wants to get

docunents to determine that NV Energy is out of conpliance

wth that AOCC, take that information, and then use that tg

denonstrate non-conpliance with the previous permt.

That's unacceptable. Wat M. Gl pren
needs -- and if he keeps asking the State to give him al
t he docunents that he needs -- is sinply this: Are there
any findings of alleged violations and orders that were
issued as a result of the 2008 AOCC, or, nore inportantly,
what are the violations that occurred under the 1995
permt? Those are the non-conpliance issues relevant to
t he reissuance of this permt.

| f he had a beef with non-conpliance of the
2008 AQCC or anything el se, he needs to go to court. Now,
it'"s not ny job to direct himhow the | aw works, but I
feel | have to.

There are | aws out there, independent of the
SEC jurisdiction, that allows people to get injunctions,
allows themto get subpoenas, allows themto get
docunents, allows themto bring suit to enforce

environmental laws. But the way to do that is not under

t he guise of attacking the 2010 permt, and that's exactl

what he's doi ng.

What he need -- can ask is: Did you review

D
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this docunment or not, in enforcing -- (unintelligible)
issued the permit. That's the end of it. W either
reviewed it or we didn't, but a discussion as to why we
didn't review some docunent that was put into it an
appendi x that NV Energy consultant prepared for sone
reason has nothing to do with this permt appeal.

| -- | don't want to go through the details of
every single one of these docunments. W wll have the
office open eight hours a day fromhere, you know, until
the hearing. He can have any document he wants.

M5. TANNER. May | add, Bill, if you're --

MR. FREY: Yes, please.

M5. TANNER: This is Lyna Tanner fromthe
office -- fromthe Nevada Attorney General's Ofice, just
because |'msort of being inplicated, personally,
interestingly enough in these docunents.

| think it is a very sinple issue. QOobviously
t hey can ask for whatever they want under the public
records law. The question is asking for whatever they
want, whether or not it's available, is grounds for
continuing the appeal hearing on a water permt. And we
woul d submt that it is not.

You know, the notions filed here are sort of
out -- you know, an outrage that when they sent a request

on Septenber 13th, and -- and | responded to them as best
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| could, on Septenber 21, which, by the way, is within the
public records deadlines of five working days, for
docunents that had what | would argue little relevance to
this proceeding, and then to say that because | indicated
that we woul d provide them as soon as possible, that
somehow |'mstipulating that they're relevant to this
appeal , is outrageous.

You know -- and to say -- and to say, before
t he Commi ssion, that we provided an inconplete response i$
al so di si ngenuous. The -- | provided to M. Glpren a red
line of the |ocation of those docunents that were |isted,
as M. Frey indicated, froman encycl opedia provided by a
consultant to Nevada Energy, of those docunents that were
part of our public record.

Now, if they think other docunents should have
been considered by NDEP, that's an argunent for themto
make in their appeal, but we don't have any obligation to
provide themw th docunents that were never provided to
us. That was the point.

Now, as far as some of the docunents -- |
think M. Coyner correctly asked, you know, are you --
you're |l ook at these historic docunents. \Wat about the
docunents that are -- that are relevant to the issuance of
this permt? Now, sone of them M. Conm ssioners, deal

Wi th permt docunents that are required post-permt
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i ssuance. And so those docunents are coming in, and as

they're comng in we would certainly would proceed themto

them but at the time that they were asking for themthey
were not yet avail abl e.

So we're doing our best to conply with their
public records request, but that's a very different issue
t han saying, well, now | need a continuance, because you
haven't given ne Bureau of Corrective Action docunents
t hat have no application to the appeal of a water permt.

MR GALPREN. M. Chairman, can | respond or
shoul d we --

COW SSI ON CHAI RVMAN GANS: Excuse ne just a
nmonent. M. Frye, this is still your floor.

MR GALPREN. Ah.

COW SSI ON CHAI RVAN GANS: Do you have any
ot her comments, M. Frey?

(No response)

COW SSI ON CHAI RVAN GANS: | heard a beep.
Did -- did sonebody |eave?

MS. TANNER: Oh, maybe we lost him Can we --
can we take a quick -- I'll try to email him [If we can

take a quick break, I'll try to find himagain.

COW SSI ON CHAI RMAN GANS:  Ckay. We will take

a quick five-mnute break, and we're com ng right back

together. W're going to stay on and stay right by this

Capitol Reporters (775) 882-5322

67

v





© 0 ~N oo O BB W N B

N NN N NN R R R R R R R R R R
g A W N P O © o0 ~N oo o b~ w N = O

phone, so don't anybody | eave. M. Tanner, please see if
you can get hi m back

MS5. TANNER: Well, | need him

(Proceedi ngs paused briefly)

COW SSI ONER COYNER:  So can we say we' ||
resune at a certain tine.

COWM SSI ON CHAI RVAN GANS:  Yes.

COW SSI ONER COYNER:  When what time will you
set, M. Chairnman?

COW SSI ON CHAI RMAN GANS: The tine here,

Alan -- it says three mnutes after 3:00. So we'll get
back in eight mnutes after 3:00. | want to keep this
going. | do not want to drag it out.

COW SSI ONER COYNER:  Thank you.
(Proceedi ngs recessed as indicated)
MR FREY: H, thisis Bill Frey. | don't
know what happened, but | was cut off.
COW SSI ON CHAI RVAN GANS: Ckay. We've
gone -- Ms. Tanner is |looking for you. |Is she stil
t here?
MS. TANNER: |'m here.
COWM SSI ON CHAI RVAN GANS:  Ch, good.
M5. TANNER: We're good.
MR. FREY: | think ny phone and ny conputer

all went off at the sane tine.
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COW SSI ON CHAI RVAN GANS: (Ckay. Hold on just
a mnute, because | think M. Coyner wanted to | eave for
just a coupl e m nutes.
MR FREY: Ckay.
COW SSI ON CHAI RVAN GANS: When he gets back,
we'll start.
(Proceedi ngs paused briefly)
COW SSI ON CHAI RVAN GANS: M. Coyner, are yol
back yet?
(No audi bl e response)
(Proceedi ngs paused briefly)
COWM SSI ON CHAI RVAN GANS: M. Coyner?
COW SSI ONER COYNER: | am here.
COW SSI ON CHAI RVAN GANS:  Thank you very
much.
M. Frey is back on the line. He just had
gotten di sconnected sonehow. So we proceed.
M. Frey, Ms. Tanner nade sone statenents.

You may not have heard themall, but | -- you still have

the floor as far as |'mconcerned, and | want to make sure

you're -- that you were done.
MR FREY: Yeah. | -- thank you,
M. Chairman. |I'msorry. | don't know what went w ong

here, but my conputer and phone all went dead at the sane

tine.

Capitol Reporters (775) 882-5322

69

I





© 0 ~N oo O BB W N B

N NN N NN R R R R R R R R R R
g A W N P O © o0 ~N oo o b~ w N = O

| just want to add one comment at the end,
and -- and then we can nove on.

W -- Sierra Cub has brought up this Bureau
of Corrective Action, AOCC, a number of times. Wat -- the
obligation that the Bureau of Water Pollution Control has
or NDEP has, statutorily, is to ook at the preceding
permt, not anything else, but the preceding permt, and
see if they're in conpliance with that. And | guess |I'm
repeating nyself. That's a pretty sinple step, and if
t hey have a problemw th that, they need to be in a
different forum Thanks.

Thank you. And | apol ogi ze again for the
bei ng cut off.

COW SSI ON CHAI RVMAN GANS: Ckay. Before you
| eave the floor here | want to make sure that M. Andersor
or M. Coyner doesn't have any questions or coments of
you.

COMW SSI ONER COYNER: "Il wait to hear in NV
Ener gy.

COW SSI ON CHAI RVAN GANS: Okay. | do have
one question, pretty sinple.

Ms. Tanner, do | get fromyour conments that
you have provided Sierra Club with any and all docunents
t hat you have or they have the opportunity to get any and

all docunents you have?
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| nmean, does the subpoena power apply to NDEP
because they haven't given docunents? | -- I'ma little

confused on this.

MS5. TANNER: Well, | guess I'ma little
confused on what they're asking, as well. | wll say that
since this notion cane up, | -- | was transferred to

another case. So |I'mno |onger |ead Counsel, and | had
some foll ow up.

| sent -- on ny letter that | sent to
M. Gl pren on Septenber 21st, | went through, |ine by
line, each one of those docunents that was in our
possession, and there were a fewthat | needed to foll ow
up on. And | have since followed up on. | probably need
to just final followup, but there was sone confusion on
our part, you know, for what (unintelligible) brought up
t he groundwater nmonitoring reports, for instance, and it
was unclear if they were asking for Bureau of Wter
Pol lution Control nonitoring, reports, which would have
been provided already, or if they were asking for
Corrective Action's nmonitoring reports. So there was sont
confusion there.

So | certainly have a response, and | do
bel i eve that sonme of the things that they were asking for
were not yet provided, but as was indicated earlier on the

call, I think some of the design for the -- for the nesa
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ponds -- | believe -- and I'l| defer to NDEP, that that

has since been provided. But, again, those were pending

docunents -- docunments pending the issuance of this
permt.

So -- but as far as, you know, the statenent
that, well, we gave an inconplete response, it's not

necessarily true. There were a nunber of docunents, and
we highlighted each and every one that were never in our
possession, and | referred themto Nevada Energy.

They are entitled to the docunents that are in
our possession, because those are public records, and we
don't have a dispute with that, and they don't really need
to subpoena to get that. What they need -- if they need a
subpoena from Nevada Energy, that's a different issue, and
| won't speak to that.

But -- or if they have a probl em saying that
t hose docunents in Nevada Energy's possession should have
been in our possession, which is unfortunately nuch of
what M. @l pren was sayi ng, he was saying you -- NDEP
you need to go get us those docunents, and my response
was, no, that's not part of our public records. | don't
have an obligation to go pick those up for you. You go
tal k to Nevada Energy.

Sane thing with the site assessnent, their --

or their site access. They were very upset that NDEP
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didn't give themaccess to NV Energy's private property.

Again, that's not our position. That's not our duty, nor
woul d we ever be able to do that. Again, they'd have to
deal with Nevada Energy.

So we gave them what we had in our public
record at the tine of ny response, Septenber 21st, and |
do have a followup, and we -- and we can tal k about that,
but it's not extensive. |It's certainly not anywhere near
t he nunber of docunents that he's looking for. And,
agai n, whether or not those are relevant to the issue of
this permt appeal is a totally separate issue. And so hy
me sinply responding to the public records request, |'m
not stipulating that any of those documents are rel evant
to the issue of the water permt.

COW SSI ON CHAI RVMAN GANS:  Question -- |
probably don't have to ask, but | will, anyway: So what |
hear you saying is you're not nmaking any rel evancy
deci si ons on behal f of anyone, because | see -- | note,
and | know M. Galpren said this is in -- in his nmotion
He says: The failure of NDEP. So it's like you failed t¢
do so you were supposed to do or give sonething that you
had, and you're telling me that is not the case.

M5. TANNER:  Yes.

COW SSI ON CHAI RMAN GANS:  Ckay. GCkay. I'm

with the other panel nenmbers. | don't have any ot her
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commrents until we hear from Nevada Energy. So we'll go t¢

Nevada Ener gy next.

MR WOODWORTH:  Are you ready for ne? This is

Tom Wbodwor t h, NV Ener gy.

COW SSI ON CHAI RVAN GANS:  Yes, sir.

MEMBER WOODLAND: Thank you. And, again, we
very much parrot the responses that have been nmade by
NDEFP' s Counsel, M. Frey and Ms. Tanner.

You know, | was also a little -- a statenent
was made several times by Sierra Cub's Counsel that NV
Energy has argued that NDEP has a right to withhold
docunents, and | have to take issue wth that, because |
have not certainly not said that in any of our pleadings.
In fact, we said quite the opposite, in quote, "Sierra
Club is always free to submt requests for public records
pursuant to the Nevada Open Records Law, regardl ess of
rel evance to this proceeding."

And | think that's the point we're trying to
make that. He -- M. Galpren and Sierra C ub have the
ri ght under the Nevada Open Records Law to get whatever
docunents NDEP has, whether it's relevant to this
proceeding or not. And if -- and | would have every
reason to suspect that NDEP is doing everything in their
power to get those docunents to them

The separate issue at relevance to this
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proceedi ng, is whether or not they have the right to
subpoena for docunents. And | don't feel Sierra Cub has
been constrained by the |aw or regulations in place that
are -- for this proceeding, but I do feel constrained to
go by them and I'mgoing to | ook to NAC 445B. 892, which

provi des the Conm ssion subpoena power, and the

Conmi ssion -- the Comm ssion's subpoena power is upon good

cause shown.

What our argunment is, is that there's been no
good cause shown to allow for a subpoena. | say that for
two reasons. One, sonething that's already been nenti onec
nunerous tinmes, and we feel strongly about it on our end
is relevance. There is no argunent, and there is no
di sagreenent on our end that there is existing groundwat er
impacts in the vicinity of the site associated with
hi storic operations or at least |ikely associated.

W have entered into an ACC with NDEP. W
have spent |arge suns of noney and will for several years
going forward, to investigation, characterize, and
remedi ate those inpacts, not relevant to this proceeding.
None of those ponds, subject to the AOCC, are subject to
this permt.

And with respect to the tinefrane it has taker
the -- for the response to M. @Gl pren's point that

they've tried for several nmonths to get documents that
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they feel are relevant, and they haven't been able to get
them 1'll just rem nd everyone of the tineline here.
This permt was the notice of proposed action by the
agency with was issued -- nmake sure | said this right --
Oct ober 21st, 2009. Here we are a year after that.

So they have had -- they were involved in the
public hearings. They submtted witten coments.

don't understand -- now, | know they've becone nuch nore

aggressive in the last few nonths, but again it's not |ike

they' ve been -- it's not like they haven't had anple tine
to pursue this. There -- it's been a year, and it's been
a year where they feel they still haven't received all the
docunents they requested. Well, maybe that's the case.

Maybe it isn't.
But did they take those actions at the proper

time, during the public coment period? Are those

materials even relevant to this proceeding? Those are the

issues that | think are relevant and | think they're
rel evance specifically to your stat -- your regul atory
authority in 892.

| do not believe, and we do not believe here,
as Intervenors, that M. Galpren, the Sierra Cub have
gi ven any evi dence of good cause to issue a subpoena and
rel ated, obviously, for the sane reasons, to vacate the

hearing date issue a new scheduling order.
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And that's it.

COW SSI ON CHAI RVAN GANS: Ckay. M. Andersor
and M. Coyner, again?

COW SSI ONER ANDERSON:  This is Pete Anderson.

Just a question for M. Gl pren. The table
that arrived on October 19th, when was that produced?

MR GALPREN: In Exhibit 3?

COW SSI ONER ANDERSON:  Yes, sir.

MR, GALPREN:. Probably we finished that the

day before. And this is just a sunmary with sone coment s

as to their relevance of the -- | think it's Exhibit
Nunber 2 fromthe notion on October 6th.

COW SSI ONER ANDERSON:  Ckay. So --

MR, GALPREN: But | wanted to -- we wanted to
show the specific relevance since that was -- since the
question was raised about that, by the opposition,
specific relevance each of these docunents.

COW SSI ONER ANDERSON: (Ckay. So when you
went to the visit NDEP' s offices in Carson City, did you
have a table such as this to go down to request your
i nformati on?

MR, GALPREN: No, we didn't. W asked for --
well, in June 30th, all information as to conpliance,
and -- conpliance with the prior permt of NV Energy's

Reid Gardner site. And then we asked for specific
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addi tional docunents that weren't in the first -- that
were not available to us by followup email to Cerald
Gardner, both before the July visit and before the August
visit,

And those docunents -- sone of those were
determned to be in the archives. Sone of those docunents
were determned to be wwth the Bureau of Corrective
Action. So we needed to, you know, coordinate wth NDEP
to be able to view the docunents.

But we never were able to -- they -- they
never were able to produce -- or never did produce any of
the first three sets of critical docunents that are in
Exhibit 3, the balance of the quarterly nonitoring
reports, and any information with respect to the quantity
or characteristics of the waste water in the -- anal yzed
by the interstitial l|ayer nonitoring, and have provided --
and still have not provided any information as to the
characterization of the site on the nesa or any of the
engi neering design reports for the newy proposed ponds.

Categories 4 and 5 were supposed to be
submitted pursuant to the current permt, and we certainly
want to be able to review that prior to the hearing.
Those were required to are be submtted by NDEP by the end
of Septenber. We still haven't received those. And none

of those were part of the list -- the larger list that
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conprises the balance of this, that we received, the |ist,
itself, from NDEP at the end of June.

So the bal ance of this are docunents that we
sought so that we could fill in the holes, given the
absence of information that was provided in June, so that
we coul d piece together what is happening in the absence
of their providing us with the direct docunentation as to
t he design of the nesa ponds and site characteristics.

And -- and any of the historical and current

nmonitoring of groundwater -- I'msorry -- of the

interstitial waste water nonitoring and the bal ance of the

quarterly groundwater nmonitoring reports.

The first one is expressly required to be
provided to the Bureau of Corrective Action pursuant to
the permt in 2005, Section 2B2. The second interstitial

| ayer nmonitoring is required to be provided to the Bureau

of Water Pollution Control pursuant to the permt Sections

1A2 and Sections 1A1l.

And then the characterization -- character --
characteristics of the nesa site and the engineering
design reports for the proposed ponds, those were
obviously required to be provided to NDEP, and we sinply

have sought them and have not received them

COW SSI ON CHAI RVAN GANS: M. Wodworth, this

is JimGans. | guess | don't understand what you're
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saying. The Item3 -- let's start there, the nost recent
one you just tal ked about.

They were supposed to be -- | nean, you're
tying to find them or they weren't submtted, or I -- I'r
not understandi ng what you're sayi ng.

MEMBER WOCDLAND: Was that addressed to
M. Glpren or M. Wodworth? 1|'msorry.

COW SSI ON CHAI RVAN GANS: M. Wodwort h.

Excuse ne.
MEMBER WOODLAND: NV Energy?
COW SSI ON CHAI RMAN GANS:  Yes. You just
made - -
M5. REBERT: (al pren just nade that statenent.
COWM SSI ON CHAI RVAN GANS:  Who nade that | ast
st at enent ?
MEMBER WOCDLAND: That was M. Gl pren
COW SSI ON CHAI RVAN GANS:  Oh, |'msorry.
Then it is to you. | thought it was still -- 1 -- what |

don't understand is: You're saying these are docunents.
You got themon a list. You haven't gotten them and yet
| understand that they were supposed to be subnmitted.
These are docunents that you believe NV Energy has?

MR. GALPREN. So this is Dan Gal pren. That
guestion is addressed to ne?

COW SSI ON CHAI RVAN GANS:  Yes.
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MR. GALPREN. Yes. Ckay. W're -- we're
again | ooking at Exhibit 3 in response to the opposition
to the notion

So the first five sets: Quarterly groundwater
nonitoring reports, interstitial |ayer nonitoring,
proposed nesa ponds docunentation, updated sanpling and
anal ysi s plan, and updated operations and nmai nt enance
manual , those sets of documents were not on any list.

Those docunments are -- were either required t¢
be -- and -- and data, were either required to be
submtted to the Bureau of Water Pollution Control on a
regul ar basis pursuant to terns of the 2005 permt. And
also | should say identical ternms in the 2010 permt, or,
with respect to the docunmentation as to the proposed nesa
ponds, we believe were obviously required to be reviewed
by NDEP before it could nake its relevant findings and
determ nations precedent to issuing the permt.

Then the bal ance of these docunents, we
bel i eve, many of them were reviewed or should have been
revi ewed by NDEP, and so we believe that many of them
should be in the files of NDEP. For exanple,
correspondence between the Applicant and NDEP. That
correspondence should be with NDEP. That's on the fourth
itemof page 2 or -- for exanple, the itemright above

that, NDEP' s 1999 Hydrogeol ogi ¢ Assessment Principle
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Conponents and Data Needs. That's an NDEP docunent. It
shoul d be with NDEP, and we should not be forced to go to
NV Energy for docunments that clearly should be w th NDEP
And then another -- a nunber of these
docunents, it's true, are fairly old. For exanple, some
of these docunents have to do -- were -- were published ir
2004 or 2005; one in 2003, having to do wth the
hydr ogeol ogi ¢ characterization of the existing waste water
pond sites or proposed sites.
But let's have that information because we
have no other information as to the background
hydr ogeol ogi ¢ conditions, and in order to be able to
fairly assess what is happening to groundwater, you want
to also be able to assess what the natural background
condi tions should be, and so that's the reason why those

are rel evant.

COW SSI ON CHAI RVAN GANS:  Wel |, |I'm not goi ng
to judge the relevancy yet. [I'mjust trying to figure out
where these docunents are. M. Tanner and -- and -- do --

you don't have these five?

MS. TANNER. | can go through -- (coughing)
excuse ne.

Sorry. |'ve been operating under bronchitis
(coughi ng) .

MR FREY: VWhile -- while Ms. Tanner is
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coughing, may | say sonmething, M. Chairman? This is Bil

Frey.

COWM SSI ON CHAI RMAN GANS:  Sure.

MR FREY: On the first page -- and |'ve
already scrolled past -- past it. |'mon the conputer,
but about -- go down one, two, three, four -- the fourth

docunent that they're requesting. Updated sanpling
anal ysis plan was requested Septenber 13th. It was due
Sept enber 25th of 2010, but this docunment that they're
asking for had no role in whether to issue the permt or
not. This docunent was required as part of the permt.
So in their case -- | nean, there's a | ot of
docunents in here. | just singled those -- that one and
t he next one out. But, you see, these are documents, it's
true. | don't know if they have themor not. Certainly
they're entitled to them But we're being asked to
provi de these docunents and allow tinme to revi ew t hem wher

on their face we know that they were not decision

docunents.

UNI DENTI FI ED SPEAKER: Wl | --

MS. TANNER. And | -- | would -- this is Lyna
Tanner. | would concur with that and (coughing) | believe

Item Nunmber 3, 4, and 5 all were conditions of the permt,
including -- engineering design reports were required to

be submtted prior to construction. The site preparation
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Is not construction. So that -- at |east as of |ast week
that was not yet available, although | do believe we

t hought that m ght have been coming in, and | think there
was a reference to that, in fact, that it did cone in.

In regards to the quarterly groundwater
nmonitoring report, | had indicated earlier that there was
some confusion on that point, and this has sort of been
put on hold, given all of this notion work, but
essentially we were under the inpression that all the BCA
nonitoring reported been provided through Legal Copycats,
that they did, in fact, have those.

And with the exception of archives 2002, 2003
di scharge nmonitoring reports generated as a condition of
the per -- of the prior permt, Sierra Club had access to
and did, in fact, according to our records, copy those
back in August.

So -- and then as far as the interstitial
| ayer nmonitoring, this oneis alittle bit unusual, and
|'I'l defer to NDEP as that this actually has been
provided, | believe it was an error in the prior permt.
It was required, but there was no deadline, and so the nev
permt corrects that. They are to provide that
information on a certain schedul e.

So under the prior permt it just said, you

know, thou shalt provide, and so that -- that information,

Capitol Reporters (775) 882-5322

84





© 0 ~N oo O BB W N B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

| believe, was in the process of being cleared up.
think it -- again | would defer to NDEP, but | bel
that if that information came in, it's cone in --

in just the past few days.

And |
i eve

cone in,

MR. GALPREN. M. Chairman, is it possible to

respond to sone of these points?

COW SSI ON CHAI RVAN GANS:  Well, | want to

hold on just a second. I've let this go. | didn
M. Wodworth if he was done or not.

MEMBER WOODLAND: Onh, absolutely, sir,

t ask

yes.

This is -- this is Tom Wodworth and | was finished with

ny remarks.

COW SSI ON CHAI RMAN GANS: Ckay. | want to

make sure. And also | want to nake sure that M.

Coyner

and M. Anderson -- | want to make sure that you have your

questions and comrents answered before | go any further.

COW SSI ONER COYNER:  This is Conmm ssi oner
Coyner.

|'ve kind of got, you know, three bags of
docunents here. |[|'ve got these ol der docunents, which may

or may not be relevant, and which may or may not be in the

posi ti on NDEP

It would be convenient, although | guess that

because of the timng, NDEP didn't have to be able to go

through this list and say, not in our possession,

you
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know, we don't got the Intelligence Corporation 1986
Hydrogeol ogic Study that's referred to here, whether
they're relevant or not, but at least to be able to
respond to that.

Any docunents that were relevant to the new
permt, the one that was just issued, | would think --
unl ess, as M. Frey has indicated, they are conditioned or
the permt, | would have think those would be all in a bo
sonewhere, all in a bunch, and that you' d have ready
access to those.

Sol'malittle confused why the Appell ant

seem ngly doesn't have the ability to have those or -- or
they can't be provided. That one's still a question in m
m nd.

The third bag is stuff that's ongoing all the
time, the groundwater nmonitoring reports. | should be
able to wal k over the two bl ocks to NDEP, tonorrow and ny
| unch break and pull out the first quarter report of 2009
for these groundwater reports. | mean, it should be that
sinple. And why three visits to NDEP didn't result in

that is -- | can't understand that in nmy head. \Wether

it's relevant or not. It may or may not be. That will be

deci ded at the hearing.
But you know, that -- that type of data, you

know, should be just right at people's fingertips or
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shoul d be posted on the Internet as sone have advocat ed.
So |'mthinking about those three bags. |'mless
concerned about the first one, because that's historic.
It may or may not be relevant. That will be decided at
t he hearing.

The second, which was the stuff that was
essentially in the box where the new permt was
di scussed -- you know, like -- I'msure sonmeone went out
and did a site characterization on the soils, for where
they want to put these new ponds. Ws that considered
when the permt was being vetted? You know, what
docunents were consi dered when the permt was under
consideration by NDEP of the current data, not stuff
historic, not stuff down below. And | don't see that
l[ist. | will have a -- | wasn't at the NDEP hearing, so
don't know what they provided at the permt hearings.

And then the third thing about ongoi ng
groundwat er nonitoring data, that should be as plain as
t he nose on your face. So I'mreally alittle bit
confused, and | can synpathize a little bit with the
Appel l ant here. If I'mconfused, then certainly they are.

COW SSI ON CHAI RVAN GANS: Ckay. Can either
M. Wodworth or Bill, can you shed any |ight on
M. Coyner's confusion?

MEMBER WOODLAND: This is Mster -- this is
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Tom Wbodworth with NV Energy.

| really can't speak to the issues in terns
of -- all | can say is NV Energy has certainly subnmtted
everything that they've been required to do to NDEP, and
| -- | have every reason to understand that NDEP' s doi ng
everything in its power to get those docunents to -- to
t he Appel |l ant.

| mean, our issue has al ways been two --
two-fold. Relevance -- | nmean, we know they're entitled
to the docunments, but is it relevant to this proceeding,
and should it be a basis to suspend their subpoena?

But, yeah, | won't go into that a | ot any
further already. So -- but that's all we can add to this
di scussi on.

COW SSI ON CHAI RVMAN GANS: Wl l, in the -- in
the motion -- | think this is the October 6th notion --
Sierra Club is alleging that you have refused -- very
simply, the word is in the notion -- you have refused to
provi de the material s.

MEMBER WOCDLAND: NV Energy has -- NV Energy
has directed -- we had a -- | had a personal conversation
with M. Galpren, and | instructed himthat any requests
for docunentation he should direct themto NDEP, and that
we have provided everything to NDEP that we are required

to under the application.
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But | can't inmagine it would be surprising to
anybody that we're not -- we have no obligation to provide
anything to sonebody who is suing us at this point. W
provi ded everything we're required to, to the regul ator.
And if they have -- if they have a request of those
docunents, they're entitled to request themfromthe
regul at or.

(Participants tal king at the same tinme)

COW SSI ON CHAI RVAN GANS: | have a further
question to follow up with M. Wodworth

So am | correct in sinply assum ng, from what
you said, that the subpoena isn't going to do -- make any
difference as far as NV Energy is concerned, anyway? |Is
t hat what you're sayi ng.

MEMBER WOCDLAND:  No, no, no. O course, not.
If -- | nmean, | was trying -- | mean, | didn't want
to explain to M. Gl pren how he should go about doing
this, but obviously if we have an enforceabl e subpoena,
we're going to conply with it, but we don't have one right
now.

And we don't think they're entitled to
subpoena docunents that are irrelevant to this proceeding.
And so that's why we were chall engi ng the subpoena aspect
of it. If they -- what | explained to M. Glpren is: He

is entitled to anything he wants from NDEP under the Open

Capitol Reporters (775) 882-5322

89





© 0 ~N oo O BB W N B

N NN N NN R R R R R R R R R R
g A W N P O © o0 ~N oo o b~ w N = O

Records Act. | don't believe what he's requesting of us
is relevant to this permt proceeding. So I'mnot wlling
to provide it to him

Qobviously, he's -- if he goes to you guys and
is able to get an enforceabl e subpoena, and you guys
believe, in your judgnent, it's relevant, and that's
forced upon us, we're obviously going to conply.

COW SSI ON CHAI RVAN GANS:  Thank you.

MEMBER WOCODLAND:  Yeabh.

COMWM SSI ON CHAI RVAN GANS: M. Coyner,
anyt hi ng el se?

COW SSI ONER COYNER: Wl |, | would be nore
confortable if | knew what docunments were provided to the
public at the permt hearing, when the new permt was
di scussed, if there was a list, if there was a map, if
there was a picture, if there was a cartoon. | would be
very happy -- you know, that would make ne feel a little
bit better, because that should be readily available. As
| said, that should be in the box, and constrained, and --

and sinply should be able to be provided to anyone.

If he -- if the Appellant is having a problem
getting those types of docunents, | -- I'ma little
concerned. These historic ones, I'mnot -- |I'mnot too --

you know, sonebody read a report, and it referenced a 2002

docunent, and the 2002 docunent is not there, |'m not
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really concerned about that, and that's a subject for
anot her day.

Stuff that was provided at the permt
hearing -- you said, the activists were there. | would
assune that they picked up any docunments that were nade
avail able to the public. So those should be available to
M. Gl pren. He should have them

And then this -- the groundwater nonitoring
stuff, again, there may or may not be relevant, but if
peopl e are having troubl e obtaining those, that makes ne
not happy with the system So that's -- that's ny
commentary, M. Chairnman.

COW SSI ON CHAI RVAN GANS: M. Conm ssi oner

Ander son?

COW SSI ONER ANDERSON: Wl |, all of the
di scussion, | think, we're on the about the sanme place
here, M. Chairman. | agree. | think if there's an issue

with not being able to get the current docunments that were
a part of the decision nmaking process for this permt,
then that needs to be resolved. And | guess I'd like to
hear from M. Frey to that respect.

MR. FREY: Sure. This is Bill Frey.

And we are not hiding or keeping the
Appel |l ants from any docunents. | hope |'ve nade it clear

t hat what ever docunents we have, unless they're
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confidential, they're entitled to have.

Ms. Tanner identified one group of docunents,
nonitoring reports, that we were confused as to which
nonitoring reports they were referring to, the nmonitoring
reports at Bureau of Corrective Actions or the nonitoring
reports at the Water Pollution Control, but that's sinple
to -- to straighten -- to fix.

She was going to send out a letter to that,
and | said hold off. W' re having the hearing today.
Let's just get it all over with at one tine.

M5. TANNER. And --

MR. FREY: The problemis | -- |1 can't keep
saying, you know -- Sierra Club's positionis we keep --
we keep not giving them docunents, but when they cone in
we copy them-- we send to the Copy Store any document
they select. You see, I'mbeing put in a position of
trying -- I wll always lose this argunent that you
haven't supplied the docunents | need.

Because no matter what | do, they're going to
say, uh, that's not the ones we need. W need the ones
that show that you're guilty. | don't know what those
ones are, but --

(Participants talking at the same tine)
MR. GALPREN. That's very objectionabl e.
MR, FREY: (Unintelligible) and they can have
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everything -- like | say, every docunent we have is a
publ i c docunent.

M. Coyner, you've been right on that.
under stand your -- your three groups of docunents.
Qoviously the one in the future, we can't supply. The
ones, you know, in -- what do you call it -- the
war ehouse, you know, those may be way over. But if it's
in the building -- and there are sone docunments down in
the Las Vegas, a shelf of docunents there, but if we have
t he docunent and -- we will provide it.

| can't -- you know, until this |list canme out,
| don't have a way of reading their mnds as to what --
not only don't | have that capability, if | had it, |
don't have to use it.

MS. TANNER: This is Lyna Tanner. My | --
Bill, may |I put a finer point on that?

MR. FREY: Sure.

M5. TANNER: | -- | do appreciate the conment
by Chairman Coyner that, you know, certain docunents
shoul d be readily avail abl e.

And | think if you -- you know, think back
about what was said today, M. GGl pren indicated that
their first visit, that they came to NDEP in Carson City,
which is where Water Pollution Control permt files are

| ocated, to |ook at all of those docunments that were
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rel evant to the issuance of the permit. That was back in
June.

Now, in Septenber they -- they list out a
number of docunents that, with all due respect, are

primarily related to Bureau of Corrective Action. Those

files are located in Las Vegas. So, again, there was sone

confusion on -- on whether (sic) they mean by nonitoring
reports, groundwater nonitoring reports.

Are they tal king about the discharge
nonitoring reports to which we have a record that they
copied, that, by the way, contain actually the simlar
data to the groundwater nonitoring reports that they're
requesting fromthe Bureau of Corrective Action? And
then, nore inportantly, is that relevant to the
i ssuance -- to the issue of whether or not they get a
conti nuance?

So, again, it's not that we're refusing to

provide it. |It's that they -- they have been given
opportunity to -- to access those docunents that were
rel evant to the issuance of the permt. They got that

back in June. Three nonths |ater they nake a request for

Bureau of Corrective Action docunents, which | would argue

are not relevant.
And, yes, they're entitled to see them but

the question is: Does that entitled themto a continuance
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of the appeal of a water permt? And | would say the
answer is no.

COW SSI ON CHAI RVAN GANS:  Thank you.

M5. TANNER. And -- and, your Honor, and
|'m-- excuse ne. | always say your Honor.

And -- and M. Chairman, NDEP is on this call,
and they can certainly answer any questions about
docunents that were provided and the manner in which they
were provided if there are any specific questions that |
haven't -- that | or M. Frey haven't answered.

COW SSI ON CHAI RMAN GANS:  Thank you.

M. Glpren, | think I cut you off a little
earlier. W're about ready -- the panel is about ready tc¢
go into deliberation. |s there anything else that you
wanted to add?

MR GALPREN. Yes. Absolutely, M. Chairnan.
Thank you for the opportunity.

The -- | can't -- | can't respond to all of
these things that were said, but let's be very clear about
this. The quarterly groundwater nonitoring reports are
requi red under the permt to the Bureau of Corrective

Actions, under the permt Section 2B2.

And there can be no doubt that those docunents

are within the control of the Bureau of Water Pol | ution

Control, not nmerely the Bureau of Corrective Actions.
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It's true that the permit requires a copy of
themto be sent to BCA, but the primary repository -- the
agency that -- the bureau that is responsible to oversee
permt conpliance, is the Bureau of Water Poll ution
Contr ol

Second, with respect to the interstitial |ayer
nonitoring, contrary to what Ms. Tanner told you a few
m nutes ago, the 2005 permt and the 2010 permt are no
different with respect to the reporting periods. Each
requi res that |eakage rates shall be reported in units of
average gal |l ons per day, per nonth, per pond, so nonthly
reporting.

That material is -- or is -- is required to be
reported to the Bureau of Water Pollution Control. NV
Energy has just stated that they provide all the
information that they're required to, to the Bureau of
Water Pollution Control, and I don't know how we could
have been any nore cl ear about what we were seeking than
when we asked for -- asked for this data.

The information as to the hydro --
hydr ogeol ogi ¢ site characterization of the nesa, we've
already heard that that material -- well, at |east the
engi neering design reports -- |I'mpresumng that they al so
provided site characterization reports -- was provi ded and

fornmed the basis for NDEP s approval on July 25 of -- of a
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construction permt.

So why then could we not receive that
docunentation that we asked for, hydrogeologic site
characterization of the nmesa and the engi neering design
reports? There's been no claimof confidential business
information. There's been no explanation for failing to
give us those materials.

So these are materials, at least the first
three categories, that are clearly required to be providec
to NDEP on a regular basis or clearly required to be
provided to NDEP through the permtting process.

As to the other docunents with -- that have
been identify through a docunent that was provided to us
by NDEP, in response to our request for information, we
need those docunents in part because they have declined t¢
give us the -- the other relevant information, the
quarterly -- the historical quarterly groundwater
nmoni toring reports, including through 2009, the historical
and current interstitial layer of nmonitoring reports,
and -- and so on.

And we need them al so so that we can be able
to come up with an assessnment as to the background
conditions of -- the hydrogeol ogi c background conditions
agai nst which the performance of the existing ponds, whict

continue under the current permt, and the performance of
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t he proposed new ponds can be adequately predicted.

Wthout that information, we will not be able
to nmake the kind of arguments that we wish to nake at the
hearing and in briefing that namely the permt ternms are
either sufficiently protective or insufficiently
protective of the environnent.

| think | can leave it there.

COW SSI ON CHAI RVAN GANS: Ckay. Thank you
very much.

W will now go into our deliberations, the
panel deliberations. 1'd ask -- or give the panel a
coupl e of thoughts.

Nurmber one, | think the lawis pretty specific
about good cause for our deliberation or our decision.
think there may be also -- if we decide not -- are
inclined not to do the subpoena, we could al so ask that
certain public docunents be nmade avail able as soon as
possible or as a -- as a condition of our deliberation.

And | want to bring to the attention of the
panel , on page 7 of 8, of the notion by Sierra C ub,
Cctober 6th. There's a sentence at the very end that
says, "In the alternative, in the event the SEC denies
requested action on Nunber 1, Sierra Cub requests a
one-week delay in the presentation of brief" -- "of

briefing schedul es.”
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So M. Coyner and M. Anderson, I1'd like to
make sure that you kind of keep these in the back of your
m nd, and at |east provide the panel with your thoughts or
where we should go with this.

COW SSI ONER COYNER:  This is Comm ssi oner
Coyner. D d we have a date certain for submttal of
briefs, RoseMarie?

MS. REYNOLDS: Yes, we did.

COW SSI ONER COYNER:  And that was?

M5. REYNOLDS: The date for the Appellant's
opening brief was earlier this nmonth, and the Appell ant
did file their brief, although they've requested the right
to supplenment their brief based on what happens at this
heari ng today.

If I -- ny nenory serves nme correctly, |
believe that the State and the Intervenor's brief, in
response to that opening brief, are due today, and then
the reply brief, if the Appellate chooses to file one, |
believe is due either at the end of next week or at the

begi nning -- |ike Novenber 1st or 2nd.

COW SSI ONER COYNER:  Which is the week of the

currently-schedul ed appeal hearing, Novenber 4 and 5.
M5. REYNOLDS: Right.
COWM SSI ON CHAI RVAN GANS:  Correct .
COW SSI ONER COYNER: M. Chairman, could |
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ask NDEP a question?

COW SSI ON CHAI RVAN GANS:  Absol utely.

COW SSI ONER COYNER:  Wth regards to the

groupi ng of the documents -- and, Bill, if you' re going tc
respond, |I'mlooking at the five-page docunent list, the
hit list.

MR. FREY: Yes, sir. -- need to reopen it

on ny conputer

COW SSI ONER COYNER:  Ckay.

MR, FREY: But just a second.

COW SSI ONER COYNER: Wl |, | can you
this off the top of your head.

MR, FREY: Yeah, sure.

COW SSI ONER COYNER:  Can you tell me
one, which is the quarterly groundwater nonitoring
reports -- | understand they're in two different s
of NDEP -- but do they exist?

MR FREY: | believe so.

COW SSI ONER COYNER:  They exi st.

MR. FREY: Yes.

can do

in grouy

ections

COW SSI ONER COYNER:  So they were submtted

by the conpany pronptly, and they -- they all exist. So

t hey should be available, and | think a part of wh
heard they've already been copied -- sone of them

MR. FREY: Sone of them have been.

at |
So --

nean,
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they can be put in a roomto go through.

COW SSI ONER COYNER:  Right. So --

MR TINNEY: Can | -- can | poke in? This i
Al an Ti nney.

COW SSI ONER COYNER:  Sur e.

MR. TINNEY: | have a question,
M. Conmi ssi oner.

Bill, is that okay?

S

MR FREY: If it's okay with the Conm ssioner

it's, fine.

COW SSI ON CHAI RVAN GANS:  Absolutely. o
ri ght ahead.

MR. TINNEY: Thank you, M. Chair. This is

Al an Tinney for the record.

To answer those questions, nunber one, | want

to make sure that everybody understands. W' ve given
everything that we have -- that we know that we have.
They' ve never been -- we've never bl ocked them from any
docunent, as both of the attorneys have said -- have sai

Nunmber two is at the hearing there was never
no request of any docunentation, because the only thing
t hat was done at the hearing, M. Coyner, that asked

earlier, was -- it was a hearing, and that was the first

d.

time that Sierra Cub had ever shown up, and there was no

request of any docunents to be brought to the hearing.

S(
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the only thing at the hearing was the permt and the fact
sheet at the tine.

You know, we cannot provide docunments that are
not in our building. So the only thing we can provide is
what we have. W have no other way to provide it. So
t hey' ve been in our building. W provided them everything
t hat we know that we have.

So, you know, |I'mnot sure if |'ve answered
your question, but we can only provide what we have in the
bui | di ng, and we've provided everything that we have.

COW SSI ONER COYNER:  So they -- M. Chairman,
if I mght ask M. Tinney a question.

Quarterly groundwater nonitoring reports, and
they've got a long list here -- multiple years, your
position is they have those?

MR TINNEY: M. Chairman, thank you,

M. Coyner.

Those quarterly nmonitoring reports, we ran
that as out of the quarterly nonitoring reports was part
of the ACC. They were provided that through an email from
Mster -- Ms. Shannon Harbor out of BCA. W did not --
we did not read that as the discharge nonitoring reports
as part of the permit. They're two different reports, but
t hey were provided those, anyway. So, yes.

COW SSI ONER COYNER:  This is yes.
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Interstitial |ayer nonitoring -- again,

M. Tinney, you don't have to answer this -- whoever knows

this.

The company provided all of those according to

the conditions of the first permt, the 2005, | believe it
is permt. To your know edge, they've submtted their
required interstitial layer nonitoring reports?

MR TINNEY: Would you like me to answer that
one, again, M. Conmissioner? This is Al an.

COW SSI ONER COYNER:  Whoever has the
know edge.

MR. TINNEY: Ckay. M. Lyna -- Ms. Lyna

Tanner actually said that correctly earlier. That was a

part of the permit that has no date tine of when those are

submtted. They're getting those submtted as we speak
right now and will provide themas soon as we get themin
t he buil ding.

The units that M. Gl pren was tal king about
was a unit on how they deliver themto us, not of when
they' re supposed to deliver it to them

It's the units of -- of -- the dinmensional
unit of what they're supposed to deliver themto us in,
not when they're supposed to give themto us. W have
fixed that in the 2010 permt to make sure that they're

part of the quarterly nonitoring report, the DMR s of the

Capitol Reporters (775) 882-5322

103

D





© 0 ~N oo O BB W N B

N NN N NN R R R R R R R R R R
g A W N P O © o0 ~N oo o b~ w N = O

2010 permt.

MEMBER WOCDLAND:  And this is Tom Wodworth
with NV Energy, and that is absolutely correct. W have
recently learned that this was sonething that was -- there
was just a confusion in interpretation for exactly the
reasons that were said, and this had been fixed now,
whereas -- contrary to what M. Gl pren said, there is
very distinct difference between a 2005 and 2010 permt.

The 2005 permit does not include the follow ng
sentence I'mgoing to read fromthe 2010 permt, "Al
| eakage rates to be reported wth quarterly report."” That
wasn't in there before and nowit is. And now that
situation has been clarified. As soon as NDEP brought
this to our attention, our people have been i Mmedi ately
working to get that information collected.

COW SSI ONER COYNER:  So | guess -- again,
this is Conm ssioner Coyner for the record -- the reports
t hat woul d have been generated from 2005, wth regards to
| eak nonitoring, report nonitoring, exist or they don't
exist? They don't exist?

And |1'm a geol ogi cal engineer, and the m ning
industry, | think, reports this stuff all the tinme. It's
not like it's sone kind of foreign -- foreign thing to us.
We are very capable of |leak nmonitoring and detection with

regards to cyani de heap | each.
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SO0 -- so do or do not the interstitial |ayer
nonitoring reports exist?

MR TINNEY: | -- 1| just nake -- | want to
make sure that -- before | said it on the record, but,
yes, the information does exist. W are right now
conpiling it to make sure that we have everything, all the
dates, the entire ternms -- entire terns properly
docunent ed, but, yes, the information does --

(Participants tal king at the same tinme)

COW SSI ONER COYNER:  Back to 20057

MR, TINNEY: Yes.

COW SSI ONER COYNER:  And -- and, again,

M. Chairman, | don't want to bel abor the point, but I
think the Appellant has a point, that if -- let's just
that NV Energy was going to conme in and propose to
construct an identical cell up on top of the hill as to
what they're building down below, and if the building --
ones down bel ow, for whatever reason, are adjudged at the
heari ng as inadequate, that would be relevant to nme --

COW SSI ON CHAI RVMAN GANS:  Poi nt t aken.

COW SSI ONER COYNER:  -- and | would want to
know t hat --

COWM SSI ON CHAI RVAN GANS:  Yeah.

COW SSI ONER COYNER:  -- if the plastic was

t hi cker, or thinner, or whatever.
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So with regards to that, it would seemlike
that -- those -- that material -- again, it's froma
historic system The system may not have been adequate to
current standards. | don't know. So how relevant is it
to the newpermt? |'mnot sure.

But | can tell you if they're comng in and
saying, "I want to build the same one that | did down
there," and the other one didn't work -- the first one
didn't work, that would be relevant to ne.

So it's good that that information is going to
be available. | would |like to think that the Appell ant
could be provided that information with adequate tine to
do that sort of analysis that | just did in ny head, sort
of onthe fly. So | mean, okay. |'mthere.

How about this hydrologic -- okay -- those are
both kind of historic, you do a sort of conparative
analysis, all that sort of thing. It could be relevant.
But this Nunber 3 -- wasn't there or isn't there avail able
a geol ogi cal engineering report on the proposed site for
t hese ponds?

Bei ng a geol ogi cal engineer, | would think
t here woul d be one.

MEMBER WOCDLAND:  This is Tom Wodworth at NV
Energy. There certainly are, and they would --

COW SSI ONER COYNER:  And was it in the
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possession of NDEP or is in the possession of NDEP?

MR GARCIA: This is Tony Garcia with NV
Ener gy.

So as required for any engineering technical
designs like that, we have to do the hydro -- the
geotechni cal study. That study has been done. |[|'d have
to confirmit, but | believe when the application was
submitted, it was referenced and the specifications and
design -- again, |'mnot sure that the actual report was
submtted, but it was probably referenced. W'd have to
follow up on that, but we can confirmthat it was done.

COW SSI ONER COYNER:  Does NDEP want to
comment? Do you have a copy that report in your
possessi on?

COW SSI ON CHAI RVMAN GANS: M. Frey?

MR, FREY: 1'd have to defer to Alan. Alan
Ti nney.

MR. TINNEY: M. Chairman, Al an Tinney,

M. Comm ssi oner Coyner.

W woul d have to ook at that. But let ne
take it back just for a second on what's required to issue
a permt. The issuance of a permt is required upon an
application. Al this other information is -- all these
ot her docunments, and the docunents -- and | also want to

make sure that the interstitial fluid | eakage rate of the
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2005 permt -- there was no specific date that that was

required to be turned in. So there's no conpliance

i ssues.

|'msure they have the ability to doit. |'m
sure that they can do it. |I'msure they will have the
reports into us, and we'll provide them once we have them

i n our building.

The second question is the hydrogeol ogi cal
report. We'd have to |look and see if actually that report
was in the building.

But, you know, please renenber that all these
ponds are zero discharge per no -- ponds. They're not
going to be going into the -- you know, into any of the --
any of the soil. So we'll be review ng the docunent of
the construction and the -- and the -- and the engi neeri ng
desi gn docunents of the pond once submitted prior to
construction of the ponds.

COW SSI ONER COYNER: Wl |, | guess | thought
| heard NV Energy -- this is Conm ssioner Coyner again,
for the record -- that NV Energy is out there with the
scrapers building the ponds.

MR WOODWORTH: And -- and this is Tom

Wodworth. | think we m sspoke earlier, because there was

on sone confusion on our end. But the site that -- "Il

let Tony Garcia state it, because the information was sent
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to NDEP. It's just a different departnent, apparently,
that receives it. So --

MR GARCIA: This -- this is Tony Garcia of NY
Energy. So the way that we -- the way we have handl ed and
work with NDEP, it's -- it's nultiple departnments within
NDEP, where the application to renew the waste water
di scharge permt was directly in communication -- in -- in
cooperation with the Bureau of Water Pol |l ution Control
permtting. That would be Al an Ti nney's group.

As far as the design and specifications of the
new ponds, that design specification, and along with
what ever additional supporting docunments, went to NDEP
Techni cal Servi ces.

The third party that we dealt with, in getting
t he dam safety part of that approved, was with the NDEP
Bureau of Water Resources, which is another different
departnent. So where we kept hearing about we can't find
t he docunent, there's three different divisions or
departments within NDEP that we've been cooperating with
all of which have regulatory authority to either, nunber
one, grant the permt, authorize the design and
specifications, and then the final design for the dam
safety part and the authority to discharge water is a
di fferent division.

So there's -- there's docunments throughout
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NDEP. They're not all just in one departnent.

MR. TINNEY: So we m sspoke when we said we
hadn't submtted the information to NDEP. What was neant
was that it was submtted to NDEP, but it was sent tot eh
appropriate departnent w thin NDEP

UNI DENTI FI ED SPEAKER: That is correct.

MR. GALPREN. M. Coyner? This is Dan
Galpren. | would just like to say, if | can, that | can
quickly for the record in responding to M. Tinney and
also to M. Wodworth, I -- | cannot let it stand w thout
objecting to the characterization of the 2005 permt as
not requiring reporting of interstitial |ayer nonitoring
anal ysi s.

The permt clearly says that it will be
reported separately for each nonth, and daily flow for
each nonth shall also be reported. And it al so says
| eakage rates shall be reported in units, of average
gal |l ons per day, per nonth, per pond.

So | think that the Applicant was on fair
notice, not as to what particular day of any particul ar
quarter they need to report this information, but that
i nformation needed to be reported on a nonthly basis
rather than sinply maintained within the offices of NV
Ener gy.

COW SSI ON CHAI RVAN GANS: M ster --
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MR. GALPREN. That's -- that's an inportant
conpliance issue with respect to the 2005 permt.

COW SSI ON CHAI RVMAN GANS: W under stand your
point, and | think that's been asked and answered.
Whet her you accept that answer or not, | don't know, but |
do know | feel it's been answered. And | don't want to
bei ng back and revisit that any nore.

MR GALPREN. Ckay.

COW SSI ON CHAI RVAN GANS: M. Anderson?

COW SSI ONER ANDERSON:  You know, this is a
very conplex situation here. | guess if | understand the
di scussi on wi th Conm ssioner Coyner, there is a | ack of
information today regarding interstitial |ayer nonitoring,
and | guess to sone degree we need a clear roadmap here of
how t he process is to work.

| feel like I"mat a bit of a loss to make
a -- come to a conclusion here until | fully understand
what the process for the permtting and the three
different areas of NDEP or Water Resources, and how it all
fits together.

COW SSI ON CHAI RVAN GANS: Let ne just nake a
comment as part of the panel. | understand what
M. Anderson is saying, because | had to share sone of
t hat concern or confusion.

Wiere | stand is | -- | don't have a probl em
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with continuing the hearing. | am-- I'mreluctant to
pursue a subpoena power, given what |'ve heard today.

So ny -- the direction | would probably go
with this or certainly consider, if the other panel
menbers concur, would be a direction of, okay, let's give
sonme nore time, which would also give, in the alternate, ¢
l[ittle nore time with the briefing schedule, and a little
nore time with the hearing.

|'mreluctantly saying this, because | hate t¢

drag these things out. It -- these things can just go on
and get a life of their own. If the panel wants to
consider -- and I'mtrying to do this so we can get on
with this -- maybe a 30-day extension until early
Decenber. | want to be careful. W're all getting into

t he holiday season, but I1'd like to get this thing done as

soon as possi bl e.

So wth that, as a suggestion, M. Coyner,
M. Anderson, if you've got any alternatives or ideas
other than, I'd certainly like to hear it.

COW SSI ONER COYNER:  This is Conmm ssi oner
Coyner .

| came in reluctant to extend the schedul e,
because NV Energy has put at business risk, as they nove
forward. W have a February date for -- for the pond

filling that's in front of us, that | view as a sort of a
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wat er shed dat e.

But I'm-- I"mstill uncertain -- | don't
have -- | don't have, although I've heard from NDEP, that
t hey' ve provi ded everything they have in the building,
and -- but yet | hear relative -- two offices, and three
di fferent agencies, that m ght have relevancy to this
permt or not. That's led nme to be a little less certain
of noving forward.

| guess I'd like to hear fromthe three
parties -- this would be briefly -- from Nevada Energy,
and Sierra Cub, and from NDEP, their feelings about a
cont i nuance.

COW SSI ON CHAI RVAN GANS: W'l | take themin
t he same order before, and the Appellant first.

MR, GALPREN. Thank you, M. Chairnman and
Menber s.

Wel |, a 30-day extension would be adequate
if -- 1f there's not a tremendous delay in getting the
necessary data and docunents. To expedite, it probably it
woul d be good if | and ny expert could speak directly to
NDEP of ficials who would be in charge of trying to, you
know, aggregate this information and convey it to us.

As | said in the opening, | think that we neec
about -- at mninmum of three weeks subsequent to actually

receiving the information to be able to, you know, fully
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digest it and utilize it in our briefing and the hearing.

So 30 days -- if we're tal king about 30
wor ki ng days that could work, so long as -- so long as the
information is received within the first 10 days. Now, |
don't know how el se to answer that question. W need
sufficient tine to be able to read the docunents and to be
able to analyze it.

COW SSI ON CHAI RVAN GANS:  Okay. | -- 1 will
say, to clarify, before we go on to NDEP, | was thinking
of 30 cal endar days, not 30 work days. So | guess |'m not
absolutely tied to that, but that's what | would
recomend.

So let's go on to NDEP

MR, FREY: Yeah, thank you, M. Chairman,
yeah. You know, in the course of an hour and a half we
went fromthree weeks to six weeks.

W' re opposed to the continuance because
they'll wll be another one and another one. Because -- |
mean, we're going the supply documents -- and | hear what
you're saying on this, and | hear what the other
Comm ssi oners are saying, too.

But we have a list, and we'll provide those
docunents, but is there going to be another list and then
anot her |ist, and then what about these docunments? You

see, we've had them-- we've had the Sierra C ub over
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three tines, and we give themthe docunents that we have.
And | understand you're in a difficult position that
it's -- we said and then they say.

But we need sone finality to this, and we neec
to get this on so that if, in fact, we do prevail, that
t he construction of these new ponds can go on, because
they are an inprovenent to the environnent.

| take what Conm ssioner Coyner said. You
know, he wants to know if they |eak or not, but whether
they leak or not, I -- | have to just conclude that brand
new ones are going to be better than two- or
three-year-old ones. | nean, maybe there's sonething
wong with that, but | just think that way.

And so -- if you're -- and | understand your
entertaining this continuance, but | have to just plead
with you to put some kind of control on this, because we
are you at the nmercy of all these hearings, no, we didn't
get the docunents.

COW SSI ON CHAI RVAN GANS:  Under st ood.

MR. FREY: Thank you.

MR WOODWORTH: And this is Tom Whodworth from

NV Energy. W -- we would, of course, obviously second
what M. Frey said. W could just point out two things.
| mean, we certainly do understand that

Appel lant has the right and it's certainly relevancy to

Capitol Reporters (775) 882-5322

115

]





© 0 ~N oo O BB W N B

N NN N NN R R R R R R R R R R
g A W N P O © o0 ~N oo o b~ w N = O

| ook at documents that were part of this application

process.

But we would just nmake two points that we nade
earlier. It should be limted to what is truly rel evant
to this proceeding, and, secondly, | would still argue

that this is comng late in the process. They had the
opportunity to make these requests as early as
Cct ober 20009.

They didn't decide to nake this request -- and
| mght be off by a week here, and |I'm sure Counsel wl|
correct me, but they canme in to NDEP s offices in around
June 2010, and they nade requests in June. Then when the

got the abeyance of their appeal, no nore action until

Sept enber .

| feel that they could have done this stuff
well -- well earlier, during the public coment phase, anc
| feel like NDEP and particularly us are left to suffer

because they're now going to be making these requests now,
this late, and that kind of inpacts our finality.

That all said, | don't think we're going wn.
| don't know if we're going to persuade you on that point,
but if the docunents were relevant, and we had a
[imtation to these continuances, NV Energy doesn't
necessarily disagree with the point that they should have

the ability to | ook at docunents that are relevant to the
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appl i cation.
COW SSI ON CHAI RVAN GANS:  Centlenen, with
that, I want to nmake clear that all, you know, as far as

I'mwilling to go is 30 cal endar days, period. No nore

extensions. |It's the end. W've got to nove forward with

this, if we even go that far.

| woul d al so suggest that maybe the Itens 1

and 2 -- | agree with M. Coyner. | think that as soon as
t hose are avail able or wherever they are, we -- we can --
we can see sonme -- sone amount of legitimacy to those, but

as far as the rest of the |list goes and everything el se
going on, there's not going to be any nore lists. W're
not going to continue to delay this, for the very reasons
that NV Energy is saying and NDEP

So that's where | am M. Coyner,
M. Anderson, anything you can add or want to change is
fine wth ne.

COW SSI ONER COYNER: M. Chairman, this is

Commi ssioner Coyner. | -- | believe -- and |I'mjust going

to group theminto three itens, one, twd, and three, and
they're the first three itens on the |list of docunents.

|"mreally not concerned about the rest.

It would seemto nme that there's been evi dence

presented that they already copied sone of these, maybe

not some of the other ones, because they were in two
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| ocations, but that should be readily resolved, |ike next
week, on the quarterly groundwater nmonitoring reports.

The interstitial layer nonitoring, there's
obvi ously some sort of m scommunication or difficulty. It
| ooks like it's being handled, being resolved. [|'d like
to see that in sone sonebody's hands, if sonebody coul d
provide ne with a tinmefrane, that could tell me that woul d
be done by the end of next week, |'d appreciate it.

The hydrol ogic site characterization report, |

believe exists. | think it told it exists. Again,

v

speaki ng as a geol ogi cal engi neer, that document should be
easily provided, unless there's a reason not to provide
it.

And that one | would even venture into the
subpoena real m because it could be a very key document
with regards to the site and the suitability of the site.
But, again, if it exists, it's as easy as tonorrow, if the
subpoena is issued, it has to be produced. So in ny mnd,
| see nost of those three things being resolved within a
week.

Knowi ng the difficulty of getting everyone
together, and M. Wal ker went quite a -- quite a length to
get those two dates secured, I"'malnost wlling to go with
t he assurances the -- with assurances that those three

docunents, nothing else could be provided, with the
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original hearing date.
And | believe that they can be provided by the
end of next week.
COW SSI ON CHAI RVAN GANS: M. Anderson?
COW SSI ONER ANDERSON: | woul d concur
M. Chairman. | think that all three of those can be
produced readily, quickly. And that would certainly give
t he Appellant enough tine to take a | ook at them before
t he Novenber 4th hearing. | concur wthout objection.
COW SSI ON CHAI RVAN GANS: (Gkay. Then what |

need is a notion.

COW SSI ONER COYNER:  well, I would give --
before | nmake a notion, | would give NDEP one nore shot
at: Is that a realistic expectation? And if it's not, |

need to hear that, because then I'd entertain the idea of
a conti nuance.

M5. TANNER: This is Lyna Tanner for the
Attorney Ceneral's Ofice. W'd defer to Ms. Cripps' and
her staff as far as whether or not dealing with 1, 2, and
3 can be provided.

And | guess | just want to make sure
understand, on top of that, that the remaining docunents
listed as not received, we're not going to worry about for
t he purposes of the appeal. [|'mnot saying that they

can't get what's in our possession, but for purposes of

Capitol Reporters (775) 882-5322

119





© 0 ~N oo O BB W N B

N NN N NN R R R R R R R R R R
g A W N P O © o0 ~N oo o b~ w N = O

t he appeal, we're not -- those would not be subject to
further continuance.

COW SSI ONER COYNER:  That's ny intent,

M. Chairman. | -- | -- we can't have intermnable
fishing trips that just go on and on for nore and nore
fish.

COMM SSI ON CHAI RVAN GANS: | agr ee.

M5. TANNER. So | would defer to Ms. Cripps
and her staff as to whether or not 1, 2, and 3 can be
provided within the -- a week's tinefrane.

COW SSI ON CHAI RMAN GANS:  (Unintel ligible),
pl ease?

MR. TINNEY: Thank you. This is Alan Tinney
for the record. Thank you, M. Chairnman.

W're nore than happy to give -- we -- we
al ready gave quarterly nonitoring reports, but we wll
give them again, and make sure that everybody's cc'd to
see that we've shown those al so again

Interstitial layer nonitoring, as soon as we
get themin the door, we'll be nore than happy to get
them So we'll -- we don't have it this right this
second, but we're nore than happy to give them The
second we can get themin the door, they can -- we'll make
sure and we'll cc everybody on that.

The proposed nesa pond docunentation, the
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hydr ogeol ogi ¢ site characterization report, we wll go
downstairs and | ook for that, and if we have it in the
building, we'll get it to you right away.

So that's -- so | want to make sure those are
your three reports, M. Chairman and Conmm ssi oner
Coyner -- those are the three that we have to give under
your proposed thoughts.

MS. TANNER:  Engi neering design reports, as

well? Is that -- was that also included --
COW SSI ONER COYNER: | don't know that neans,
M. Chairman. |'mnot sure that those have been produced

yet by the company. So | can't really say.

MR WOODWORTH:  Yeah. This is -- this is Tom
Wodward for NV Energy. |['ve confirned this with our
people. W are -- we've been working diligently on this
interstitial nmonitoring information, since it was brought
to our attention, and we worked out that confusion.

W are -- we seemconfident that we will be
able to make -- get that information to NDEP tinely, so
that they could nmake the conmtnent to have all this
informati on out by the end of next week.

COW SSI ON CHAI RVMAN GANS:  Al'l right.

COW SSI ONER COYNER:  And can we touch on the
hydr ogeol ogi ¢ site characterization report? To Nevada

Energy's know edge, is that in the hands of it sone branck
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of NDEP?

MR WOODWORTH: W were just tal king about
that. W -- we don't know -- we don't know, but if it
isn't, we will have no problemgetting it to the --
getting it to everybody by the sane tinefrane.

MR. GARCIA: This is Tony Garcia, NV Energy.
So, again, talking about the different branches within --
within NDEP, | believe the docunent that you' re seeking
may have been submtted to the Technical Services G oup,
and it may be in the Las Vegas office as opposed to the
Carson City office. So |I would suggest you check there
al so.

MR WOODWORTH:  But we'll -- we'll definitely
work with NDEP to make sure -- if -- if they -- if they
can't find it, or if they haven't submtted it yet, it
w |l get there.

COW SSI ONER COYNER:  So, M. Chairman, this
i s Comm ssioner Coyner again for the record. | don't
t hink a subpoena is necessary for that docunent seeing as
how t he conpany, at |east, believes that it's in the
possessi on of NDEP.

COMM SSI ON CHAI RVAN GANS:  Yes, | -- | agree
with you.

COW SSI ONER COYNER:  So given the fact that

that those materials can be provided by the end of next
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week, which it sounds like |I've gotten an assurance from
themthat those -- that the three can, I'mwlling to go
forward with the current appeal hearing.

COW SSI ON CHAI RVAN GANS: (Ckay. So let's
make sure we clarify what we just discussed.

First of all, the docunments that we've agreed
to, which are the quarterly groundwater nonitoring
reports, the interstitial layer nonitoring, and the
hydrogeol ogi c site characteristics reports, will be
avai |l abl e and presented by the end of next week.

Now, do we have any holidays to consider
during this next week period?

COW SSI ONER COYNER:  Nevada Day.

COW SSI ON CHAI RVAN GANS: Nevada Day is what
On Friday?

COW SSI ONER COYNER:  Friday. Go to the next
Monday. But then you're bunping up agai nst the Thursday
hearing, and | know -- |'m weakening on ny continuance.

MR TINNEY: If we -- if we can -- this is
Alan Tinney, M. Chairman. Can | nmake a sinple -- if we
can get all these docunments together, we'll -- we'll
provi de them by Thur sday.

COW SSI ON CHAI RMAN GANS: Ckay. That -- but
that's what we're basing this notion on. They will be --

they will be avail able by Thursday.
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MR. GALPREN. M. Chairman, the design
reports? Wat was the conclusion there? Those are
essential for us to be able to evaluate the -- the degree
to which the nesa ponds will be structurally sound and
w1l not |eak.

COWM SSI ON CHAI RVAN GANS: M. Garcia, what
was the story on that?

MR WOODWORTH:  This is Tom Wodward, and |'m
| ooki ng at ny Environmental Services Manager to nake sure
| don't say this incorrectly, but we believe all that
i nformati on has been provided to the NDEP' s Techni cal
Services Goup -- (indistinct voice in the background) --
and the Bureau of Water Resources.

But when we | eave this roomwe will make sure
that that has been the case. So if there's any confusion
on that, or people can't find it, we will get it to them

COW SSI ON CHAI RVAN GANS: M ster
(unintelligible), we'll add that --

(Participants tal king at the same tinme)

COW SSI ONER COYNER: M. Chairman, this is
Commi ssi oner Coyner, just for the record.

And am | to understand, when you say,

“engi neering designs,” that would be like, well, the
pond's going to look Iike in profile, it's going to have

this kind of slope, it's going to have this kind of base
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underneath of it, it's going to have this thickness of

plastic, that sort of thing?

MR. GALPREN. M. Coyner, yes, that's correct.

COW SSI ONER COYNER:  Well, |I'm asking the
conpany.

MR. GALPREN. Ch, |I'msorry.

COW SSI ONER COYNER: | think that was
M. Gl pren.

UNI DENTI FI ED SPEAKER: That was our
under st anding as well, yes.

COW SSI ONER COYNER:  And that's what --
that's what you believe you' ve already provided and you
just need to | ocate.

UNI DENTI FI ED SPEAKER: That is correct.

COW SSI ON CHAl RMAN GANS:  So now we know what

docunents are going to be provided, and we know they're

going to go provided by Thursday.

And now t he next question | have is: Can we

stay with the existing hearing date? | would prefer to
that if at all possible. M. Coyner, M. Anderson?
COW SSI ONER ANDERSON:  Yes, M. Chairman,
woul d suggest we stick wth the current date of
Novenber 4th and 5th, 2010.
COWM SSI ON CHAI RVAN GANS: M. Coyner?
COW SSI ONER COYNER:  As long as they're

dg
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provided by Thursday. | think there needs to be an
al l owance for the fact if we don't make that deadline,
that gives essentially, themthe weekend, and Monday,
Tuesday, Wednesday to consider the content of those
docunents. It's a fairly short tinefrane, a fairly short
fuse, but as we've heard, we've been at this since |ast
Cct ober.

COW SSI ON CHAI RVMAN GANS: That's correct.

Ckay. | need to notion.

COW SSI ONER COYNER:  Ckay. | think I'Il take

a shot at it. This is Conm ssioner Coyner.
| would nove that the hearing -- the schedul ec

hearing -- the hearing schedul ed be maintained for

Novenber 4th and 5th. |s the correct dates, John \Wal ker?

MR. WALKER: That is correct.

COW SSI ONER COYNER:  Ckay. Novenber 4th and
5th, with the stipulation that -- and it should conme from
NDEP, so there won't be a subpoena involved here -- but
from NDEP three groups of docunents.

One, the quarterly groundwater nonitoring
reports. | understand there's two types, but
essentially -- Xerox both of them You know, it's just
the tinme at the Xerox machine. So three groups of
docunents.

The quarterly groundwater monitoring reports,
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the interstitial layer nonitoring data, and the
hydrol ogic, and the third category would be hydro --
hydr ogeol ogi ¢ characterization report and engi neering
desi gn reports.

And that's ny notion

COWM SSI ONER ANDERSON: 1" 1| second t hat
noti on.

COW SSI ON CHAI RVAN GANS: Ckay. Before we gc
on is there any -- any discussion by the panel of the
noti on?

COW SSIONER COYNER:  Did | have in notion by
Thursday? |'msorry. Kathy, can you help ne? That was
ny intent. |If not, that those be docunments be provided by

Thursday. And sonebody help me with the date.

MS. REBERT: COctober 28th.

COW SSI ONER COYNER:  Thur sday, October 28t h.

M5. REBERT: Yes.

COW SSI ONER COYNER:  Ckay.

COWM SSI ON CHAI RMAN GANS:  Ckay.

MR, GALPREN: M. Chairman, Dan Gal pren with
the Sierra Club. Qur -- the briefs -- our reply brief, ir
whi ch we would have to cramall this analysis, would be
due on Novenber 1st. So it would essentially give us

Friday, Saturday, and Sunday to incorporate what is |ikely

to be -- when you're including the design reports, and the
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hydr ogeol ogi ¢ site characterization reports, all the

nonitoring data, a very substantial anount of material.

COW SSI ON CHAI RVMAN GANS:  From ny part -- and

| would have to get input fromboth M. Anderson and
M. Coyner -- I'd be willing to go to Novenber 2nd.

MR. FREY: M. Chairman, this is Bill Frey.
G ven -- oddly enough, the day fromny brief was today,
and then the dispute over the docunents and the
continuation came up. And is it possible that I could
have one-day extension to file my -- ny brief, until
t onor r ow?

COW SSI ON CHAI RMAN GANS:  If ny fell ow
Conmi ssioners have no problemwth it, | have no problem
withit.

COW SSI ONER COYNER: Wl |, let's discuss that
point, M. Chairman. This is Conm ssioner Coyner.

Those are fairly onerous tineframes, it seens
i ke, given what we went through today. |[|'m not
certain -- I'll throwthis on the table, M. Chairmn, anc
let's see what you have to say in terms of the briefs.

Perhaps -- maybe given the tight tinefranes
that we're trying to adhere to here with regards to the
hearing, are briefs still necessary? And |I'mgoing to put
that on the table and | et you shoot bullets at it.

COW SSI ON CHAI RMAN GANS: Let ne | et
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RoseMari e Reynol ds weigh in on this.

COW SSI ONER COYNER:  The reason -- excuse ne,
M. Chairman.

The reason we require briefs is to focus the
argunent. Essentially, that's what the purpose of the
briefs are, and |I'ma great proponent for briefs.

Don't -- don't get ne wong, because that's exactly what
they' re designed to do is to, you know, get the extraneous
out and focus exactly what it is that we're appealing
her e.

So -- but we have now created a fairly tight
ti meframe box, especially with the fact that we' ve added
some document requirenents and so forth. What -- | just
want that to be considered.

COWM SSI ON CHAI RMAN GANS:  Ckay.

MS. REYNOLDS: And you should -- this is
RoseMari e Reynolds for the record, and you shoul d renenber
that the reply brief that M. Gal pren was referencing, is
optional. So if the Conm ssion wants to change their
order on the briefs, they are able -- you can do that, if
that's what the Conm ssion wants to do.

COW SSI ON CHAI RVMAN GANS:  Any comment s,

M. Anderson or M. Coyner?
COW SSI ONER COYNER:  Again, M. Chairnman,

this is Alan Coyner for the record.
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You know, | don't want to create a nonster.
don't want to put people into boxes where they have to
burn 24 hour candl es to nake things happen, especially
with regards to the briefs. |'msynpathetic to the

attorneys, believe it or not.

So | guess, again, if -- if it's humanly
possi ble, that would be a good thing. | think a |ot of
this is going to be end -- end up in the hearing, anyway,
with regards to relevancy. It will be decided upon there

regardl ess of the briefs.

So, again, I"'mleaving it up to your judgnent,
| guess, on -- on that point.

COW SSI ON CHAI RVAN GANS: Let nme ask the
three parties, the Appellant, NDEP, and Intervenor, what
opi nions they hold on these briefs, and we'll start with
Appel | ant .

MR, GALPREN. Well, M. Chairman, to receive,
you know, this amount of material just one week prior to
t he hearing, even without -- w thout respect to the
briefs, means that at |least fromny part and probably ny
expert, we will be working twenty -- around the clock.

| would greatly prefer to see at | east a week
or two weeks of delay, so that the Comm ssion can have the
benefit of our nost considered judgnent and the best

deci sion could be nade by the Conmi ssi on.
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You know, so to receive this anmount of

material on Thursday and need to crank out a brief by

Monday woul d be al nost inpossible. And so -- and so,
again, | amurging that we have sone reasonabl e anount of
time after receipt of -- after the deadline for the

receipt of all these materials, to be able to work that
into our presentation, both in the briefs and in the
heari ng.

These materials are not intuitive to many

persons, including nyself, and though we have a trenmendous

expert assisting, we -- we want to be sure that we fully
understand them and their significance, so that we can
fully work that into -- into both our briefs and the
presentati on.

We'd like to see the second or third week of
Novenber, at mninmum rather than holding to the current
schedul e, both with respect to the hearing and with
respect to the briefing schedul e.

COW SSI ON CHAI RVAN GANS: (Okay. We have a
notion on the (unintelligible due to el ectronic beeping),
as you know, and | take your answer as because of the
shortness of tine, you would prefer not to have to do
briefs. And that's -- that's what I'mgoing to take the
answer to ny question, and I'mgoing to go on now to NDEP.

MR FREY: You know, you -- | -- | appreciate
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what -- what's been said, and, you know, rather than waive

the brief entirely, we could -- | would be happy to just
provide sort of a road -- roadmap of what our rebuttal to
the opening brief that's been filed is, in the interest of
just giving the Comm ssion where we're headed, so -- to
make things snmoother on -- on the 4th and 5th.

MS. REYNOLDS: Just for the record, this is
RoseMari e.

Bill, you re assum ng that the Conm ssion has
read that opening brief, and that has not been provided t¢

t hem

MR FREY: OCh, | wasn't assuming it, but | was

saying that at sone point they may read that. Again --

okay --

MS. REYNOLDS: (Okay. Because usually what
happens - -

MR FREY: Yeah.

MS. REYNOLDS: -- for clarification for the
other attorneys, as well, is once the conplete -- once al

of the briefs have been received, once then a packet wll
go out the Conm ssion containing all those briefs. They
don't receive it, you know, one at a tine as they are
filed. So | just want to make sure everyone understands
t hat .

MR. FREY: Yes, thank you. So, M. Chairnman,
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what | was thinking was that you would read themall at
one tinme. And since one has been filed, at least, I'd
like to have -- | don't know -- sonething to direct where
we' re headed, but if you're not going to read theirs, then
there's no need for nme to file one.

COW SSI ON CHAI RVAN GANS: M. Wodwar d?

MR FREY: | don't know if that made sense.

COW SSI ON CHAI RMAN GANS:  Yes, it does.

M. Wodworth?

MEMBER WOODLAND:  Yes, thank you.

Actually, with RoseMarie's clarification
whi ch was very helpful, |I think |I've changed ny answer. |
was originally leaning towards the fact that we would |ike
to have at |east have submtted our response brief to the
Appel l ants, just for sone parity, but if -- if what |I'm
hearing is correct, and they won't see any of the briefs,
then we're certainly fine not filing any briefs.

M5. REYNOLDS: Well, and that's sonething that
is up for question right now, is whether or not you want
themnot to see briefs at all.

MEMBER WOCDLAND:  From our per -- from NV

Energy's perspective, if they're going to see Appellant's

brief, we would certainly Iike to -- | nean, we've already
drafted it. | was actually getting worried about ny -- m
27 mnutes left to fileit. But, |I nmean, we would like to
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send our response to that, if they're going to | ook at
one, but if they're not going to |l ook at one, then | don't
need too send mne. That's kind of our view

COW SSI ONER COYNER:  And, nr. Chairman if
| -- M. Wodward, are you done?

MEMBER WOODLAND: |"'msorry. | am yes.

COW SSI ONER COYNER: M. Chai r man,
Commi ssi oner Coyner again for the record. I'malittle --
|'mgetting a little nervous now, because of the janm ng
all this into one tight frame around 10 days or so. And
again | think what we need to renenber, as an appeal
panel, is we essentially create a record that is useful tg
the Court, because the next stop after us is court.

And so, you know, if there is a -- if there's
an indication that we tried to make the process overly
i npacted, as far as tine goes, and the attorneys --
RoseMari e can maybe tell nme better -- does that create a

sort of a fait acconpli with regards to the quality of our

deci si on?
MS. REYNOLDS: |'mnot sure | understand.
COW SSI ONER COYNER: Did | give you -- did |
give you the question correctly? I'malways a little

nervous about appeal hearings in ternms of creating a good
record for the Court. That's essentially what we want to

do, if it's going to go to trial, beyond us.
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And so, you know, | hate to -- | hate the
hurry things and nmake things inconsiderate and rushed to
the extent that it renders the quality of the decision
t hat we nake, as an appeal panel, vul nerable or weak. And
that's kind of where I"'mgetting with this, is we're
alnost trying to put on square peg in a round hol e.

Because to nme, personally, a continuance is
fine. | don't have a problemw th a continuance, as far
as ny schedul e goes, but that would have to be the w sdom
of the panel, | guess, and -- after you' ve heard what
you've heard. And I'mcertainly willing to change ny
notion if, in our wisdom after hearing issues about
briefs and so forth we want to extend the tine frane.

COW SSI ONER ANDERSON: M. Chairman, this is
Pete Anderson. After the three hours today and having two
days in our hearing schedule comng up, | feel fully
informed regarding the situation, and | ook forward to the
di scussions on the 4th and 5th. So I'minclined to forge
ahead wi thout briefs at this point.

COWM SSI ON CHAI RMAN GANS:  Ckay.

M. Coyner, we have a notion on the table from
you. Did you want to nodify the notion or shall we go
forward with the notion?

COW SSI ONER COYNER: Wl |, the notion as set,

makes certain document requirenents that have to be
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provided tinely. It could continues with the Novenber 4t}
and 5th hearing schedule, and | think the notion would
have to be anmended to neet M. Anderson's thought to
include a waiver of briefs.

COWM SSI ON CHAI RVAN GANS:  Ckay.

COW SSI ONER COYNER:  And | will so nove that.
So if M. Anderson will second that anmendnent to the
noti on.

COW SSI ONER ANDERSON:  Pet e Anderson for the
record. Yes, | second that notion.

COW SSI ON CHAI RMAN GANS: Ckay. Any further
di scussion to the panel on the notion and second?

Hearing none, all those in favor signify by,
"Aye. "

COW SSI ONER COYNER:  Aye.

COW SSI ONER ANDERSON:  Aye.

COW SSI ON CHAI RVAN GANS:  And al | those
against, signify wth, "Nay."

(No response)

COW SSI ON CHAI RVAN GANS: (Okay. The ayes

have it. 1t's unaninous.

(The vote was unani mously in favor of notion)

COW SSI ON CHAl RMAN GANS: RoseMarie, is there

any ot her business we need to conduct on this hearing?

M5. REYNOLDS: No.
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COW SSI ON CHAI RVAN GANS:  (Ckay.
COW SSI ONER COYNER: M. Chairman, a fina

question for the -- Conmm ssioner Coyner. Then | assune,

v

RoseMarie, we will not see the brief that was filed by the
Appel | ant .

MS. REYNOLDS: That is correct.

COW SSI ONER COYNER: Ckay. That's fine. |
just wanted to nmake that clear.

COW SSI ON CHAI RVAN GANS: Al right.

COW SSI ONER COYNER: W' || see everybody on
t he 4th.

v

COW SSI ON CHAI RVAN GANS: W'l | thank all the
tones for your patience and the respect you' ve shown
today. We'll do the sanme thing and have the sane type of
a hearing comng up

Thank you very nuch.

UNI DENTI FI ED SPEAKER:  Thank you.

MR MXON I'msorry. I'msorry. This is
Chris Mxon in Las Vegas. | understand that this
prelimnary hearing was recorded, and |I'mjust curious if
a transcript will be nmade of the hearing and available to
the parties?

COW SSI ON CHAI RVAN GANS: M. Wl ker?

MR. WALKER: This is John Walker. If you send

us a letter, we can look at that. However, you may have
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to pay for that transcript. W don't have that ability to
make people pay for transcripts, but if you send ne a
letter or an email, we'll see what we can do.

| can definitely get you an el ectronic copy as
soon as -- as soon as you contact ne.

MR M XON. Ckay. Very good. Thank you.

COW SSI ON CHAI RVAN GANS:  Thank you al | .
Good- bye.

MS. TANNER:  Thank you.

COW SSI ON CHAI RVAN GANS:  Thank you.

AUTOVATED RECORDI NG We're sorry. Your
conference is ending now. Please hang up.

TELECONFERENCE MONI TOR:  Thank you. Thank yol
for calling the AT&T Tel econference Replay System

(Recorded proceedi ngs concl uded)
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_11/21/10

TRANSCRI BER/ PROOFREADER S CERTI FI CATE

|, CARRI E HEWERDI NE, the undersigned, do
hereby certify that the foregoing pages, nunbers 1 through
140, inclusive, are the true, accurate and conplete
transcript prepared fromthe CD nade by el ectronic
recordi ng by the Nevada Environnmental Comm ssion, Carson
Cty, Nevada on COctober 24, 2010, and that | have verifiec
t he accuracy of the transcript by conparing the
typewitten transcript against the verbal recording to the
best of nmy ability and skills considering the quality of

t he recording provided.

DATE TRANSCRI BER/ PROOFREADER
CARRI E HEVWERDI NE, RDR
Nevada CCR NO 820
California CSR No. 4579

Carri e Hewerdi ne
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1201 N. Stewart St., Ste. 131
Carson City, Nevada 89706
(775) 882-5322
STATE OF NEVADA
NEVADA ENVI RONVENTAL COWM SSI ON
AFFI RVATI ON

Pursuant to NRS 239B. 030

The undersi gned does hereby affirmthat the
foll owi ng docunent DOES NOT contain the social security
nunmber of any person:

1) Nevada Environnental Comm ssion,
Prelimnary Hearing had on 10/24/10

_11/21/10

CARRI E HEWERDI NE, RDR DATE
Nevada CCR #820
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           1          TELECONFERENCE ON THURSDAY, OCTOBER 24, 2010



           2                              -o0o-



           3



           4                TELECONFERENCE MONITOR:  Conference for Cathy



           5    Rebert, Conference I.D. ZKR1064.



           6                Please excuse the interruption.  Recorder has



           7    been added.



           8                COMMISSIONER COYNER:  Hello, it's Alan.



           9                MR. WOODWORTH:  Hello, Alan.  Tom Woodworth on



          10    the line for NV Energy.  I'm not sure who you are, but --



          11                COMMISSIONER COYNER:  Oh, that's all right.



          12    It's just Alan Coyner.  I'm one of the panel.  Thank you,



          13    Todd (sic).



          14                MS. CRIPPS:  Hi, this is NDEP.  This is



          15    Colleen, and Alan Tinney, Shannon Harbor, Mike Elges, and



          16    Gerald Gardner.



          17                  (Proceedings paused briefly)



          18                MS. REBERT:  Hi, is someone on the line?



          19                COMMISSIONER COYNER:  This is Alan Coyner.



          20                MS. REBERT:  Hello, Alan Coyner.  John, and I,



          21    and Pete are here.



          22                MR. WALKER:  How are you doing, Alan?



          23                COMMISSIONER COYNER:  Fine.  We need our



          24    Chairman.



          25                MR. WALKER:  Well, apparently they're not on
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           1    the line yet.



           2                COMMISSIONER COYNER:  Okay.



           3                MR. WALKER:  How's -- how's it going in Reno,



           4    Alan?



           5                COMMISSIONER COYNER:  You've got NDEP on the



           6    line, and you've got Todd (sic) Woodworth on the line as



           7    well.



           8                MR. WALKER:  Oh, excellent.  Thank you.



           9                MS. REBERT:  Who's on the line?



          10                MR. WALKER:  NDEP and NV Energy.



          11                  (Proceedings paused briefly)



          12                MS. REYNOLDS:  Hi, it's RoseMarie Reynolds



          13    with the A.G.'s Office, and I have Jim Gans with me.



          14                MR. WALKER:  Hi, RoseMarie.  This is John



          15    Walker.



          16                MS. REYNOLDS:  I'm going to put you on



          17    speaker.



          18                Can you hear us?



          19                MR. WALKER:  Yes, RoseMarie.  This is John



          20    Walker.  I'm here with Pete Anderson and Kathy Rebert.



          21                MS. REYNOLDS:  Okay.  Has anybody else joined



          22    the call yet?



          23                MR. WALKER:  My understanding that -- Mr. Tom



          24    Woodworth, are you on the line?



          25                MR. WOODWORTH:  I am, yes.
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           1                MR. WALKER:  And Alan Coyner?



           2                COMMISSIONER COYNER:  I'm here.



           3                MR. WALKER:  And NDEP, are you on the line?



           4                      (No audible response)



           5                UNIDENTIFIED SPEAKER:  NDEP is but Bill is



           6    not.



           7                MR. WALKER:  So, RoseMarie, it looks like



           8    we're waiting for Mr. Frey.



           9                MS. REYNOLDS:  Okay.  Mr. Galpern's on the



          10    phone?



          11                MR. WALKER:  I'm sorry.  I don't know.



          12    Apparently not.



          13                Did someone just join the call?



          14                MR. LIPS:  Yeah, this is Elliott Lips.



          15                MR. WALKER:  We're still waiting, Mr. Lips,



          16    for Mr. Frey and Mr. Galpren.  Everyone else is on the



          17    call.



          18                MR. LIPS:  Okay.



          19                  (Proceedings paused briefly)



          20                MR. WALKER:  Did someone just join?



          21                MR. MIXON:  Yes.  Hi, this is Chris Mixon from



          22    Las Vegas on behalf of the Sierra Club.



          23                MR. WALKER:  Thank you.  Everyone is on the



          24    call with the exception of Mr. Galpren and the State's



          25    attorney, Mr. Frey.
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           1                MR. MIXON:  Okay.



           2                  (Proceedings paused briefly)



           3                MR. WALKER:  Did someone just join the call?



           4                MR. FREY:  Yes, it's Bill Frey.



           5                MR. WALKER:  Hi, Bill.  Everyone is on the



           6    line except Mr. Galpren.



           7                MR. FREY:  Oh, okay.



           8                  (Proceedings paused briefly)



           9                MR. WALKER:  Did -- is that Mr. Galpren that



          10    joined the call?



          11                MR. GALPREN:  It is.  Hello.



          12                MR. WALKER:  Oh, excellent.  Mr. Galpren,



          13    everyone is on the line.  We're ready to go here.  I'm



          14    going to turn it back over to RoseMarie Reynolds.



          15                MS. REYNOLDS:  Hi, I'll introduce myself.  I'm



          16    RoseMarie Reynolds.  I'm with the Attorney General's



          17    Office, and I am of Counsel to the State Environmental



          18    Commission.



          19                I'm going to go ahead and turn this hearing



          20    over to our Panel Chair, who is also the Chairman of the



          21    SEC and that's (recording obliterated by beeping) Gans.



          22                MS. TANNER:  Hi, this is Lyna Tanner with the



          23    Nevada Attorney General's Office.



          24                MR. WALKER:  Lyna, everyone is on the line,



          25    and we're about to begin.
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           1                MS. TANNER:  Thank you.



           2                COMMISSION CHAIRMAN GANS:  John, I'll proceed.



           3    Thank you.



           4                First of all I want to welcome everybody.  My



           5    name is Jim Gans, and I'm Chairman of the State



           6    Environmental Commission.  And joining me today on this



           7    panel are two other Members of the Commission, Mr. Alan



           8    Coyner and Mr. Pete Anderson.



           9                Before we start I want to advise everybody



          10    that we are recording today's proceedings from the Carson



          11    City location.  John, I assume that you are taking care of



          12    that; is that correct?



          13                MR. WALKER:  That's correct.



          14                COMMISSION CHAIRMAN GANS:  Okay.  So what I



          15    want to begin with is asking each of the parties to



          16    introduce themselves.  I want to start with the Appellant,



          17    and we'll follow with the State and the intervenor.  And



          18    please, as the -- as each of these three parties introduce



          19    themselves from these various locations, please let us



          20    know who else is with you in your office or on the phone.



          21                So with that we'll start with the Appellant.



          22                MR. GALPREN:  Mr. Chairman, Dan Galpren.  I'm



          23    an attorney with the Western Environmental Law Center, and



          24    in this I'm representing the Sierra Club.



          25                Now, I came after, perhaps, other people had
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           1    signed up, but I believe that Mr. Elliott Lips is on the



           2    line from Utah.  Is that correct?



           3                MR. LIPS:  Yes, it is.



           4                MR. GALPREN:  And he is our expert



           5    hydrogeologist in this matter.  And his memorandums form a



           6    couple of the exhibits in this case.



           7                And then I believe that we also may be joined



           8    from Las Vegas by Chris Mixon.  Chris, are you there?



           9                MR. MIXON:  Yes, I am.



          10                MR. GALPREN:  Okay.  And Chris is our local



          11    Nevada Counsel, and he is assisting us on this matter.



          12                I'm not sure if Megan Anderson is on.



          13                     (No audible response)



          14                MR. GALPREN:  Okay.  So I believe that those



          15    are the only other people that are on.  With me in my



          16    office is nobody else.



          17                COMMISSION CHAIRMAN GANS:  And with Mr. Mixon,



          18    Mr. Matson (phonetic), is anybody in those offices?



          19                MR. MIXON:  Hi, this is Chris Mixon from the



          20    Wolf, Rifkin, Shapiro, Shulman and Rabkin law firm in Las



          21    Vegas for the Sierra Club, and I am by myself in my



          22    office.



          23                MR. LIPS:  This is Elliott Lips with Great



          24    Basin Earth Science in Salt Lake City, Utah, and nobody is



          25    in my office with me.
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           1                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Galpren,



           2    that should cover the Appellant.  Let's go on to the



           3    State.



           4                MR. FREY:  Good afternoon.  This is Bill Frey,



           5    and I'm in my office by myself.  And also on the phone is



           6    Lyna Tanner from the A.G.'s Office.



           7                And there are several people attending from



           8    the NDEP offices, and I'll let -- it might be easiest if



           9    Acting Administrator Cripps introduces everyone from that



          10    office.



          11                MS. CRIPPS:  Thanks, Bill.  This is Colleen



          12    Cripps.  I'm the Acting Administrator for NDEP, and with



          13    me in my office is Mike Elges, Chief of the Bureau of Air



          14    Pollution Control, Alan Tinney from Water Pollution



          15    Control, Shannon Harbor and Gerald Gardner from Water



          16    Pollution Control.



          17                COMMISSION CHAIRMAN GANS:  Okay.  Does that



          18    cover the State?  John, I'm assuming that you're -- you're



          19    in an office by yourself or is Kathy with you?



          20                MR. WALKER:  Kathy and I are here along with



          21    Commissioner Anderson.



          22                COMMISSION CHAIRMAN GANS:  Okay.  And then



          23    we'll go on to the Intervenor, Nevada Energy.



          24                MR. WOODWORTH:  Hi.  Yes, this is Tom



          25    Woodworth, in-house Counsel with NV Energy, the
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           1    Intervenor.  In my office is our Manager of Environmental



           2    Services, Tony Garcia.



           3                COMMISSION CHAIRMAN GANS:  And, Mr. Coyner,



           4    you're up there too, correct?



           5                COMMISSIONER COYNER:  I am, and I'm in my



           6    office by myself.



           7                COMMISSION CHAIRMAN GANS:  Okay.  Are there



           8    any questions by any of the parties now of who's on the



           9    phone and who will be listening and talking today?



          10                MR. FREY:  Mr. Chairman, this is Bill Frey.



          11    Could I request that everyone introduce themselves before



          12    we -- as we go along, as we talk?  I'm unfamiliar with



          13    some of the voices.



          14                COMMISSION CHAIRMAN GANS:  Sounds like a good



          15    idea.  We are recording also.



          16                MR. FREY:  Oh, great.



          17                COMMISSION CHAIRMAN GANS:  Okay.  Let me --



          18    let me proceed.



          19                Today I'll be acting as the Appeals Panel



          20    Chair for this Preliminary Hearing, and it's regarding the



          21    Appeal of the Water Pollution Control Permit Number



          22    NEV91022.  The Notice for this Preliminary Hearing was



          23    issued by the State Environmental Commission on



          24    October 8th, 2010.



          25                As way of background to this hearing, the
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           1    Water Pollution Discharge Permit in question was issued on



           2    June 24th, 2010 by the Nevada Division of Environmental



           3    Protection to NV Energy for the Reid Gardner Power Station



           4    in southern Nevada.



           5                The permit authorizes discharge of process and



           6    non-processed water to evaporation ponds located at the



           7    Reid Gardner Station.  The permit was subject --



           8    subsequently appealed by the Sierra Club through its



           9    Counsel, the Western Environmental Law Center.  The



          10    hearing currently scheduled for November -- the hearing is



          11    currently scheduled for November 4th and 5th in Reno,



          12    Nevada.



          13                On October 7th the Sierra Club filed a motion



          14    with the Commission which will be addressed today in



          15    today's Preliminary Hearing.



          16                The Sierra Club's motion seeks the



          17    following -- there are three items.



          18                One, issuance of subpoenas to compel



          19    production of documents;



          20                Two, vacatur and continuance of the November



          21    hearing;



          22                And, Three, a preliminary injunction to



          23    suspend the effectiveness of the permit and halt



          24    construction of the new waste water ponds.



          25                Accordingly, in order to focus today's
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           1    proceedings, we will confine -- and I want to



           2    re-emphasize -- we will confine oral arguments to the



           3    following specific issues:



           4                Number one, whether to issue the requested



           5    subpoenas pursuant to the Nevada Administrative Code



           6    445B.9 -- .892.  Excuse me.



           7                Number two, whether the November hearing -- if



           8    you'll recall -- should be continued pursuant to Nevada



           9    Administrative Code 445B.894, paren 1, end of paren.



          10                And, three, whether to issue a preliminary



          11    injunction as requested.



          12                The Commission's October 8th Notice also



          13    offered the opportunity to State and Intervenor to file



          14    written opposition to the Sierra Club's motions.  Both the



          15    Nevada Division of Environmental Protection and NV Energy



          16    have filed such opposition with the Commission.  In



          17    addition, a final response to these oppositions was also



          18    filed with the Commission by the Sierra Club at the close



          19    of business on October 19th.



          20                Which -- John, I want to make sure that -- I



          21    know you called me.  I'm assuming you called the other two



          22    panel members, and we all have that final answer from the



          23    Appellant.



          24                MR. WALKER:  That is my understanding.



          25                COMMISSION CHAIRMAN GANS:  Okay.  And, Pete,
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           1    do you have yours?



           2                COMMISSIONER ANDERSON:  Yes, I do,



           3    Mr. Chairman.



           4                COMMISSION CHAIRMAN GANS:  And, Alan, do you



           5    have yours?



           6                COMMISSIONER COYNER:  I do, sir.



           7                COMMISSION CHAIRMAN GANS:  Thank you very



           8    much.



           9                With this background, and noting that each



          10    panel member has reviewed the motion from the Appellant



          11    and opposing arguments from the State and Intervenor, we



          12    would like to proceed by hearing any oral arguments as



          13    warranted from the Appellant, followed by the Counsel from



          14    NDEP and ending with the Counsel of Nevada Energy.



          15                We would also request that any oral arguments



          16    presented be strictly confined to these three points of



          17    contention raised in the Appellant's motion.  And I



          18    will -- I will set pretty firm on that as we go through



          19    the arguments.  I don't want us getting off track, off



          20    course.  I'm going to try to keep this focused.



          21                After the panel decides to the -- what we



          22    would like to do first is hear the arguments from the



          23    parties on the preliminary injunction issues.  So we want



          24    to take Number 3 first.



          25                After hearing from the respective parties, we



                                          14

�









           1    will then move to deliberations -- "we," meaning the



           2    panel -- on that issue only.



           3                If possible, I would like to come to decisions



           4    on each of these three items today.  I certainly don't see



           5    us continuing this for another 30 days while we



           6    deliberate.  We'd like to do it today.



           7                After the panel decides the preliminary



           8    injunction issue, we will hear arguments regarding the



           9    remaining two issues concerning subpoena and request for



          10    continuance.  After hearing from the respective parties on



          11    those issues, we'll then move to deliberations, and by the



          12    panel on those two issues.



          13                Have I left anything out?  Does anybody have



          14    any questions of how I would like to proceed today?



          15                Okay.  If not, we will start with Mr. Galpren,



          16    and we'll start on the issue of the injunction.



          17                Mr. Galpren, are you can proceed.



          18                MR. GALPREN:  Okay.  Thank you, Mr. Chairman.



          19                As we indicated in our motion and response,



          20    we -- actually, there are two parts to this part of the



          21    motion.



          22                The first is that we sought suspension of the



          23    effectiveness of the permit, and, secondly, we have sought



          24    an injunction against construction activities that appear



          25    to be underway on the mesa to construct the new waste
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           1    water ponds.  Those aim to deprive NV Energy of the



           2    ability to essentially nullify the -- much of the



           3    importance of this hearing and your decision today.



           4                The concern and the threat to public health



           5    that we see is that if these ponds are constructed, and



           6    filled, and begin to be utilized during the pendency of



           7    this appeal, and they are designed and constructed



           8    similarly to the existing waste water ponds, which are



           9    leaking to groundwater, and threatening groundwater,



          10    and -- the Muddy River downstream, then you will -- then



          11    we will essentially repeat the same problem.



          12                We grant that, all things equal, it's better



          13    to have the pond -- to have these waste water ponds on the



          14    mesa than in the flood plain of the Muddy River, but the



          15    question is not whether their placement in that location



          16    is better than the existing -- than the existing location



          17    of the exists ponds.  The question is whether the permit



          18    attaches sufficient conditions and whether the



          19    Department's evaluation of the application sufficiently



          20    ensures that the environment will be protected.



          21                Once that waste water is there, there's no



          22    going back.  If it -- as has occurred on the -- on the --



          23    in the ponds in the flood plain.  If that waste water



          24    leaches through the liners and into the environment, its



          25    appearance in groundwater and then eventually in lower
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           1    reaches of the Muddy River, is inexorable.  It's not



           2    immediate, but it's inexorable.  And so while it's better



           3    to be placed up there, it would be even more -- it would



           4    be -- it is required under the law that the ponds be



           5    constructed in such a way that they are truly zero



           6    discharge.



           7                And so the time to act is now, even though the



           8    threat to groundwater as drinking water supply --



           9    potential drinking water supply or the Muddy River, may



          10    not materialize for months, perhaps, after the waste water



          11    is actually put in place.  So there is need for immediate



          12    action, as is required under the relevant statute, to



          13    avoid a substantial threat to public health, and that is



          14    why we are turning to you seeking the injunction against



          15    the construction, at least until you have decided if this



          16    case as a whole.



          17                COMMISSION CHAIRMAN GANS:  Okay.



          18                MR. GALPREN:  I think I can rest there.



          19                COMMISSION CHAIRMAN GANS:  The things that I



          20    would like you to address is my concern on whether or not



          21    the Commission has the authority to do what you're asking



          22    it to do.



          23                MR. GALPREN:  I -- yes, the Commission has the



          24    authority under the law, if it finds that there is a



          25    threat that requires -- to public health or safety that
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           1    requires immediate action.  And not that the action is



           2    required to stop an immediate threat to public health, but



           3    immediate action is required to stop a threat that will



           4    materialize to public health.  And so, yes, I think that



           5    you have -- you have the authority.



           6                Now, you are required, I think, to give proper



           7    notice and procedure to NV Energy to be able to -- for



           8    them to be able to demonstrate that they -- that there is



           9    no threat.  Basic procedural safeguards need to be played



          10    out.



          11                But unless you exercise this authority, then



          12    what may well happen is that, assuming you take any



          13    considerable time to decide this case, that will be a fait



          14    accompli.  They will perhaps rush to construct, and to



          15    fill, and then it will be very difficult -- much more



          16    difficult to resolve a problem in place than to demand a



          17    temporary suspension of their activities.



          18                I should also say that, in the alternative, as



          19    we indicated in our response to the opposition to the



          20    motion, if you decide against the injunction, we at least



          21    request that the Commission not entertain any arguments



          22    from NV Energy that their expenditure of money so far in



          23    the construction of these permits is any reason to



          24    continue with the project, in other words, any reason for



          25    you to grant -- to approve the permit.
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           1                They've been on notice since we filed our



           2    Notice of Appeal in late July that we are challenging this



           3    permit, in part because of the threat posed by expanded



           4    waste water ponds that that maybe inadequately designed,



           5    and so that would be our alternative formulation of our



           6    request.



           7                COMMISSION CHAIRMAN GANS:  Mr. Coyner,



           8    Mr. Anderson, do you have any questions or comments for



           9    Mr. Galpren?



          10                COMMISSIONER COYNER:  Not at this time.  This



          11    is Alan.



          12                COMMISSIONER ANDERSON:  This is Pete Anderson,



          13    not at this time.



          14                COMMISSION CHAIRMAN GANS:  Okay.  I want to



          15    make sure now, Mr. Galpren, that Mr. Mixon is -- really,



          16    you're taking care of this.  You are going to be the lead



          17    Counsel, and we're going to hear from you today from the



          18    Appellant.  Is that correct?



          19                MR. GALPREN:  That's correct.



          20                COMMISSION CHAIRMAN GANS:  Okay.  I just want



          21    to make sure we're done.  So are you -- are you -- have



          22    you completed your arguments on Item Number 3, taking it



          23    first?



          24                MR. GALPREN:  I have.  Thank you.



          25                COMMISSION CHAIRMAN GANS:  Then we will go on
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           1    from there to the State, and I think that's Mr. Frey, if I



           2    remember correctly.



           3                MR. FREY:  Yes.  Thank you, Mr. Chairman.



           4                What I heard from Mr. Galpren's argument was



           5    probably the best argument as to why the hearing should



           6    not be delayed and should move forward on November 4th and



           7    5th.



           8                There's a -- a legal presumption that the



           9    permit is valid, and I've got to disagree with Mr. Galpren



          10    that it's not NV Energy's burden to show that these ponds



          11    are not a threat.  They have a valid permit, and to get an



          12    injunction, it's actually the Sierra Club's burden to show



          13    that there's an immediate threat, not a long-term or



          14    hypothetical threat in the future, but an immediate threat



          15    that they'll be harmed.  And I think if we move forward,



          16    we'll be -- there'll be time to address that, the -- the



          17    permit as it's written -- as it's scheduled now.



          18                Additionally, you know, there's a -- there's a



          19    risk that NV Energy undertakes, and -- and that's up to



          20    them.  That's a business decision as to the speed with



          21    which they move forward, but they have a valid permit, and



          22    they're entitled to take that risk.



          23                The permit -- the new permits are an



          24    improvement to the existing permit and that's why DEP is



          25    opposed to either staying the permit or any injunctive
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           1    relief.  The permit requires that double-lined ponds be



           2    used, and it requires that they be relocated from the



           3    flood plain of the Muddy River up onto the mesa.



           4                I think Mr. Galpren made an -- an admission



           5    against interest or -- or joins us, in that what he said



           6    at the beginning of his argument, that there's no doubt



           7    that this is an improved location.  And one of the -- the



           8    reasons that NV Energy and the State wants them to move



           9    forward is they want to give -- relocate the ponds as soon



          10    as possible in advance of any sort of high water come next



          11    spring.



          12                And I think that -- that, to the extent



          13    there's a concern, having a hearing, and I know I'm mixing



          14    these two, but moving forward, having the hearing in two



          15    weeks should be certainly sufficient time to resolve these



          16    issues, without the need to -- to stay the permit or to



          17    stop the construction.



          18                Thank you.



          19                COMMISSION CHAIRMAN GANS:  Mr. Coyner,



          20    Mr. Anderson, any questions or comments of Mr. Frey?



          21                COMMISSIONER COYNER:  This is Alan.  I have a



          22    question for Bill.  Does the permit allow for both



          23    construction and filling?  In other words, the waste water



          24    actually being put in the pond?  Is it a complete permit



          25    to that point or is it just construction only or not?
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           1                MR. FREY:  No, it's both it's construction and



           2    use.



           3                COMMISSIONER COYNER:  Okay.



           4                MR. FREY:  And it's a -- just so you know,



           5    it's a five-year permit.



           6                MR. WOODWORTH:  If I -- if I may just on a



           7    factual point -- this is Tom Woodworth with NV Energy, and



           8    I'm being told by our permit person, here, Tony, that



           9    technically, you know, we obviously can't build the ponds



          10    until we get the final designs approved by the regulator.



          11                MR. GARCIA:  Which has been done.



          12                MR. WOODWORTH:  Which has been done.  Okay.



          13                MR. GARCIA:  That point also is the once the



          14    con --



          15                COMMISSION CHAIRMAN GANS:  Please identify



          16    yourselves when you speak.



          17                MR. WOODWORTH:  I'm sorry.  This is Tony --



          18    Tom Woodworth with NDEP -- with -- Tom Woodworth with NV



          19    Energy.



          20                MR. GARCIA:  Tony Garcia with NV Energy.



          21                So the way the permit is, is it authorizes us



          22    to construct the ponds, as well as discharge into the



          23    ponds, but under the final design and as-builts, we have



          24    to get approval from -- I believe it's the Division of



          25    Water Resources, confirming that the pond was constructed
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           1    properly, and then they give us the authority to discharge



           2    it into the pond.



           3                MR. FREY:  Yeah, you know -- this is Bill



           4    Frey, and I should have made that -- that point, and maybe



           5    this goes to Commissioner Coyner's question, is that it is



           6    a two-part per -- it's -- to the extent that -- or I



           7    should not say two-part, but it's a phased approach where



           8    NV Energy has to come back with design plans for approval.



           9                COMMISSION CHAIRMAN GANS:  So in your opinion,



          10    Mr. Frey -- this is Jim Gans -- is NV Energy taking a



          11    risk?  You mentioned this -- this risk that they're



          12    entitled to take the risk, but there is a risk involved is



          13    what you're saying.  This is not a clear goal signal at



          14    this point?



          15                MR. FREY:  Right.  This is a risk, because on



          16    the hearing on the 4th and 5th, you know, the Commission



          17    is free to modify the permit.  So -- so that's the risk



          18    I'm talking about.



          19                COMMISSION CHAIRMAN GANS:  Okay.  Any other



          20    comments from the panel?



          21                COMMISSIONER ANDERSON:  Pete Anderson.



          22    Nothing here, Mr. Chairman.



          23                COMMISSION CHAIRMAN GANS:  I think now we can



          24    let Nevada Energy proceed.  Tom Woodward, please.



          25                MR. WOODWORTH:  Thank you.  This is Tom
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           1    Woodworth.  I'm representing NV Energy.



           2                I -- there are a lot of -- first of all I



           3    would probably second the great majority of what Counsel



           4    Frey said for NDEP.  We certainly agree with those points.



           5                I am -- I am very tempted to respond to many



           6    of the allegations that were made by Sierra Club's



           7    Counsel, but I'm -- I'm going to take the -- the



           8    instructions of Commissioner Gans seriously.  I'm going to



           9    kind of let some of those things go.  So I'll just kind of



          10    stick to what I think is the procedural issue that's been



          11    asked of us here.



          12                And I guess it just comes down to saying that



          13    when the original motion was made, there was not really --



          14    they requested the preliminary injunction did not really



          15    cite to any regulatory authority for it, much less why the



          16    Commission would have such authority and what would the



          17    standard be for granting it.



          18                I had to take my best guess, and I -- I



          19    obviously do not want to debate whether the Commission has



          20    authority to issue a preliminary injunction, though I'll



          21    say that that's an open question.



          22                But if that authority were to exist, I think



          23    it would come through NRS 233B.140, and it's clear -- and



          24    it's clear -- as outlined in our response, and it's --



          25    it's very clear from a strict reading -- from a simple
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           1    reading of the statute that what -- such a request would



           2    have to have been made at the time they made their appeal



           3    request.  That obviously did not happen, and I pointed



           4    that out in our response.



           5                So since then we've gotten a reply from the



           6    Sierra Club saying that really what they meant was just a



           7    temporary suspension.  And I would argue that when you



           8    look at the temporary suspension provisions I -- it's hard



           9    for me to understand how continued operation of our waste



          10    water -- of -- continued operation pursuant to our



          11    approved permit would, right now, have a proven public



          12    health or safety risk that requires emergency action.



          13                NDEP has, in fact, already concluded it does



          14    not.  So I guess from a procedural standpoint what



          15    Mr. Galpren is asking for you to overlook your agency's



          16    expert advice on that position and ask you to overrule



          17    them.



          18                I think that's inappropriate, and I think it's



          19    fairly clear that they are attempting to utilize the



          20    temporary suspension provisions for an emergency event to



          21    kind of circumvent the fatal flaw they have in requesting



          22    a preliminary injunction.



          23                I believe it's somewhat of a procedurally



          24    confused request.  Even if you look past that, that there



          25    is no, I think, relief they're entitled to under the
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           1    regulation, then you look to the merits of whether a



           2    preliminary injunction is appropriate.  I think they



           3    clearly fail the well established case law in



           4    identifying -- in suggesting there is some sort of



           5    irreparable harm.



           6                We know there is contaminated groundwater



           7    on-site.  We have been working with NDEP for several years



           8    in the active characterization of those impacts that are



           9    associated with historic operations at the facility.  And



          10    there is just simply not any irreparable harm or emergency



          11    risk at this point.



          12                So I guess I can leave it at that.  And I want



          13    to respond to the risk we have in proceeding.  I think --



          14    I guess I do agree with Bill when he says -- we obviously



          15    understand that if the Commission were to overrule our



          16    approved permit, we will have to cease actions pursuant to



          17    our approved permit, and we'll have to appeal that or



          18    whatever next steps we would take.



          19                But I think we are fully within our right, and



          20    it should be expected that once we have an approved



          21    permit, that we are going to continue with our projects.



          22    We have timelines.  We have contractors, and to wait until



          23    Mr. Galpren is finished with all of his appeals, we



          24    believe, is just unreasonable.



          25                And that -- that concludes my rambling
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           1    comments.  Thank you.



           2                COMMISSION CHAIRMAN GANS:  Thank you.



           3                Mr. Anderson or Mr. Coyner, do you have



           4    questions of Tom?



           5                COMMISSIONER COYNER:  I do.  This is Coyner.



           6                Mr. Woodworth, where is the project currently?



           7    Could you describe it for us?  Is it the -- are the



           8    scrapers out there running today?  Is there -- you know,



           9    where are you in the contracting process with



          10    construction, just sort of a quick summary on that?



          11                MR. GALPREN:  Understood.  Let me



          12    defer that -- let me point that question to our



          13    Environmental Manager, who's in the room and has a better



          14    understand than I do on that.



          15                MR. GARCIA:  This is Tony Garcia, NV Energy.



          16                So upon the issuance of the permit, on the



          17    25th of July -- I believe that's the date -- we then were



          18    authorized to begin construction of the newly -- the new



          19    ponds up on the mesa.  We have, to date, already completed



          20    the construction of the tortoise fencing around those



          21    ponds.  We have already began the excavation as well as



          22    borrow material for that area.  We are -- for lack of



          23    better word, we are well into the construction of those



          24    evaporation ponds.



          25                As it stands right now our first pond should
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           1    be completely constructed and in operation by February of



           2    2011, and the second one, as approved, is supposed to be



           3    constructed and ready for operations -- I believe it's



           4    May -- I'm sorry -- April of 2011.



           5                So given that we have the construction



           6    requirements, as well as the submittal of the as-builts to



           7    the state agency from final approval and approval to



           8    discharge, if I had to take a guess, we're probably 35 to



           9    40 percent in to the construction.



          10                COMMISSIONER COYNER:  Thank you.  This is



          11    Alan.



          12                And did I understand correctly, then, Tony,



          13    that there wouldn't be fluid placed in the ponds, at least



          14    on your timeline, until February of 2011?



          15                MR. GARCIA:  That's the plan today, yes.



          16                COMMISSIONER COYNER:  All right.  Thank you



          17    very much.



          18                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



          19                COMMISSIONER ANDERSON:  One quick question for



          20    Mr. Garcia.  As you're constructing, there is an



          21    inspection process, I assume, that's in place and going



          22    on?



          23                MR. GARCIA:  As required, under the approval



          24    of the preliminary design specifications from the State,



          25    Engineer -- I should say technical service with the state,
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           1    the`-- I'm not specifically sure of any inspections, but



           2    whatever requirements were outlined in the approval



           3    process are being followed.



           4                COMMISSION CHAIRMAN GANS:  Thank you very



           5    much.



           6                I have a question also, but I'm not going to



           7    address it to Mr. Woodward.  I'm going to address it to



           8    the Commission Counsel RoseMarie Reynolds.  I'd like the



           9    have her weigh in and give me some advice or give the



          10    panel some advice on what her take is on the authority



          11    that we have on behalf of the Commission.



          12                MS. REYNOLDS:  Thank you.  This is RoseMarie



          13    Reynolds for the record.



          14                I have am not heard any arguments or any cite



          15    to any authority for the Commission to issue a preliminary



          16    injunction.  I have to state that I disagree with Nevada



          17    Energy when it cites to 233B.140 of the Nevada Revised



          18    Statute as a possible grounds for issuing a preliminary



          19    injunction.  Just so the panel knows and is familiar with



          20    that particular statute, that is addressed to the



          21    procedure that is to be followed once this Commission



          22    makes its decision in this case and the matter would be



          23    appealed to District Court.



          24                At the time that that appeal is filed with



          25    District Court, a motion for a stay would also be need to
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           1    be filed.  So it's addressing a District Court procedure,



           2    not a procedure before this commission.



           3                The Commission has very specific enumerated



           4    duties, and those duties and its authority is found in



           5    Nevada Revised Chapter 445A, specifically NRS 445A.425,



           6    subsection 4 states, "The Commission may hold hearings,



           7    issue notices of hearings, issue subpoenas requiring the



           8    attendance of witnesses and the production of evidence,



           9    administer oaths and take testimony as it considers



          10    necessary to carry out the provisions of this section and



          11    for the purpose of reviewing standards of water quality."



          12                In addition, NRS 445A.605 on appeals states



          13    that "The Commission shall affirm, modify, or reverse any



          14    direction or" -- excuse me -- "The Commission shall



          15    affirm, modify, or reverse any action of the director



          16    which is appealed to it."



          17                It's my opinion that the Commission does not



          18    have any authority under the statutes to issue preliminary



          19    injunctions.



          20                COMMISSION CHAIRMAN GANS:  Any questions or



          21    comments from the panel, Mr. Anderson or Mr. Coyner?



          22                COMMISSIONER ANDERSON:  No.  That helps a lot



          23    to clarify the issue.  Thank you.



          24                MR. WOODWORTH:  And could -- this is Mister --



          25    this is Tom Woodworth from NV Energy.  Can I respond
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           1    quickly to Ms. Reynolds' comments?



           2                COMMISSION CHAIRMAN GANS:  Sure.  Go ahead.



           3                MR. WOODWORTH:  Okay.  I just wanted to say



           4    that I -- I -- I totally agree, and perhaps I was being a



           5    little too polite in my response.  I did not want to -- I



           6    did not want to turn this proceeding into an argument on



           7    the Commission's authority.



           8                So how I tried to phrase it was to the extent



           9    they had such authority, that was the best answer I could



          10    come up with was 233B.140, but for what it's worth and for



          11    the record, I certainly agree, and perhaps I should have



          12    said that more clearly in my response.



          13                MR. GALPREN:  This is Dan Galpren.  Can I



          14    respond, as well?



          15                COMMISSION CHAIRMAN GANS:  Absolutely.



          16    Proceed.



          17                MR. GALPREN:  First of all, I agree with your



          18    Counsel that 233B.140 is inapposite.  That only allows



          19    for -- that allows for petition for judicial review to



          20    contest a final decision in a contested case.  That



          21    decision has not yet been made by you.



          22                But I do believe that under NRS 233B.127 the



          23    Commission is able to suspend -- and the term is "any



          24    license," but license's otherwise -- is defined elsewhere



          25    to include permits.  You are permitted to suspend a permit
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           1    so long as the standard is met, and that is that the



           2    agency finds that public health -- I'm quoting -- "the



           3    agency finds that public health, safety, or welfare



           4    imperatively require emergency action and incorporates the



           5    findings to" -- "to that effect in its order."



           6                And previous to that, as I indicated before,



           7    you're required to give the Applicant due process to



           8    discuss the facts of the matter.  So I think that you --



           9    do you have the authority.  It probably has rarely, if



          10    ever, been exercised by the Commission, but it's there in



          11    the Administrative Procedures Act, which also applies to



          12    the Commission.



          13                Now, in terms of sufficient evidence to ground



          14    a decision, that would require us to have -- to get into



          15    an evidentiary discussion about the actual performance of



          16    the existing prongs and whether that foretells similar



          17    problems with the ponds in the mesa.



          18                Much of that evidence has, as we will be



          19    discussing soon, been withhold from the Sierra Club,



          20    despite our repeated requests for it.  It was very



          21    interesting for me to hear Mr. Garcia note that the



          22    authorization for construction had been provided to NV



          23    Energy by NDEP after NV Energy had submitted the required



          24    design documents.  We have been seeking those design



          25    documents from NDEP for months now.
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           1                We, in addition, however, have provided to the



           2    Commission the same visual and photographic evidence of



           3    substantial contamination from the existing ponds on the



           4    mesa, which we have presumed are going to be of



           5    essentially the same design as the ponds -- I'm sorry --



           6    the ponds on the flood plain of the Muddy River, which we



           7    have had to assume would be of similar design as the ponds



           8    in the mesa.



           9                And we provided to -- we provided to you the



          10    memorandum that Mr. Lips provided to me of his



          11    observations of likely leaching from those ponds.  If you



          12    allow, then, I would like to ask Mr. Lips to describe what



          13    the existing evidence, that has been provided to us in the



          14    few documents that have been provided to us, as to



          15    groundwater monitoring say about the existing design of



          16    the ponds, and also what he observed looking down at



          17    existing ponds E and the -- and the apparent leachate



          18    below them, because it goes to the question of whether



          19    imperative emergency action is required.



          20                MS. TANNER:  This is Lyna Tanner with NDEP.  I



          21    would interpose an -- an objection to that, if I may,



          22    Mr. Commissioner.



          23                COMMISSION CHAIRMAN GANS:  Yes.  I agree.



          24    I -- Mr. Galpren, I do not want to get involved out too



          25    far in this.  I mean, we're getting into the hearing part
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           1    of it now.  We're just trying to address the injunction.



           2    I understand where you're going with the irreparable



           3    emergency action.



           4                I certainly am having a tough time getting my



           5    hands around the fact that you don't want to Reid Gardner



           6    to do -- to do any construction because of potential



           7    leakage, and yet it seems to me, from what I heard from



           8    all parties, is that this action is to address exactly



           9    what you're afraid is happening or will happen in those



          10    existing ponds.



          11                It sounds to me like we really need to go



          12    forward and get this going right away.  I -- I personally,



          13    so far, don't see the emergency nature -- the immediate



          14    emergency, right now, of what's going on out there.



          15    You've not swayed me or given me enough information



          16    that -- I'm not afraid to afraid to work on power of



          17    injunction if we have to.  I'm concerned that we don't



          18    have it, and I'm -- and I'm also concerned even if we do



          19    have it that we don't meet the requirement of this



          20    emergency action that you spoke of earlier.



          21                So I'm just sharing with you my concern, my --



          22    my confusion, my hesitancy here, and I think we're at a



          23    point now where I'd like to go into the deliberations of



          24    the whole panel.  I think I have heard what I need to



          25    hear.
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           1                Mr. Anderson, Mr. Coyner, if there's something



           2    more you have questions of any of these three gentleman,



           3    please be my guest, but I do want to get into the -- the



           4    deliberation.



           5                Before we do, I do want to give RoseMarie



           6    another opportunity to address Mr. Galpren, because they



           7    are looking at these NRS's.  RoseMarie?



           8                MS. REYNOLDS:  I am not certain -- this is



           9    RoseMarie Reynolds for the record.



          10                I am not certain that NRS 237B.127 applies to



          11    this Commission.  Typically 237B.127 is used in the



          12    context of license proceedings, for example, for a doctor



          13    who's going out and is harming the public.  And the



          14    problem is that those agencies that hand out licenses and



          15    that would be operating under this specific Chapter



          16    237B.127, within their statutes I believe that there are



          17    statutes that address that agency's ability to issue a



          18    preliminary injunction.  We don't have that equivalent in



          19    445A.  445A.145, subsection 4 says nothing about being



          20    able to issue preliminary injunctions.



          21                So I'm just not sure that under 127 that that



          22    overcomes what's in 445A.425(4).  Thank you.



          23                COMMISSION CHAIRMAN GANS:  Okay.  This is the



          24    time that we are going to deliberate.



          25                Mr. Anderson, Mr. Coyner, do you have any
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           1    comments, any discussions that you would like to share?



           2                COMMISSIONER COYNER:  This is Alan Coyner for



           3    the record.



           4                I'm -- I'm of the opinion that we don't have



           5    the ability to go into a preliminary injunction on the



           6    permit, itself.



           7                I have a question for RoseMarie, though.



           8    RoseMarie?



           9                MS. REYNOLDS:  Uh-huh.



          10                COMMISSIONER COYNER:  Does the Appellant have



          11    the ability -- are there means of relief for the



          12    Appellant?  In other words, can they go to court, to a



          13    judge, and get an injunction if they believe there's



          14    imminent harm?



          15                MS. REYNOLDS:  I'm hesitant to answer that



          16    question because I don't believe that that is within my --



          17                COMMISSIONER COYNER:  Okay.



          18                MS. REYNOLDS:  -- authority.



          19                COMMISSIONER COYNER:  So they may or may not



          20    have other legal remedies?



          21                MS. REYNOLDS:  They may or may not have other



          22    legal remedies.  What those specific remedies are, I don't



          23    believe I can say.



          24                COMMISSIONER COYNER:  Okay.  My second



          25    thought, Mr. Chairman, is that any threat to the
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           1    environment or to the public doesn't occur until the first



           2    drop of waste water hits the pond.  And up until that time



           3    Nevada Energy is essentially proceeding on the basis that



           4    their design and construction will be found satisfactory



           5    during the course of the appeal.  So that's a business



           6    risk that they undertake.



           7                But, again, the point of crossover -- and you



           8    can argue whether one drop is going to cause an imminent



           9    public health risk, but that is the event that -- it's the



          10    water that goes into the pond that's going to cause that.



          11                So I would be thinking along the lines of a



          12    motion that would deny the preliminary injunction request,



          13    number three.  And -- and perhaps an amendment to that or



          14    a rider to that, that would ask that Nevada Energy notify



          15    the panel or notify the Environmental Commission prior to



          16    putting any waste water into the pond.



          17                In other words, I want that date -- I



          18    understand Mr. Garcia to say it was February of 2011, but



          19    I'd like that date sort of a known date to us, so that if



          20    we do get extended, if we're still in appeals, and if



          21    we're so forth and so on, that perhaps another look could



          22    be taken at the need for imminent harm at that point in



          23    time.



          24                That -- that's sort of the way I'm thinking,



          25    Mr. Chairman.
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           1                COMMISSION CHAIRMAN GANS:  Thank you.



           2    Mr. Anderson?



           3                COMMISSIONER ANDERSON:  I would concur with



           4    Commissioner Coyner in the fact that I do not see any



           5    evidence of an imminent threat to public health, and I



           6    also agree that I don't believe this Commission has the



           7    power under the statutes at this point to grant what's



           8    being requested.



           9                So I would be happy to second the motion as



          10    prepared by Commissioner Coyner.



          11                COMMISSION CHAIRMAN GANS:  Commissioner



          12    Coyner, was that form of a motion, please?



          13                COMMISSIONER COYNER:  Well, I'd ask



          14    Commissioner Anderson if he has objection to this -- this



          15    riding thought with the motion that would require the



          16    Nevada Energy to notice the Commission prior to -- prior



          17    to placing any significant amount of waste water into the



          18    pond?



          19                I don't know if there's a testing phase that



          20    goes on, or a leak testing phase that happens, but that's



          21    sort of a watershed type of crossover point, and I'm



          22    wondering if -- I would want to know that.



          23                MR. FREY:  Mr. Chairman, this is Bill Frey.



          24                I hate to do this, could I be recognized just



          25    very briefly?  I think I can -- I think that what
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           1    Mister -- Commissioner Coyner is asking for, may already



           2    be in -- in the permit.



           3                COMMISSION CHAIRMAN GANS:  This is Jim Gans.



           4                Mr. Frey, are you saying to specifically



           5    notify the SEC?



           6                MR. FREY:  Oh, that party isn't, but -- but



           7    there's a -- there's a requirement to, one, notify --



           8    specifically to submit the engineered documents prior to



           9    construction of the actual pond, and then there's also a



          10    requirement to notify when fluid goes into them.  So



          11    maybe -- maybe those documents could be forwarded to you.



          12    I was just trying to help.



          13                COMMISSION CHAIRMAN GANS:  Okay.



          14                MR. FREY:  I'm sorry.



          15                COMMISSIONER COYNER:  Chairman, this is



          16    Commissioner Coyner.



          17                So NDEP would have the ability to notify the



          18    SEC of -- of that event taking place.  And, again, my



          19    reference is to the imminent harm thought.  You know,



          20    again, I don't currently see imminent harm, but I might



          21    rethink that upon the beginning of placement of waste



          22    water into the pond.



          23                COMMISSION CHAIRMAN GANS:  Okay.  We have a



          24    motion.



          25                And Mr. Anderson, we have a second?
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           1                COMMISSIONER ANDERSON:  That's correct.  And I



           2    would just add that there is an approval process by the



           3    Division of Water Resources, Dams Section, I believe, that



           4    will also notice us once the construction has met the



           5    requirements of the design as-builts, so forth.



           6                COMMISSIONER COYNER:  Well, Mr. Chairman, this



           7    is Commission Coyner again.



           8                Could I get some kind of assurance that will



           9    be provided to the SEC, that the placement of waste water



          10    into the ponds will be noticed to us?  That's my point of



          11    concern, and who is going to do it?  Who is responsible



          12    for that?



          13                COMMISSION CHAIRMAN GANS:  Mr. Frey, I'm



          14    assuming that would be your client?



          15                MR. FREY:  Yes, we can do that.  We'll take



          16    that on.



          17                COMMISSIONER COYNER:  Okay.  I'll -- I'll make



          18    a formal motion then, Mr. Chairman, to deny Item Number 3,



          19    which is the preliminary injunction to suspend the



          20    effectiveness of the permit and halt construction of new



          21    waste water ponds, with the addition that the State



          22    Environmental Commission be noticed by NDEP prior to the



          23    placement of waste water into the ponds.



          24                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



          25                COMMISSIONER ANDERSON:  I'll second that
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           1    motion.



           2                COMMISSION CHAIRMAN GANS:  Okay.  It's been --



           3    motion's been made and seconded.



           4                Is there any discussion on the motion by the



           5    panel?



           6                COMMISSIONER COYNER:  None here.



           7                COMMISSION CHAIRMAN GANS:  Okay.  If none,



           8    signify -- all those in favor signify by "Aye."



           9                COMMISSIONER ANDERSON:  Aye.



          10                COMMISSIONER COYNER:  Aye.



          11                COMMISSION CHAIRMAN GANS:  Aye.



          12                Those not in favor signify by "Nay."



          13                          (No response)



          14                COMMISSION CHAIRMAN GANS:  Okay.  It's



          15    unanimous.  The motion passes.



          16          (The vote was unanimously in favor of motion)



          17                COMMISSION CHAIRMAN GANS:  Well, that is the



          18    first item.  I want to now proceed to Items 1 and 2, which



          19    is the subpoena and the continuance of the hearing.



          20                Again we'll go in the same order.  We'll use



          21    the same process.  In this case, however, looking over the



          22    documents that was given to me by Mr. Walker, it seems



          23    like these two items kind of go hand in hand or they at



          24    least affect each other.



          25    Mr. Galpren, would it be acceptable to you if we take
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           1    these two together?  If you think there's some harm in



           2    that, please -- please tell me and let me know.



           3                MR. GALPREN:  I think there's no harm.



           4                COMMISSION CHAIRMAN GANS:  Okay.  So will you



           5    please proceed then with your arguments on Items 1 and 2,



           6    which is the subpoena and the continuance?



           7                MR. GALPREN:  Thank you very much,



           8    Mr. Chairman.



           9                The Sierra Club has made every effort at



          10    considerable expense to secure the documents that are



          11    relevant to its appeal.  In our motion and in our response



          12    to the opposition to the motion, we have detailed some of



          13    Sierra Club's efforts that were made in September, either



          14    to or through Gerald Gardner or Shannon Harbor at NDEP,



          15    and since her entry in this case, Deputy Attorney General



          16    Carolyn Tanner.



          17                But I also want to let you know that the



          18    Sierra Club made three on-site visits to NDEP's Carson



          19    City offices, to review NV Energy Reid Gardner files



          20    related to this permit, and on each occasion NDEP provided



          21    us six but highly incomplete files for us to review.



          22                At the same time, on each occasion we flagged



          23    all the documents that were arguably relevant to this



          24    matter, for copying, and -- through an independent service



          25    in our later analysis.  That process, of course, added an
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           1    additional amount of time, about 10 days on the back end



           2    of each visit.



           3                Our first attempt was by or through John



           4    Barth, who's an attorney with the Western Clean Energy



           5    Campaign and me on June 30.  Most importantly for



           6    today's -- for this hearing, despite our request prior to



           7    June 30th, for all permit and compliance documents that



           8    were relevant to NV Energy's Reid Gardner files, those



           9    files that were provided failed to include the additional



          10    quarterly groundwater monitoring reports that we're still



          11    seeking, any additional -- any interstitial leachate



          12    collection data from the existing double-lined ponds, any



          13    pond design documentation, either for the newly proposed



          14    mesa ponds or the existing ponds, and failed to provide



          15    any site characterization for the mesa in terms of data or



          16    documents.



          17                The second trip was by a Sierra Club activist,



          18    Emily Rhodenbaugh, formerly a professional staff with the



          19    Sierra Club, on July 29.  That was done in conjunction



          20    with hydrogeologist Elliott Lips, who is on the phone, and



          21    was on the phone with Emily then as she sorted through



          22    hundreds of documents and maps.  And we had many of those



          23    flagged again for copying.  Those included design



          24    documents for some, but not all of the existing ponds



          25    only, but none of the other requirements -- none the other
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           1    required documents, including design documents for the



           2    mesa ponds, the quarterly monitoring reports, the



           3    interstitial leak detection data, and reports, and so on.



           4                The third trip occurred on August 12.  Again,



           5    this was the Rhodenbaugh-Lipps duo.  Again files were



           6    produced by NDEP, but these also failed to contain any



           7    information about the newly prosed ponds, again no



           8    engineering design reports, no site assessment reports.



           9    This is August 12.  And I believe that Mr. Garcia just



          10    testified that approval, including approval of the design



          11    of the mesa ponds was -- I think you said July 25.



          12                There was some additional relevant engineering



          13    reports about the design of the existing ponds provided to



          14    us at that time, but none about the newly -- about the new



          15    mesa ponds.



          16                Now, in our October 6th motion to you, just



          17    two weeks ago, we explained our attempts in September to



          18    secure the missing documents, and also the reason they're



          19    needed for this appeal, and that is this:  NDEP's failure



          20    to provide these data and NV Energy's refusal to provide



          21    any evidence -- documentation that NDEP says is with NV



          22    Energy, not it, simply impairs Sierra Club's ability to



          23    fully establish the record of NV Energy's compliance or



          24    non-compliance with the 2005 permit.



          25                As we indicate in our filings, the issue of
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           1    non-compliance with the prior permit is directly on point



           2    in this appeal, because the long relevant regulations



           3    disallowed NDEP to renew a discharge permit, not to



           4    mention a permit to expand and alter operations, in



           5    addition to renewal, to an applicant that's failed comply



           6    with its existing discharge permit.



           7                And in October -- in Exhibit 2 to our



           8    October 6th motion, we further delineated the type,



           9    nature, name, and date of the data and documents that have



          10    been withheld, that we believe are in the possession of



          11    NDEP and/or NV Energy, that is needed for the appeal.



          12                That exhibit was a memo from Mr. Lips to me on



          13    October 4th, and I am prepared, if the Commission would



          14    like, to question Mr. Lips about the importance of these



          15    materials to his assessment of the question of NV Energy's



          16    compliance with the effluent limitations and other



          17    requirements from the 2005 permit.



          18                In our October 19 response to the opposition



          19    to this motion, we further detail how this data and these



          20    documents are relevant to our appeal, and I should also



          21    say, as well, by implication, why review of those



          22    documents should have informed NDEP's decision making on



          23    this appeal.



          24                This is done in Exhibit 3 to our October 19



          25    filing, and again since he helped produce this document, I
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           1    could examine Mr. Lips on the question of the relevancy of



           2    any of these documents to our appeal.



           3                I think what -- what Sierra Club has clearly



           4    established is that the materials are relevant to its



           5    preparation, that we have made every reasonable effort to



           6    secure them, that all -- or at least much of these



           7    materials are in the possession of NDEP or NV Energy, that



           8    Sierra Club had the right to them, and that withholding



           9    impairs the Sierra Club from presenting to the Commission



          10    a full analysis of NDEP's compliance with the law or



          11    non-compliance in the course of granting this -- this



          12    fundamentally incoherent permit.



          13                Now, lastly, the Intervenor, NV Energy, has



          14    argued that a lot of the documents that Sierra Club seeks



          15    were -- pertained to the February 2008 Administrative



          16    Order on Consent, which NV Energy has signed, to



          17    characterize and to remediate some of the substantial



          18    groundwater contamination that has occurred presumably



          19    from discharges from existing ponds or other facilities at



          20    the Reid Gardner site, and so since they pertain to that,



          21    they're not relevant to this proceeding and so can be



          22    withheld from Sierra Club.



          23                Four points to make, I think, on this.  First,



          24    we agree with the Attorney General.  The relevancy



          25    question is a determination for the hearing, not here.  I
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           1    mean, certainly if the materials are shown to be remotely



           2    important for Sierra Club to be able to fully understand



           3    the scope of the -- the scope of the question of NV



           4    Energy's compliance with the prior permit, then Sierra



           5    Club should have access to those public records.  They



           6    should not be withheld.



           7                But secondly, the point that I made -- and I



           8    think, in response, bears repeating here -- a document



           9    that is produced and that pertains to the Administrative



          10    Order on Consent can also be relevant to the question of



          11    NV Energy's compliant with his existing permit.  And here



          12    that is the case I think was for all the documents that



          13    even arguably could be said to have been produced pursuant



          14    to the Administrative Order on Consent.



          15                But thirdly, let's take a look at if we can,



          16    Sierra Club's Exhibit 2 to the Motion.  Appendix A lists



          17    the documents that Sierra Club seeks from NDEP and from NV



          18    Energy.



          19                COMMISSION CHAIRMAN GANS:  Mr. Galpren, let me



          20    interrupt to make sure the panel members know exactly what



          21    you're talking about, that they have them in front of



          22    them.



          23                MR. GALPREN:  Okay.



          24                COMMISSION CHAIRMAN GANS:  Mr. Anderson and



          25    Coyner?
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           1                MR. GALPREN:  I'm looking at Exhibit 2 to the



           2    motion.  This is Appendix A to the October 4 memorandum



           3    from Elliott Lips to me.  So here I'm considering the



           4    documents that arguably could be relevant to



           5    Administrative Order on Consent.



           6                COMMISSIONER ANDERSON:  Mr. Chairman, this is



           7    Pete Anderson.  It's the one that starts out, "List the



           8    permit supporting documents requested from NDEP on



           9    September 13 but not received from BCA on September 30th,"



          10    that list, Appendix A?



          11                MR. GALPREN:  Yes.



          12                COMMISSIONER ANDERSON:  Okay.  I've got it.



          13                COMMISSIONER COYNER:  I have it as five



          14    pages --



          15                MR. GALPREN:  That's right.



          16                COMMISSIONER COYNER:  -- page 1, 5, and so



          17    forth, and a long list of documents.



          18                MR. GALPREN:  Right, and so the pages that I'm



          19    looking at right now are pages 5 and 6 from that exhibit.



          20                COMMISSION CHAIRMAN GANS:  Okay.  I have them



          21    in front of me.  I think the other panel members have them



          22    also.



          23                COMMISSIONER ANDERSON:  Yes.



          24                COMMISSION CHAIRMAN GANS:  Okay.  Please



          25    proceed, Mr. Galpren.
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           1                MR. GALPREN:  Thank you.  The Administrative



           2    Order on Consent was signed in February 2008.  There are



           3    only a few of the documents listed on these two pages that



           4    were published subsequent, and so arguably even in



           5    compliance, or for the purpose of showing compliance with



           6    the Administrative Order on Consent.  Many of these



           7    documents are published well before the Administrative



           8    Order on Consent was even signed.



           9                And then secondly, looking two pages back in



          10    that same exhibit, if we can, starting on page 2 of 6 of



          11    the exhibit, Mr. Lips delineated the categories of other



          12    information that we have sought.  The first on page 2 of



          13    six is the complete record of quarterly groundwater



          14    monitoring reports.



          15                Now, these reports are required -- are



          16    directly required in the permit to be submitted, not to



          17    the Bureau of Corrective Actions only, but first to the



          18    Bureau of Water Pollution Control with a copy to the



          19    Bureau of Corrective Actions.



          20                Secondly, with respect to interstitial layer



          21    monitoring, monitoring of the amount and characteristics



          22    of the waste water that makes it -- that has made it



          23    through the first liner in the existing ponds to the



          24    interstitial monitoring, this, too, is expressly required



          25    in the 2005 permit.  By the way, these are also required
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           1    in the 2010 permit.



           2                And it's unclear if this information has at



           3    all been reviewed by the Bureau of Corrective Actions, but



           4    it's clearly required to be reviewed and reported to the



           5    Bureau of Water Pollution Control.



           6                The third item, the proposed mesa pond



           7    documentation -- clearly it's essential for -- for the



           8    Bureau of Water Pollution Control to have evaluated that



           9    information, and we've just learned that, in fact, they



          10    did evaluate that information.  But still those design



          11    documents and the site characteristics of the mesa, the



          12    hydrogeological site characteristics have been withheld,



          13    despite our repeated requests for that information.



          14                And so the -- NV Energy's arguments, that



          15    because some of -- some of this information is relevant to



          16    the AOC, all of this information can be withheld, simply



          17    fails, not only with respect to this additional



          18    information, that is required to be reported directly to



          19    the Bureau of Water Pollution Control, but also with



          20    respect to the documentation that even arguably could be



          21    said to be relevant to the build-up of the history, the



          22    context in which the Administrative Order on Consent was



          23    finally signed in February 2005.



          24                And finally let me note that by its own terms,



          25    that February 2008 Administrative Order on Consent cannot
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           1    be used as a shield by NV Energy or the Department to



           2    relieve the Department from evaluating NV Energy's



           3    compliance with the express terms in the permit.



           4                And I will cite just two sentences from the



           5    2008 Administrative Order on Consent.  On page 41 it says



           6    that "This AOC in no way relieves NV Energy of its



           7    responsibility to comply with any federal, state, or local



           8    law or regulation."



           9                And finally the first sentence of Section



          10    22.10, on page 42, flatly states that "This AOC is neither



          11    a permit nor a modification of a permit."  So whatever



          12    relation any particular document may have to the context



          13    in which the AOC was drafted or to potential compliance



          14    demonstrations where the AOC, provides absolutely no



          15    argument that those documents can be withheld -- no



          16    support for any argument that those documents could be



          17    held from the Sierra Club or any other member of the



          18    public that is seeking them.



          19                So the information is clearly needed by the



          20    Sierra Club to undertake this appeal.  The Sierra Club has



          21    the right to it.  And because of our repeated requests for



          22    this information, site visits, and so on to NDEP have



          23    not -- have not resulted in our ability to secure those



          24    documents, we seek the Commission's equitable -- the use



          25    of its equitable power under the statute that your Counsel
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           1    cited, NRS 445A.425 and the corresponding regulation, to



           2    issue subpoenas for those documents and for those



           3    documents to be produced to Sierra Club in sufficient time



           4    for Sierra Club and its experts to be able to analyze



           5    those documents and utilize them in its briefing and in



           6    its argument.



           7                And then that then, if I can, Mr. Chairman,



           8    turn to Section 2 of the motion, vacatur and continuance



           9    in the proceedings, we seek the Commission's setting of a



          10    new hearing date and a new briefing schedule that is



          11    established with sufficient time for Sierra Club, and for



          12    that matter, for NDEP and NV Energy, to be able to



          13    evaluate these documents in the context of briefing and



          14    the hearing.



          15                If these documents were produced for the



          16    Sierra Club in the morning of November 4 -- and we're



          17    talking about several score of them -- we would simply not



          18    have the opportunity to even become familiar with them.



          19    These often require some considerable thought and



          20    analysis, and we want to be able to give them the



          21    attention that they deserve.  That's the reason why we



          22    have joined our motion for subpoena of the documents with



          23    a request for a vacatur, both of the hearing schedule and



          24    of the briefing schedule, and seek action by the



          25    Commission to set a -- to a set time that is -- that is
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           1    sufficient for the documents to be provided to the Sierra



           2    Club or at least provided to a copying service and thence



           3    transmitted to the Sierra Club in time enough for us and



           4    who else wants to, to analyze the materials, to



           5    incorporate that into our briefing and into our



           6    presentation at hearing.



           7                Thank you.



           8                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Anderson



           9    and Mr. Coyner, questions of Mr. Galpren?



          10                COMMISSIONER COYNER:  This is Commissioner



          11    Coyner for the record.



          12                Mr. Galpren, with regards to the list of the



          13    documents, how did you know that these documents even



          14    exist?  You haven't been given up them yet, but yet you



          15    note -- obviously they're very detailed.  They have names,



          16    dates, titles, so forth.  Are they referenced in other



          17    documents that you were provided, and you just haven't



          18    been able to get those documents yet?  Is that a correct



          19    assumption?



          20                MR. GALPREN:  That's correct.  So are you



          21    looking then -- is it Mr. Coyner to whom I'm speaking?



          22                COMMISSIONER COYNER:  Yes.



          23                MR. GALPREN:  At Exhibit 3 in response to



          24    opposition to the motion?



          25                COMMISSIONER COYNER:  I am.  I'm now looking
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           1    at the table and --



           2                MR. GALPREN:  Okay.



           3                COMMISSIONER COYNER:  -- your response to the



           4    five-page table.



           5                MR. GALPREN:  Exactly.



           6                COMMISSIONER COYNER:  There's get a list here,



           7    and you've broken them nicely into not received and



           8    received.  And I'm assuming -- that was any assumption



           9    there it most -- in a lot of these cases, although as you



          10    say, groundwater monitoring reports are required by the



          11    permit, so they should be there.



          12                MR. GALPREN:  Yes.



          13                COMMISSIONER COYNER:  But others of these are



          14    detailed, you know, assessments by a geotechnical company



          15    or so forth.  So they must have been referenced in another



          16    document and then --



          17                MR. GALPREN:  Yes.



          18                COMMISSIONER COYNER:  -- you were asking for



          19    that.  So --



          20                MR. GALPREN:  Yes.



          21                COMMISSIONER COYNER:  -- that was my



          22    understanding.



          23                MR. GALPREN:  Yes.



          24                COMMISSIONER COYNER:  Okay.



          25                MR. GALPREN:  And just to briefly elaborate,
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           1    the first five categories or up threw updated operation



           2    and maintenance manual, these are all required under the



           3    permit, or we presumed that they are documents, such as



           4    the site characterization reports and the engineering



           5    design reports that we presume that the department would



           6    have evaluated prior to granting this permit.



           7                And then the rest of these were all listed on



           8    what was called the encyclopedia of supporting



           9    documentation, a document that had been produced by



          10    contractor, I believe, for NV Energy, when it provided a



          11    host of other documents to NDEP.  We were provided with



          12    that, along with a number of other documents during my



          13    June 30th review of files at NDEP, and many of these



          14    documents provide the kind of information that we believe



          15    were or should have been evaluated by NDEP before coming



          16    to the conclusion that placement of -- that continuation



          17    of the permit would be sufficiently protective of the



          18    environment both with respect to the ponds in -- that



          19    currently exist in the flood plain of the Muddy River and



          20    with respect to the newly proposed ponds on the mesa.



          21                And I should also note that I believe that



          22    this entire list -- yes, this entire list is -- the first



          23    three pages are all not received, and then we have listed



          24    a number of the documents that were received.  And I



          25    should hasten to add that the Department did partially
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           1    respond to our September 8th request, and was able to



           2    find, and secure, and provide to a copying service, about



           3    half of the documents that we are seeking.



           4                But those do not provide sufficient



           5    information to fully characterize the site conditions that



           6    are relevant both are respect to the Muddy River flood



           7    plain, the ponds, and the mesa area.



           8                COMMISSIONER COYNER:  And, Mr. Chairman, if I



           9    might, one quick follow-up.



          10                I understand that, Mr. Galpren.  I understand



          11    the historic contents of the documents of the reason why



          12    you might seek them.  What I don't see in this list of



          13    documents is the documents that would have been submitted



          14    most recently for the most recent permit.



          15                Am I -- am I missing something here?  Am I



          16    flat -- flat missing something?  These all look they're



          17    historic documents that pertain to the current pond, the



          18    ones that are out there, not the ones that are under



          19    construction.  There must have been engineering reports,



          20    investigations, and evaluations that were done from the



          21    new permits for the --



          22                MR. GALPREN:  Yes.  That's -- that is our



          23    understanding, too, and that would be the reason why we



          24    continue to seek those documents, and they have not been



          25    provided.  That's category 3.
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           1                COMMISSIONER COYNER:  Okay.



           2                MR. GALPREN:  Proposed mesa ponds



           3    documentation.



           4                COMMISSIONER COYNER:  But not in this list of



           5    five pages here.  These are all essentially historic



           6    documents.



           7                MR. GALPREN:  Yes.



           8                COMMISSION COYNER:  Okay.  I just wanted to be



           9    clear.  So there's another whole, you know, pile of paper



          10    that you're seeking that is basically relevant to the



          11    current permit, the new permit, we should call it?



          12                MR. GALPREN:  Well, the first five items --



          13    well, okay.  Let -- let me put it directly here.



          14                The central theory of our case is that there



          15    is a history of non-compliance on the part of the



          16    Applicant with its prior permit.  In order to fully



          17    characterize that history, we need to have the documents



          18    that explain what has happened.  That includes clearly



          19    monitoring reports at least from 2005 through present.  It



          20    includes the reports to the second category there, of data



          21    and analysis as to the amount of and characteristics of



          22    the water -- waste water that is detected between the two



          23    liners of the existing ponds.  That's required to be



          24    reported under the permit.  It includes, as you indicated,



          25    the -- you know, the design reports and the hydrogeologic
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           1    site characterization reports that should have been



           2    provided to NDEP with respect to the newly proposed ponds



           3    in the mesa and so on.



           4                All that information we have been seeking and



           5    continue to seek.  We received a portion of the first, a



           6    portion of the groundwater monitoring reports, but as you



           7    can see, we have not received many of those, including for



           8    2002, 2003, '4, '5, '6 -- '8 -- three-quarters -- and



           9    three-quarters of '9.  None of those -- we have not been



          10    able to secure those.



          11                All that information clearly should have been



          12    provided to NDEP in the -- with the application materials.



          13    We, of course, did receive the draft permit.  We did



          14    receive the comments.  We did receive the prior permit,



          15    the current permit, the response to comments and so on.



          16                I didn't indicate -- we did not indicate



          17    that -- those documents in this listing.



          18                COMMISSIONER COYNER:  One -- sorry,



          19    Mr. Chairman.  One more quick follow-up.



          20                I assume there was a hearing or at least a



          21    permit hearing held by NDEP with regards to the permit.



          22    Did you attend it, and were any of those documents present



          23    at that hearing?



          24                MR. GALPREN:  I -- I did not.  I provided



          25    extensive -- I, myself, provided extensive comments, but
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           1    there were activists with the Sierra Club, members of the



           2    Sierra Club who did attend, and did secure any documents



           3    that were there, but none of the documents that we're



           4    still seeking were there at the time.



           5                COMMISSIONER COYNER:  Thank you.  That's what



           6    I need to hear.



           7                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



           8                COMMISSIONER ANDERSON:  Mr. Chairman, I'd like



           9    to hear from NDEP before I have any questions.  Thanks.



          10                COMMISSION CHAIRMAN GANS:  Very good.



          11                I have a question, again, of RoseMarie.  We do



          12    have subpoena authority?  I mean, I'm asking the --



          13                MS. REYNOLDS:  Yes.



          14                COMMISSION CHAIRMAN GANS:  -- the same thing



          15    that I asked before.



          16                MS. REYNOLDS:  Yes.  This is RoseMarie



          17    Reynolds, for the record.



          18                Yes.  Under NAC 445B.892, the -- as well as



          19    NRS Chapter 445A, the Commission does have the power to



          20    issue subpoenas.



          21                COMMISSION CHAIRMAN GANS:  Okay.  So that's



          22    not a question on this particular motion.



          23                Mr. Galpren, one of the things that -- that I



          24    again have to get my arms around is, you know -- and I



          25    agree with your first statement when you said the
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           1    relevancy question is not -- is for the hearing, not here.



           2    I do agree with that.



           3                However, I'm wondering how -- how many of



           4    these documents you're really looking for.  I -- I think



           5    at least now that I've got your motion, which you gave us



           6    on the 19th, gives me a little more information about what



           7    documents we're talking about.



           8                My question to you would be on the second --



           9    on the second motion you have.  How long are you thinking



          10    you need to review and analyze all these documents?



          11    Because that's going to affect the second motion -- your



          12    second motion.



          13                MR. GALPREN:  Yes.  Was this Mr. Chairman



          14    speaking?



          15                COMMISSION CHAIRMAN GANS:  Yes.  I'm sorry.



          16                MR. GALPREN:  Yes.  Yes, Mr. Chairman.



          17                Elliott?  May I -- Elliott, are you still on



          18    the line?



          19                MR. LIPS:  Yes.



          20                MR. GALPREN:  Mr. Chairman, could I have our



          21    expert, who would be compelled to review each and every



          22    document, including all their footnotes, answer that



          23    question first?



          24                COMMISSION CHAIRMAN GANS:  Certainly.



          25                MR. LIPS:  If we received all of the documents
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           1    that are on this Exhibit 3 to the reply, it would probably



           2    take me two to three weeks to go through them and review



           3    the relevant information, and understand, and prepare a



           4    full, you know, picture for a hearing, probably a minimum



           5    of three weeks.



           6                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Galpren,



           7    does that satisfy you?  Is that something that you feel is



           8    reasonable?



           9                MR. GALPREN:  Yes.  I mean, Mr. Chairman,



          10    we -- I -- I think that we stated in our opening that we



          11    seek an additional three weeks for that purpose,



          12    subsequent to actually receiving the documents.



          13                COMMISSION CHAIRMAN GANS:  I understand.  So



          14    what I am to understand -- and correct me -- I'm not



          15    trying to put words in your mouth -- from your argument,



          16    is that about three months have gone by, and you have been



          17    unable to prepare for the hearing, because you have not



          18    had the documents you need to prepare.



          19                I'm really simplifying this, but I'd like to



          20    know what's -- what's happened for three months, and now



          21    we're going to have to have another three weeks, at least,



          22    by the time you get -- after you get the documents.



          23                MR. GALPREN:  Thank you.



          24                Well, what's happened, as I tried to indicate.



          25    Is that we three times went to Carson City and reviewed
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           1    the files, and we have made repeated public records



           2    requests.  And then since the entry of the Deputy Attorney



           3    General, Carolyn Tanner, we have also submitted requests,



           4    at her request, through her to NDEP.



           5                In addition, we submitted a request to NV



           6    Energy.  We have received some documents, some -- a



           7    considerable amount of documents, as you can see in the



           8    last several pages, and we have reviewed those.



           9                And we have received some considerable data



          10    from NDEP, but not sufficient for us to know, with any



          11    degree of precision, what exactly has been going wrong and



          12    what we can recommend, reasonably, at hearing.  I mean, we



          13    certainly will do the best that we can, if we are required



          14    to go forward with only a partial record.



          15                And we believe that, for example, the sparse



          16    groundwater monitoring information that we have been given



          17    access to is -- is some evidence, but we believe that we



          18    need to provide significant evidence, and we believe that



          19    the evidence that's being withhold from us will enable us



          20    to provide a much stronger account and -- and provide --



          21    and put on a much stronger case at hearing.



          22                So we have been -- the -- the short answer to



          23    your question is that we have been trying, repeatedly, in



          24    every way that we know how, to get this information to



          25    which we believe we have a right.
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           1                COMMISSION CHAIRMAN GANS:  Okay.  Thank you.



           2    I will reserve any other questions I have until after we



           3    hear from the State and NDEP.



           4                So, Mr. Frey, I think it's your turn.



           5                MR. FREY:  Thank you, Mr. Chairman.



           6                You know, after high school I swore off



           7    reading Franz Kafka or any other Kafka-esque type novel,



           8    but these hearings or what Sierra Club's is asking for at



           9    these hearings is very difficult to for me to get my arms



          10    around.  They seem to be requesting:  Give us all the



          11    documents we need to put on a hearing against you, and



          12    don't leave any out or it will be your fault.



          13                Now, Mr. Galpren and his associates have come



          14    for -- in three times into the office.  They're entitled



          15    to get any document we have that hasn't been determined to



          16    be confidential, and I don't think that's even an issue in



          17    this matter.  But they are certainly are entitled to the



          18    documents.  But as Mr. Coyner -- Commissioner Coyner



          19    pointed out, some of these documents are 10 years old.



          20                And I have two responses to that:  One, what



          21    were they doing in the intervening 10 years and how could



          22    that possibly be relevant?



          23                What Mr. Galpren is trying to do -- and he's



          24    made no bones about this -- is to put on a case



          25    challenging the 2008 AOC, and this is the wrong forum.
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           1    The Commission has no jurisdiction over that AOC.  What he



           2    keeps asking us for is -- Sierra Club wants to get



           3    documents to determine that NV Energy is out of compliance



           4    with that AOC, take that information, and then use that to



           5    demonstrate non-compliance with the previous permit.



           6                That's unacceptable.  What Mr. Galpren



           7    needs -- and if he keeps asking the State to give him all



           8    the documents that he needs -- is simply this:  Are there



           9    any findings of alleged violations and orders that were



          10    issued as a result of the 2008 AOC, or, more importantly,



          11    what are the violations that occurred under the 1995



          12    permit?  Those are the non-compliance issues relevant to



          13    the reissuance of this permit.



          14                If he had a beef with non-compliance of the



          15    2008 AOC or anything else, he needs to go to court.  Now,



          16    it's not my job to direct him how the law works, but I



          17    feel I have to.



          18                There are laws out there, independent of the



          19    SEC jurisdiction, that allows people to get injunctions,



          20    allows them to get subpoenas, allows them to get



          21    documents, allows them to bring suit to enforce



          22    environmental laws.  But the way to do that is not under



          23    the guise of attacking the 2010 permit, and that's exactly



          24    what he's doing.



          25                What he need -- can ask is:  Did you review
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           1    this document or not, in enforcing -- (unintelligible)



           2    issued the permit.  That's the end of it.  We either



           3    reviewed it or we didn't, but a discussion as to why we



           4    didn't review some document that was put into it an



           5    appendix that NV Energy consultant prepared for some



           6    reason has nothing to do with this permit appeal.



           7                I -- I don't want to go through the details of



           8    every single one of these documents.  We will have the



           9    office open eight hours a day from here, you know, until



          10    the hearing.  He can have any document he wants.



          11                MS. TANNER:  May I add, Bill, if you're --



          12                MR. FREY:  Yes, please.



          13                MS. TANNER:  This is Lyna Tanner from the



          14    office -- from the Nevada Attorney General's Office, just



          15    because I'm sort of being implicated, personally,



          16    interestingly enough in these documents.



          17                I think it is a very simple issue.  Obviously



          18    they can ask for whatever they want under the public



          19    records law.  The question is asking for whatever they



          20    want, whether or not it's available, is grounds for



          21    continuing the appeal hearing on a water permit.  And we



          22    would submit that it is not.



          23                You know, the motions filed here are sort of



          24    out -- you know, an outrage that when they sent a request



          25    on September 13th, and -- and I responded to them as best
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           1    I could, on September 21, which, by the way, is within the



           2    public records deadlines of five working days, for



           3    documents that had what I would argue little relevance to



           4    this proceeding, and then to say that because I indicated



           5    that we would provide them as soon as possible, that



           6    somehow I'm stipulating that they're relevant to this



           7    appeal, is outrageous.



           8                You know -- and to say -- and to say, before



           9    the Commission, that we provided an incomplete response is



          10    also disingenuous.  The -- I provided to Mr. Galpren a red



          11    line of the location of those documents that were listed,



          12    as Mr. Frey indicated, from an encyclopedia provided by a



          13    consultant to Nevada Energy, of those documents that were



          14    part of our public record.



          15                Now, if they think other documents should have



          16    been considered by NDEP, that's an argument for them to



          17    make in their appeal, but we don't have any obligation to



          18    provide them with documents that were never provided to



          19    us.  That was the point.



          20                Now, as far as some of the documents -- I



          21    think Mr. Coyner correctly asked, you know, are you --



          22    you're look at these historic documents.  What about the



          23    documents that are -- that are relevant to the issuance of



          24    this permit?  Now, some of them, Mr. Commissioners, deal



          25    with permit documents that are required post-permit
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           1    issuance.  And so those documents are coming in, and as



           2    they're coming in we would certainly would proceed them to



           3    them, but at the time that they were asking for them they



           4    were not yet available.



           5                So we're doing our best to comply with their



           6    public records request, but that's a very different issue



           7    than saying, well, now I need a continuance, because you



           8    haven't given me Bureau of Corrective Action documents



           9    that have no application to the appeal of a water permit.



          10                MR. GALPREN:  Mr. Chairman, can I respond or



          11    should we --



          12                COMMISSION CHAIRMAN GANS:  Excuse me just a



          13    moment.  Mr. Frye, this is still your floor.



          14                MR. GALPREN:  Ah.



          15                COMMISSION CHAIRMAN GANS:  Do you have any



          16    other comments, Mr. Frey?



          17                          (No response)



          18                COMMISSION CHAIRMAN GANS:  I heard a beep.



          19    Did -- did somebody leave?



          20                MS. TANNER:  Oh, maybe we lost him.  Can we --



          21    can we take a quick -- I'll try to email him.  If we can



          22    take a quick break, I'll try to find him again.



          23                COMMISSION CHAIRMAN GANS:  Okay.  We will take



          24    a quick five-minute break, and we're coming right back



          25    together.  We're going to stay on and stay right by this
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           1    phone, so don't anybody leave.  Ms. Tanner, please see if



           2    you can get him back.



           3                MS. TANNER:  Well, I need him.



           4                  (Proceedings paused briefly)



           5                COMMISSIONER COYNER:  So can we say we'll



           6    resume at a certain time.



           7                COMMISSION CHAIRMAN GANS:  Yes.



           8                COMMISSIONER COYNER:  When what time will you



           9    set, Mr. Chairman?



          10                COMMISSION CHAIRMAN GANS:  The time here,



          11    Alan -- it says three minutes after 3:00.  So we'll get



          12    back in eight minutes after 3:00.  I want to keep this



          13    going.  I do not want to drag it out.



          14                COMMISSIONER COYNER:  Thank you.



          15               (Proceedings recessed as indicated)



          16                MR. FREY:  Hi, this is Bill Frey.  I don't



          17    know what happened, but I was cut off.



          18                COMMISSION CHAIRMAN GANS:  Okay.  We've



          19    gone -- Ms. Tanner is looking for you.  Is she still



          20    there?



          21                MS. TANNER:  I'm here.



          22                COMMISSION CHAIRMAN GANS:  Oh, good.



          23                MS. TANNER:  We're good.



          24                MR. FREY:  I think my phone and my computer



          25    all went off at the same time.
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           1                COMMISSION CHAIRMAN GANS:  Okay.  Hold on just



           2    a minute, because I think Mr. Coyner wanted to leave for



           3    just a couple minutes.



           4                MR. FREY:  Okay.



           5                COMMISSION CHAIRMAN GANS:  When he gets back,



           6    we'll start.



           7                  (Proceedings paused briefly)



           8                COMMISSION CHAIRMAN GANS:  Mr. Coyner, are you



           9    back yet?



          10                      (No audible response)



          11                  (Proceedings paused briefly)



          12                COMMISSION CHAIRMAN GANS:  Mr. Coyner?



          13                COMMISSIONER COYNER:  I am here.



          14                COMMISSION CHAIRMAN GANS:  Thank you very



          15    much.



          16                Mr. Frey is back on the line.  He just had



          17    gotten disconnected somehow.  So we proceed.



          18                Mr. Frey, Ms. Tanner made some statements.



          19    You may not have heard them all, but I -- you still have



          20    the floor as far as I'm concerned, and I want to make sure



          21    you're -- that you were done.



          22                MR. FREY:  Yeah.  I -- thank you,



          23    Mr. Chairman.  I'm sorry.  I don't know what went wrong



          24    here, but my computer and phone all went dead at the same



          25    time.
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           1                I just want to add one comment at the end,



           2    and -- and then we can move on.



           3                We -- Sierra Club has brought up this Bureau



           4    of Corrective Action, AOC, a number of times.  What -- the



           5    obligation that the Bureau of Water Pollution Control has



           6    or NDEP has, statutorily, is to look at the preceding



           7    permit, not anything else, but the preceding permit, and



           8    see if they're in compliance with that.  And I guess I'm



           9    repeating myself.  That's a pretty simple step, and if



          10    they have a problem with that, they need to be in a



          11    different forum.  Thanks.



          12                Thank you.  And I apologize again for the



          13    being cut off.



          14                COMMISSION CHAIRMAN GANS:  Okay.  Before you



          15    leave the floor here I want to make sure that Mr. Anderson



          16    or Mr. Coyner doesn't have any questions or comments of



          17    you.



          18                COMMISSIONER COYNER:  I'll wait to hear in NV



          19    Energy.



          20                COMMISSION CHAIRMAN GANS:  Okay.  I do have



          21    one question, pretty simple.



          22                Ms. Tanner, do I get from your comments that



          23    you have provided Sierra Club with any and all documents



          24    that you have or they have the opportunity to get any and



          25    all documents you have?
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           1                I mean, does the subpoena power apply to NDEP



           2    because they haven't given documents?  I -- I'm a little



           3    confused on this.



           4                MS. TANNER:  Well, I guess I'm a little



           5    confused on what they're asking, as well.  I will say that



           6    since this motion came up, I -- I was transferred to



           7    another case.  So I'm no longer lead Counsel, and I had



           8    some follow-up.



           9                I sent -- on my letter that I sent to



          10    Mr. Galpren on September 21st, I went through, line by



          11    line, each one of those documents that was in our



          12    possession, and there were a few that I needed to follow



          13    up on.  And I have since followed up on.  I probably need



          14    to just final follow-up, but there was some confusion on



          15    our part, you know, for what (unintelligible) brought up



          16    the groundwater monitoring reports, for instance, and it



          17    was unclear if they were asking for Bureau of Water



          18    Pollution Control monitoring, reports, which would have



          19    been provided already, or if they were asking for



          20    Corrective Action's monitoring reports.  So there was some



          21    confusion there.



          22                So I certainly have a response, and I do



          23    believe that some of the things that they were asking for



          24    were not yet provided, but as was indicated earlier on the



          25    call, I think some of the design for the -- for the mesa



                                          71

�









           1    ponds -- I believe -- and I'll defer to NDEP, that that



           2    has since been provided.  But, again, those were pending



           3    documents -- documents pending the issuance of this



           4    permit.



           5                So -- but as far as, you know, the statement



           6    that, well, we gave an incomplete response, it's not



           7    necessarily true.  There were a number of documents, and



           8    we highlighted each and every one that were never in our



           9    possession, and I referred them to Nevada Energy.



          10                They are entitled to the documents that are in



          11    our possession, because those are public records, and we



          12    don't have a dispute with that, and they don't really need



          13    to subpoena to get that.  What they need -- if they need a



          14    subpoena from Nevada Energy, that's a different issue, and



          15    I won't speak to that.



          16                But -- or if they have a problem saying that



          17    those documents in Nevada Energy's possession should have



          18    been in our possession, which is unfortunately much of



          19    what Mr. Galpren was saying, he was saying you -- NDEP,



          20    you need to go get us those documents, and my response



          21    was, no, that's not part of our public records.  I don't



          22    have an obligation to go pick those up for you.  You go



          23    talk to Nevada Energy.



          24                Same thing with the site assessment, their --



          25    or their site access.  They were very upset that NDEP



                                          72

�









           1    didn't give them access to NV Energy's private property.



           2    Again, that's not our position.  That's not our duty, nor



           3    would we ever be able to do that.  Again, they'd have to



           4    deal with Nevada Energy.



           5                So we gave them what we had in our public



           6    record at the time of my response, September 21st, and I



           7    do have a follow-up, and we -- and we can talk about that,



           8    but it's not extensive.  It's certainly not anywhere near



           9    the number of documents that he's looking for.  And,



          10    again, whether or not those are relevant to the issue of



          11    this permit appeal is a totally separate issue.  And so by



          12    me simply responding to the public records request, I'm



          13    not stipulating that any of those documents are relevant



          14    to the issue of the water permit.



          15                COMMISSION CHAIRMAN GANS:  Question -- I



          16    probably don't have to ask, but I will, anyway:  So what I



          17    hear you saying is you're not making any relevancy



          18    decisions on behalf of anyone, because I see -- I note,



          19    and I know Mr. Galpren said this is in -- in his motion.



          20    He says:  The failure of NDEP.  So it's like you failed to



          21    do so you were supposed to do or give something that you



          22    had, and you're telling me that is not the case.



          23                MS. TANNER:  Yes.



          24                COMMISSION CHAIRMAN GANS:  Okay.  Okay.  I'm



          25    with the other panel members.  I don't have any other
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           1    comments until we hear from Nevada Energy.  So we'll go to



           2    Nevada Energy next.



           3                MR. WOODWORTH:  Are you ready for me?  This is



           4    Tom Woodworth, NV Energy.



           5                COMMISSION CHAIRMAN GANS:  Yes, sir.



           6                MEMBER WOODLAND:  Thank you.  And, again, we



           7    very much parrot the responses that have been made by



           8    NDEP's Counsel, Mr. Frey and Ms. Tanner.



           9                You know, I was also a little -- a statement



          10    was made several times by Sierra Club's Counsel that NV



          11    Energy has argued that NDEP has a right to withhold



          12    documents, and I have to take issue with that, because I



          13    have not certainly not said that in any of our pleadings.



          14    In fact, we said quite the opposite, in quote, "Sierra



          15    Club is always free to submit requests for public records



          16    pursuant to the Nevada Open Records Law, regardless of



          17    relevance to this proceeding."



          18                And I think that's the point we're trying to



          19    make that.  He -- Mr. Galpren and Sierra Club have the



          20    right under the Nevada Open Records Law to get whatever



          21    documents NDEP has, whether it's relevant to this



          22    proceeding or not.  And if -- and I would have every



          23    reason to suspect that NDEP is doing everything in their



          24    power to get those documents to them.



          25                The separate issue at relevance to this
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           1    proceeding, is whether or not they have the right to



           2    subpoena for documents.  And I don't feel Sierra Club has



           3    been constrained by the law or regulations in place that



           4    are -- for this proceeding, but I do feel constrained to



           5    go by them, and I'm going to look to NAC 445B.892, which



           6    provides the Commission subpoena power, and the



           7    Commission -- the Commission's subpoena power is upon good



           8    cause shown.



           9                What our argument is, is that there's been no



          10    good cause shown to allow for a subpoena.  I say that for



          11    two reasons.  One, something that's already been mentioned



          12    numerous times, and we feel strongly about it on our end



          13    is relevance.  There is no argument, and there is no



          14    disagreement on our end that there is existing groundwater



          15    impacts in the vicinity of the site associated with



          16    historic operations or at least likely associated.



          17                We have entered into an AOC with NDEP.  We



          18    have spent large sums of money and will for several years



          19    going forward, to investigation, characterize, and



          20    remediate those impacts, not relevant to this proceeding.



          21    None of those ponds, subject to the AOC, are subject to



          22    this permit.



          23                And with respect to the timeframe it has taken



          24    the -- for the response to Mr. Galpren's point that



          25    they've tried for several months to get documents that
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           1    they feel are relevant, and they haven't been able to get



           2    them, I'll just remind everyone of the timeline here.



           3    This permit was the notice of proposed action by the



           4    agency with was issued -- make sure I said this right --



           5    October 21st, 2009.  Here we are a year after that.



           6                So they have had -- they were involved in the



           7    public hearings.  They submitted written comments.  I



           8    don't understand -- now, I know they've become much more



           9    aggressive in the last few months, but again it's not like



          10    they've been -- it's not like they haven't had ample time



          11    to pursue this.  There -- it's been a year, and it's been



          12    a year where they feel they still haven't received all the



          13    documents they requested.  Well, maybe that's the case.



          14    Maybe it isn't.



          15                But did they take those actions at the proper



          16    time, during the public comment period?  Are those



          17    materials even relevant to this proceeding?  Those are the



          18    issues that I think are relevant and I think they're



          19    relevance specifically to your stat -- your regulatory



          20    authority in 892.



          21                I do not believe, and we do not believe here,



          22    as Intervenors, that Mr. Galpren, the Sierra Club have



          23    given any evidence of good cause to issue a subpoena and



          24    related, obviously, for the same reasons, to vacate the



          25    hearing date issue a new scheduling order.
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           1                And that's it.



           2                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Anderson



           3    and Mr. Coyner, again?



           4                COMMISSIONER ANDERSON:  This is Pete Anderson.



           5                Just a question for Mr. Galpren.  The table



           6    that arrived on October 19th, when was that produced?



           7                MR. GALPREN:  In Exhibit 3?



           8                COMMISSIONER ANDERSON:  Yes, sir.



           9                MR. GALPREN:  Probably we finished that the



          10    day before.  And this is just a summary with some comments



          11    as to their relevance of the -- I think it's Exhibit



          12    Number 2 from the motion on October 6th.



          13                COMMISSIONER ANDERSON:  Okay.  So --



          14                MR. GALPREN:  But I wanted to -- we wanted to



          15    show the specific relevance since that was -- since the



          16    question was raised about that, by the opposition,



          17    specific relevance each of these documents.



          18                COMMISSIONER ANDERSON:  Okay.  So when you



          19    went to the visit NDEP's offices in Carson City, did you



          20    have a table such as this to go down to request your



          21    information?



          22                MR. GALPREN:  No, we didn't.  We asked for --



          23    well, in June 30th, all information as to compliance,



          24    and -- compliance with the prior permit of NV Energy's



          25    Reid Gardner site.  And then we asked for specific
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           1    additional documents that weren't in the first -- that



           2    were not available to us by follow-up email to Gerald



           3    Gardner, both before the July visit and before the August



           4    visit.



           5                And those documents -- some of those were



           6    determined to be in the archives.  Some of those documents



           7    were determined to be with the Bureau of Corrective



           8    Action.  So we needed to, you know, coordinate with NDEP



           9    to be able to view the documents.



          10                But we never were able to -- they -- they



          11    never were able to produce -- or never did produce any of



          12    the first three sets of critical documents that are in



          13    Exhibit 3, the balance of the quarterly monitoring



          14    reports, and any information with respect to the quantity



          15    or characteristics of the waste water in the -- analyzed



          16    by the interstitial layer monitoring, and have provided --



          17    and still have not provided any information as to the



          18    characterization of the site on the mesa or any of the



          19    engineering design reports for the newly proposed ponds.



          20                Categories 4 and 5 were supposed to be



          21    submitted pursuant to the current permit, and we certainly



          22    want to be able to review that prior to the hearing.



          23    Those were required to are be submitted by NDEP by the end



          24    of September.  We still haven't received those.  And none



          25    of those were part of the list -- the larger list that
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           1    comprises the balance of this, that we received, the list,



           2    itself, from NDEP at the end of June.



           3                So the balance of this are documents that we



           4    sought so that we could fill in the holes, given the



           5    absence of information that was provided in June, so that



           6    we could piece together what is happening in the absence



           7    of their providing us with the direct documentation as to



           8    the design of the mesa ponds and site characteristics.



           9                And -- and any of the historical and current



          10    monitoring of groundwater -- I'm sorry -- of the



          11    interstitial waste water monitoring and the balance of the



          12    quarterly groundwater monitoring reports.



          13                The first one is expressly required to be



          14    provided to the Bureau of Corrective Action pursuant to



          15    the permit in 2005, Section 2B2.  The second interstitial



          16    layer monitoring is required to be provided to the Bureau



          17    of Water Pollution Control pursuant to the permit Sections



          18    1A2 and Sections 1A1.



          19                And then the characterization -- character --



          20    characteristics of the mesa site and the engineering



          21    design reports for the proposed ponds, those were



          22    obviously required to be provided to NDEP, and we simply



          23    have sought them and have not received them.



          24                COMMISSION CHAIRMAN GANS:  Mr. Woodworth, this



          25    is Jim Gans.  I guess I don't understand what you're
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           1    saying.  The Item 3 -- let's start there, the most recent



           2    one you just talked about.



           3                They were supposed to be -- I mean, you're



           4    tying to find them, or they weren't submitted, or I -- I'm



           5    not understanding what you're saying.



           6                MEMBER WOODLAND:  Was that addressed to



           7    Mr. Galpren or Mr. Woodworth?  I'm sorry.



           8                COMMISSION CHAIRMAN GANS:  Mr. Woodworth.



           9    Excuse me.



          10                MEMBER WOODLAND:  NV Energy?



          11                COMMISSION CHAIRMAN GANS:  Yes.  You just



          12    made --



          13                MS. REBERT:  Galpren just made that statement.



          14                COMMISSION CHAIRMAN GANS:  Who made that last



          15    statement?



          16                MEMBER WOODLAND:  That was Mr. Galpren.



          17                COMMISSION CHAIRMAN GANS:  Oh, I'm sorry.



          18    Then it is to you.  I thought it was still -- I -- what I



          19    don't understand is:  You're saying these are documents.



          20    You got them on a list.  You haven't gotten them, and yet



          21    I understand that they were supposed to be submitted.



          22    These are documents that you believe NV Energy has?



          23                MR. GALPREN:  So this is Dan Galpren.  That



          24    question is addressed to me?



          25                COMMISSION CHAIRMAN GANS:  Yes.
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           1                MR. GALPREN:  Yes.  Okay.  We're -- we're



           2    again looking at Exhibit 3 in response to the opposition



           3    to the motion.



           4                So the first five sets:  Quarterly groundwater



           5    monitoring reports, interstitial layer monitoring,



           6    proposed mesa ponds documentation, updated sampling and



           7    analysis plan, and updated operations and maintenance



           8    manual, those sets of documents were not on any list.



           9                Those documents are -- were either required to



          10    be -- and -- and data, were either required to be



          11    submitted to the Bureau of Water Pollution Control on a



          12    regular basis pursuant to terms of the 2005 permit.  And



          13    also I should say identical terms in the 2010 permit, or,



          14    with respect to the documentation as to the proposed mesa



          15    ponds, we believe were obviously required to be reviewed



          16    by NDEP before it could make its relevant findings and



          17    determinations precedent to issuing the permit.



          18                Then the balance of these documents, we



          19    believe, many of them were reviewed or should have been



          20    reviewed by NDEP, and so we believe that many of them



          21    should be in the files of NDEP.  For example,



          22    correspondence between the Applicant and NDEP.  That



          23    correspondence should be with NDEP.  That's on the fourth



          24    item of page 2 or -- for example, the item right above



          25    that, NDEP's 1999 Hydrogeologic Assessment Principle
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           1    Components and Data Needs.  That's an NDEP document.  It



           2    should be with NDEP, and we should not be forced to go to



           3    NV Energy for documents that clearly should be with NDEP.



           4                And then another -- a number of these



           5    documents, it's true, are fairly old.  For example, some



           6    of these documents have to do -- were -- were published in



           7    2004 or 2005; one in 2003, having to do with the



           8    hydrogeologic characterization of the existing waste water



           9    pond sites or proposed sites.



          10                But let's have that information because we



          11    have no other information as to the background



          12    hydrogeologic conditions, and in order to be able to



          13    fairly assess what is happening to groundwater, you want



          14    to also be able to assess what the natural background



          15    conditions should be, and so that's the reason why those



          16    are relevant.



          17                COMMISSION CHAIRMAN GANS:  Well, I'm not going



          18    to judge the relevancy yet.  I'm just trying to figure out



          19    where these documents are.  Ms. Tanner and -- and -- do --



          20    you don't have these five?



          21                MS. TANNER:  I can go through -- (coughing)



          22    excuse me.



          23                Sorry.  I've been operating under bronchitis



          24    (coughing).



          25                MR. FREY:  While -- while Ms. Tanner is
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           1    coughing, may I say something, Mr. Chairman?  This is Bill



           2    Frey.



           3                COMMISSION CHAIRMAN GANS:  Sure.



           4                MR. FREY:  On the first page -- and I've



           5    already scrolled past -- past it.  I'm on the computer,



           6    but about -- go down one, two, three, four -- the fourth



           7    document that they're requesting.  Updated sampling



           8    analysis plan was requested September 13th.  It was due



           9    September 25th of 2010, but this document that they're



          10    asking for had no role in whether to issue the permit or



          11    not.  This document was required as part of the permit.



          12                So in their case -- I mean, there's a lot of



          13    documents in here.  I just singled those -- that one and



          14    the next one out.  But, you see, these are documents, it's



          15    true.  I don't know if they have them or not.  Certainly



          16    they're entitled to them.  But we're being asked to



          17    provide these documents and allow time to review them when



          18    on their face we know that they were not decision



          19    documents.



          20                UNIDENTIFIED SPEAKER:  Well --



          21                MS. TANNER:  And I -- I would -- this is Lyna



          22    Tanner.  I would concur with that and (coughing) I believe



          23    Item Number 3, 4, and 5 all were conditions of the permit,



          24    including -- engineering design reports were required to



          25    be submitted prior to construction.  The site preparation
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           1    is not construction.  So that -- at least as of last week



           2    that was not yet available, although I do believe we



           3    thought that might have been coming in, and I think there



           4    was a reference to that, in fact, that it did come in.



           5                In regards to the quarterly groundwater



           6    monitoring report, I had indicated earlier that there was



           7    some confusion on that point, and this has sort of been



           8    put on hold, given all of this motion work, but



           9    essentially we were under the impression that all the BCA



          10    monitoring reported been provided through Legal Copycats,



          11    that they did, in fact, have those.



          12                And with the exception of archives 2002, 2003



          13    discharge monitoring reports generated as a condition of



          14    the per -- of the prior permit, Sierra Club had access to



          15    and did, in fact, according to our records, copy those



          16    back in August.



          17                So -- and then as far as the interstitial



          18    layer monitoring, this one is a little bit unusual, and



          19    I'll defer to NDEP as that this actually has been



          20    provided, I believe it was an error in the prior permit.



          21    It was required, but there was no deadline, and so the new



          22    permit corrects that.  They are to provide that



          23    information on a certain schedule.



          24                So under the prior permit it just said, you



          25    know, thou shalt provide, and so that -- that information,
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           1    I believe, was in the process of being cleared up.  And I



           2    think it -- again I would defer to NDEP, but I believe



           3    that if that information came in, it's come in -- come in,



           4    in just the past few days.



           5                MR. GALPREN:  Mr. Chairman, is it possible to



           6    respond to some of these points?



           7                COMMISSION CHAIRMAN GANS:  Well, I want to



           8    hold on just a second.  I've let this go.  I didn't ask



           9    Mr. Woodworth if he was done or not.



          10                MEMBER WOODLAND:  Oh, absolutely, sir, yes.



          11    This is -- this is Tom Woodworth and I was finished with



          12    my remarks.



          13                COMMISSION CHAIRMAN GANS:  Okay.  I want to



          14    make sure.  And also I want to make sure that Mr. Coyner



          15    and Mr. Anderson -- I want to make sure that you have your



          16    questions and comments answered before I go any further.



          17                COMMISSIONER COYNER:  This is Commissioner



          18    Coyner.



          19                I've kind of got, you know, three bags of



          20    documents here.  I've got these older documents, which may



          21    or may not be relevant, and which may or may not be in the



          22    position NDEP.



          23                It would be convenient, although I guess that



          24    because of the timing, NDEP didn't have to be able to go



          25    through this list and say, not in our possession, you
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           1    know, we don't got the Intelligence Corporation 1986



           2    Hydrogeologic Study that's referred to here, whether



           3    they're relevant or not, but at least to be able to



           4    respond to that.



           5                Any documents that were relevant to the new



           6    permit, the one that was just issued, I would think --



           7    unless, as Mr. Frey has indicated, they are conditioned on



           8    the permit, I would have think those would be all in a box



           9    somewhere, all in a bunch, and that you'd have ready



          10    access to those.



          11                So I'm a little confused why the Appellant



          12    seemingly doesn't have the ability to have those or -- or



          13    they can't be provided.  That one's still a question in my



          14    mind.



          15                The third bag is stuff that's ongoing all the



          16    time, the groundwater monitoring reports.  I should be



          17    able to walk over the two blocks to NDEP, tomorrow and my



          18    lunch break and pull out the first quarter report of 2009



          19    for these groundwater reports.  I mean, it should be that



          20    simple.  And why three visits to NDEP didn't result in



          21    that is -- I can't understand that in my head.  Whether



          22    it's relevant or not.  It may or may not be.  That will be



          23    decided at the hearing.



          24                But you know, that -- that type of data, you



          25    know, should be just right at people's fingertips or
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           1    should be posted on the Internet as some have advocated.



           2    So I'm thinking about those three bags.  I'm less



           3    concerned about the first one, because that's historic.



           4    It may or may not be relevant.  That will be decided at



           5    the hearing.



           6                The second, which was the stuff that was



           7    essentially in the box where the new permit was



           8    discussed -- you know, like -- I'm sure someone went out



           9    and did a site characterization on the soils, for where



          10    they want to put these new ponds.  Was that considered



          11    when the permit was being vetted?  You know, what



          12    documents were considered when the permit was under



          13    consideration by NDEP of the current data, not stuff



          14    historic, not stuff down below.  And I don't see that



          15    list.  I will have a -- I wasn't at the NDEP hearing, so I



          16    don't know what they provided at the permit hearings.



          17                And then the third thing about ongoing



          18    groundwater monitoring data, that should be as plain as



          19    the nose on your face.  So I'm really a little bit



          20    confused, and I can sympathize a little bit with the



          21    Appellant here.  If I'm confused, then certainly they are.



          22                COMMISSION CHAIRMAN GANS:  Okay.  Can either



          23    Mr. Woodworth or Bill, can you shed any light on



          24    Mr. Coyner's confusion?



          25                MEMBER WOODLAND:  This is Mister`-- this is
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           1    Tom Woodworth with NV Energy.



           2                I really can't speak to the issues in terms



           3    of -- all I can say is NV Energy has certainly submitted



           4    everything that they've been required to do to NDEP, and



           5    I -- I have every reason to understand that NDEP's doing



           6    everything in its power to get those documents to -- to



           7    the Appellant.



           8                I mean, our issue has always been two --



           9    two-fold.  Relevance -- I mean, we know they're entitled



          10    to the documents, but is it relevant to this proceeding,



          11    and should it be a basis to suspend their subpoena?



          12                But, yeah, I won't go into that a lot any



          13    further already.  So -- but that's all we can add to this



          14    discussion.



          15                COMMISSION CHAIRMAN GANS:  Well, in the -- in



          16    the motion -- I think this is the October 6th motion --



          17    Sierra Club is alleging that you have refused -- very



          18    simply, the word is in the motion -- you have refused to



          19    provide the materials.



          20                MEMBER WOODLAND:  NV Energy has -- NV Energy



          21    has directed -- we had a -- I had a personal conversation



          22    with Mr. Galpren, and I instructed him that any requests



          23    for documentation he should direct them to NDEP, and that



          24    we have provided everything to NDEP that we are required



          25    to under the application.
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           1                But I can't imagine it would be surprising to



           2    anybody that we're not -- we have no obligation to provide



           3    anything to somebody who is suing us at this point.  We



           4    provided everything we're required to, to the regulator.



           5    And if they have -- if they have a request of those



           6    documents, they're entitled to request them from the



           7    regulator.



           8             (Participants talking at the same time)



           9                COMMISSION CHAIRMAN GANS:  I have a further



          10    question to follow up with Mr. Woodworth.



          11                So am I correct in simply assuming, from what



          12    you said, that the subpoena isn't going to do -- make any



          13    difference as far as NV Energy is concerned, anyway?  Is



          14    that what you're saying.



          15                MEMBER WOODLAND:  No, no, no.  Of course, not.



          16    If -- I mean, I was trying -- I mean, I didn't want



          17    to explain to Mr. Galpren how he should go about doing



          18    this, but obviously if we have an enforceable subpoena,



          19    we're going to comply with it, but we don't have one right



          20    now.



          21                And we don't think they're entitled to



          22    subpoena documents that are irrelevant to this proceeding.



          23    And so that's why we were challenging the subpoena aspect



          24    of it.  If they -- what I explained to Mr. Galpren is:  He



          25    is entitled to anything he wants from NDEP under the Open
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           1    Records Act.  I don't believe what he's requesting of us



           2    is relevant to this permit proceeding.  So I'm not willing



           3    to provide it to him.



           4                Obviously, he's -- if he goes to you guys and



           5    is able to get an enforceable subpoena, and you guys



           6    believe, in your judgment, it's relevant, and that's



           7    forced upon us, we're obviously going to comply.



           8                COMMISSION CHAIRMAN GANS:  Thank you.



           9                MEMBER WOODLAND:  Yeah.



          10                COMMISSION CHAIRMAN GANS:  Mr. Coyner,



          11    anything else?



          12                COMMISSIONER COYNER:  Well, I would be more



          13    comfortable if I knew what documents were provided to the



          14    public at the permit hearing, when the new permit was



          15    discussed, if there was a list, if there was a map, if



          16    there was a picture, if there was a cartoon.  I would be



          17    very happy -- you know, that would make me feel a little



          18    bit better, because that should be readily available.  As



          19    I said, that should be in the box, and constrained, and --



          20    and simply should be able to be provided to anyone.



          21                If he -- if the Appellant is having a problem



          22    getting those types of documents, I`-- I'm a little



          23    concerned.  These historic ones, I'm not -- I'm not too --



          24    you know, somebody read a report, and it referenced a 2002



          25    document, and the 2002 document is not there, I'm not
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           1    really concerned about that, and that's a subject for



           2    another day.



           3                Stuff that was provided at the permit



           4    hearing -- you said, the activists were there.  I would



           5    assume that they picked up any documents that were made



           6    available to the public.  So those should be available to



           7    Mr. Galpren.  He should have them.



           8                And then this -- the groundwater monitoring



           9    stuff, again, there may or may not be relevant, but if



          10    people are having trouble obtaining those, that makes me



          11    not happy with the system.  So that's -- that's my



          12    commentary, Mr. Chairman.



          13                COMMISSION CHAIRMAN GANS:  Mr. Commissioner



          14    Anderson?



          15                COMMISSIONER ANDERSON:  Well, all of the



          16    discussion, I think, we're on the about the same place



          17    here, Mr. Chairman.  I agree.  I think if there's an issue



          18    with not being able to get the current documents that were



          19    a part of the decision making process for this permit,



          20    then that needs to be resolved.  And I guess I'd like to



          21    hear from Mr. Frey to that respect.



          22                MR. FREY:  Sure.  This is Bill Frey.



          23                And we are not hiding or keeping the



          24    Appellants from any documents.  I hope I've made it clear



          25    that whatever documents we have, unless they're
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           1    confidential, they're entitled to have.



           2                Ms. Tanner identified one group of documents,



           3    monitoring reports, that we were confused as to which



           4    monitoring reports they were referring to, the monitoring



           5    reports at Bureau of Corrective Actions or the monitoring



           6    reports at the Water Pollution Control, but that's simple



           7    to -- to straighten -- to fix.



           8                She was going to send out a letter to that,



           9    and I said hold off.  We're having the hearing today.



          10    Let's just get it all over with at one time.



          11                MS. TANNER:  And --



          12                MR. FREY:  The problem is I -- I can't keep



          13    saying, you know -- Sierra Club's position is we keep --



          14    we keep not giving them documents, but when they come in



          15    we copy them -- we send to the Copy Store any document



          16    they select.  You see, I'm being put in a position of



          17    trying -- I will always lose this argument that you



          18    haven't supplied the documents I need.



          19                Because no matter what I do, they're going to



          20    say, uh, that's not the ones we need.  We need the ones



          21    that show that you're guilty.  I don't know what those



          22    ones are, but --



          23             (Participants talking at the same time)



          24                MR. GALPREN:  That's very objectionable.



          25                MR. FREY:  (Unintelligible) and they can have
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           1    everything -- like I say, every document we have is a



           2    public document.



           3                Mr. Coyner, you've been right on that.  I



           4    understand your -- your three groups of documents.



           5    Obviously the one in the future, we can't supply.  The



           6    ones, you know, in -- what do you call it -- the



           7    warehouse, you know, those may be way over.  But if it's



           8    in the building -- and there are some documents down in



           9    the Las Vegas, a shelf of documents there, but if we have



          10    the document and -- we will provide it.



          11                I can't -- you know, until this list came out,



          12    I don't have a way of reading their minds as to what --



          13    not only don't I have that capability, if I had it, I



          14    don't have to use it.



          15                MS. TANNER:  This is Lyna Tanner.  May I --



          16    Bill, may I put a finer point on that?



          17                MR. FREY:  Sure.



          18                MS. TANNER:  I -- I do appreciate the comment



          19    by Chairman Coyner that, you know, certain documents



          20    should be readily available.



          21                And I think if you -- you know, think back



          22    about what was said today, Mr. Galpren indicated that



          23    their first visit, that they came to NDEP in Carson City,



          24    which is where Water Pollution Control permit files are



          25    located, to look at all of those documents that were



                                          93

�









           1    relevant to the issuance of the permit.  That was back in



           2    June.



           3                Now, in September they -- they list out a



           4    number of documents that, with all due respect, are



           5    primarily related to Bureau of Corrective Action.  Those



           6    files are located in Las Vegas.  So, again, there was some



           7    confusion on -- on whether (sic) they mean by monitoring



           8    reports, groundwater monitoring reports.



           9                Are they talking about the discharge



          10    monitoring reports to which we have a record that they



          11    copied, that, by the way, contain actually the similar



          12    data to the groundwater monitoring reports that they're



          13    requesting from the Bureau of Corrective Action?  And



          14    then, more importantly, is that relevant to the



          15    issuance -- to the issue of whether or not they get a



          16    continuance?



          17                So, again, it's not that we're refusing to



          18    provide it.  It's that they -- they have been given



          19    opportunity to -- to access those documents that were



          20    relevant to the issuance of the permit.  They got that



          21    back in June.  Three months later they make a request for



          22    Bureau of Corrective Action documents, which I would argue



          23    are not relevant.



          24                And, yes, they're entitled to see them, but



          25    the question is:  Does that entitled them to a continuance
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           1    of the appeal of a water permit?  And I would say the



           2    answer is no.



           3                COMMISSION CHAIRMAN GANS:  Thank you.



           4                MS. TANNER:  And -- and, your Honor, and



           5    I'm -- excuse me.  I always say your Honor.



           6                And -- and Mr. Chairman, NDEP is on this call,



           7    and they can certainly answer any questions about



           8    documents that were provided and the manner in which they



           9    were provided if there are any specific questions that I



          10    haven't -- that I or Mr. Frey haven't answered.



          11                COMMISSION CHAIRMAN GANS:  Thank you.



          12                Mr. Galpren, I think I cut you off a little



          13    earlier.  We're about ready -- the panel is about ready to



          14    go into deliberation.  Is there anything else that you



          15    wanted to add?



          16                MR. GALPREN:  Yes.  Absolutely, Mr. Chairman.



          17    Thank you for the opportunity.



          18                The -- I can't -- I can't respond to all of



          19    these things that were said, but let's be very clear about



          20    this.  The quarterly groundwater monitoring reports are



          21    required under the permit to the Bureau of Corrective



          22    Actions, under the permit Section 2B2.



          23                And there can be no doubt that those documents



          24    are within the control of the Bureau of Water Pollution



          25    Control, not merely the Bureau of Corrective Actions.
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           1                It's true that the permit requires a copy of



           2    them to be sent to BCA, but the primary repository -- the



           3    agency that -- the bureau that is responsible to oversee



           4    permit compliance, is the Bureau of Water Pollution



           5    Control.



           6                Second, with respect to the interstitial layer



           7    monitoring, contrary to what Ms. Tanner told you a few



           8    minutes ago, the 2005 permit and the 2010 permit are no



           9    different with respect to the reporting periods.  Each



          10    requires that leakage rates shall be reported in units of



          11    average gallons per day, per month, per pond, so monthly



          12    reporting.



          13                That material is -- or is -- is required to be



          14    reported to the Bureau of Water Pollution Control.  NV



          15    Energy has just stated that they provide all the



          16    information that they're required to, to the Bureau of



          17    Water Pollution Control, and I don't know how we could



          18    have been any more clear about what we were seeking than



          19    when we asked for -- asked for this data.



          20                The information as to the hydro --



          21    hydrogeologic site characterization of the mesa, we've



          22    already heard that that material -- well, at least the



          23    engineering design reports -- I'm presuming that they also



          24    provided site characterization reports -- was provided and



          25    formed the basis for NDEP's approval on July 25 of -- of a
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           1    construction permit.



           2                So why then could we not receive that



           3    documentation that we asked for, hydrogeologic site



           4    characterization of the mesa and the engineering design



           5    reports?  There's been no claim of confidential business



           6    information.  There's been no explanation for failing to



           7    give us those materials.



           8                So these are materials, at least the first



           9    three categories, that are clearly required to be provided



          10    to NDEP on a regular basis or clearly required to be



          11    provided to NDEP through the permitting process.



          12                As to the other documents with -- that have



          13    been identify through a document that was provided to us



          14    by NDEP, in response to our request for information, we



          15    need those documents in part because they have declined to



          16    give us the -- the other relevant information, the



          17    quarterly -- the historical quarterly groundwater



          18    monitoring reports, including through 2009, the historical



          19    and current interstitial layer of monitoring reports,



          20    and -- and so on.



          21                And we need them also so that we can be able



          22    to come up with an assessment as to the background



          23    conditions of -- the hydrogeologic background conditions



          24    against which the performance of the existing ponds, which



          25    continue under the current permit, and the performance of
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           1    the proposed new ponds can be adequately predicted.



           2                Without that information, we will not be able



           3    to make the kind of arguments that we wish to make at the



           4    hearing and in briefing that namely the permit terms are



           5    either sufficiently protective or insufficiently



           6    protective of the environment.



           7                I think I can leave it there.



           8                COMMISSION CHAIRMAN GANS:  Okay.  Thank you



           9    very much.



          10                We will now go into our deliberations, the



          11    panel deliberations.  I'd ask -- or give the panel a



          12    couple of thoughts.



          13                Number one, I think the law is pretty specific



          14    about good cause for our deliberation or our decision.  I



          15    think there may be also -- if we decide not -- are



          16    inclined not to do the subpoena, we could also ask that



          17    certain public documents be made available as soon as



          18    possible or as a -- as a condition of our deliberation.



          19                And I want to bring to the attention of the



          20    panel, on page 7 of 8, of the motion by Sierra Club,



          21    October 6th.  There's a sentence at the very end that



          22    says, "In the alternative, in the event the SEC denies



          23    requested action on Number 1, Sierra Club requests a



          24    one-week delay in the presentation of brief" -- "of



          25    briefing schedules."



                                          98

�









           1                So Mr. Coyner and Mr. Anderson, I'd like to



           2    make sure that you kind of keep these in the back of your



           3    mind, and at least provide the panel with your thoughts on



           4    where we should go with this.



           5                COMMISSIONER COYNER:  This is Commissioner



           6    Coyner.  Did we have a date certain for submittal of



           7    briefs, RoseMarie?



           8                MS. REYNOLDS:  Yes, we did.



           9                COMMISSIONER COYNER:  And that was?



          10                MS. REYNOLDS:  The date for the Appellant's



          11    opening brief was earlier this month, and the Appellant



          12    did file their brief, although they've requested the right



          13    to supplement their brief based on what happens at this



          14    hearing today.



          15                If I -- my memory serves me correctly, I



          16    believe that the State and the Intervenor's brief, in



          17    response to that opening brief, are due today, and then



          18    the reply brief, if the Appellate chooses to file one, I



          19    believe is due either at the end of next week or at the



          20    beginning -- like November 1st or 2nd.



          21                COMMISSIONER COYNER:  Which is the week of the



          22    currently-scheduled appeal hearing, November 4 and 5.



          23                MS. REYNOLDS:  Right.



          24                COMMISSION CHAIRMAN GANS:  Correct.



          25                COMMISSIONER COYNER:  Mr. Chairman, could I
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           1    ask NDEP a question?



           2                COMMISSION CHAIRMAN GANS:  Absolutely.



           3                COMMISSIONER COYNER:  With regards to the



           4    grouping of the documents -- and, Bill, if you're going to



           5    respond, I'm looking at the five-page document list, the



           6    hit list.



           7                MR. FREY:  Yes, sir.  I -- need to reopen it



           8    on my computer.



           9                COMMISSIONER COYNER:  Okay.



          10                MR. FREY:  But just a second.



          11                COMMISSIONER COYNER:  Well, I can you can do



          12    this off the top of your head.



          13                MR. FREY:  Yeah, sure.



          14                COMMISSIONER COYNER:  Can you tell me in group



          15    one, which is the quarterly groundwater monitoring



          16    reports -- I understand they're in two different sections



          17    of NDEP -- but do they exist?



          18                MR. FREY:  I believe so.



          19                COMMISSIONER COYNER:  They exist.



          20                MR. FREY:  Yes.



          21                COMMISSIONER COYNER:  So they were submitted



          22    by the company promptly, and they -- they all exist.  So



          23    they should be available, and I think a part of what I



          24    heard they've already been copied -- some of them.  So --



          25                MR. FREY:  Some of them have been.  I mean,
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           1    they can be put in a room to go through.



           2                COMMISSIONER COYNER:  Right.  So --



           3                MR. TINNEY:  Can I -- can I poke in?  This is



           4    Alan Tinney.



           5                COMMISSIONER COYNER:  Sure.



           6                MR. TINNEY:  I have a question,



           7    Mr. Commissioner.



           8                Bill, is that okay?



           9                MR. FREY:  If it's okay with the Commissioner



          10    it's, fine.



          11                COMMISSION CHAIRMAN GANS:  Absolutely.  Go



          12    right ahead.



          13                MR. TINNEY:  Thank you, Mr. Chair.  This is



          14    Alan Tinney for the record.



          15                To answer those questions, number one, I want



          16    to make sure that everybody understands.  We've given



          17    everything that we have -- that we know that we have.



          18    They've never been -- we've never blocked them from any



          19    document, as both of the attorneys have said -- have said.



          20                Number two is at the hearing there was never



          21    no request of any documentation, because the only thing



          22    that was done at the hearing, Mr. Coyner, that asked



          23    earlier, was -- it was a hearing, and that was the first



          24    time that Sierra Club had ever shown up, and there was no



          25    request of any documents to be brought to the hearing.  So
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           1    the only thing at the hearing was the permit and the fact



           2    sheet at the time.



           3                You know, we cannot provide documents that are



           4    not in our building.  So the only thing we can provide is



           5    what we have.  We have no other way to provide it.  So



           6    they've been in our building.  We provided them everything



           7    that we know that we have.



           8                So, you know, I'm not sure if I've answered



           9    your question, but we can only provide what we have in the



          10    building, and we've provided everything that we have.



          11                COMMISSIONER COYNER:  So they -- Mr. Chairman,



          12    if I might ask Mr. Tinney a question.



          13                Quarterly groundwater monitoring reports, and



          14    they've got a long list here -- multiple years, your



          15    position is they have those?



          16                MR. TINNEY:  Mr. Chairman, thank you,



          17    Mr. Coyner.



          18                Those quarterly monitoring reports, we ran



          19    that as out of the quarterly monitoring reports was part



          20    of the AOC.  They were provided that through an email from



          21    Mister`-- Mrs. Shannon Harbor out of BCA.  We did not --



          22    we did not read that as the discharge monitoring reports



          23    as part of the permit.  They're two different reports, but



          24    they were provided those, anyway.  So, yes.



          25                COMMISSIONER COYNER:  This is yes.
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           1                Interstitial layer monitoring -- again,



           2    Mr. Tinney, you don't have to answer this -- whoever knows



           3    this.



           4                The company provided all of those according to



           5    the conditions of the first permit, the 2005, I believe it



           6    is permit.  To your knowledge, they've submitted their



           7    required interstitial layer monitoring reports?



           8                MR. TINNEY:  Would you like me to answer that



           9    one, again, Mr. Commissioner?  This is Alan.



          10                COMMISSIONER COYNER:  Whoever has the



          11    knowledge.



          12                MR. TINNEY:  Okay.  Ms. Lyna -- Ms. Lyna



          13    Tanner actually said that correctly earlier.  That was a



          14    part of the permit that has no date time of when those are



          15    submitted.  They're getting those submitted as we speak



          16    right now and will provide them as soon as we get them in



          17    the building.



          18                The units that Mr. Galpren was talking about



          19    was a unit on how they deliver them to us, not of when



          20    they're supposed to deliver it to them.



          21                It's the units of -- of -- the dimensional



          22    unit of what they're supposed to deliver them to us in,



          23    not when they're supposed to give them to us.  We have



          24    fixed that in the 2010 permit to make sure that they're



          25    part of the quarterly monitoring report, the DMR's of the



                                         103

�









           1    2010 permit.



           2                MEMBER WOODLAND:  And this is Tom Woodworth



           3    with NV Energy, and that is absolutely correct.  We have



           4    recently learned that this was something that was -- there



           5    was just a confusion in interpretation for exactly the



           6    reasons that were said, and this had been fixed now,



           7    whereas -- contrary to what Mr. Galpren said, there is



           8    very distinct difference between a 2005 and 2010 permit.



           9                The 2005 permit does not include the following



          10    sentence I'm going to read from the 2010 permit, "All



          11    leakage rates to be reported with quarterly report."  That



          12    wasn't in there before and now it is.  And now that



          13    situation has been clarified.  As soon as NDEP brought



          14    this to our attention, our people have been immediately



          15    working to get that information collected.



          16                COMMISSIONER COYNER:  So I guess -- again,



          17    this is Commissioner Coyner for the record -- the reports



          18    that would have been generated from 2005, with regards to



          19    leak monitoring, report monitoring, exist or they don't



          20    exist?  They don't exist?



          21                And I'm a geological engineer, and the mining



          22    industry, I think, reports this stuff all the time.  It's



          23    not like it's some kind of foreign -- foreign thing to us.



          24    We are very capable of leak monitoring and detection with



          25    regards to cyanide heap leach.
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           1                So -- so do or do not the interstitial layer



           2    monitoring reports exist?



           3                MR. TINNEY:  I -- I just make -- I want to



           4    make sure that -- before I said it on the record, but,



           5    yes, the information does exist.  We are right now



           6    compiling it to make sure that we have everything, all the



           7    dates, the entire terms -- entire terms properly



           8    documented, but, yes, the information does --



           9             (Participants talking at the same time)



          10                COMMISSIONER COYNER:  Back to 2005?



          11                MR. TINNEY:  Yes.



          12                COMMISSIONER COYNER:  And -- and, again,



          13    Mr. Chairman, I don't want to belabor the point, but I



          14    think the Appellant has a point, that if -- let's just



          15    that NV Energy was going to come in and propose to



          16    construct an identical cell up on top of the hill as to



          17    what they're building down below, and if the building --



          18    ones down below, for whatever reason, are adjudged at the



          19    hearing as inadequate, that would be relevant to me --



          20                COMMISSION CHAIRMAN GANS:  Point taken.



          21                COMMISSIONER COYNER:  -- and I would want to



          22    know that --



          23                COMMISSION CHAIRMAN GANS:  Yeah.



          24                COMMISSIONER COYNER:  -- if the plastic was



          25    thicker, or thinner, or whatever.
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           1                So with regards to that, it would seem like



           2    that -- those -- that material -- again, it's from a



           3    historic system.  The system may not have been adequate to



           4    current standards.  I don't know.  So how relevant is it



           5    to the new permit?  I'm not sure.



           6                But I can tell you if they're coming in and



           7    saying, "I want to build the same one that I did down



           8    there," and the other one didn't work -- the first one



           9    didn't work, that would be relevant to me.



          10                So it's good that that information is going to



          11    be available.  I would like to think that the Appellant



          12    could be provided that information with adequate time to



          13    do that sort of analysis that I just did in my head, sort



          14    of on the fly.  So I mean, okay.  I'm there.



          15                How about this hydrologic -- okay -- those are



          16    both kind of historic, you do a sort of comparative



          17    analysis, all that sort of thing.  It could be relevant.



          18    But this Number 3 -- wasn't there or isn't there available



          19    a geological engineering report on the proposed site for



          20    these ponds?



          21                Being a geological engineer, I would think



          22    there would be one.



          23                MEMBER WOODLAND:  This is Tom Woodworth at NV



          24    Energy.  There certainly are, and they would --



          25                COMMISSIONER COYNER:  And was it in the
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           1    possession of NDEP or is in the possession of NDEP?



           2                MR. GARCIA:  This is Tony Garcia with NV



           3    Energy.



           4                So as required for any engineering technical



           5    designs like that, we have to do the hydro -- the



           6    geotechnical study.  That study has been done.  I'd have



           7    to confirm it, but I believe when the application was



           8    submitted, it was referenced and the specifications and



           9    design -- again, I'm not sure that the actual report was



          10    submitted, but it was probably referenced.  We'd have to



          11    follow up on that, but we can confirm that it was done.



          12                COMMISSIONER COYNER:  Does NDEP want to



          13    comment?  Do you have a copy that report in your



          14    possession?



          15                COMMISSION CHAIRMAN GANS:  Mr. Frey?



          16                MR. FREY:  I'd have to defer to Alan.  Alan



          17    Tinney.



          18                MR. TINNEY:  Mr. Chairman, Alan Tinney,



          19    Mr. Commissioner Coyner.



          20                We would have to look at that.  But let me



          21    take it back just for a second on what's required to issue



          22    a permit.  The issuance of a permit is required upon an



          23    application.  All this other information is -- all these



          24    other documents, and the documents -- and I also want to



          25    make sure that the interstitial fluid leakage rate of the
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           1    2005 permit -- there was no specific date that that was



           2    required to be turned in.  So there's no compliance



           3    issues.



           4                I'm sure they have the ability to do it.  I'm



           5    sure that they can do it.  I'm sure they will have the



           6    reports into us, and we'll provide them once we have them



           7    in our building.



           8                The second question is the hydrogeological



           9    report.  We'd have to look and see if actually that report



          10    was in the building.



          11                But, you know, please remember that all these



          12    ponds are zero discharge per mo -- ponds.  They're not



          13    going to be going into the -- you know, into any of the --



          14    any of the soil.  So we'll be reviewing the document of



          15    the construction and the -- and the -- and the engineering



          16    design documents of the pond once submitted prior to



          17    construction of the ponds.



          18                COMMISSIONER COYNER:  Well, I guess I thought



          19    I heard NV Energy -- this is Commissioner Coyner again,



          20    for the record -- that NV Energy is out there with the



          21    scrapers building the ponds.



          22                MR. WOODWORTH:  And -- and this is Tom



          23    Woodworth.  I think we misspoke earlier, because there was



          24    on some confusion on our end.  But the site that -- I'll



          25    let Tony Garcia state it, because the information was sent
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           1    to NDEP.  It's just a different department, apparently,



           2    that receives it.  So --



           3                MR. GARCIA:  This -- this is Tony Garcia of NV



           4    Energy.  So the way that we -- the way we have handled and



           5    work with NDEP, it's -- it's multiple departments within



           6    NDEP, where the application to renew the waste water



           7    discharge permit was directly in communication -- in -- in



           8    cooperation with the Bureau of Water Pollution Control



           9    permitting.  That would be Alan Tinney's group.



          10                As far as the design and specifications of the



          11    new ponds, that design specification, and along with



          12    whatever additional supporting documents, went to NDEP



          13    Technical Services.



          14                The third party that we dealt with, in getting



          15    the dam safety part of that approved, was with the NDEP



          16    Bureau of Water Resources, which is another different



          17    department.  So where we kept hearing about we can't find



          18    the document, there's three different divisions or



          19    departments within NDEP that we've been cooperating with,



          20    all of which have regulatory authority to either, number



          21    one, grant the permit, authorize the design and



          22    specifications, and then the final design for the dam



          23    safety part and the authority to discharge water is a



          24    different division.



          25                So there's -- there's documents throughout
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           1    NDEP.  They're not all just in one department.



           2                MR. TINNEY:  So we misspoke when we said we



           3    hadn't submitted the information to NDEP.  What was meant



           4    was that it was submitted to NDEP, but it was sent tot eh



           5    appropriate department within NDEP.



           6                UNIDENTIFIED SPEAKER:  That is correct.



           7                MR. GALPREN:  Mr. Coyner?  This is Dan



           8    Galpren.  I would just like to say, if I can, that I can



           9    quickly for the record in responding to Mr. Tinney and



          10    also to Mr. Woodworth, I -- I cannot let it stand without



          11    objecting to the characterization of the 2005 permit as



          12    not requiring reporting of interstitial layer monitoring



          13    analysis.



          14                The permit clearly says that it will be



          15    reported separately for each month, and daily flow for



          16    each month shall also be reported.  And it also says



          17    leakage rates shall be reported in units, of average



          18    gallons per day, per month, per pond.



          19                So I think that the Applicant was on fair



          20    notice, not as to what particular day of any particular



          21    quarter they need to report this information, but that



          22    information needed to be reported on a monthly basis



          23    rather than simply maintained within the offices of NV



          24    Energy.



          25                COMMISSION CHAIRMAN GANS:  Mister --
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           1                MR. GALPREN:  That's -- that's an important



           2    compliance issue with respect to the 2005 permit.



           3                COMMISSION CHAIRMAN GANS:  We understand your



           4    point, and I think that's been asked and answered.



           5    Whether you accept that answer or not, I don't know, but I



           6    do know I feel it's been answered.  And I don't want to



           7    being back and revisit that any more.



           8                MR. GALPREN:  Okay.



           9                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



          10                COMMISSIONER ANDERSON:  You know, this is a



          11    very complex situation here.  I guess if I understand the



          12    discussion with Commissioner Coyner, there is a lack of



          13    information today regarding interstitial layer monitoring,



          14    and I guess to some degree we need a clear roadmap here of



          15    how the process is to work.



          16                I feel like I'm at a bit of a loss to make



          17    a -- come to a conclusion here until I fully understand



          18    what the process for the permitting and the three



          19    different areas of NDEP or Water Resources, and how it all



          20    fits together.



          21                COMMISSION CHAIRMAN GANS:  Let me just make a



          22    comment as part of the panel.  I understand what



          23    Mr. Anderson is saying, because I had to share some of



          24    that concern or confusion.



          25                Where I stand is I -- I don't have a problem
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           1    with continuing the hearing.  I am -- I'm reluctant to



           2    pursue a subpoena power, given what I've heard today.



           3                So my -- the direction I would probably go



           4    with this or certainly consider, if the other panel



           5    members concur, would be a direction of, okay, let's give



           6    some more time, which would also give, in the alternate, a



           7    little more time with the briefing schedule, and a little



           8    more time with the hearing.



           9                I'm reluctantly saying this, because I hate to



          10    drag these things out.  It -- these things can just go on



          11    and get a life of their own.  If the panel wants to



          12    consider -- and I'm trying to do this so we can get on



          13    with this -- maybe a 30-day extension until early



          14    December.  I want to be careful.  We're all getting into



          15    the holiday season, but I'd like to get this thing done as



          16    soon as possible.



          17                So with that, as a suggestion, Mr. Coyner,



          18    Mr. Anderson, if you've got any alternatives or ideas



          19    other than, I'd certainly like to hear it.



          20                COMMISSIONER COYNER:  This is Commissioner



          21    Coyner.



          22                I came in reluctant to extend the schedule,



          23    because NV Energy has put at business risk, as they move



          24    forward.  We have a February date for -- for the pond



          25    filling that's in front of us, that I view as a sort of a
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           1    watershed date.



           2                But I'm -- I'm still uncertain -- I don't



           3    have -- I don't have, although I've heard from NDEP, that



           4    they've provided everything they have in the building,



           5    and -- but yet I hear relative -- two offices, and three



           6    different agencies, that might have relevancy to this



           7    permit or not.  That's led me to be a little less certain



           8    of moving forward.



           9                I guess I'd like to hear from the three



          10    parties -- this would be briefly -- from Nevada Energy,



          11    and Sierra Club, and from NDEP, their feelings about a



          12    continuance.



          13                COMMISSION CHAIRMAN GANS:  We'll take them in



          14    the same order before, and the Appellant first.



          15                MR. GALPREN:  Thank you, Mr. Chairman and



          16    Members.



          17                Well, a 30-day extension would be adequate



          18    if -- if there's not a tremendous delay in getting the



          19    necessary data and documents.  To expedite, it probably it



          20    would be good if I and my expert could speak directly to



          21    NDEP officials who would be in charge of trying to, you



          22    know, aggregate this information and convey it to us.



          23                As I said in the opening, I think that we need



          24    about -- at minimum of three weeks subsequent to actually



          25    receiving the information to be able to, you know, fully
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           1    digest it and utilize it in our briefing and the hearing.



           2                So 30 days -- if we're talking about 30



           3    working days that could work, so long as -- so long as the



           4    information is received within the first 10 days.  Now, I



           5    don't know how else to answer that question.  We need



           6    sufficient time to be able to read the documents and to be



           7    able to analyze it.



           8                COMMISSION CHAIRMAN GANS:  Okay.  I -- I will



           9    say, to clarify, before we go on to NDEP, I was thinking



          10    of 30 calendar days, not 30 work days.  So I guess I'm not



          11    absolutely tied to that, but that's what I would



          12    recommend.



          13                So let's go on to NDEP.



          14                MR. FREY:  Yeah, thank you, Mr. Chairman,



          15    yeah.  You know, in the course of an hour and a half we



          16    went from three weeks to six weeks.



          17                We're opposed to the continuance because



          18    they'll will be another one and another one.  Because -- I



          19    mean, we're going the supply documents -- and I hear what



          20    you're saying on this, and I hear what the other



          21    Commissioners are saying, too.



          22                But we have a list, and we'll provide those



          23    documents, but is there going to be another list and then



          24    another list, and then what about these documents?  You



          25    see, we've had them -- we've had the Sierra Club over
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           1    three times, and we give them the documents that we have.



           2    And I understand you're in a difficult position that



           3    it's -- we said and then they say.



           4                But we need some finality to this, and we need



           5    to get this on so that if, in fact, we do prevail, that



           6    the construction of these new ponds can go on, because



           7    they are an improvement to the environment.



           8                I take what Commissioner Coyner said.  You



           9    know, he wants to know if they leak or not, but whether



          10    they leak or not, I -- I have to just conclude that brand



          11    new ones are going to be better than two- or



          12    three-year-old ones.  I mean, maybe there's something



          13    wrong with that, but I just think that way.



          14                And so -- if you're -- and I understand your



          15    entertaining this continuance, but I have to just plead



          16    with you to put some kind of control on this, because we



          17    are you at the mercy of all these hearings, no, we didn't



          18    get the documents.



          19                COMMISSION CHAIRMAN GANS:  Understood.



          20                MR. FREY:  Thank you.



          21                MR. WOODWORTH:  And this is Tom Woodworth from



          22    NV Energy.  We -- we would, of course, obviously second



          23    what Mr. Frey said.  We could just point out two things.



          24                I mean, we certainly do understand that



          25    Appellant has the right and it's certainly relevancy to
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           1    look at documents that were part of this application



           2    process.



           3                But we would just make two points that we made



           4    earlier.  It should be limited to what is truly relevant



           5    to this proceeding, and, secondly, I would still argue



           6    that this is coming late in the process.  They had the



           7    opportunity to make these requests as early as



           8    October 2009.



           9                They didn't decide to make this request -- and



          10    I might be off by a week here, and I'm sure Counsel will



          11    correct me, but they came in to NDEP's offices in around



          12    June 2010, and they made requests in June.  Then when the



          13    got the abeyance of their appeal, no more action until



          14    September.



          15                I feel that they could have done this stuff



          16    well -- well earlier, during the public comment phase, and



          17    I feel like NDEP and particularly us are left to suffer



          18    because they're now going to be making these requests now,



          19    this late, and that kind of impacts our finality.



          20                That all said, I don't think we're going win.



          21    I don't know if we're going to persuade you on that point,



          22    but if the documents were relevant, and we had a



          23    limitation to these continuances, NV Energy doesn't



          24    necessarily disagree with the point that they should have



          25    the ability to look at documents that are relevant to the
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           1    application.



           2                COMMISSION CHAIRMAN GANS:  Gentlemen, with



           3    that, I want to make clear that all, you know, as far as



           4    I'm willing to go is 30 calendar days, period.  No more



           5    extensions.  It's the end.  We've got to move forward with



           6    this, if we even go that far.



           7                I would also suggest that maybe the Items 1



           8    and 2 -- I agree with Mr. Coyner.  I think that as soon as



           9    those are available or wherever they are, we -- we can --



          10    we can see some -- some amount of legitimacy to those, but



          11    as far as the rest of the list goes and everything else



          12    going on, there's not going to be any more lists.  We're



          13    not going to continue to delay this, for the very reasons



          14    that NV Energy is saying and NDEP.



          15                So that's where I am.  Mr. Coyner,



          16    Mr. Anderson, anything you can add or want to change is



          17    fine with me.



          18                COMMISSIONER COYNER:  Mr. Chairman, this is



          19    Commissioner Coyner.  I -- I believe -- and I'm just going



          20    to group them into three items, one, two, and three, and



          21    they're the first three items on the list of documents.



          22    I'm really not concerned about the rest.



          23                It would seem to me that there's been evidence



          24    presented that they already copied some of these, maybe



          25    not some of the other ones, because they were in two
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           1    locations, but that should be readily resolved, like next



           2    week, on the quarterly groundwater monitoring reports.



           3                The interstitial layer monitoring, there's



           4    obviously some sort of miscommunication or difficulty.  It



           5    looks like it's being handled, being resolved.  I'd like



           6    to see that in some somebody's hands, if somebody could



           7    provide me with a timeframe, that could tell me that would



           8    be done by the end of next week, I'd appreciate it.



           9                The hydrologic site characterization report, I



          10    believe exists.  I think it told it exists.  Again,



          11    speaking as a geological engineer, that document should be



          12    easily provided, unless there's a reason not to provide



          13    it.



          14                And that one I would even venture into the



          15    subpoena realm, because it could be a very key document



          16    with regards to the site and the suitability of the site.



          17    But, again, if it exists, it's as easy as tomorrow, if the



          18    subpoena is issued, it has to be produced.  So in my mind,



          19    I see most of those three things being resolved within a



          20    week.



          21                Knowing the difficulty of getting everyone



          22    together, and Mr. Walker went quite a -- quite a length to



          23    get those two dates secured, I'm almost willing to go with



          24    the assurances the -- with assurances that those three



          25    documents, nothing else could be provided, with the
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           1    original hearing date.



           2                And I believe that they can be provided by the



           3    end of next week.



           4                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



           5                COMMISSIONER ANDERSON:  I would concur,



           6    Mr. Chairman.  I think that all three of those can be



           7    produced readily, quickly.  And that would certainly give



           8    the Appellant enough time to take a look at them before



           9    the November 4th hearing.  I concur without objection.



          10                COMMISSION CHAIRMAN GANS:  Okay.  Then what I



          11    need is a motion.



          12                COMMISSIONER COYNER:  Well, I would give --



          13    before I make a motion, I would give NDEP one more shot



          14    at:  Is that a realistic expectation?  And if it's not, I



          15    need to hear that, because then I'd entertain the idea of



          16    a continuance.



          17                MS. TANNER:  This is Lyna Tanner for the



          18    Attorney General's Office.  We'd defer to Ms. Cripps' and



          19    her staff as far as whether or not dealing with 1, 2, and



          20    3 can be provided.



          21                And I guess I just want to make sure I



          22    understand, on top of that, that the remaining documents



          23    listed as not received, we're not going to worry about for



          24    the purposes of the appeal.  I'm not saying that they



          25    can't get what's in our possession, but for purposes of
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           1    the appeal, we're not -- those would not be subject to



           2    further continuance.



           3                COMMISSIONER COYNER:  That's my intent,



           4    Mr. Chairman.  I -- I -- we can't have interminable



           5    fishing trips that just go on and on for more and more



           6    fish.



           7                COMMISSION CHAIRMAN GANS:  I agree.



           8                MS. TANNER:  So I would defer to Ms. Cripps



           9    and her staff as to whether or not 1, 2, and 3 can be



          10    provided within the -- a week's timeframe.



          11                COMMISSION CHAIRMAN GANS:  (Unintelligible),



          12    please?



          13                MR. TINNEY:  Thank you.  This is Alan Tinney



          14    for the record.  Thank you, Mr. Chairman.



          15                We're more than happy to give -- we -- we



          16    already gave quarterly monitoring reports, but we will



          17    give them again, and make sure that everybody's cc'd to



          18    see that we've shown those also again.



          19                Interstitial layer monitoring, as soon as we



          20    get them in the door, we'll be more than happy to get



          21    them.  So we'll -- we don't have it this right this



          22    second, but we're more than happy to give them.  The



          23    second we can get them in the door, they can -- we'll make



          24    sure and we'll cc everybody on that.



          25                The proposed mesa pond documentation, the
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           1    hydrogeologic site characterization report, we will go



           2    downstairs and look for that, and if we have it in the



           3    building, we'll get it to you right away.



           4                So that's -- so I want to make sure those are



           5    your three reports, Mr. Chairman and Commissioner



           6    Coyner -- those are the three that we have to give under



           7    your proposed thoughts.



           8                MS. TANNER:  Engineering design reports, as



           9    well?  Is that -- was that also included --



          10                COMMISSIONER COYNER:  I don't know that means,



          11    Mr. Chairman.  I'm not sure that those have been produced



          12    yet by the company.  So I can't really say.



          13                MR. WOODWORTH:  Yeah.  This is -- this is Tom



          14    Woodward for NV Energy.  I've confirmed this with our



          15    people.  We are -- we've been working diligently on this



          16    interstitial monitoring information, since it was brought



          17    to our attention, and we worked out that confusion.



          18                We are -- we seem confident that we will be



          19    able to make -- get that information to NDEP timely, so



          20    that they could make the commitment to have all this



          21    information out by the end of next week.



          22                COMMISSION CHAIRMAN GANS:  All right.



          23                COMMISSIONER COYNER:  And can we touch on the



          24    hydrogeologic site characterization report?  To Nevada



          25    Energy's knowledge, is that in the hands of it some branch
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           1    of NDEP?



           2                MR. WOODWORTH:  We were just talking about



           3    that.  We -- we don't know -- we don't know, but if it



           4    isn't, we will have no problem getting it to the --



           5    getting it to everybody by the same timeframe.



           6                MR. GARCIA:  This is Tony Garcia, NV Energy.



           7    So, again, talking about the different branches within --



           8    within NDEP, I believe the document that you're seeking



           9    may have been submitted to the Technical Services Group,



          10    and it may be in the Las Vegas office as opposed to the



          11    Carson City office.  So I would suggest you check there



          12    also.



          13                MR. WOODWORTH:  But we'll -- we'll definitely



          14    work with NDEP to make sure -- if -- if they -- if they



          15    can't find it, or if they haven't submitted it yet, it



          16    will get there.



          17                COMMISSIONER COYNER:  So, Mr. Chairman, this



          18    is Commissioner Coyner again for the record.  I don't



          19    think a subpoena is necessary for that document seeing as



          20    how the company, at least, believes that it's in the



          21    possession of NDEP.



          22                COMMISSION CHAIRMAN GANS:  Yes, I -- I agree



          23    with you.



          24                COMMISSIONER COYNER:  So given the fact that



          25    that those materials can be provided by the end of next
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           1    week, which it sounds like I've gotten an assurance from



           2    them that those -- that the three can, I'm willing to go



           3    forward with the current appeal hearing.



           4                COMMISSION CHAIRMAN GANS:  Okay.  So let's



           5    make sure we clarify what we just discussed.



           6                First of all, the documents that we've agreed



           7    to, which are the quarterly groundwater monitoring



           8    reports, the interstitial layer monitoring, and the



           9    hydrogeologic site characteristics reports, will be



          10    available and presented by the end of next week.



          11                Now, do we have any holidays to consider



          12    during this next week period?



          13                COMMISSIONER COYNER:  Nevada Day.



          14                COMMISSION CHAIRMAN GANS:  Nevada Day is what?



          15    On Friday?



          16                COMMISSIONER COYNER:  Friday.  Go to the next



          17    Monday.  But then you're bumping up against the Thursday



          18    hearing, and I know -- I'm weakening on my continuance.



          19                MR. TINNEY:  If we -- if we can -- this is



          20    Alan Tinney, Mr. Chairman.  Can I make a simple -- if we



          21    can get all these documents together, we'll -- we'll



          22    provide them by Thursday.



          23                COMMISSION CHAIRMAN GANS:  Okay.  That -- but



          24    that's what we're basing this motion on.  They will be --



          25    they will be available by Thursday.
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           1                MR. GALPREN:  Mr. Chairman, the design



           2    reports?  What was the conclusion there?  Those are



           3    essential for us to be able to evaluate the -- the degree



           4    to which the mesa ponds will be structurally sound and



           5    will not leak.



           6                COMMISSION CHAIRMAN GANS:  Mr. Garcia, what



           7    was the story on that?



           8                MR. WOODWORTH:  This is Tom Woodward, and I'm



           9    looking at my Environmental Services Manager to make sure



          10    I don't say this incorrectly, but we believe all that



          11    information has been provided to the NDEP's Technical



          12    Services Group -- (indistinct voice in the background) --



          13    and the Bureau of Water Resources.



          14                But when we leave this room we will make sure



          15    that that has been the case.  So if there's any confusion



          16    on that, or people can't find it, we will get it to them.



          17                COMMISSION CHAIRMAN GANS:  Mister



          18    (unintelligible), we'll add that --



          19             (Participants talking at the same time)



          20                COMMISSIONER COYNER:  Mr. Chairman, this is



          21    Commissioner Coyner, just for the record.



          22                And am I to understand, when you say,



          23    "engineering designs," that would be like, well, the



          24    pond's going to look like in profile, it's going to have



          25    this kind of slope, it's going to have this kind of base
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           1    underneath of it, it's going to have this thickness of



           2    plastic, that sort of thing?



           3                MR. GALPREN:  Mr. Coyner, yes, that's correct.



           4                COMMISSIONER COYNER:  Well, I'm asking the



           5    company.



           6                MR. GALPREN:  Oh, I'm sorry.



           7                COMMISSIONER COYNER:  I think that was



           8    Mr. Galpren.



           9                UNIDENTIFIED SPEAKER:  That was our



          10    understanding as well, yes.



          11                COMMISSIONER COYNER:  And that's what --



          12    that's what you believe you've already provided and you



          13    just need to locate.



          14                UNIDENTIFIED SPEAKER:  That is correct.



          15                COMMISSION CHAIRMAN GANS:  So now we know what



          16    documents are going to be provided, and we know they're



          17    going to go provided by Thursday.



          18                And now the next question I have is:  Can we



          19    stay with the existing hearing date?  I would prefer to do



          20    that if at all possible.  Mr. Coyner, Mr. Anderson?



          21                COMMISSIONER ANDERSON:  Yes, Mr. Chairman, I



          22    would suggest we stick with the current date of



          23    November 4th and 5th, 2010.



          24                COMMISSION CHAIRMAN GANS:  Mr. Coyner?



          25                COMMISSIONER COYNER:  As long as they're
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           1    provided by Thursday.  I think there needs to be an



           2    allowance for the fact if we don't make that deadline,



           3    that gives essentially, them the weekend, and Monday,



           4    Tuesday, Wednesday to consider the content of those



           5    documents.  It's a fairly short timeframe, a fairly short



           6    fuse, but as we've heard, we've been at this since last



           7    October.



           8                COMMISSION CHAIRMAN GANS:  That's correct.



           9    Okay.  I need to motion.



          10                COMMISSIONER COYNER:  Okay.  I think I'll take



          11    a shot at it.  This is Commissioner Coyner.



          12                I would move that the hearing -- the scheduled



          13    hearing -- the hearing scheduled be maintained for



          14    November 4th and 5th.  Is the correct dates, John Walker?



          15                MR. WALKER:  That is correct.



          16                COMMISSIONER COYNER:  Okay.  November 4th and



          17    5th, with the stipulation that -- and it should come from



          18    NDEP, so there won't be a subpoena involved here -- but



          19    from NDEP three groups of documents.



          20                One, the quarterly groundwater monitoring



          21    reports.  I understand there's two types, but



          22    essentially -- Xerox both of them.  You know, it's just



          23    the time at the Xerox machine.  So three groups of



          24    documents.



          25                The quarterly groundwater monitoring reports,
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           1    the interstitial layer monitoring data, and the



           2    hydrologic, and the third category would be hydro --



           3    hydrogeologic characterization report and engineering



           4    design reports.



           5                And that's my motion.



           6                COMMISSIONER ANDERSON:  I'll second that



           7    motion.



           8                COMMISSION CHAIRMAN GANS:  Okay.  Before we go



           9    on is there any -- any discussion by the panel of the



          10    motion?



          11                COMMISSIONER COYNER:  Did I have in motion by



          12    Thursday?  I'm sorry.  Kathy, can you help me?  That was



          13    my intent.  If not, that those be documents be provided by



          14    Thursday.  And somebody help me with the date.



          15                MS. REBERT:  October 28th.



          16                COMMISSIONER COYNER:  Thursday, October 28th.



          17                MS. REBERT:  Yes.



          18                COMMISSIONER COYNER:  Okay.



          19                COMMISSION CHAIRMAN GANS:  Okay.



          20                MR. GALPREN:  Mr. Chairman, Dan Galpren with



          21    the Sierra Club.  Our -- the briefs -- our reply brief, in



          22    which we would have to cram all this analysis, would be



          23    due on November 1st.  So it would essentially give us



          24    Friday, Saturday, and Sunday to incorporate what is likely



          25    to be -- when you're including the design reports, and the
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           1    hydrogeologic site characterization reports, all the



           2    monitoring data, a very substantial amount of material.



           3                COMMISSION CHAIRMAN GANS:  From my part -- and



           4    I would have to get input from both Mr. Anderson and



           5    Mr. Coyner -- I'd be willing to go to November 2nd.



           6                MR. FREY:  Mr. Chairman, this is Bill Frey.



           7    Given -- oddly enough, the day from my brief was today,



           8    and then the dispute over the documents and the



           9    continuation came up.  And is it possible that I could



          10    have one-day extension to file my -- my brief, until



          11    tomorrow?



          12                COMMISSION CHAIRMAN GANS:  If my fellow



          13    Commissioners have no problem with it, I have no problem



          14    with it.



          15                COMMISSIONER COYNER:  Well, let's discuss that



          16    point, Mr. Chairman.  This is Commissioner Coyner.



          17                Those are fairly onerous timeframes, it seems



          18    like, given what we went through today.  I'm not



          19    certain -- I'll throw this on the table, Mr. Chairman, and



          20    let's see what you have to say in terms of the briefs.



          21                Perhaps -- maybe given the tight timeframes



          22    that we're trying to adhere to here with regards to the



          23    hearing, are briefs still necessary?  And I'm going to put



          24    that on the table and let you shoot bullets at it.



          25                COMMISSION CHAIRMAN GANS:  Let me let
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           1    RoseMarie Reynolds weigh in on this.



           2                COMMISSIONER COYNER:  The reason -- excuse me,



           3    Mr. Chairman.



           4                The reason we require briefs is to focus the



           5    argument.  Essentially, that's what the purpose of the



           6    briefs are, and I'm a great proponent for briefs.



           7    Don't -- don't get me wrong, because that's exactly what



           8    they're designed to do is to, you know, get the extraneous



           9    out and focus exactly what it is that we're appealing



          10    here.



          11                So -- but we have now created a fairly tight



          12    timeframe box, especially with the fact that we've added



          13    some document requirements and so forth.  What -- I just



          14    want that to be considered.



          15                COMMISSION CHAIRMAN GANS:  Okay.



          16                MS. REYNOLDS:  And you should -- this is



          17    RoseMarie Reynolds for the record, and you should remember



          18    that the reply brief that Mr. Galpren was referencing, is



          19    optional.  So if the Commission wants to change their



          20    order on the briefs, they are able -- you can do that, if



          21    that's what the Commission wants to do.



          22                COMMISSION CHAIRMAN GANS:  Any comments,



          23    Mr. Anderson or Mr. Coyner?



          24                COMMISSIONER COYNER:  Again, Mr. Chairman,



          25    this is Alan Coyner for the record.
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           1                You know, I don't want to create a monster.  I



           2    don't want to put people into boxes where they have to



           3    burn 24 hour candles to make things happen, especially



           4    with regards to the briefs.  I'm sympathetic to the



           5    attorneys, believe it or not.



           6                So I guess, again, if -- if it's humanly



           7    possible, that would be a good thing.  I think a lot of



           8    this is going to be end -- end up in the hearing, anyway,



           9    with regards to relevancy.  It will be decided upon there



          10    regardless of the briefs.



          11                So, again, I'm leaving it up to your judgment,



          12    I guess, on -- on that point.



          13                COMMISSION CHAIRMAN GANS:  Let me ask the



          14    three parties, the Appellant, NDEP, and Intervenor, what



          15    opinions they hold on these briefs, and we'll start with



          16    Appellant.



          17                MR. GALPREN:  Well, Mr. Chairman, to receive,



          18    you know, this amount of material just one week prior to



          19    the hearing, even without -- without respect to the



          20    briefs, means that at least from my part and probably my



          21    expert, we will be working twenty -- around the clock.



          22                I would greatly prefer to see at least a week



          23    or two weeks of delay, so that the Commission can have the



          24    benefit of our most considered judgment and the best



          25    decision could be made by the Commission.



                                         130

�









           1                You know, so to receive this amount of



           2    material on Thursday and need to crank out a brief by



           3    Monday would be almost impossible.  And so -- and so,



           4    again, I am urging that we have some reasonable amount of



           5    time after receipt of -- after the deadline for the



           6    receipt of all these materials, to be able to work that



           7    into our presentation, both in the briefs and in the



           8    hearing.



           9                These materials are not intuitive to many



          10    persons, including myself, and though we have a tremendous



          11    expert assisting, we -- we want to be sure that we fully



          12    understand them and their significance, so that we can



          13    fully work that into -- into both our briefs and the



          14    presentation.



          15                We'd like to see the second or third week of



          16    November, at minimum, rather than holding to the current



          17    schedule, both with respect to the hearing and with



          18    respect to the briefing schedule.



          19                COMMISSION CHAIRMAN GANS:  Okay.  We have a



          20    motion on the (unintelligible due to electronic beeping),



          21    as you know, and I take your answer as because of the



          22    shortness of time, you would prefer not to have to do



          23    briefs.  And that's -- that's what I'm going to take the



          24    answer to my question, and I'm going to go on now to NDEP.



          25                MR. FREY:  You know, you -- I -- I appreciate
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           1    what -- what's been said, and, you know, rather than waive



           2    the brief entirely, we could -- I would be happy to just



           3    provide sort of a road -- roadmap of what our rebuttal to



           4    the opening brief that's been filed is, in the interest of



           5    just giving the Commission where we're headed, so -- to



           6    make things smoother on -- on the 4th and 5th.



           7                MS. REYNOLDS:  Just for the record, this is



           8    RoseMarie.



           9                Bill, you're assuming that the Commission has



          10    read that opening brief, and that has not been provided to



          11    them.



          12                MR. FREY:  Oh, I wasn't assuming it, but I was



          13    saying that at some point they may read that.  Again --



          14    okay --



          15                MS. REYNOLDS:  Okay.  Because usually what



          16    happens --



          17                MR. FREY:  Yeah.



          18                MS. REYNOLDS:  -- for clarification for the



          19    other attorneys, as well, is once the complete -- once all



          20    of the briefs have been received, once then a packet will



          21    go out the Commission containing all those briefs.  They



          22    don't receive it, you know, one at a time as they are



          23    filed.  So I just want to make sure everyone understands



          24    that.



          25                MR. FREY:  Yes, thank you.  So, Mr. Chairman,
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           1    what I was thinking was that you would read them all at



           2    one time.  And since one has been filed, at least, I'd



           3    like to have -- I don't know -- something to direct where



           4    we're headed, but if you're not going to read theirs, then



           5    there's no need for me to file one.



           6                COMMISSION CHAIRMAN GANS:  Mr. Woodward?



           7                MR. FREY:  I don't know if that made sense.



           8                COMMISSION CHAIRMAN GANS:  Yes, it does.



           9                Mr. Woodworth?



          10                MEMBER WOODLAND:  Yes, thank you.



          11                Actually, with RoseMarie's clarification,



          12    which was very helpful, I think I've changed my answer.  I



          13    was originally leaning towards the fact that we would like



          14    to have at least have submitted our response brief to the



          15    Appellants, just for some parity, but if -- if what I'm



          16    hearing is correct, and they won't see any of the briefs,



          17    then we're certainly fine not filing any briefs.



          18                MS. REYNOLDS:  Well, and that's something that



          19    is up for question right now, is whether or not you want



          20    them not to see briefs at all.



          21                MEMBER WOODLAND:  From our per -- from NV



          22    Energy's perspective, if they're going to see Appellant's



          23    brief, we would certainly like to -- I mean, we've already



          24    drafted it.  I was actually getting worried about my -- my



          25    27 minutes left to file it.  But, I mean, we would like to
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           1    send our response to that, if they're going to look at



           2    one, but if they're not going to look at one, then I don't



           3    need too send mine.  That's kind of our view.



           4                COMMISSIONER COYNER:  And, mr. Chairman if



           5    I -- Mr. Woodward, are you done?



           6                MEMBER WOODLAND:  I'm sorry.  I am, yes.



           7                COMMISSIONER COYNER:  Mr. Chairman,



           8    Commissioner Coyner again for the record.  I'm a little --



           9    I'm getting a little nervous now, because of the jamming



          10    all this into one tight frame around 10 days or so.  And



          11    again I think what we need to remember, as an appeal



          12    panel, is we essentially create a record that is useful to



          13    the Court, because the next stop after us is court.



          14                And so, you know, if there is a -- if there's



          15    an indication that we tried to make the process overly



          16    impacted, as far as time goes, and the attorneys --



          17    RoseMarie can maybe tell me better -- does that create a



          18    sort of a fait accompli with regards to the quality of our



          19    decision?



          20                MS. REYNOLDS:  I'm not sure I understand.



          21                COMMISSIONER COYNER:  Did I give you -- did I



          22    give you the question correctly?  I'm always a little



          23    nervous about appeal hearings in terms of creating a good



          24    record for the Court.  That's essentially what we want to



          25    do, if it's going to go to trial, beyond us.
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           1                And so, you know, I hate to -- I hate the



           2    hurry things and make things inconsiderate and rushed to



           3    the extent that it renders the quality of the decision



           4    that we make, as an appeal panel, vulnerable or weak.  And



           5    that's kind of where I'm getting with this, is we're



           6    almost trying to put on square peg in a round hole.



           7                Because to me, personally, a continuance is



           8    fine.  I don't have a problem with a continuance, as far



           9    as my schedule goes, but that would have to be the wisdom



          10    of the panel, I guess, and -- after you've heard what



          11    you've heard.  And I'm certainly willing to change my



          12    motion if, in our wisdom, after hearing issues about



          13    briefs and so forth we want to extend the time frame.



          14                COMMISSIONER ANDERSON:  Mr. Chairman, this is



          15    Pete Anderson.  After the three hours today and having two



          16    days in our hearing schedule coming up, I feel fully



          17    informed regarding the situation, and look forward to the



          18    discussions on the 4th and 5th.  So I'm inclined to forge



          19    ahead without briefs at this point.



          20                COMMISSION CHAIRMAN GANS:  Okay.



          21                Mr. Coyner, we have a motion on the table from



          22    you.  Did you want to modify the motion or shall we go



          23    forward with the motion?



          24                COMMISSIONER COYNER:  Well, the motion as set,



          25    makes certain document requirements that have to be
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           1    provided timely.  It could continues with the November 4th



           2    and 5th hearing schedule, and I think the motion would



           3    have to be amended to meet Mr. Anderson's thought to



           4    include a waiver of briefs.



           5                COMMISSION CHAIRMAN GANS:  Okay.



           6                COMMISSIONER COYNER:  And I will so move that.



           7    So if Mr. Anderson will second that amendment to the



           8    motion.



           9                COMMISSIONER ANDERSON:  Pete Anderson for the



          10    record.  Yes, I second that motion.



          11                COMMISSION CHAIRMAN GANS:  Okay.  Any further



          12    discussion to the panel on the motion and second?



          13                Hearing none, all those in favor signify by,



          14    "Aye."



          15                COMMISSIONER COYNER:  Aye.



          16                COMMISSIONER ANDERSON:  Aye.



          17                COMMISSION CHAIRMAN GANS:  And all those



          18    against, signify with, "Nay."



          19                          (No response)



          20                COMMISSION CHAIRMAN GANS:  Okay.  The ayes



          21    have it.  It's unanimous.



          22          (The vote was unanimously in favor of motion)



          23                COMMISSION CHAIRMAN GANS:  RoseMarie, is there



          24    any other business we need to conduct on this hearing?



          25                MS. REYNOLDS:  No.
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           1                COMMISSION CHAIRMAN GANS:  Okay.



           2                COMMISSIONER COYNER:  Mr. Chairman, a final



           3    question for the -- Commissioner Coyner.  Then I assume,



           4    RoseMarie, we will not see the brief that was filed by the



           5    Appellant.



           6                MS. REYNOLDS:  That is correct.



           7                COMMISSIONER COYNER:  Okay.  That's fine.  I



           8    just wanted to make that clear.



           9                COMMISSION CHAIRMAN GANS:  All right.



          10                COMMISSIONER COYNER:  We'll see everybody on



          11    the 4th.



          12                COMMISSION CHAIRMAN GANS:  We'll thank all the



          13    tones for your patience and the respect you've shown



          14    today.  We'll do the same thing and have the same type of



          15    a hearing coming up.



          16                Thank you very much.



          17                UNIDENTIFIED SPEAKER:  Thank you.



          18                MR. MIXON:  I'm sorry.  I'm sorry.  This is



          19    Chris Mixon in Las Vegas.  I understand that this



          20    preliminary hearing was recorded, and I'm just curious if



          21    a transcript will be made of the hearing and available to



          22    the parties?



          23                COMMISSION CHAIRMAN GANS:  Mr. Walker?



          24                MR. WALKER:  This is John Walker.  If you send



          25    us a letter, we can look at that.  However, you may have
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           1    to pay for that transcript.  We don't have that ability to



           2    make people pay for transcripts, but if you send me a



           3    letter or an email, we'll see what we can do.



           4                I can definitely get you an electronic copy as



           5    soon as -- as soon as you contact me.



           6                MR. MIXON:  Okay.  Very good.  Thank you.



           7                COMMISSION CHAIRMAN GANS:  Thank you all.



           8    Good-bye.



           9                MS. TANNER:  Thank you.



          10                COMMISSION CHAIRMAN GANS:  Thank you.



          11                AUTOMATED RECORDING:  We're sorry.  Your



          12    conference is ending now.  Please hang up.



          13                TELECONFERENCE MONITOR:  Thank you.  Thank you



          14    for calling the AT&T Teleconference Replay System.



          15                (Recorded proceedings concluded)
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