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 1          TELECONFERENCE ON THURSDAY, OCTOBER 24, 2010
 2                              -o0o-
 3
 4                TELECONFERENCE MONITOR:  Conference for Cathy
 5    Rebert, Conference I.D. ZKR1064.
 6                Please excuse the interruption.  Recorder has
 7    been added.
 8                COMMISSIONER COYNER:  Hello, it's Alan.
 9                MR. WOODWORTH:  Hello, Alan.  Tom Woodworth on
10    the line for NV Energy.  I'm not sure who you are, but --
11                COMMISSIONER COYNER:  Oh, that's all right.
12    It's just Alan Coyner.  I'm one of the panel.  Thank you,
13    Todd (sic).
14                MS. CRIPPS:  Hi, this is NDEP.  This is
15    Colleen, and Alan Tinney, Shannon Harbor, Mike Elges, and
16    Gerald Gardner.
17                  (Proceedings paused briefly)
18                MS. REBERT:  Hi, is someone on the line?
19                COMMISSIONER COYNER:  This is Alan Coyner.
20                MS. REBERT:  Hello, Alan Coyner.  John, and I,
21    and Pete are here.
22                MR. WALKER:  How are you doing, Alan?
23                COMMISSIONER COYNER:  Fine.  We need our
24    Chairman.
25                MR. WALKER:  Well, apparently they're not on
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 1    the line yet.
 2                COMMISSIONER COYNER:  Okay.
 3                MR. WALKER:  How's -- how's it going in Reno,
 4    Alan?
 5                COMMISSIONER COYNER:  You've got NDEP on the
 6    line, and you've got Todd (sic) Woodworth on the line as
 7    well.
 8                MR. WALKER:  Oh, excellent.  Thank you.
 9                MS. REBERT:  Who's on the line?
10                MR. WALKER:  NDEP and NV Energy.
11                  (Proceedings paused briefly)
12                MS. REYNOLDS:  Hi, it's RoseMarie Reynolds
13    with the A.G.'s Office, and I have Jim Gans with me.
14                MR. WALKER:  Hi, RoseMarie.  This is John
15    Walker.
16                MS. REYNOLDS:  I'm going to put you on
17    speaker.
18                Can you hear us?
19                MR. WALKER:  Yes, RoseMarie.  This is John
20    Walker.  I'm here with Pete Anderson and Kathy Rebert.
21                MS. REYNOLDS:  Okay.  Has anybody else joined
22    the call yet?
23                MR. WALKER:  My understanding that -- Mr. Tom
24    Woodworth, are you on the line?
25                MR. WOODWORTH:  I am, yes.
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 1                MR. WALKER:  And Alan Coyner?
 2                COMMISSIONER COYNER:  I'm here.
 3                MR. WALKER:  And NDEP, are you on the line?
 4                      (No audible response)
 5                UNIDENTIFIED SPEAKER:  NDEP is but Bill is
 6    not.
 7                MR. WALKER:  So, RoseMarie, it looks like
 8    we're waiting for Mr. Frey.
 9                MS. REYNOLDS:  Okay.  Mr. Galpern's on the
10    phone?
11                MR. WALKER:  I'm sorry.  I don't know.
12    Apparently not.
13                Did someone just join the call?
14                MR. LIPS:  Yeah, this is Elliott Lips.
15                MR. WALKER:  We're still waiting, Mr. Lips,
16    for Mr. Frey and Mr. Galpren.  Everyone else is on the
17    call.
18                MR. LIPS:  Okay.
19                  (Proceedings paused briefly)
20                MR. WALKER:  Did someone just join?
21                MR. MIXON:  Yes.  Hi, this is Chris Mixon from
22    Las Vegas on behalf of the Sierra Club.
23                MR. WALKER:  Thank you.  Everyone is on the
24    call with the exception of Mr. Galpren and the State's
25    attorney, Mr. Frey.


Capitol Reporters              (775) 882-5322







Page 7


 1                MR. MIXON:  Okay.
 2                  (Proceedings paused briefly)
 3                MR. WALKER:  Did someone just join the call?
 4                MR. FREY:  Yes, it's Bill Frey.
 5                MR. WALKER:  Hi, Bill.  Everyone is on the
 6    line except Mr. Galpren.
 7                MR. FREY:  Oh, okay.
 8                  (Proceedings paused briefly)
 9                MR. WALKER:  Did -- is that Mr. Galpren that
10    joined the call?
11                MR. GALPREN:  It is.  Hello.
12                MR. WALKER:  Oh, excellent.  Mr. Galpren,
13    everyone is on the line.  We're ready to go here.  I'm
14    going to turn it back over to RoseMarie Reynolds.
15                MS. REYNOLDS:  Hi, I'll introduce myself.  I'm
16    RoseMarie Reynolds.  I'm with the Attorney General's
17    Office, and I am of Counsel to the State Environmental
18    Commission.
19                I'm going to go ahead and turn this hearing
20    over to our Panel Chair, who is also the Chairman of the
21    SEC and that's (recording obliterated by beeping) Gans.
22                MS. TANNER:  Hi, this is Lyna Tanner with the
23    Nevada Attorney General's Office.
24                MR. WALKER:  Lyna, everyone is on the line,
25    and we're about to begin.
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 1                MS. TANNER:  Thank you.
 2                COMMISSION CHAIRMAN GANS:  John, I'll proceed.
 3    Thank you.
 4                First of all I want to welcome everybody.  My
 5    name is Jim Gans, and I'm Chairman of the State
 6    Environmental Commission.  And joining me today on this
 7    panel are two other Members of the Commission, Mr. Alan
 8    Coyner and Mr. Pete Anderson.
 9                Before we start I want to advise everybody
10    that we are recording today's proceedings from the Carson
11    City location.  John, I assume that you are taking care of
12    that; is that correct?
13                MR. WALKER:  That's correct.
14                COMMISSION CHAIRMAN GANS:  Okay.  So what I
15    want to begin with is asking each of the parties to
16    introduce themselves.  I want to start with the Appellant,
17    and we'll follow with the State and the intervenor.  And
18    please, as the -- as each of these three parties introduce
19    themselves from these various locations, please let us
20    know who else is with you in your office or on the phone.
21                So with that we'll start with the Appellant.
22                MR. GALPREN:  Mr. Chairman, Dan Galpren.  I'm
23    an attorney with the Western Environmental Law Center, and
24    in this I'm representing the Sierra Club.
25                Now, I came after, perhaps, other people had


Capitol Reporters              (775) 882-5322







Page 9


 1    signed up, but I believe that Mr. Elliott Lips is on the
 2    line from Utah.  Is that correct?
 3                MR. LIPS:  Yes, it is.
 4                MR. GALPREN:  And he is our expert
 5    hydrogeologist in this matter.  And his memorandums form a
 6    couple of the exhibits in this case.
 7                And then I believe that we also may be joined
 8    from Las Vegas by Chris Mixon.  Chris, are you there?
 9                MR. MIXON:  Yes, I am.
10                MR. GALPREN:  Okay.  And Chris is our local
11    Nevada Counsel, and he is assisting us on this matter.
12                I'm not sure if Megan Anderson is on.
13                     (No audible response)
14                MR. GALPREN:  Okay.  So I believe that those
15    are the only other people that are on.  With me in my
16    office is nobody else.
17                COMMISSION CHAIRMAN GANS:  And with Mr. Mixon,
18    Mr. Matson (phonetic), is anybody in those offices?
19                MR. MIXON:  Hi, this is Chris Mixon from the
20    Wolf, Rifkin, Shapiro, Shulman and Rabkin law firm in Las
21    Vegas for the Sierra Club, and I am by myself in my
22    office.
23                MR. LIPS:  This is Elliott Lips with Great
24    Basin Earth Science in Salt Lake City, Utah, and nobody is
25    in my office with me.
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 1                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Galpren,
 2    that should cover the Appellant.  Let's go on to the
 3    State.
 4                MR. FREY:  Good afternoon.  This is Bill Frey,
 5    and I'm in my office by myself.  And also on the phone is
 6    Lyna Tanner from the A.G.'s Office.
 7                And there are several people attending from
 8    the NDEP offices, and I'll let -- it might be easiest if
 9    Acting Administrator Cripps introduces everyone from that
10    office.
11                MS. CRIPPS:  Thanks, Bill.  This is Colleen
12    Cripps.  I'm the Acting Administrator for NDEP, and with
13    me in my office is Mike Elges, Chief of the Bureau of Air
14    Pollution Control, Alan Tinney from Water Pollution
15    Control, Shannon Harbor and Gerald Gardner from Water
16    Pollution Control.
17                COMMISSION CHAIRMAN GANS:  Okay.  Does that
18    cover the State?  John, I'm assuming that you're -- you're
19    in an office by yourself or is Kathy with you?
20                MR. WALKER:  Kathy and I are here along with
21    Commissioner Anderson.
22                COMMISSION CHAIRMAN GANS:  Okay.  And then
23    we'll go on to the Intervenor, Nevada Energy.
24                MR. WOODWORTH:  Hi.  Yes, this is Tom
25    Woodworth, in-house Counsel with NV Energy, the
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 1    Intervenor.  In my office is our Manager of Environmental
 2    Services, Tony Garcia.
 3                COMMISSION CHAIRMAN GANS:  And, Mr. Coyner,
 4    you're up there too, correct?
 5                COMMISSIONER COYNER:  I am, and I'm in my
 6    office by myself.
 7                COMMISSION CHAIRMAN GANS:  Okay.  Are there
 8    any questions by any of the parties now of who's on the
 9    phone and who will be listening and talking today?
10                MR. FREY:  Mr. Chairman, this is Bill Frey.
11    Could I request that everyone introduce themselves before
12    we -- as we go along, as we talk?  I'm unfamiliar with
13    some of the voices.
14                COMMISSION CHAIRMAN GANS:  Sounds like a good
15    idea.  We are recording also.
16                MR. FREY:  Oh, great.
17                COMMISSION CHAIRMAN GANS:  Okay.  Let me --
18    let me proceed.
19                Today I'll be acting as the Appeals Panel
20    Chair for this Preliminary Hearing, and it's regarding the
21    Appeal of the Water Pollution Control Permit Number
22    NEV91022.  The Notice for this Preliminary Hearing was
23    issued by the State Environmental Commission on
24    October 8th, 2010.
25                As way of background to this hearing, the
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 1    Water Pollution Discharge Permit in question was issued on
 2    June 24th, 2010 by the Nevada Division of Environmental
 3    Protection to NV Energy for the Reid Gardner Power Station
 4    in southern Nevada.
 5                The permit authorizes discharge of process and
 6    non-processed water to evaporation ponds located at the
 7    Reid Gardner Station.  The permit was subject --
 8    subsequently appealed by the Sierra Club through its
 9    Counsel, the Western Environmental Law Center.  The
10    hearing currently scheduled for November -- the hearing is
11    currently scheduled for November 4th and 5th in Reno,
12    Nevada.
13                On October 7th the Sierra Club filed a motion
14    with the Commission which will be addressed today in
15    today's Preliminary Hearing.
16                The Sierra Club's motion seeks the
17    following -- there are three items.
18                One, issuance of subpoenas to compel
19    production of documents;
20                Two, vacatur and continuance of the November
21    hearing;
22                And, Three, a preliminary injunction to
23    suspend the effectiveness of the permit and halt
24    construction of the new waste water ponds.
25                Accordingly, in order to focus today's
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 1    proceedings, we will confine -- and I want to
 2    re-emphasize -- we will confine oral arguments to the
 3    following specific issues:
 4                Number one, whether to issue the requested
 5    subpoenas pursuant to the Nevada Administrative Code
 6    445B.9 -- .892.  Excuse me.
 7                Number two, whether the November hearing -- if
 8    you'll recall -- should be continued pursuant to Nevada
 9    Administrative Code 445B.894, paren 1, end of paren.
10                And, three, whether to issue a preliminary
11    injunction as requested.
12                The Commission's October 8th Notice also
13    offered the opportunity to State and Intervenor to file
14    written opposition to the Sierra Club's motions.  Both the
15    Nevada Division of Environmental Protection and NV Energy
16    have filed such opposition with the Commission.  In
17    addition, a final response to these oppositions was also
18    filed with the Commission by the Sierra Club at the close
19    of business on October 19th.
20                Which -- John, I want to make sure that -- I
21    know you called me.  I'm assuming you called the other two
22    panel members, and we all have that final answer from the
23    Appellant.
24                MR. WALKER:  That is my understanding.
25                COMMISSION CHAIRMAN GANS:  Okay.  And, Pete,
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 1    do you have yours?
 2                COMMISSIONER ANDERSON:  Yes, I do,
 3    Mr. Chairman.
 4                COMMISSION CHAIRMAN GANS:  And, Alan, do you
 5    have yours?
 6                COMMISSIONER COYNER:  I do, sir.
 7                COMMISSION CHAIRMAN GANS:  Thank you very
 8    much.
 9                With this background, and noting that each
10    panel member has reviewed the motion from the Appellant
11    and opposing arguments from the State and Intervenor, we
12    would like to proceed by hearing any oral arguments as
13    warranted from the Appellant, followed by the Counsel from
14    NDEP and ending with the Counsel of Nevada Energy.
15                We would also request that any oral arguments
16    presented be strictly confined to these three points of
17    contention raised in the Appellant's motion.  And I
18    will -- I will set pretty firm on that as we go through
19    the arguments.  I don't want us getting off track, off
20    course.  I'm going to try to keep this focused.
21                After the panel decides to the -- what we
22    would like to do first is hear the arguments from the
23    parties on the preliminary injunction issues.  So we want
24    to take Number 3 first.
25                After hearing from the respective parties, we
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 1    will then move to deliberations -- "we," meaning the
 2    panel -- on that issue only.
 3                If possible, I would like to come to decisions
 4    on each of these three items today.  I certainly don't see
 5    us continuing this for another 30 days while we
 6    deliberate.  We'd like to do it today.
 7                After the panel decides the preliminary
 8    injunction issue, we will hear arguments regarding the
 9    remaining two issues concerning subpoena and request for
10    continuance.  After hearing from the respective parties on
11    those issues, we'll then move to deliberations, and by the
12    panel on those two issues.
13                Have I left anything out?  Does anybody have
14    any questions of how I would like to proceed today?
15                Okay.  If not, we will start with Mr. Galpren,
16    and we'll start on the issue of the injunction.
17                Mr. Galpren, are you can proceed.
18                MR. GALPREN:  Okay.  Thank you, Mr. Chairman.
19                As we indicated in our motion and response,
20    we -- actually, there are two parts to this part of the
21    motion.
22                The first is that we sought suspension of the
23    effectiveness of the permit, and, secondly, we have sought
24    an injunction against construction activities that appear
25    to be underway on the mesa to construct the new waste
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 1    water ponds.  Those aim to deprive NV Energy of the
 2    ability to essentially nullify the -- much of the
 3    importance of this hearing and your decision today.
 4                The concern and the threat to public health
 5    that we see is that if these ponds are constructed, and
 6    filled, and begin to be utilized during the pendency of
 7    this appeal, and they are designed and constructed
 8    similarly to the existing waste water ponds, which are
 9    leaking to groundwater, and threatening groundwater,
10    and -- the Muddy River downstream, then you will -- then
11    we will essentially repeat the same problem.
12                We grant that, all things equal, it's better
13    to have the pond -- to have these waste water ponds on the
14    mesa than in the flood plain of the Muddy River, but the
15    question is not whether their placement in that location
16    is better than the existing -- than the existing location
17    of the exists ponds.  The question is whether the permit
18    attaches sufficient conditions and whether the
19    Department's evaluation of the application sufficiently
20    ensures that the environment will be protected.
21                Once that waste water is there, there's no
22    going back.  If it -- as has occurred on the -- on the --
23    in the ponds in the flood plain.  If that waste water
24    leaches through the liners and into the environment, its
25    appearance in groundwater and then eventually in lower
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 1    reaches of the Muddy River, is inexorable.  It's not
 2    immediate, but it's inexorable.  And so while it's better
 3    to be placed up there, it would be even more -- it would
 4    be -- it is required under the law that the ponds be
 5    constructed in such a way that they are truly zero
 6    discharge.
 7                And so the time to act is now, even though the
 8    threat to groundwater as drinking water supply --
 9    potential drinking water supply or the Muddy River, may
10    not materialize for months, perhaps, after the waste water
11    is actually put in place.  So there is need for immediate
12    action, as is required under the relevant statute, to
13    avoid a substantial threat to public health, and that is
14    why we are turning to you seeking the injunction against
15    the construction, at least until you have decided if this
16    case as a whole.
17                COMMISSION CHAIRMAN GANS:  Okay.
18                MR. GALPREN:  I think I can rest there.
19                COMMISSION CHAIRMAN GANS:  The things that I
20    would like you to address is my concern on whether or not
21    the Commission has the authority to do what you're asking
22    it to do.
23                MR. GALPREN:  I -- yes, the Commission has the
24    authority under the law, if it finds that there is a
25    threat that requires -- to public health or safety that
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 1    requires immediate action.  And not that the action is
 2    required to stop an immediate threat to public health, but
 3    immediate action is required to stop a threat that will
 4    materialize to public health.  And so, yes, I think that
 5    you have -- you have the authority.
 6                Now, you are required, I think, to give proper
 7    notice and procedure to NV Energy to be able to -- for
 8    them to be able to demonstrate that they -- that there is
 9    no threat.  Basic procedural safeguards need to be played
10    out.
11                But unless you exercise this authority, then
12    what may well happen is that, assuming you take any
13    considerable time to decide this case, that will be a fait
14    accompli.  They will perhaps rush to construct, and to
15    fill, and then it will be very difficult -- much more
16    difficult to resolve a problem in place than to demand a
17    temporary suspension of their activities.
18                I should also say that, in the alternative, as
19    we indicated in our response to the opposition to the
20    motion, if you decide against the injunction, we at least
21    request that the Commission not entertain any arguments
22    from NV Energy that their expenditure of money so far in
23    the construction of these permits is any reason to
24    continue with the project, in other words, any reason for
25    you to grant -- to approve the permit.
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 1                They've been on notice since we filed our
 2    Notice of Appeal in late July that we are challenging this
 3    permit, in part because of the threat posed by expanded
 4    waste water ponds that that maybe inadequately designed,
 5    and so that would be our alternative formulation of our
 6    request.
 7                COMMISSION CHAIRMAN GANS:  Mr. Coyner,
 8    Mr. Anderson, do you have any questions or comments for
 9    Mr. Galpren?
10                COMMISSIONER COYNER:  Not at this time.  This
11    is Alan.
12                COMMISSIONER ANDERSON:  This is Pete Anderson,
13    not at this time.
14                COMMISSION CHAIRMAN GANS:  Okay.  I want to
15    make sure now, Mr. Galpren, that Mr. Mixon is -- really,
16    you're taking care of this.  You are going to be the lead
17    Counsel, and we're going to hear from you today from the
18    Appellant.  Is that correct?
19                MR. GALPREN:  That's correct.
20                COMMISSION CHAIRMAN GANS:  Okay.  I just want
21    to make sure we're done.  So are you -- are you -- have
22    you completed your arguments on Item Number 3, taking it
23    first?
24                MR. GALPREN:  I have.  Thank you.
25                COMMISSION CHAIRMAN GANS:  Then we will go on
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 1    from there to the State, and I think that's Mr. Frey, if I
 2    remember correctly.
 3                MR. FREY:  Yes.  Thank you, Mr. Chairman.
 4                What I heard from Mr. Galpren's argument was
 5    probably the best argument as to why the hearing should
 6    not be delayed and should move forward on November 4th and
 7    5th.
 8                There's a -- a legal presumption that the
 9    permit is valid, and I've got to disagree with Mr. Galpren
10    that it's not NV Energy's burden to show that these ponds
11    are not a threat.  They have a valid permit, and to get an
12    injunction, it's actually the Sierra Club's burden to show
13    that there's an immediate threat, not a long-term or
14    hypothetical threat in the future, but an immediate threat
15    that they'll be harmed.  And I think if we move forward,
16    we'll be -- there'll be time to address that, the -- the
17    permit as it's written -- as it's scheduled now.
18                Additionally, you know, there's a -- there's a
19    risk that NV Energy undertakes, and -- and that's up to
20    them.  That's a business decision as to the speed with
21    which they move forward, but they have a valid permit, and
22    they're entitled to take that risk.
23                The permit -- the new permits are an
24    improvement to the existing permit and that's why DEP is
25    opposed to either staying the permit or any injunctive
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 1    relief.  The permit requires that double-lined ponds be
 2    used, and it requires that they be relocated from the
 3    flood plain of the Muddy River up onto the mesa.
 4                I think Mr. Galpren made an -- an admission
 5    against interest or -- or joins us, in that what he said
 6    at the beginning of his argument, that there's no doubt
 7    that this is an improved location.  And one of the -- the
 8    reasons that NV Energy and the State wants them to move
 9    forward is they want to give -- relocate the ponds as soon
10    as possible in advance of any sort of high water come next
11    spring.
12                And I think that -- that, to the extent
13    there's a concern, having a hearing, and I know I'm mixing
14    these two, but moving forward, having the hearing in two
15    weeks should be certainly sufficient time to resolve these
16    issues, without the need to -- to stay the permit or to
17    stop the construction.
18                Thank you.
19                COMMISSION CHAIRMAN GANS:  Mr. Coyner,
20    Mr. Anderson, any questions or comments of Mr. Frey?
21                COMMISSIONER COYNER:  This is Alan.  I have a
22    question for Bill.  Does the permit allow for both
23    construction and filling?  In other words, the waste water
24    actually being put in the pond?  Is it a complete permit
25    to that point or is it just construction only or not?
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 1                MR. FREY:  No, it's both it's construction and
 2    use.
 3                COMMISSIONER COYNER:  Okay.
 4                MR. FREY:  And it's a -- just so you know,
 5    it's a five-year permit.
 6                MR. WOODWORTH:  If I -- if I may just on a
 7    factual point -- this is Tom Woodworth with NV Energy, and
 8    I'm being told by our permit person, here, Tony, that
 9    technically, you know, we obviously can't build the ponds
10    until we get the final designs approved by the regulator.
11                MR. GARCIA:  Which has been done.
12                MR. WOODWORTH:  Which has been done.  Okay.
13                MR. GARCIA:  That point also is the once the
14    con --
15                COMMISSION CHAIRMAN GANS:  Please identify
16    yourselves when you speak.
17                MR. WOODWORTH:  I'm sorry.  This is Tony --
18    Tom Woodworth with NDEP -- with -- Tom Woodworth with NV
19    Energy.
20                MR. GARCIA:  Tony Garcia with NV Energy.
21                So the way the permit is, is it authorizes us
22    to construct the ponds, as well as discharge into the
23    ponds, but under the final design and as-builts, we have
24    to get approval from -- I believe it's the Division of
25    Water Resources, confirming that the pond was constructed
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 1    properly, and then they give us the authority to discharge
 2    it into the pond.
 3                MR. FREY:  Yeah, you know -- this is Bill
 4    Frey, and I should have made that -- that point, and maybe
 5    this goes to Commissioner Coyner's question, is that it is
 6    a two-part per -- it's -- to the extent that -- or I
 7    should not say two-part, but it's a phased approach where
 8    NV Energy has to come back with design plans for approval.
 9                COMMISSION CHAIRMAN GANS:  So in your opinion,
10    Mr. Frey -- this is Jim Gans -- is NV Energy taking a
11    risk?  You mentioned this -- this risk that they're
12    entitled to take the risk, but there is a risk involved is
13    what you're saying.  This is not a clear goal signal at
14    this point?
15                MR. FREY:  Right.  This is a risk, because on
16    the hearing on the 4th and 5th, you know, the Commission
17    is free to modify the permit.  So -- so that's the risk
18    I'm talking about.
19                COMMISSION CHAIRMAN GANS:  Okay.  Any other
20    comments from the panel?
21                COMMISSIONER ANDERSON:  Pete Anderson.
22    Nothing here, Mr. Chairman.
23                COMMISSION CHAIRMAN GANS:  I think now we can
24    let Nevada Energy proceed.  Tom Woodward, please.
25                MR. WOODWORTH:  Thank you.  This is Tom
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 1    Woodworth.  I'm representing NV Energy.
 2                I -- there are a lot of -- first of all I
 3    would probably second the great majority of what Counsel
 4    Frey said for NDEP.  We certainly agree with those points.
 5                I am -- I am very tempted to respond to many
 6    of the allegations that were made by Sierra Club's
 7    Counsel, but I'm -- I'm going to take the -- the
 8    instructions of Commissioner Gans seriously.  I'm going to
 9    kind of let some of those things go.  So I'll just kind of
10    stick to what I think is the procedural issue that's been
11    asked of us here.
12                And I guess it just comes down to saying that
13    when the original motion was made, there was not really --
14    they requested the preliminary injunction did not really
15    cite to any regulatory authority for it, much less why the
16    Commission would have such authority and what would the
17    standard be for granting it.
18                I had to take my best guess, and I -- I
19    obviously do not want to debate whether the Commission has
20    authority to issue a preliminary injunction, though I'll
21    say that that's an open question.
22                But if that authority were to exist, I think
23    it would come through NRS 233B.140, and it's clear -- and
24    it's clear -- as outlined in our response, and it's --
25    it's very clear from a strict reading -- from a simple
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 1    reading of the statute that what -- such a request would
 2    have to have been made at the time they made their appeal
 3    request.  That obviously did not happen, and I pointed
 4    that out in our response.
 5                So since then we've gotten a reply from the
 6    Sierra Club saying that really what they meant was just a
 7    temporary suspension.  And I would argue that when you
 8    look at the temporary suspension provisions I -- it's hard
 9    for me to understand how continued operation of our waste
10    water -- of -- continued operation pursuant to our
11    approved permit would, right now, have a proven public
12    health or safety risk that requires emergency action.
13                NDEP has, in fact, already concluded it does
14    not.  So I guess from a procedural standpoint what
15    Mr. Galpren is asking for you to overlook your agency's
16    expert advice on that position and ask you to overrule
17    them.
18                I think that's inappropriate, and I think it's
19    fairly clear that they are attempting to utilize the
20    temporary suspension provisions for an emergency event to
21    kind of circumvent the fatal flaw they have in requesting
22    a preliminary injunction.
23                I believe it's somewhat of a procedurally
24    confused request.  Even if you look past that, that there
25    is no, I think, relief they're entitled to under the
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 1    regulation, then you look to the merits of whether a
 2    preliminary injunction is appropriate.  I think they
 3    clearly fail the well established case law in
 4    identifying -- in suggesting there is some sort of
 5    irreparable harm.
 6                We know there is contaminated groundwater
 7    on-site.  We have been working with NDEP for several years
 8    in the active characterization of those impacts that are
 9    associated with historic operations at the facility.  And
10    there is just simply not any irreparable harm or emergency
11    risk at this point.
12                So I guess I can leave it at that.  And I want
13    to respond to the risk we have in proceeding.  I think --
14    I guess I do agree with Bill when he says -- we obviously
15    understand that if the Commission were to overrule our
16    approved permit, we will have to cease actions pursuant to
17    our approved permit, and we'll have to appeal that or
18    whatever next steps we would take.
19                But I think we are fully within our right, and
20    it should be expected that once we have an approved
21    permit, that we are going to continue with our projects.
22    We have timelines.  We have contractors, and to wait until
23    Mr. Galpren is finished with all of his appeals, we
24    believe, is just unreasonable.
25                And that -- that concludes my rambling
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 1    comments.  Thank you.
 2                COMMISSION CHAIRMAN GANS:  Thank you.
 3                Mr. Anderson or Mr. Coyner, do you have
 4    questions of Tom?
 5                COMMISSIONER COYNER:  I do.  This is Coyner.
 6                Mr. Woodworth, where is the project currently?
 7    Could you describe it for us?  Is it the -- are the
 8    scrapers out there running today?  Is there -- you know,
 9    where are you in the contracting process with
10    construction, just sort of a quick summary on that?
11                MR. GALPREN:  Understood.  Let me
12    defer that -- let me point that question to our
13    Environmental Manager, who's in the room and has a better
14    understand than I do on that.
15                MR. GARCIA:  This is Tony Garcia, NV Energy.
16                So upon the issuance of the permit, on the
17    25th of July -- I believe that's the date -- we then were
18    authorized to begin construction of the newly -- the new
19    ponds up on the mesa.  We have, to date, already completed
20    the construction of the tortoise fencing around those
21    ponds.  We have already began the excavation as well as
22    borrow material for that area.  We are -- for lack of
23    better word, we are well into the construction of those
24    evaporation ponds.
25                As it stands right now our first pond should
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 1    be completely constructed and in operation by February of
 2    2011, and the second one, as approved, is supposed to be
 3    constructed and ready for operations -- I believe it's
 4    May -- I'm sorry -- April of 2011.
 5                So given that we have the construction
 6    requirements, as well as the submittal of the as-builts to
 7    the state agency from final approval and approval to
 8    discharge, if I had to take a guess, we're probably 35 to
 9    40 percent in to the construction.
10                COMMISSIONER COYNER:  Thank you.  This is
11    Alan.
12                And did I understand correctly, then, Tony,
13    that there wouldn't be fluid placed in the ponds, at least
14    on your timeline, until February of 2011?
15                MR. GARCIA:  That's the plan today, yes.
16                COMMISSIONER COYNER:  All right.  Thank you
17    very much.
18                COMMISSION CHAIRMAN GANS:  Mr. Anderson?
19                COMMISSIONER ANDERSON:  One quick question for
20    Mr. Garcia.  As you're constructing, there is an
21    inspection process, I assume, that's in place and going
22    on?
23                MR. GARCIA:  As required, under the approval
24    of the preliminary design specifications from the State,
25    Engineer -- I should say technical service with the state,
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 1    the`-- I'm not specifically sure of any inspections, but
 2    whatever requirements were outlined in the approval
 3    process are being followed.
 4                COMMISSION CHAIRMAN GANS:  Thank you very
 5    much.
 6                I have a question also, but I'm not going to
 7    address it to Mr. Woodward.  I'm going to address it to
 8    the Commission Counsel RoseMarie Reynolds.  I'd like the
 9    have her weigh in and give me some advice or give the
10    panel some advice on what her take is on the authority
11    that we have on behalf of the Commission.
12                MS. REYNOLDS:  Thank you.  This is RoseMarie
13    Reynolds for the record.
14                I have am not heard any arguments or any cite
15    to any authority for the Commission to issue a preliminary
16    injunction.  I have to state that I disagree with Nevada
17    Energy when it cites to 233B.140 of the Nevada Revised
18    Statute as a possible grounds for issuing a preliminary
19    injunction.  Just so the panel knows and is familiar with
20    that particular statute, that is addressed to the
21    procedure that is to be followed once this Commission
22    makes its decision in this case and the matter would be
23    appealed to District Court.
24                At the time that that appeal is filed with
25    District Court, a motion for a stay would also be need to
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 1    be filed.  So it's addressing a District Court procedure,
 2    not a procedure before this commission.
 3                The Commission has very specific enumerated
 4    duties, and those duties and its authority is found in
 5    Nevada Revised Chapter 445A, specifically NRS 445A.425,
 6    subsection 4 states, "The Commission may hold hearings,
 7    issue notices of hearings, issue subpoenas requiring the
 8    attendance of witnesses and the production of evidence,
 9    administer oaths and take testimony as it considers
10    necessary to carry out the provisions of this section and
11    for the purpose of reviewing standards of water quality."
12                In addition, NRS 445A.605 on appeals states
13    that "The Commission shall affirm, modify, or reverse any
14    direction or" -- excuse me -- "The Commission shall
15    affirm, modify, or reverse any action of the director
16    which is appealed to it."
17                It's my opinion that the Commission does not
18    have any authority under the statutes to issue preliminary
19    injunctions.
20                COMMISSION CHAIRMAN GANS:  Any questions or
21    comments from the panel, Mr. Anderson or Mr. Coyner?
22                COMMISSIONER ANDERSON:  No.  That helps a lot
23    to clarify the issue.  Thank you.
24                MR. WOODWORTH:  And could -- this is Mister --
25    this is Tom Woodworth from NV Energy.  Can I respond
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 1    quickly to Ms. Reynolds' comments?
 2                COMMISSION CHAIRMAN GANS:  Sure.  Go ahead.
 3                MR. WOODWORTH:  Okay.  I just wanted to say
 4    that I -- I -- I totally agree, and perhaps I was being a
 5    little too polite in my response.  I did not want to -- I
 6    did not want to turn this proceeding into an argument on
 7    the Commission's authority.
 8                So how I tried to phrase it was to the extent
 9    they had such authority, that was the best answer I could
10    come up with was 233B.140, but for what it's worth and for
11    the record, I certainly agree, and perhaps I should have
12    said that more clearly in my response.
13                MR. GALPREN:  This is Dan Galpren.  Can I
14    respond, as well?
15                COMMISSION CHAIRMAN GANS:  Absolutely.
16    Proceed.
17                MR. GALPREN:  First of all, I agree with your
18    Counsel that 233B.140 is inapposite.  That only allows
19    for -- that allows for petition for judicial review to
20    contest a final decision in a contested case.  That
21    decision has not yet been made by you.
22                But I do believe that under NRS 233B.127 the
23    Commission is able to suspend -- and the term is "any
24    license," but license's otherwise -- is defined elsewhere
25    to include permits.  You are permitted to suspend a permit
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 1    so long as the standard is met, and that is that the
 2    agency finds that public health -- I'm quoting -- "the
 3    agency finds that public health, safety, or welfare
 4    imperatively require emergency action and incorporates the
 5    findings to" -- "to that effect in its order."
 6                And previous to that, as I indicated before,
 7    you're required to give the Applicant due process to
 8    discuss the facts of the matter.  So I think that you --
 9    do you have the authority.  It probably has rarely, if
10    ever, been exercised by the Commission, but it's there in
11    the Administrative Procedures Act, which also applies to
12    the Commission.
13                Now, in terms of sufficient evidence to ground
14    a decision, that would require us to have -- to get into
15    an evidentiary discussion about the actual performance of
16    the existing prongs and whether that foretells similar
17    problems with the ponds in the mesa.
18                Much of that evidence has, as we will be
19    discussing soon, been withhold from the Sierra Club,
20    despite our repeated requests for it.  It was very
21    interesting for me to hear Mr. Garcia note that the
22    authorization for construction had been provided to NV
23    Energy by NDEP after NV Energy had submitted the required
24    design documents.  We have been seeking those design
25    documents from NDEP for months now.
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 1                We, in addition, however, have provided to the
 2    Commission the same visual and photographic evidence of
 3    substantial contamination from the existing ponds on the
 4    mesa, which we have presumed are going to be of
 5    essentially the same design as the ponds -- I'm sorry --
 6    the ponds on the flood plain of the Muddy River, which we
 7    have had to assume would be of similar design as the ponds
 8    in the mesa.
 9                And we provided to -- we provided to you the
10    memorandum that Mr. Lips provided to me of his
11    observations of likely leaching from those ponds.  If you
12    allow, then, I would like to ask Mr. Lips to describe what
13    the existing evidence, that has been provided to us in the
14    few documents that have been provided to us, as to
15    groundwater monitoring say about the existing design of
16    the ponds, and also what he observed looking down at
17    existing ponds E and the -- and the apparent leachate
18    below them, because it goes to the question of whether
19    imperative emergency action is required.
20                MS. TANNER:  This is Lyna Tanner with NDEP.  I
21    would interpose an -- an objection to that, if I may,
22    Mr. Commissioner.
23                COMMISSION CHAIRMAN GANS:  Yes.  I agree.
24    I -- Mr. Galpren, I do not want to get involved out too
25    far in this.  I mean, we're getting into the hearing part
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 1    of it now.  We're just trying to address the injunction.
 2    I understand where you're going with the irreparable
 3    emergency action.
 4                I certainly am having a tough time getting my
 5    hands around the fact that you don't want to Reid Gardner
 6    to do -- to do any construction because of potential
 7    leakage, and yet it seems to me, from what I heard from
 8    all parties, is that this action is to address exactly
 9    what you're afraid is happening or will happen in those
10    existing ponds.
11                It sounds to me like we really need to go
12    forward and get this going right away.  I -- I personally,
13    so far, don't see the emergency nature -- the immediate
14    emergency, right now, of what's going on out there.
15    You've not swayed me or given me enough information
16    that -- I'm not afraid to afraid to work on power of
17    injunction if we have to.  I'm concerned that we don't
18    have it, and I'm -- and I'm also concerned even if we do
19    have it that we don't meet the requirement of this
20    emergency action that you spoke of earlier.
21                So I'm just sharing with you my concern, my --
22    my confusion, my hesitancy here, and I think we're at a
23    point now where I'd like to go into the deliberations of
24    the whole panel.  I think I have heard what I need to
25    hear.
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 1                Mr. Anderson, Mr. Coyner, if there's something
 2    more you have questions of any of these three gentleman,
 3    please be my guest, but I do want to get into the -- the
 4    deliberation.
 5                Before we do, I do want to give RoseMarie
 6    another opportunity to address Mr. Galpren, because they
 7    are looking at these NRS's.  RoseMarie?
 8                MS. REYNOLDS:  I am not certain -- this is
 9    RoseMarie Reynolds for the record.
10                I am not certain that NRS 237B.127 applies to
11    this Commission.  Typically 237B.127 is used in the
12    context of license proceedings, for example, for a doctor
13    who's going out and is harming the public.  And the
14    problem is that those agencies that hand out licenses and
15    that would be operating under this specific Chapter
16    237B.127, within their statutes I believe that there are
17    statutes that address that agency's ability to issue a
18    preliminary injunction.  We don't have that equivalent in
19    445A.  445A.145, subsection 4 says nothing about being
20    able to issue preliminary injunctions.
21                So I'm just not sure that under 127 that that
22    overcomes what's in 445A.425(4).  Thank you.
23                COMMISSION CHAIRMAN GANS:  Okay.  This is the
24    time that we are going to deliberate.
25                Mr. Anderson, Mr. Coyner, do you have any
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 1    comments, any discussions that you would like to share?
 2                COMMISSIONER COYNER:  This is Alan Coyner for
 3    the record.
 4                I'm -- I'm of the opinion that we don't have
 5    the ability to go into a preliminary injunction on the
 6    permit, itself.
 7                I have a question for RoseMarie, though.
 8    RoseMarie?
 9                MS. REYNOLDS:  Uh-huh.
10                COMMISSIONER COYNER:  Does the Appellant have
11    the ability -- are there means of relief for the
12    Appellant?  In other words, can they go to court, to a
13    judge, and get an injunction if they believe there's
14    imminent harm?
15                MS. REYNOLDS:  I'm hesitant to answer that
16    question because I don't believe that that is within my --
17                COMMISSIONER COYNER:  Okay.
18                MS. REYNOLDS:  -- authority.
19                COMMISSIONER COYNER:  So they may or may not
20    have other legal remedies?
21                MS. REYNOLDS:  They may or may not have other
22    legal remedies.  What those specific remedies are, I don't
23    believe I can say.
24                COMMISSIONER COYNER:  Okay.  My second
25    thought, Mr. Chairman, is that any threat to the
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 1    environment or to the public doesn't occur until the first
 2    drop of waste water hits the pond.  And up until that time
 3    Nevada Energy is essentially proceeding on the basis that
 4    their design and construction will be found satisfactory
 5    during the course of the appeal.  So that's a business
 6    risk that they undertake.
 7                But, again, the point of crossover -- and you
 8    can argue whether one drop is going to cause an imminent
 9    public health risk, but that is the event that -- it's the
10    water that goes into the pond that's going to cause that.
11                So I would be thinking along the lines of a
12    motion that would deny the preliminary injunction request,
13    number three.  And -- and perhaps an amendment to that or
14    a rider to that, that would ask that Nevada Energy notify
15    the panel or notify the Environmental Commission prior to
16    putting any waste water into the pond.
17                In other words, I want that date -- I
18    understand Mr. Garcia to say it was February of 2011, but
19    I'd like that date sort of a known date to us, so that if
20    we do get extended, if we're still in appeals, and if
21    we're so forth and so on, that perhaps another look could
22    be taken at the need for imminent harm at that point in
23    time.
24                That -- that's sort of the way I'm thinking,
25    Mr. Chairman.
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 1                COMMISSION CHAIRMAN GANS:  Thank you.
 2    Mr. Anderson?
 3                COMMISSIONER ANDERSON:  I would concur with
 4    Commissioner Coyner in the fact that I do not see any
 5    evidence of an imminent threat to public health, and I
 6    also agree that I don't believe this Commission has the
 7    power under the statutes at this point to grant what's
 8    being requested.
 9                So I would be happy to second the motion as
10    prepared by Commissioner Coyner.
11                COMMISSION CHAIRMAN GANS:  Commissioner
12    Coyner, was that form of a motion, please?
13                COMMISSIONER COYNER:  Well, I'd ask
14    Commissioner Anderson if he has objection to this -- this
15    riding thought with the motion that would require the
16    Nevada Energy to notice the Commission prior to -- prior
17    to placing any significant amount of waste water into the
18    pond?
19                I don't know if there's a testing phase that
20    goes on, or a leak testing phase that happens, but that's
21    sort of a watershed type of crossover point, and I'm
22    wondering if -- I would want to know that.
23                MR. FREY:  Mr. Chairman, this is Bill Frey.
24                I hate to do this, could I be recognized just
25    very briefly?  I think I can -- I think that what
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 1    Mister -- Commissioner Coyner is asking for, may already
 2    be in -- in the permit.
 3                COMMISSION CHAIRMAN GANS:  This is Jim Gans.
 4                Mr. Frey, are you saying to specifically
 5    notify the SEC?
 6                MR. FREY:  Oh, that party isn't, but -- but
 7    there's a -- there's a requirement to, one, notify --
 8    specifically to submit the engineered documents prior to
 9    construction of the actual pond, and then there's also a
10    requirement to notify when fluid goes into them.  So
11    maybe -- maybe those documents could be forwarded to you.
12    I was just trying to help.
13                COMMISSION CHAIRMAN GANS:  Okay.
14                MR. FREY:  I'm sorry.
15                COMMISSIONER COYNER:  Chairman, this is
16    Commissioner Coyner.
17                So NDEP would have the ability to notify the
18    SEC of -- of that event taking place.  And, again, my
19    reference is to the imminent harm thought.  You know,
20    again, I don't currently see imminent harm, but I might
21    rethink that upon the beginning of placement of waste
22    water into the pond.
23                COMMISSION CHAIRMAN GANS:  Okay.  We have a
24    motion.
25                And Mr. Anderson, we have a second?
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 1                COMMISSIONER ANDERSON:  That's correct.  And I
 2    would just add that there is an approval process by the
 3    Division of Water Resources, Dams Section, I believe, that
 4    will also notice us once the construction has met the
 5    requirements of the design as-builts, so forth.
 6                COMMISSIONER COYNER:  Well, Mr. Chairman, this
 7    is Commission Coyner again.
 8                Could I get some kind of assurance that will
 9    be provided to the SEC, that the placement of waste water
10    into the ponds will be noticed to us?  That's my point of
11    concern, and who is going to do it?  Who is responsible
12    for that?
13                COMMISSION CHAIRMAN GANS:  Mr. Frey, I'm
14    assuming that would be your client?
15                MR. FREY:  Yes, we can do that.  We'll take
16    that on.
17                COMMISSIONER COYNER:  Okay.  I'll -- I'll make
18    a formal motion then, Mr. Chairman, to deny Item Number 3,
19    which is the preliminary injunction to suspend the
20    effectiveness of the permit and halt construction of new
21    waste water ponds, with the addition that the State
22    Environmental Commission be noticed by NDEP prior to the
23    placement of waste water into the ponds.
24                COMMISSION CHAIRMAN GANS:  Mr. Anderson?
25                COMMISSIONER ANDERSON:  I'll second that
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 1    motion.
 2                COMMISSION CHAIRMAN GANS:  Okay.  It's been --
 3    motion's been made and seconded.
 4                Is there any discussion on the motion by the
 5    panel?
 6                COMMISSIONER COYNER:  None here.
 7                COMMISSION CHAIRMAN GANS:  Okay.  If none,
 8    signify -- all those in favor signify by "Aye."
 9                COMMISSIONER ANDERSON:  Aye.
10                COMMISSIONER COYNER:  Aye.
11                COMMISSION CHAIRMAN GANS:  Aye.
12                Those not in favor signify by "Nay."
13                          (No response)
14                COMMISSION CHAIRMAN GANS:  Okay.  It's
15    unanimous.  The motion passes.
16          (The vote was unanimously in favor of motion)
17                COMMISSION CHAIRMAN GANS:  Well, that is the
18    first item.  I want to now proceed to Items 1 and 2, which
19    is the subpoena and the continuance of the hearing.
20                Again we'll go in the same order.  We'll use
21    the same process.  In this case, however, looking over the
22    documents that was given to me by Mr. Walker, it seems
23    like these two items kind of go hand in hand or they at
24    least affect each other.
25    Mr. Galpren, would it be acceptable to you if we take
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 1    these two together?  If you think there's some harm in
 2    that, please -- please tell me and let me know.
 3                MR. GALPREN:  I think there's no harm.
 4                COMMISSION CHAIRMAN GANS:  Okay.  So will you
 5    please proceed then with your arguments on Items 1 and 2,
 6    which is the subpoena and the continuance?
 7                MR. GALPREN:  Thank you very much,
 8    Mr. Chairman.
 9                The Sierra Club has made every effort at
10    considerable expense to secure the documents that are
11    relevant to its appeal.  In our motion and in our response
12    to the opposition to the motion, we have detailed some of
13    Sierra Club's efforts that were made in September, either
14    to or through Gerald Gardner or Shannon Harbor at NDEP,
15    and since her entry in this case, Deputy Attorney General
16    Carolyn Tanner.
17                But I also want to let you know that the
18    Sierra Club made three on-site visits to NDEP's Carson
19    City offices, to review NV Energy Reid Gardner files
20    related to this permit, and on each occasion NDEP provided
21    us six but highly incomplete files for us to review.
22                At the same time, on each occasion we flagged
23    all the documents that were arguably relevant to this
24    matter, for copying, and -- through an independent service
25    in our later analysis.  That process, of course, added an
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 1    additional amount of time, about 10 days on the back end
 2    of each visit.
 3                Our first attempt was by or through John
 4    Barth, who's an attorney with the Western Clean Energy
 5    Campaign and me on June 30.  Most importantly for
 6    today's -- for this hearing, despite our request prior to
 7    June 30th, for all permit and compliance documents that
 8    were relevant to NV Energy's Reid Gardner files, those
 9    files that were provided failed to include the additional
10    quarterly groundwater monitoring reports that we're still
11    seeking, any additional -- any interstitial leachate
12    collection data from the existing double-lined ponds, any
13    pond design documentation, either for the newly proposed
14    mesa ponds or the existing ponds, and failed to provide
15    any site characterization for the mesa in terms of data or
16    documents.
17                The second trip was by a Sierra Club activist,
18    Emily Rhodenbaugh, formerly a professional staff with the
19    Sierra Club, on July 29.  That was done in conjunction
20    with hydrogeologist Elliott Lips, who is on the phone, and
21    was on the phone with Emily then as she sorted through
22    hundreds of documents and maps.  And we had many of those
23    flagged again for copying.  Those included design
24    documents for some, but not all of the existing ponds
25    only, but none of the other requirements -- none the other
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 1    required documents, including design documents for the
 2    mesa ponds, the quarterly monitoring reports, the
 3    interstitial leak detection data, and reports, and so on.
 4                The third trip occurred on August 12.  Again,
 5    this was the Rhodenbaugh-Lipps duo.  Again files were
 6    produced by NDEP, but these also failed to contain any
 7    information about the newly prosed ponds, again no
 8    engineering design reports, no site assessment reports.
 9    This is August 12.  And I believe that Mr. Garcia just
10    testified that approval, including approval of the design
11    of the mesa ponds was -- I think you said July 25.
12                There was some additional relevant engineering
13    reports about the design of the existing ponds provided to
14    us at that time, but none about the newly -- about the new
15    mesa ponds.
16                Now, in our October 6th motion to you, just
17    two weeks ago, we explained our attempts in September to
18    secure the missing documents, and also the reason they're
19    needed for this appeal, and that is this:  NDEP's failure
20    to provide these data and NV Energy's refusal to provide
21    any evidence -- documentation that NDEP says is with NV
22    Energy, not it, simply impairs Sierra Club's ability to
23    fully establish the record of NV Energy's compliance or
24    non-compliance with the 2005 permit.
25                As we indicate in our filings, the issue of
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 1    non-compliance with the prior permit is directly on point
 2    in this appeal, because the long relevant regulations
 3    disallowed NDEP to renew a discharge permit, not to
 4    mention a permit to expand and alter operations, in
 5    addition to renewal, to an applicant that's failed comply
 6    with its existing discharge permit.
 7                And in October -- in Exhibit 2 to our
 8    October 6th motion, we further delineated the type,
 9    nature, name, and date of the data and documents that have
10    been withheld, that we believe are in the possession of
11    NDEP and/or NV Energy, that is needed for the appeal.
12                That exhibit was a memo from Mr. Lips to me on
13    October 4th, and I am prepared, if the Commission would
14    like, to question Mr. Lips about the importance of these
15    materials to his assessment of the question of NV Energy's
16    compliance with the effluent limitations and other
17    requirements from the 2005 permit.
18                In our October 19 response to the opposition
19    to this motion, we further detail how this data and these
20    documents are relevant to our appeal, and I should also
21    say, as well, by implication, why review of those
22    documents should have informed NDEP's decision making on
23    this appeal.
24                This is done in Exhibit 3 to our October 19
25    filing, and again since he helped produce this document, I
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 1    could examine Mr. Lips on the question of the relevancy of
 2    any of these documents to our appeal.
 3                I think what -- what Sierra Club has clearly
 4    established is that the materials are relevant to its
 5    preparation, that we have made every reasonable effort to
 6    secure them, that all -- or at least much of these
 7    materials are in the possession of NDEP or NV Energy, that
 8    Sierra Club had the right to them, and that withholding
 9    impairs the Sierra Club from presenting to the Commission
10    a full analysis of NDEP's compliance with the law or
11    non-compliance in the course of granting this -- this
12    fundamentally incoherent permit.
13                Now, lastly, the Intervenor, NV Energy, has
14    argued that a lot of the documents that Sierra Club seeks
15    were -- pertained to the February 2008 Administrative
16    Order on Consent, which NV Energy has signed, to
17    characterize and to remediate some of the substantial
18    groundwater contamination that has occurred presumably
19    from discharges from existing ponds or other facilities at
20    the Reid Gardner site, and so since they pertain to that,
21    they're not relevant to this proceeding and so can be
22    withheld from Sierra Club.
23                Four points to make, I think, on this.  First,
24    we agree with the Attorney General.  The relevancy
25    question is a determination for the hearing, not here.  I
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 1    mean, certainly if the materials are shown to be remotely
 2    important for Sierra Club to be able to fully understand
 3    the scope of the -- the scope of the question of NV
 4    Energy's compliance with the prior permit, then Sierra
 5    Club should have access to those public records.  They
 6    should not be withheld.
 7                But secondly, the point that I made -- and I
 8    think, in response, bears repeating here -- a document
 9    that is produced and that pertains to the Administrative
10    Order on Consent can also be relevant to the question of
11    NV Energy's compliant with his existing permit.  And here
12    that is the case I think was for all the documents that
13    even arguably could be said to have been produced pursuant
14    to the Administrative Order on Consent.
15                But thirdly, let's take a look at if we can,
16    Sierra Club's Exhibit 2 to the Motion.  Appendix A lists
17    the documents that Sierra Club seeks from NDEP and from NV
18    Energy.
19                COMMISSION CHAIRMAN GANS:  Mr. Galpren, let me
20    interrupt to make sure the panel members know exactly what
21    you're talking about, that they have them in front of
22    them.
23                MR. GALPREN:  Okay.
24                COMMISSION CHAIRMAN GANS:  Mr. Anderson and
25    Coyner?
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 1                MR. GALPREN:  I'm looking at Exhibit 2 to the
 2    motion.  This is Appendix A to the October 4 memorandum
 3    from Elliott Lips to me.  So here I'm considering the
 4    documents that arguably could be relevant to
 5    Administrative Order on Consent.
 6                COMMISSIONER ANDERSON:  Mr. Chairman, this is
 7    Pete Anderson.  It's the one that starts out, "List the
 8    permit supporting documents requested from NDEP on
 9    September 13 but not received from BCA on September 30th,"
10    that list, Appendix A?
11                MR. GALPREN:  Yes.
12                COMMISSIONER ANDERSON:  Okay.  I've got it.
13                COMMISSIONER COYNER:  I have it as five
14    pages --
15                MR. GALPREN:  That's right.
16                COMMISSIONER COYNER:  -- page 1, 5, and so
17    forth, and a long list of documents.
18                MR. GALPREN:  Right, and so the pages that I'm
19    looking at right now are pages 5 and 6 from that exhibit.
20                COMMISSION CHAIRMAN GANS:  Okay.  I have them
21    in front of me.  I think the other panel members have them
22    also.
23                COMMISSIONER ANDERSON:  Yes.
24                COMMISSION CHAIRMAN GANS:  Okay.  Please
25    proceed, Mr. Galpren.
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 1                MR. GALPREN:  Thank you.  The Administrative
 2    Order on Consent was signed in February 2008.  There are
 3    only a few of the documents listed on these two pages that
 4    were published subsequent, and so arguably even in
 5    compliance, or for the purpose of showing compliance with
 6    the Administrative Order on Consent.  Many of these
 7    documents are published well before the Administrative
 8    Order on Consent was even signed.
 9                And then secondly, looking two pages back in
10    that same exhibit, if we can, starting on page 2 of 6 of
11    the exhibit, Mr. Lips delineated the categories of other
12    information that we have sought.  The first on page 2 of
13    six is the complete record of quarterly groundwater
14    monitoring reports.
15                Now, these reports are required -- are
16    directly required in the permit to be submitted, not to
17    the Bureau of Corrective Actions only, but first to the
18    Bureau of Water Pollution Control with a copy to the
19    Bureau of Corrective Actions.
20                Secondly, with respect to interstitial layer
21    monitoring, monitoring of the amount and characteristics
22    of the waste water that makes it -- that has made it
23    through the first liner in the existing ponds to the
24    interstitial monitoring, this, too, is expressly required
25    in the 2005 permit.  By the way, these are also required
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 1    in the 2010 permit.
 2                And it's unclear if this information has at
 3    all been reviewed by the Bureau of Corrective Actions, but
 4    it's clearly required to be reviewed and reported to the
 5    Bureau of Water Pollution Control.
 6                The third item, the proposed mesa pond
 7    documentation -- clearly it's essential for -- for the
 8    Bureau of Water Pollution Control to have evaluated that
 9    information, and we've just learned that, in fact, they
10    did evaluate that information.  But still those design
11    documents and the site characteristics of the mesa, the
12    hydrogeological site characteristics have been withheld,
13    despite our repeated requests for that information.
14                And so the -- NV Energy's arguments, that
15    because some of -- some of this information is relevant to
16    the AOC, all of this information can be withheld, simply
17    fails, not only with respect to this additional
18    information, that is required to be reported directly to
19    the Bureau of Water Pollution Control, but also with
20    respect to the documentation that even arguably could be
21    said to be relevant to the build-up of the history, the
22    context in which the Administrative Order on Consent was
23    finally signed in February 2005.
24                And finally let me note that by its own terms,
25    that February 2008 Administrative Order on Consent cannot
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 1    be used as a shield by NV Energy or the Department to
 2    relieve the Department from evaluating NV Energy's
 3    compliance with the express terms in the permit.
 4                And I will cite just two sentences from the
 5    2008 Administrative Order on Consent.  On page 41 it says
 6    that "This AOC in no way relieves NV Energy of its
 7    responsibility to comply with any federal, state, or local
 8    law or regulation."
 9                And finally the first sentence of Section
10    22.10, on page 42, flatly states that "This AOC is neither
11    a permit nor a modification of a permit."  So whatever
12    relation any particular document may have to the context
13    in which the AOC was drafted or to potential compliance
14    demonstrations where the AOC, provides absolutely no
15    argument that those documents can be withheld -- no
16    support for any argument that those documents could be
17    held from the Sierra Club or any other member of the
18    public that is seeking them.
19                So the information is clearly needed by the
20    Sierra Club to undertake this appeal.  The Sierra Club has
21    the right to it.  And because of our repeated requests for
22    this information, site visits, and so on to NDEP have
23    not -- have not resulted in our ability to secure those
24    documents, we seek the Commission's equitable -- the use
25    of its equitable power under the statute that your Counsel
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 1    cited, NRS 445A.425 and the corresponding regulation, to
 2    issue subpoenas for those documents and for those
 3    documents to be produced to Sierra Club in sufficient time
 4    for Sierra Club and its experts to be able to analyze
 5    those documents and utilize them in its briefing and in
 6    its argument.
 7                And then that then, if I can, Mr. Chairman,
 8    turn to Section 2 of the motion, vacatur and continuance
 9    in the proceedings, we seek the Commission's setting of a
10    new hearing date and a new briefing schedule that is
11    established with sufficient time for Sierra Club, and for
12    that matter, for NDEP and NV Energy, to be able to
13    evaluate these documents in the context of briefing and
14    the hearing.
15                If these documents were produced for the
16    Sierra Club in the morning of November 4 -- and we're
17    talking about several score of them -- we would simply not
18    have the opportunity to even become familiar with them.
19    These often require some considerable thought and
20    analysis, and we want to be able to give them the
21    attention that they deserve.  That's the reason why we
22    have joined our motion for subpoena of the documents with
23    a request for a vacatur, both of the hearing schedule and
24    of the briefing schedule, and seek action by the
25    Commission to set a -- to a set time that is -- that is
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 1    sufficient for the documents to be provided to the Sierra
 2    Club or at least provided to a copying service and thence
 3    transmitted to the Sierra Club in time enough for us and
 4    who else wants to, to analyze the materials, to
 5    incorporate that into our briefing and into our
 6    presentation at hearing.
 7                Thank you.
 8                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Anderson
 9    and Mr. Coyner, questions of Mr. Galpren?
10                COMMISSIONER COYNER:  This is Commissioner
11    Coyner for the record.
12                Mr. Galpren, with regards to the list of the
13    documents, how did you know that these documents even
14    exist?  You haven't been given up them yet, but yet you
15    note -- obviously they're very detailed.  They have names,
16    dates, titles, so forth.  Are they referenced in other
17    documents that you were provided, and you just haven't
18    been able to get those documents yet?  Is that a correct
19    assumption?
20                MR. GALPREN:  That's correct.  So are you
21    looking then -- is it Mr. Coyner to whom I'm speaking?
22                COMMISSIONER COYNER:  Yes.
23                MR. GALPREN:  At Exhibit 3 in response to
24    opposition to the motion?
25                COMMISSIONER COYNER:  I am.  I'm now looking
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 1    at the table and --
 2                MR. GALPREN:  Okay.
 3                COMMISSIONER COYNER:  -- your response to the
 4    five-page table.
 5                MR. GALPREN:  Exactly.
 6                COMMISSIONER COYNER:  There's get a list here,
 7    and you've broken them nicely into not received and
 8    received.  And I'm assuming -- that was any assumption
 9    there it most -- in a lot of these cases, although as you
10    say, groundwater monitoring reports are required by the
11    permit, so they should be there.
12                MR. GALPREN:  Yes.
13                COMMISSIONER COYNER:  But others of these are
14    detailed, you know, assessments by a geotechnical company
15    or so forth.  So they must have been referenced in another
16    document and then --
17                MR. GALPREN:  Yes.
18                COMMISSIONER COYNER:  -- you were asking for
19    that.  So --
20                MR. GALPREN:  Yes.
21                COMMISSIONER COYNER:  -- that was my
22    understanding.
23                MR. GALPREN:  Yes.
24                COMMISSIONER COYNER:  Okay.
25                MR. GALPREN:  And just to briefly elaborate,
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 1    the first five categories or up threw updated operation
 2    and maintenance manual, these are all required under the
 3    permit, or we presumed that they are documents, such as
 4    the site characterization reports and the engineering
 5    design reports that we presume that the department would
 6    have evaluated prior to granting this permit.
 7                And then the rest of these were all listed on
 8    what was called the encyclopedia of supporting
 9    documentation, a document that had been produced by
10    contractor, I believe, for NV Energy, when it provided a
11    host of other documents to NDEP.  We were provided with
12    that, along with a number of other documents during my
13    June 30th review of files at NDEP, and many of these
14    documents provide the kind of information that we believe
15    were or should have been evaluated by NDEP before coming
16    to the conclusion that placement of -- that continuation
17    of the permit would be sufficiently protective of the
18    environment both with respect to the ponds in -- that
19    currently exist in the flood plain of the Muddy River and
20    with respect to the newly proposed ponds on the mesa.
21                And I should also note that I believe that
22    this entire list -- yes, this entire list is -- the first
23    three pages are all not received, and then we have listed
24    a number of the documents that were received.  And I
25    should hasten to add that the Department did partially
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 1    respond to our September 8th request, and was able to
 2    find, and secure, and provide to a copying service, about
 3    half of the documents that we are seeking.
 4                But those do not provide sufficient
 5    information to fully characterize the site conditions that
 6    are relevant both are respect to the Muddy River flood
 7    plain, the ponds, and the mesa area.
 8                COMMISSIONER COYNER:  And, Mr. Chairman, if I
 9    might, one quick follow-up.
10                I understand that, Mr. Galpren.  I understand
11    the historic contents of the documents of the reason why
12    you might seek them.  What I don't see in this list of
13    documents is the documents that would have been submitted
14    most recently for the most recent permit.
15                Am I -- am I missing something here?  Am I
16    flat -- flat missing something?  These all look they're
17    historic documents that pertain to the current pond, the
18    ones that are out there, not the ones that are under
19    construction.  There must have been engineering reports,
20    investigations, and evaluations that were done from the
21    new permits for the --
22                MR. GALPREN:  Yes.  That's -- that is our
23    understanding, too, and that would be the reason why we
24    continue to seek those documents, and they have not been
25    provided.  That's category 3.
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 1                COMMISSIONER COYNER:  Okay.
 2                MR. GALPREN:  Proposed mesa ponds
 3    documentation.
 4                COMMISSIONER COYNER:  But not in this list of
 5    five pages here.  These are all essentially historic
 6    documents.
 7                MR. GALPREN:  Yes.
 8                COMMISSION COYNER:  Okay.  I just wanted to be
 9    clear.  So there's another whole, you know, pile of paper
10    that you're seeking that is basically relevant to the
11    current permit, the new permit, we should call it?
12                MR. GALPREN:  Well, the first five items --
13    well, okay.  Let -- let me put it directly here.
14                The central theory of our case is that there
15    is a history of non-compliance on the part of the
16    Applicant with its prior permit.  In order to fully
17    characterize that history, we need to have the documents
18    that explain what has happened.  That includes clearly
19    monitoring reports at least from 2005 through present.  It
20    includes the reports to the second category there, of data
21    and analysis as to the amount of and characteristics of
22    the water -- waste water that is detected between the two
23    liners of the existing ponds.  That's required to be
24    reported under the permit.  It includes, as you indicated,
25    the -- you know, the design reports and the hydrogeologic
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 1    site characterization reports that should have been
 2    provided to NDEP with respect to the newly proposed ponds
 3    in the mesa and so on.
 4                All that information we have been seeking and
 5    continue to seek.  We received a portion of the first, a
 6    portion of the groundwater monitoring reports, but as you
 7    can see, we have not received many of those, including for
 8    2002, 2003, '4, '5, '6 -- '8 -- three-quarters -- and
 9    three-quarters of '9.  None of those -- we have not been
10    able to secure those.
11                All that information clearly should have been
12    provided to NDEP in the -- with the application materials.
13    We, of course, did receive the draft permit.  We did
14    receive the comments.  We did receive the prior permit,
15    the current permit, the response to comments and so on.
16                I didn't indicate -- we did not indicate
17    that -- those documents in this listing.
18                COMMISSIONER COYNER:  One -- sorry,
19    Mr. Chairman.  One more quick follow-up.
20                I assume there was a hearing or at least a
21    permit hearing held by NDEP with regards to the permit.
22    Did you attend it, and were any of those documents present
23    at that hearing?
24                MR. GALPREN:  I -- I did not.  I provided
25    extensive -- I, myself, provided extensive comments, but
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 1    there were activists with the Sierra Club, members of the
 2    Sierra Club who did attend, and did secure any documents
 3    that were there, but none of the documents that we're
 4    still seeking were there at the time.
 5                COMMISSIONER COYNER:  Thank you.  That's what
 6    I need to hear.
 7                COMMISSION CHAIRMAN GANS:  Mr. Anderson?
 8                COMMISSIONER ANDERSON:  Mr. Chairman, I'd like
 9    to hear from NDEP before I have any questions.  Thanks.
10                COMMISSION CHAIRMAN GANS:  Very good.
11                I have a question, again, of RoseMarie.  We do
12    have subpoena authority?  I mean, I'm asking the --
13                MS. REYNOLDS:  Yes.
14                COMMISSION CHAIRMAN GANS:  -- the same thing
15    that I asked before.
16                MS. REYNOLDS:  Yes.  This is RoseMarie
17    Reynolds, for the record.
18                Yes.  Under NAC 445B.892, the -- as well as
19    NRS Chapter 445A, the Commission does have the power to
20    issue subpoenas.
21                COMMISSION CHAIRMAN GANS:  Okay.  So that's
22    not a question on this particular motion.
23                Mr. Galpren, one of the things that -- that I
24    again have to get my arms around is, you know -- and I
25    agree with your first statement when you said the
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 1    relevancy question is not -- is for the hearing, not here.
 2    I do agree with that.
 3                However, I'm wondering how -- how many of
 4    these documents you're really looking for.  I -- I think
 5    at least now that I've got your motion, which you gave us
 6    on the 19th, gives me a little more information about what
 7    documents we're talking about.
 8                My question to you would be on the second --
 9    on the second motion you have.  How long are you thinking
10    you need to review and analyze all these documents?
11    Because that's going to affect the second motion -- your
12    second motion.
13                MR. GALPREN:  Yes.  Was this Mr. Chairman
14    speaking?
15                COMMISSION CHAIRMAN GANS:  Yes.  I'm sorry.
16                MR. GALPREN:  Yes.  Yes, Mr. Chairman.
17                Elliott?  May I -- Elliott, are you still on
18    the line?
19                MR. LIPS:  Yes.
20                MR. GALPREN:  Mr. Chairman, could I have our
21    expert, who would be compelled to review each and every
22    document, including all their footnotes, answer that
23    question first?
24                COMMISSION CHAIRMAN GANS:  Certainly.
25                MR. LIPS:  If we received all of the documents
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 1    that are on this Exhibit 3 to the reply, it would probably
 2    take me two to three weeks to go through them and review
 3    the relevant information, and understand, and prepare a
 4    full, you know, picture for a hearing, probably a minimum
 5    of three weeks.
 6                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Galpren,
 7    does that satisfy you?  Is that something that you feel is
 8    reasonable?
 9                MR. GALPREN:  Yes.  I mean, Mr. Chairman,
10    we -- I -- I think that we stated in our opening that we
11    seek an additional three weeks for that purpose,
12    subsequent to actually receiving the documents.
13                COMMISSION CHAIRMAN GANS:  I understand.  So
14    what I am to understand -- and correct me -- I'm not
15    trying to put words in your mouth -- from your argument,
16    is that about three months have gone by, and you have been
17    unable to prepare for the hearing, because you have not
18    had the documents you need to prepare.
19                I'm really simplifying this, but I'd like to
20    know what's -- what's happened for three months, and now
21    we're going to have to have another three weeks, at least,
22    by the time you get -- after you get the documents.
23                MR. GALPREN:  Thank you.
24                Well, what's happened, as I tried to indicate.
25    Is that we three times went to Carson City and reviewed
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 1    the files, and we have made repeated public records
 2    requests.  And then since the entry of the Deputy Attorney
 3    General, Carolyn Tanner, we have also submitted requests,
 4    at her request, through her to NDEP.
 5                In addition, we submitted a request to NV
 6    Energy.  We have received some documents, some -- a
 7    considerable amount of documents, as you can see in the
 8    last several pages, and we have reviewed those.
 9                And we have received some considerable data
10    from NDEP, but not sufficient for us to know, with any
11    degree of precision, what exactly has been going wrong and
12    what we can recommend, reasonably, at hearing.  I mean, we
13    certainly will do the best that we can, if we are required
14    to go forward with only a partial record.
15                And we believe that, for example, the sparse
16    groundwater monitoring information that we have been given
17    access to is -- is some evidence, but we believe that we
18    need to provide significant evidence, and we believe that
19    the evidence that's being withhold from us will enable us
20    to provide a much stronger account and -- and provide --
21    and put on a much stronger case at hearing.
22                So we have been -- the -- the short answer to
23    your question is that we have been trying, repeatedly, in
24    every way that we know how, to get this information to
25    which we believe we have a right.
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 1                COMMISSION CHAIRMAN GANS:  Okay.  Thank you.
 2    I will reserve any other questions I have until after we
 3    hear from the State and NDEP.
 4                So, Mr. Frey, I think it's your turn.
 5                MR. FREY:  Thank you, Mr. Chairman.
 6                You know, after high school I swore off
 7    reading Franz Kafka or any other Kafka-esque type novel,
 8    but these hearings or what Sierra Club's is asking for at
 9    these hearings is very difficult to for me to get my arms
10    around.  They seem to be requesting:  Give us all the
11    documents we need to put on a hearing against you, and
12    don't leave any out or it will be your fault.
13                Now, Mr. Galpren and his associates have come
14    for -- in three times into the office.  They're entitled
15    to get any document we have that hasn't been determined to
16    be confidential, and I don't think that's even an issue in
17    this matter.  But they are certainly are entitled to the
18    documents.  But as Mr. Coyner -- Commissioner Coyner
19    pointed out, some of these documents are 10 years old.
20                And I have two responses to that:  One, what
21    were they doing in the intervening 10 years and how could
22    that possibly be relevant?
23                What Mr. Galpren is trying to do -- and he's
24    made no bones about this -- is to put on a case
25    challenging the 2008 AOC, and this is the wrong forum.
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 1    The Commission has no jurisdiction over that AOC.  What he
 2    keeps asking us for is -- Sierra Club wants to get
 3    documents to determine that NV Energy is out of compliance
 4    with that AOC, take that information, and then use that to
 5    demonstrate non-compliance with the previous permit.
 6                That's unacceptable.  What Mr. Galpren
 7    needs -- and if he keeps asking the State to give him all
 8    the documents that he needs -- is simply this:  Are there
 9    any findings of alleged violations and orders that were
10    issued as a result of the 2008 AOC, or, more importantly,
11    what are the violations that occurred under the 1995
12    permit?  Those are the non-compliance issues relevant to
13    the reissuance of this permit.
14                If he had a beef with non-compliance of the
15    2008 AOC or anything else, he needs to go to court.  Now,
16    it's not my job to direct him how the law works, but I
17    feel I have to.
18                There are laws out there, independent of the
19    SEC jurisdiction, that allows people to get injunctions,
20    allows them to get subpoenas, allows them to get
21    documents, allows them to bring suit to enforce
22    environmental laws.  But the way to do that is not under
23    the guise of attacking the 2010 permit, and that's exactly
24    what he's doing.
25                What he need -- can ask is:  Did you review
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 1    this document or not, in enforcing -- (unintelligible)
 2    issued the permit.  That's the end of it.  We either
 3    reviewed it or we didn't, but a discussion as to why we
 4    didn't review some document that was put into it an
 5    appendix that NV Energy consultant prepared for some
 6    reason has nothing to do with this permit appeal.
 7                I -- I don't want to go through the details of
 8    every single one of these documents.  We will have the
 9    office open eight hours a day from here, you know, until
10    the hearing.  He can have any document he wants.
11                MS. TANNER:  May I add, Bill, if you're --
12                MR. FREY:  Yes, please.
13                MS. TANNER:  This is Lyna Tanner from the
14    office -- from the Nevada Attorney General's Office, just
15    because I'm sort of being implicated, personally,
16    interestingly enough in these documents.
17                I think it is a very simple issue.  Obviously
18    they can ask for whatever they want under the public
19    records law.  The question is asking for whatever they
20    want, whether or not it's available, is grounds for
21    continuing the appeal hearing on a water permit.  And we
22    would submit that it is not.
23                You know, the motions filed here are sort of
24    out -- you know, an outrage that when they sent a request
25    on September 13th, and -- and I responded to them as best
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 1    I could, on September 21, which, by the way, is within the
 2    public records deadlines of five working days, for
 3    documents that had what I would argue little relevance to
 4    this proceeding, and then to say that because I indicated
 5    that we would provide them as soon as possible, that
 6    somehow I'm stipulating that they're relevant to this
 7    appeal, is outrageous.
 8                You know -- and to say -- and to say, before
 9    the Commission, that we provided an incomplete response is
10    also disingenuous.  The -- I provided to Mr. Galpren a red
11    line of the location of those documents that were listed,
12    as Mr. Frey indicated, from an encyclopedia provided by a
13    consultant to Nevada Energy, of those documents that were
14    part of our public record.
15                Now, if they think other documents should have
16    been considered by NDEP, that's an argument for them to
17    make in their appeal, but we don't have any obligation to
18    provide them with documents that were never provided to
19    us.  That was the point.
20                Now, as far as some of the documents -- I
21    think Mr. Coyner correctly asked, you know, are you --
22    you're look at these historic documents.  What about the
23    documents that are -- that are relevant to the issuance of
24    this permit?  Now, some of them, Mr. Commissioners, deal
25    with permit documents that are required post-permit
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 1    issuance.  And so those documents are coming in, and as
 2    they're coming in we would certainly would proceed them to
 3    them, but at the time that they were asking for them they
 4    were not yet available.
 5                So we're doing our best to comply with their
 6    public records request, but that's a very different issue
 7    than saying, well, now I need a continuance, because you
 8    haven't given me Bureau of Corrective Action documents
 9    that have no application to the appeal of a water permit.
10                MR. GALPREN:  Mr. Chairman, can I respond or
11    should we --
12                COMMISSION CHAIRMAN GANS:  Excuse me just a
13    moment.  Mr. Frye, this is still your floor.
14                MR. GALPREN:  Ah.
15                COMMISSION CHAIRMAN GANS:  Do you have any
16    other comments, Mr. Frey?
17                          (No response)
18                COMMISSION CHAIRMAN GANS:  I heard a beep.
19    Did -- did somebody leave?
20                MS. TANNER:  Oh, maybe we lost him.  Can we --
21    can we take a quick -- I'll try to email him.  If we can
22    take a quick break, I'll try to find him again.
23                COMMISSION CHAIRMAN GANS:  Okay.  We will take
24    a quick five-minute break, and we're coming right back
25    together.  We're going to stay on and stay right by this
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 1    phone, so don't anybody leave.  Ms. Tanner, please see if
 2    you can get him back.
 3                MS. TANNER:  Well, I need him.
 4                  (Proceedings paused briefly)
 5                COMMISSIONER COYNER:  So can we say we'll
 6    resume at a certain time.
 7                COMMISSION CHAIRMAN GANS:  Yes.
 8                COMMISSIONER COYNER:  When what time will you
 9    set, Mr. Chairman?
10                COMMISSION CHAIRMAN GANS:  The time here,
11    Alan -- it says three minutes after 3:00.  So we'll get
12    back in eight minutes after 3:00.  I want to keep this
13    going.  I do not want to drag it out.
14                COMMISSIONER COYNER:  Thank you.
15               (Proceedings recessed as indicated)
16                MR. FREY:  Hi, this is Bill Frey.  I don't
17    know what happened, but I was cut off.
18                COMMISSION CHAIRMAN GANS:  Okay.  We've
19    gone -- Ms. Tanner is looking for you.  Is she still
20    there?
21                MS. TANNER:  I'm here.
22                COMMISSION CHAIRMAN GANS:  Oh, good.
23                MS. TANNER:  We're good.
24                MR. FREY:  I think my phone and my computer
25    all went off at the same time.
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 1                COMMISSION CHAIRMAN GANS:  Okay.  Hold on just
 2    a minute, because I think Mr. Coyner wanted to leave for
 3    just a couple minutes.
 4                MR. FREY:  Okay.
 5                COMMISSION CHAIRMAN GANS:  When he gets back,
 6    we'll start.
 7                  (Proceedings paused briefly)
 8                COMMISSION CHAIRMAN GANS:  Mr. Coyner, are you
 9    back yet?
10                      (No audible response)
11                  (Proceedings paused briefly)
12                COMMISSION CHAIRMAN GANS:  Mr. Coyner?
13                COMMISSIONER COYNER:  I am here.
14                COMMISSION CHAIRMAN GANS:  Thank you very
15    much.
16                Mr. Frey is back on the line.  He just had
17    gotten disconnected somehow.  So we proceed.
18                Mr. Frey, Ms. Tanner made some statements.
19    You may not have heard them all, but I -- you still have
20    the floor as far as I'm concerned, and I want to make sure
21    you're -- that you were done.
22                MR. FREY:  Yeah.  I -- thank you,
23    Mr. Chairman.  I'm sorry.  I don't know what went wrong
24    here, but my computer and phone all went dead at the same
25    time.
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 1                I just want to add one comment at the end,
 2    and -- and then we can move on.
 3                We -- Sierra Club has brought up this Bureau
 4    of Corrective Action, AOC, a number of times.  What -- the
 5    obligation that the Bureau of Water Pollution Control has
 6    or NDEP has, statutorily, is to look at the preceding
 7    permit, not anything else, but the preceding permit, and
 8    see if they're in compliance with that.  And I guess I'm
 9    repeating myself.  That's a pretty simple step, and if
10    they have a problem with that, they need to be in a
11    different forum.  Thanks.
12                Thank you.  And I apologize again for the
13    being cut off.
14                COMMISSION CHAIRMAN GANS:  Okay.  Before you
15    leave the floor here I want to make sure that Mr. Anderson
16    or Mr. Coyner doesn't have any questions or comments of
17    you.
18                COMMISSIONER COYNER:  I'll wait to hear in NV
19    Energy.
20                COMMISSION CHAIRMAN GANS:  Okay.  I do have
21    one question, pretty simple.
22                Ms. Tanner, do I get from your comments that
23    you have provided Sierra Club with any and all documents
24    that you have or they have the opportunity to get any and
25    all documents you have?
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 1                I mean, does the subpoena power apply to NDEP
 2    because they haven't given documents?  I -- I'm a little
 3    confused on this.
 4                MS. TANNER:  Well, I guess I'm a little
 5    confused on what they're asking, as well.  I will say that
 6    since this motion came up, I -- I was transferred to
 7    another case.  So I'm no longer lead Counsel, and I had
 8    some follow-up.
 9                I sent -- on my letter that I sent to
10    Mr. Galpren on September 21st, I went through, line by
11    line, each one of those documents that was in our
12    possession, and there were a few that I needed to follow
13    up on.  And I have since followed up on.  I probably need
14    to just final follow-up, but there was some confusion on
15    our part, you know, for what (unintelligible) brought up
16    the groundwater monitoring reports, for instance, and it
17    was unclear if they were asking for Bureau of Water
18    Pollution Control monitoring, reports, which would have
19    been provided already, or if they were asking for
20    Corrective Action's monitoring reports.  So there was some
21    confusion there.
22                So I certainly have a response, and I do
23    believe that some of the things that they were asking for
24    were not yet provided, but as was indicated earlier on the
25    call, I think some of the design for the -- for the mesa
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 1    ponds -- I believe -- and I'll defer to NDEP, that that
 2    has since been provided.  But, again, those were pending
 3    documents -- documents pending the issuance of this
 4    permit.
 5                So -- but as far as, you know, the statement
 6    that, well, we gave an incomplete response, it's not
 7    necessarily true.  There were a number of documents, and
 8    we highlighted each and every one that were never in our
 9    possession, and I referred them to Nevada Energy.
10                They are entitled to the documents that are in
11    our possession, because those are public records, and we
12    don't have a dispute with that, and they don't really need
13    to subpoena to get that.  What they need -- if they need a
14    subpoena from Nevada Energy, that's a different issue, and
15    I won't speak to that.
16                But -- or if they have a problem saying that
17    those documents in Nevada Energy's possession should have
18    been in our possession, which is unfortunately much of
19    what Mr. Galpren was saying, he was saying you -- NDEP,
20    you need to go get us those documents, and my response
21    was, no, that's not part of our public records.  I don't
22    have an obligation to go pick those up for you.  You go
23    talk to Nevada Energy.
24                Same thing with the site assessment, their --
25    or their site access.  They were very upset that NDEP
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 1    didn't give them access to NV Energy's private property.
 2    Again, that's not our position.  That's not our duty, nor
 3    would we ever be able to do that.  Again, they'd have to
 4    deal with Nevada Energy.
 5                So we gave them what we had in our public
 6    record at the time of my response, September 21st, and I
 7    do have a follow-up, and we -- and we can talk about that,
 8    but it's not extensive.  It's certainly not anywhere near
 9    the number of documents that he's looking for.  And,
10    again, whether or not those are relevant to the issue of
11    this permit appeal is a totally separate issue.  And so by
12    me simply responding to the public records request, I'm
13    not stipulating that any of those documents are relevant
14    to the issue of the water permit.
15                COMMISSION CHAIRMAN GANS:  Question -- I
16    probably don't have to ask, but I will, anyway:  So what I
17    hear you saying is you're not making any relevancy
18    decisions on behalf of anyone, because I see -- I note,
19    and I know Mr. Galpren said this is in -- in his motion.
20    He says:  The failure of NDEP.  So it's like you failed to
21    do so you were supposed to do or give something that you
22    had, and you're telling me that is not the case.
23                MS. TANNER:  Yes.
24                COMMISSION CHAIRMAN GANS:  Okay.  Okay.  I'm
25    with the other panel members.  I don't have any other
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 1    comments until we hear from Nevada Energy.  So we'll go to
 2    Nevada Energy next.
 3                MR. WOODWORTH:  Are you ready for me?  This is
 4    Tom Woodworth, NV Energy.
 5                COMMISSION CHAIRMAN GANS:  Yes, sir.
 6                MEMBER WOODLAND:  Thank you.  And, again, we
 7    very much parrot the responses that have been made by
 8    NDEP's Counsel, Mr. Frey and Ms. Tanner.
 9                You know, I was also a little -- a statement
10    was made several times by Sierra Club's Counsel that NV
11    Energy has argued that NDEP has a right to withhold
12    documents, and I have to take issue with that, because I
13    have not certainly not said that in any of our pleadings.
14    In fact, we said quite the opposite, in quote, "Sierra
15    Club is always free to submit requests for public records
16    pursuant to the Nevada Open Records Law, regardless of
17    relevance to this proceeding."
18                And I think that's the point we're trying to
19    make that.  He -- Mr. Galpren and Sierra Club have the
20    right under the Nevada Open Records Law to get whatever
21    documents NDEP has, whether it's relevant to this
22    proceeding or not.  And if -- and I would have every
23    reason to suspect that NDEP is doing everything in their
24    power to get those documents to them.
25                The separate issue at relevance to this
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 1    proceeding, is whether or not they have the right to
 2    subpoena for documents.  And I don't feel Sierra Club has
 3    been constrained by the law or regulations in place that
 4    are -- for this proceeding, but I do feel constrained to
 5    go by them, and I'm going to look to NAC 445B.892, which
 6    provides the Commission subpoena power, and the
 7    Commission -- the Commission's subpoena power is upon good
 8    cause shown.
 9                What our argument is, is that there's been no
10    good cause shown to allow for a subpoena.  I say that for
11    two reasons.  One, something that's already been mentioned
12    numerous times, and we feel strongly about it on our end
13    is relevance.  There is no argument, and there is no
14    disagreement on our end that there is existing groundwater
15    impacts in the vicinity of the site associated with
16    historic operations or at least likely associated.
17                We have entered into an AOC with NDEP.  We
18    have spent large sums of money and will for several years
19    going forward, to investigation, characterize, and
20    remediate those impacts, not relevant to this proceeding.
21    None of those ponds, subject to the AOC, are subject to
22    this permit.
23                And with respect to the timeframe it has taken
24    the -- for the response to Mr. Galpren's point that
25    they've tried for several months to get documents that
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 1    they feel are relevant, and they haven't been able to get
 2    them, I'll just remind everyone of the timeline here.
 3    This permit was the notice of proposed action by the
 4    agency with was issued -- make sure I said this right --
 5    October 21st, 2009.  Here we are a year after that.
 6                So they have had -- they were involved in the
 7    public hearings.  They submitted written comments.  I
 8    don't understand -- now, I know they've become much more
 9    aggressive in the last few months, but again it's not like
10    they've been -- it's not like they haven't had ample time
11    to pursue this.  There -- it's been a year, and it's been
12    a year where they feel they still haven't received all the
13    documents they requested.  Well, maybe that's the case.
14    Maybe it isn't.
15                But did they take those actions at the proper
16    time, during the public comment period?  Are those
17    materials even relevant to this proceeding?  Those are the
18    issues that I think are relevant and I think they're
19    relevance specifically to your stat -- your regulatory
20    authority in 892.
21                I do not believe, and we do not believe here,
22    as Intervenors, that Mr. Galpren, the Sierra Club have
23    given any evidence of good cause to issue a subpoena and
24    related, obviously, for the same reasons, to vacate the
25    hearing date issue a new scheduling order.
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 1                And that's it.
 2                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Anderson
 3    and Mr. Coyner, again?
 4                COMMISSIONER ANDERSON:  This is Pete Anderson.
 5                Just a question for Mr. Galpren.  The table
 6    that arrived on October 19th, when was that produced?
 7                MR. GALPREN:  In Exhibit 3?
 8                COMMISSIONER ANDERSON:  Yes, sir.
 9                MR. GALPREN:  Probably we finished that the
10    day before.  And this is just a summary with some comments
11    as to their relevance of the -- I think it's Exhibit
12    Number 2 from the motion on October 6th.
13                COMMISSIONER ANDERSON:  Okay.  So --
14                MR. GALPREN:  But I wanted to -- we wanted to
15    show the specific relevance since that was -- since the
16    question was raised about that, by the opposition,
17    specific relevance each of these documents.
18                COMMISSIONER ANDERSON:  Okay.  So when you
19    went to the visit NDEP's offices in Carson City, did you
20    have a table such as this to go down to request your
21    information?
22                MR. GALPREN:  No, we didn't.  We asked for --
23    well, in June 30th, all information as to compliance,
24    and -- compliance with the prior permit of NV Energy's
25    Reid Gardner site.  And then we asked for specific
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 1    additional documents that weren't in the first -- that
 2    were not available to us by follow-up email to Gerald
 3    Gardner, both before the July visit and before the August
 4    visit.
 5                And those documents -- some of those were
 6    determined to be in the archives.  Some of those documents
 7    were determined to be with the Bureau of Corrective
 8    Action.  So we needed to, you know, coordinate with NDEP
 9    to be able to view the documents.
10                But we never were able to -- they -- they
11    never were able to produce -- or never did produce any of
12    the first three sets of critical documents that are in
13    Exhibit 3, the balance of the quarterly monitoring
14    reports, and any information with respect to the quantity
15    or characteristics of the waste water in the -- analyzed
16    by the interstitial layer monitoring, and have provided --
17    and still have not provided any information as to the
18    characterization of the site on the mesa or any of the
19    engineering design reports for the newly proposed ponds.
20                Categories 4 and 5 were supposed to be
21    submitted pursuant to the current permit, and we certainly
22    want to be able to review that prior to the hearing.
23    Those were required to are be submitted by NDEP by the end
24    of September.  We still haven't received those.  And none
25    of those were part of the list -- the larger list that
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 1    comprises the balance of this, that we received, the list,
 2    itself, from NDEP at the end of June.
 3                So the balance of this are documents that we
 4    sought so that we could fill in the holes, given the
 5    absence of information that was provided in June, so that
 6    we could piece together what is happening in the absence
 7    of their providing us with the direct documentation as to
 8    the design of the mesa ponds and site characteristics.
 9                And -- and any of the historical and current
10    monitoring of groundwater -- I'm sorry -- of the
11    interstitial waste water monitoring and the balance of the
12    quarterly groundwater monitoring reports.
13                The first one is expressly required to be
14    provided to the Bureau of Corrective Action pursuant to
15    the permit in 2005, Section 2B2.  The second interstitial
16    layer monitoring is required to be provided to the Bureau
17    of Water Pollution Control pursuant to the permit Sections
18    1A2 and Sections 1A1.
19                And then the characterization -- character --
20    characteristics of the mesa site and the engineering
21    design reports for the proposed ponds, those were
22    obviously required to be provided to NDEP, and we simply
23    have sought them and have not received them.
24                COMMISSION CHAIRMAN GANS:  Mr. Woodworth, this
25    is Jim Gans.  I guess I don't understand what you're
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 1    saying.  The Item 3 -- let's start there, the most recent
 2    one you just talked about.
 3                They were supposed to be -- I mean, you're
 4    tying to find them, or they weren't submitted, or I -- I'm
 5    not understanding what you're saying.
 6                MEMBER WOODLAND:  Was that addressed to
 7    Mr. Galpren or Mr. Woodworth?  I'm sorry.
 8                COMMISSION CHAIRMAN GANS:  Mr. Woodworth.
 9    Excuse me.
10                MEMBER WOODLAND:  NV Energy?
11                COMMISSION CHAIRMAN GANS:  Yes.  You just
12    made --
13                MS. REBERT:  Galpren just made that statement.
14                COMMISSION CHAIRMAN GANS:  Who made that last
15    statement?
16                MEMBER WOODLAND:  That was Mr. Galpren.
17                COMMISSION CHAIRMAN GANS:  Oh, I'm sorry.
18    Then it is to you.  I thought it was still -- I -- what I
19    don't understand is:  You're saying these are documents.
20    You got them on a list.  You haven't gotten them, and yet
21    I understand that they were supposed to be submitted.
22    These are documents that you believe NV Energy has?
23                MR. GALPREN:  So this is Dan Galpren.  That
24    question is addressed to me?
25                COMMISSION CHAIRMAN GANS:  Yes.
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 1                MR. GALPREN:  Yes.  Okay.  We're -- we're
 2    again looking at Exhibit 3 in response to the opposition
 3    to the motion.
 4                So the first five sets:  Quarterly groundwater
 5    monitoring reports, interstitial layer monitoring,
 6    proposed mesa ponds documentation, updated sampling and
 7    analysis plan, and updated operations and maintenance
 8    manual, those sets of documents were not on any list.
 9                Those documents are -- were either required to
10    be -- and -- and data, were either required to be
11    submitted to the Bureau of Water Pollution Control on a
12    regular basis pursuant to terms of the 2005 permit.  And
13    also I should say identical terms in the 2010 permit, or,
14    with respect to the documentation as to the proposed mesa
15    ponds, we believe were obviously required to be reviewed
16    by NDEP before it could make its relevant findings and
17    determinations precedent to issuing the permit.
18                Then the balance of these documents, we
19    believe, many of them were reviewed or should have been
20    reviewed by NDEP, and so we believe that many of them
21    should be in the files of NDEP.  For example,
22    correspondence between the Applicant and NDEP.  That
23    correspondence should be with NDEP.  That's on the fourth
24    item of page 2 or -- for example, the item right above
25    that, NDEP's 1999 Hydrogeologic Assessment Principle
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 1    Components and Data Needs.  That's an NDEP document.  It
 2    should be with NDEP, and we should not be forced to go to
 3    NV Energy for documents that clearly should be with NDEP.
 4                And then another -- a number of these
 5    documents, it's true, are fairly old.  For example, some
 6    of these documents have to do -- were -- were published in
 7    2004 or 2005; one in 2003, having to do with the
 8    hydrogeologic characterization of the existing waste water
 9    pond sites or proposed sites.
10                But let's have that information because we
11    have no other information as to the background
12    hydrogeologic conditions, and in order to be able to
13    fairly assess what is happening to groundwater, you want
14    to also be able to assess what the natural background
15    conditions should be, and so that's the reason why those
16    are relevant.
17                COMMISSION CHAIRMAN GANS:  Well, I'm not going
18    to judge the relevancy yet.  I'm just trying to figure out
19    where these documents are.  Ms. Tanner and -- and -- do --
20    you don't have these five?
21                MS. TANNER:  I can go through -- (coughing)
22    excuse me.
23                Sorry.  I've been operating under bronchitis
24    (coughing).
25                MR. FREY:  While -- while Ms. Tanner is
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 1    coughing, may I say something, Mr. Chairman?  This is Bill
 2    Frey.
 3                COMMISSION CHAIRMAN GANS:  Sure.
 4                MR. FREY:  On the first page -- and I've
 5    already scrolled past -- past it.  I'm on the computer,
 6    but about -- go down one, two, three, four -- the fourth
 7    document that they're requesting.  Updated sampling
 8    analysis plan was requested September 13th.  It was due
 9    September 25th of 2010, but this document that they're
10    asking for had no role in whether to issue the permit or
11    not.  This document was required as part of the permit.
12                So in their case -- I mean, there's a lot of
13    documents in here.  I just singled those -- that one and
14    the next one out.  But, you see, these are documents, it's
15    true.  I don't know if they have them or not.  Certainly
16    they're entitled to them.  But we're being asked to
17    provide these documents and allow time to review them when
18    on their face we know that they were not decision
19    documents.
20                UNIDENTIFIED SPEAKER:  Well --
21                MS. TANNER:  And I -- I would -- this is Lyna
22    Tanner.  I would concur with that and (coughing) I believe
23    Item Number 3, 4, and 5 all were conditions of the permit,
24    including -- engineering design reports were required to
25    be submitted prior to construction.  The site preparation
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 1    is not construction.  So that -- at least as of last week
 2    that was not yet available, although I do believe we
 3    thought that might have been coming in, and I think there
 4    was a reference to that, in fact, that it did come in.
 5                In regards to the quarterly groundwater
 6    monitoring report, I had indicated earlier that there was
 7    some confusion on that point, and this has sort of been
 8    put on hold, given all of this motion work, but
 9    essentially we were under the impression that all the BCA
10    monitoring reported been provided through Legal Copycats,
11    that they did, in fact, have those.
12                And with the exception of archives 2002, 2003
13    discharge monitoring reports generated as a condition of
14    the per -- of the prior permit, Sierra Club had access to
15    and did, in fact, according to our records, copy those
16    back in August.
17                So -- and then as far as the interstitial
18    layer monitoring, this one is a little bit unusual, and
19    I'll defer to NDEP as that this actually has been
20    provided, I believe it was an error in the prior permit.
21    It was required, but there was no deadline, and so the new
22    permit corrects that.  They are to provide that
23    information on a certain schedule.
24                So under the prior permit it just said, you
25    know, thou shalt provide, and so that -- that information,
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 1    I believe, was in the process of being cleared up.  And I
 2    think it -- again I would defer to NDEP, but I believe
 3    that if that information came in, it's come in -- come in,
 4    in just the past few days.
 5                MR. GALPREN:  Mr. Chairman, is it possible to
 6    respond to some of these points?
 7                COMMISSION CHAIRMAN GANS:  Well, I want to
 8    hold on just a second.  I've let this go.  I didn't ask
 9    Mr. Woodworth if he was done or not.
10                MEMBER WOODLAND:  Oh, absolutely, sir, yes.
11    This is -- this is Tom Woodworth and I was finished with
12    my remarks.
13                COMMISSION CHAIRMAN GANS:  Okay.  I want to
14    make sure.  And also I want to make sure that Mr. Coyner
15    and Mr. Anderson -- I want to make sure that you have your
16    questions and comments answered before I go any further.
17                COMMISSIONER COYNER:  This is Commissioner
18    Coyner.
19                I've kind of got, you know, three bags of
20    documents here.  I've got these older documents, which may
21    or may not be relevant, and which may or may not be in the
22    position NDEP.
23                It would be convenient, although I guess that
24    because of the timing, NDEP didn't have to be able to go
25    through this list and say, not in our possession, you


Capitol Reporters              (775) 882-5322







Page 86


 1    know, we don't got the Intelligence Corporation 1986
 2    Hydrogeologic Study that's referred to here, whether
 3    they're relevant or not, but at least to be able to
 4    respond to that.
 5                Any documents that were relevant to the new
 6    permit, the one that was just issued, I would think --
 7    unless, as Mr. Frey has indicated, they are conditioned on
 8    the permit, I would have think those would be all in a box
 9    somewhere, all in a bunch, and that you'd have ready
10    access to those.
11                So I'm a little confused why the Appellant
12    seemingly doesn't have the ability to have those or -- or
13    they can't be provided.  That one's still a question in my
14    mind.
15                The third bag is stuff that's ongoing all the
16    time, the groundwater monitoring reports.  I should be
17    able to walk over the two blocks to NDEP, tomorrow and my
18    lunch break and pull out the first quarter report of 2009
19    for these groundwater reports.  I mean, it should be that
20    simple.  And why three visits to NDEP didn't result in
21    that is -- I can't understand that in my head.  Whether
22    it's relevant or not.  It may or may not be.  That will be
23    decided at the hearing.
24                But you know, that -- that type of data, you
25    know, should be just right at people's fingertips or
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 1    should be posted on the Internet as some have advocated.
 2    So I'm thinking about those three bags.  I'm less
 3    concerned about the first one, because that's historic.
 4    It may or may not be relevant.  That will be decided at
 5    the hearing.
 6                The second, which was the stuff that was
 7    essentially in the box where the new permit was
 8    discussed -- you know, like -- I'm sure someone went out
 9    and did a site characterization on the soils, for where
10    they want to put these new ponds.  Was that considered
11    when the permit was being vetted?  You know, what
12    documents were considered when the permit was under
13    consideration by NDEP of the current data, not stuff
14    historic, not stuff down below.  And I don't see that
15    list.  I will have a -- I wasn't at the NDEP hearing, so I
16    don't know what they provided at the permit hearings.
17                And then the third thing about ongoing
18    groundwater monitoring data, that should be as plain as
19    the nose on your face.  So I'm really a little bit
20    confused, and I can sympathize a little bit with the
21    Appellant here.  If I'm confused, then certainly they are.
22                COMMISSION CHAIRMAN GANS:  Okay.  Can either
23    Mr. Woodworth or Bill, can you shed any light on
24    Mr. Coyner's confusion?
25                MEMBER WOODLAND:  This is Mister`-- this is
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 1    Tom Woodworth with NV Energy.
 2                I really can't speak to the issues in terms
 3    of -- all I can say is NV Energy has certainly submitted
 4    everything that they've been required to do to NDEP, and
 5    I -- I have every reason to understand that NDEP's doing
 6    everything in its power to get those documents to -- to
 7    the Appellant.
 8                I mean, our issue has always been two --
 9    two-fold.  Relevance -- I mean, we know they're entitled
10    to the documents, but is it relevant to this proceeding,
11    and should it be a basis to suspend their subpoena?
12                But, yeah, I won't go into that a lot any
13    further already.  So -- but that's all we can add to this
14    discussion.
15                COMMISSION CHAIRMAN GANS:  Well, in the -- in
16    the motion -- I think this is the October 6th motion --
17    Sierra Club is alleging that you have refused -- very
18    simply, the word is in the motion -- you have refused to
19    provide the materials.
20                MEMBER WOODLAND:  NV Energy has -- NV Energy
21    has directed -- we had a -- I had a personal conversation
22    with Mr. Galpren, and I instructed him that any requests
23    for documentation he should direct them to NDEP, and that
24    we have provided everything to NDEP that we are required
25    to under the application.
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 1                But I can't imagine it would be surprising to
 2    anybody that we're not -- we have no obligation to provide
 3    anything to somebody who is suing us at this point.  We
 4    provided everything we're required to, to the regulator.
 5    And if they have -- if they have a request of those
 6    documents, they're entitled to request them from the
 7    regulator.
 8             (Participants talking at the same time)
 9                COMMISSION CHAIRMAN GANS:  I have a further
10    question to follow up with Mr. Woodworth.
11                So am I correct in simply assuming, from what
12    you said, that the subpoena isn't going to do -- make any
13    difference as far as NV Energy is concerned, anyway?  Is
14    that what you're saying.
15                MEMBER WOODLAND:  No, no, no.  Of course, not.
16    If -- I mean, I was trying -- I mean, I didn't want
17    to explain to Mr. Galpren how he should go about doing
18    this, but obviously if we have an enforceable subpoena,
19    we're going to comply with it, but we don't have one right
20    now.
21                And we don't think they're entitled to
22    subpoena documents that are irrelevant to this proceeding.
23    And so that's why we were challenging the subpoena aspect
24    of it.  If they -- what I explained to Mr. Galpren is:  He
25    is entitled to anything he wants from NDEP under the Open
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 1    Records Act.  I don't believe what he's requesting of us
 2    is relevant to this permit proceeding.  So I'm not willing
 3    to provide it to him.
 4                Obviously, he's -- if he goes to you guys and
 5    is able to get an enforceable subpoena, and you guys
 6    believe, in your judgment, it's relevant, and that's
 7    forced upon us, we're obviously going to comply.
 8                COMMISSION CHAIRMAN GANS:  Thank you.
 9                MEMBER WOODLAND:  Yeah.
10                COMMISSION CHAIRMAN GANS:  Mr. Coyner,
11    anything else?
12                COMMISSIONER COYNER:  Well, I would be more
13    comfortable if I knew what documents were provided to the
14    public at the permit hearing, when the new permit was
15    discussed, if there was a list, if there was a map, if
16    there was a picture, if there was a cartoon.  I would be
17    very happy -- you know, that would make me feel a little
18    bit better, because that should be readily available.  As
19    I said, that should be in the box, and constrained, and --
20    and simply should be able to be provided to anyone.
21                If he -- if the Appellant is having a problem
22    getting those types of documents, I`-- I'm a little
23    concerned.  These historic ones, I'm not -- I'm not too --
24    you know, somebody read a report, and it referenced a 2002
25    document, and the 2002 document is not there, I'm not
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 1    really concerned about that, and that's a subject for
 2    another day.
 3                Stuff that was provided at the permit
 4    hearing -- you said, the activists were there.  I would
 5    assume that they picked up any documents that were made
 6    available to the public.  So those should be available to
 7    Mr. Galpren.  He should have them.
 8                And then this -- the groundwater monitoring
 9    stuff, again, there may or may not be relevant, but if
10    people are having trouble obtaining those, that makes me
11    not happy with the system.  So that's -- that's my
12    commentary, Mr. Chairman.
13                COMMISSION CHAIRMAN GANS:  Mr. Commissioner
14    Anderson?
15                COMMISSIONER ANDERSON:  Well, all of the
16    discussion, I think, we're on the about the same place
17    here, Mr. Chairman.  I agree.  I think if there's an issue
18    with not being able to get the current documents that were
19    a part of the decision making process for this permit,
20    then that needs to be resolved.  And I guess I'd like to
21    hear from Mr. Frey to that respect.
22                MR. FREY:  Sure.  This is Bill Frey.
23                And we are not hiding or keeping the
24    Appellants from any documents.  I hope I've made it clear
25    that whatever documents we have, unless they're
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 1    confidential, they're entitled to have.
 2                Ms. Tanner identified one group of documents,
 3    monitoring reports, that we were confused as to which
 4    monitoring reports they were referring to, the monitoring
 5    reports at Bureau of Corrective Actions or the monitoring
 6    reports at the Water Pollution Control, but that's simple
 7    to -- to straighten -- to fix.
 8                She was going to send out a letter to that,
 9    and I said hold off.  We're having the hearing today.
10    Let's just get it all over with at one time.
11                MS. TANNER:  And --
12                MR. FREY:  The problem is I -- I can't keep
13    saying, you know -- Sierra Club's position is we keep --
14    we keep not giving them documents, but when they come in
15    we copy them -- we send to the Copy Store any document
16    they select.  You see, I'm being put in a position of
17    trying -- I will always lose this argument that you
18    haven't supplied the documents I need.
19                Because no matter what I do, they're going to
20    say, uh, that's not the ones we need.  We need the ones
21    that show that you're guilty.  I don't know what those
22    ones are, but --
23             (Participants talking at the same time)
24                MR. GALPREN:  That's very objectionable.
25                MR. FREY:  (Unintelligible) and they can have
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 1    everything -- like I say, every document we have is a
 2    public document.
 3                Mr. Coyner, you've been right on that.  I
 4    understand your -- your three groups of documents.
 5    Obviously the one in the future, we can't supply.  The
 6    ones, you know, in -- what do you call it -- the
 7    warehouse, you know, those may be way over.  But if it's
 8    in the building -- and there are some documents down in
 9    the Las Vegas, a shelf of documents there, but if we have
10    the document and -- we will provide it.
11                I can't -- you know, until this list came out,
12    I don't have a way of reading their minds as to what --
13    not only don't I have that capability, if I had it, I
14    don't have to use it.
15                MS. TANNER:  This is Lyna Tanner.  May I --
16    Bill, may I put a finer point on that?
17                MR. FREY:  Sure.
18                MS. TANNER:  I -- I do appreciate the comment
19    by Chairman Coyner that, you know, certain documents
20    should be readily available.
21                And I think if you -- you know, think back
22    about what was said today, Mr. Galpren indicated that
23    their first visit, that they came to NDEP in Carson City,
24    which is where Water Pollution Control permit files are
25    located, to look at all of those documents that were
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 1    relevant to the issuance of the permit.  That was back in
 2    June.
 3                Now, in September they -- they list out a
 4    number of documents that, with all due respect, are
 5    primarily related to Bureau of Corrective Action.  Those
 6    files are located in Las Vegas.  So, again, there was some
 7    confusion on -- on whether (sic) they mean by monitoring
 8    reports, groundwater monitoring reports.
 9                Are they talking about the discharge
10    monitoring reports to which we have a record that they
11    copied, that, by the way, contain actually the similar
12    data to the groundwater monitoring reports that they're
13    requesting from the Bureau of Corrective Action?  And
14    then, more importantly, is that relevant to the
15    issuance -- to the issue of whether or not they get a
16    continuance?
17                So, again, it's not that we're refusing to
18    provide it.  It's that they -- they have been given
19    opportunity to -- to access those documents that were
20    relevant to the issuance of the permit.  They got that
21    back in June.  Three months later they make a request for
22    Bureau of Corrective Action documents, which I would argue
23    are not relevant.
24                And, yes, they're entitled to see them, but
25    the question is:  Does that entitled them to a continuance
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 1    of the appeal of a water permit?  And I would say the
 2    answer is no.
 3                COMMISSION CHAIRMAN GANS:  Thank you.
 4                MS. TANNER:  And -- and, your Honor, and
 5    I'm -- excuse me.  I always say your Honor.
 6                And -- and Mr. Chairman, NDEP is on this call,
 7    and they can certainly answer any questions about
 8    documents that were provided and the manner in which they
 9    were provided if there are any specific questions that I
10    haven't -- that I or Mr. Frey haven't answered.
11                COMMISSION CHAIRMAN GANS:  Thank you.
12                Mr. Galpren, I think I cut you off a little
13    earlier.  We're about ready -- the panel is about ready to
14    go into deliberation.  Is there anything else that you
15    wanted to add?
16                MR. GALPREN:  Yes.  Absolutely, Mr. Chairman.
17    Thank you for the opportunity.
18                The -- I can't -- I can't respond to all of
19    these things that were said, but let's be very clear about
20    this.  The quarterly groundwater monitoring reports are
21    required under the permit to the Bureau of Corrective
22    Actions, under the permit Section 2B2.
23                And there can be no doubt that those documents
24    are within the control of the Bureau of Water Pollution
25    Control, not merely the Bureau of Corrective Actions.
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 1                It's true that the permit requires a copy of
 2    them to be sent to BCA, but the primary repository -- the
 3    agency that -- the bureau that is responsible to oversee
 4    permit compliance, is the Bureau of Water Pollution
 5    Control.
 6                Second, with respect to the interstitial layer
 7    monitoring, contrary to what Ms. Tanner told you a few
 8    minutes ago, the 2005 permit and the 2010 permit are no
 9    different with respect to the reporting periods.  Each
10    requires that leakage rates shall be reported in units of
11    average gallons per day, per month, per pond, so monthly
12    reporting.
13                That material is -- or is -- is required to be
14    reported to the Bureau of Water Pollution Control.  NV
15    Energy has just stated that they provide all the
16    information that they're required to, to the Bureau of
17    Water Pollution Control, and I don't know how we could
18    have been any more clear about what we were seeking than
19    when we asked for -- asked for this data.
20                The information as to the hydro --
21    hydrogeologic site characterization of the mesa, we've
22    already heard that that material -- well, at least the
23    engineering design reports -- I'm presuming that they also
24    provided site characterization reports -- was provided and
25    formed the basis for NDEP's approval on July 25 of -- of a
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 1    construction permit.
 2                So why then could we not receive that
 3    documentation that we asked for, hydrogeologic site
 4    characterization of the mesa and the engineering design
 5    reports?  There's been no claim of confidential business
 6    information.  There's been no explanation for failing to
 7    give us those materials.
 8                So these are materials, at least the first
 9    three categories, that are clearly required to be provided
10    to NDEP on a regular basis or clearly required to be
11    provided to NDEP through the permitting process.
12                As to the other documents with -- that have
13    been identify through a document that was provided to us
14    by NDEP, in response to our request for information, we
15    need those documents in part because they have declined to
16    give us the -- the other relevant information, the
17    quarterly -- the historical quarterly groundwater
18    monitoring reports, including through 2009, the historical
19    and current interstitial layer of monitoring reports,
20    and -- and so on.
21                And we need them also so that we can be able
22    to come up with an assessment as to the background
23    conditions of -- the hydrogeologic background conditions
24    against which the performance of the existing ponds, which
25    continue under the current permit, and the performance of
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 1    the proposed new ponds can be adequately predicted.
 2                Without that information, we will not be able
 3    to make the kind of arguments that we wish to make at the
 4    hearing and in briefing that namely the permit terms are
 5    either sufficiently protective or insufficiently
 6    protective of the environment.
 7                I think I can leave it there.
 8                COMMISSION CHAIRMAN GANS:  Okay.  Thank you
 9    very much.
10                We will now go into our deliberations, the
11    panel deliberations.  I'd ask -- or give the panel a
12    couple of thoughts.
13                Number one, I think the law is pretty specific
14    about good cause for our deliberation or our decision.  I
15    think there may be also -- if we decide not -- are
16    inclined not to do the subpoena, we could also ask that
17    certain public documents be made available as soon as
18    possible or as a -- as a condition of our deliberation.
19                And I want to bring to the attention of the
20    panel, on page 7 of 8, of the motion by Sierra Club,
21    October 6th.  There's a sentence at the very end that
22    says, "In the alternative, in the event the SEC denies
23    requested action on Number 1, Sierra Club requests a
24    one-week delay in the presentation of brief" -- "of
25    briefing schedules."
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 1                So Mr. Coyner and Mr. Anderson, I'd like to
 2    make sure that you kind of keep these in the back of your
 3    mind, and at least provide the panel with your thoughts on
 4    where we should go with this.
 5                COMMISSIONER COYNER:  This is Commissioner
 6    Coyner.  Did we have a date certain for submittal of
 7    briefs, RoseMarie?
 8                MS. REYNOLDS:  Yes, we did.
 9                COMMISSIONER COYNER:  And that was?
10                MS. REYNOLDS:  The date for the Appellant's
11    opening brief was earlier this month, and the Appellant
12    did file their brief, although they've requested the right
13    to supplement their brief based on what happens at this
14    hearing today.
15                If I -- my memory serves me correctly, I
16    believe that the State and the Intervenor's brief, in
17    response to that opening brief, are due today, and then
18    the reply brief, if the Appellate chooses to file one, I
19    believe is due either at the end of next week or at the
20    beginning -- like November 1st or 2nd.
21                COMMISSIONER COYNER:  Which is the week of the
22    currently-scheduled appeal hearing, November 4 and 5.
23                MS. REYNOLDS:  Right.
24                COMMISSION CHAIRMAN GANS:  Correct.
25                COMMISSIONER COYNER:  Mr. Chairman, could I


Capitol Reporters              (775) 882-5322







Page 100


 1    ask NDEP a question?
 2                COMMISSION CHAIRMAN GANS:  Absolutely.
 3                COMMISSIONER COYNER:  With regards to the
 4    grouping of the documents -- and, Bill, if you're going to
 5    respond, I'm looking at the five-page document list, the
 6    hit list.
 7                MR. FREY:  Yes, sir.  I -- need to reopen it
 8    on my computer.
 9                COMMISSIONER COYNER:  Okay.
10                MR. FREY:  But just a second.
11                COMMISSIONER COYNER:  Well, I can you can do
12    this off the top of your head.
13                MR. FREY:  Yeah, sure.
14                COMMISSIONER COYNER:  Can you tell me in group
15    one, which is the quarterly groundwater monitoring
16    reports -- I understand they're in two different sections
17    of NDEP -- but do they exist?
18                MR. FREY:  I believe so.
19                COMMISSIONER COYNER:  They exist.
20                MR. FREY:  Yes.
21                COMMISSIONER COYNER:  So they were submitted
22    by the company promptly, and they -- they all exist.  So
23    they should be available, and I think a part of what I
24    heard they've already been copied -- some of them.  So --
25                MR. FREY:  Some of them have been.  I mean,
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 1    they can be put in a room to go through.
 2                COMMISSIONER COYNER:  Right.  So --
 3                MR. TINNEY:  Can I -- can I poke in?  This is
 4    Alan Tinney.
 5                COMMISSIONER COYNER:  Sure.
 6                MR. TINNEY:  I have a question,
 7    Mr. Commissioner.
 8                Bill, is that okay?
 9                MR. FREY:  If it's okay with the Commissioner
10    it's, fine.
11                COMMISSION CHAIRMAN GANS:  Absolutely.  Go
12    right ahead.
13                MR. TINNEY:  Thank you, Mr. Chair.  This is
14    Alan Tinney for the record.
15                To answer those questions, number one, I want
16    to make sure that everybody understands.  We've given
17    everything that we have -- that we know that we have.
18    They've never been -- we've never blocked them from any
19    document, as both of the attorneys have said -- have said.
20                Number two is at the hearing there was never
21    no request of any documentation, because the only thing
22    that was done at the hearing, Mr. Coyner, that asked
23    earlier, was -- it was a hearing, and that was the first
24    time that Sierra Club had ever shown up, and there was no
25    request of any documents to be brought to the hearing.  So
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 1    the only thing at the hearing was the permit and the fact
 2    sheet at the time.
 3                You know, we cannot provide documents that are
 4    not in our building.  So the only thing we can provide is
 5    what we have.  We have no other way to provide it.  So
 6    they've been in our building.  We provided them everything
 7    that we know that we have.
 8                So, you know, I'm not sure if I've answered
 9    your question, but we can only provide what we have in the
10    building, and we've provided everything that we have.
11                COMMISSIONER COYNER:  So they -- Mr. Chairman,
12    if I might ask Mr. Tinney a question.
13                Quarterly groundwater monitoring reports, and
14    they've got a long list here -- multiple years, your
15    position is they have those?
16                MR. TINNEY:  Mr. Chairman, thank you,
17    Mr. Coyner.
18                Those quarterly monitoring reports, we ran
19    that as out of the quarterly monitoring reports was part
20    of the AOC.  They were provided that through an email from
21    Mister`-- Mrs. Shannon Harbor out of BCA.  We did not --
22    we did not read that as the discharge monitoring reports
23    as part of the permit.  They're two different reports, but
24    they were provided those, anyway.  So, yes.
25                COMMISSIONER COYNER:  This is yes.
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 1                Interstitial layer monitoring -- again,
 2    Mr. Tinney, you don't have to answer this -- whoever knows
 3    this.
 4                The company provided all of those according to
 5    the conditions of the first permit, the 2005, I believe it
 6    is permit.  To your knowledge, they've submitted their
 7    required interstitial layer monitoring reports?
 8                MR. TINNEY:  Would you like me to answer that
 9    one, again, Mr. Commissioner?  This is Alan.
10                COMMISSIONER COYNER:  Whoever has the
11    knowledge.
12                MR. TINNEY:  Okay.  Ms. Lyna -- Ms. Lyna
13    Tanner actually said that correctly earlier.  That was a
14    part of the permit that has no date time of when those are
15    submitted.  They're getting those submitted as we speak
16    right now and will provide them as soon as we get them in
17    the building.
18                The units that Mr. Galpren was talking about
19    was a unit on how they deliver them to us, not of when
20    they're supposed to deliver it to them.
21                It's the units of -- of -- the dimensional
22    unit of what they're supposed to deliver them to us in,
23    not when they're supposed to give them to us.  We have
24    fixed that in the 2010 permit to make sure that they're
25    part of the quarterly monitoring report, the DMR's of the
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 1    2010 permit.
 2                MEMBER WOODLAND:  And this is Tom Woodworth
 3    with NV Energy, and that is absolutely correct.  We have
 4    recently learned that this was something that was -- there
 5    was just a confusion in interpretation for exactly the
 6    reasons that were said, and this had been fixed now,
 7    whereas -- contrary to what Mr. Galpren said, there is
 8    very distinct difference between a 2005 and 2010 permit.
 9                The 2005 permit does not include the following
10    sentence I'm going to read from the 2010 permit, "All
11    leakage rates to be reported with quarterly report."  That
12    wasn't in there before and now it is.  And now that
13    situation has been clarified.  As soon as NDEP brought
14    this to our attention, our people have been immediately
15    working to get that information collected.
16                COMMISSIONER COYNER:  So I guess -- again,
17    this is Commissioner Coyner for the record -- the reports
18    that would have been generated from 2005, with regards to
19    leak monitoring, report monitoring, exist or they don't
20    exist?  They don't exist?
21                And I'm a geological engineer, and the mining
22    industry, I think, reports this stuff all the time.  It's
23    not like it's some kind of foreign -- foreign thing to us.
24    We are very capable of leak monitoring and detection with
25    regards to cyanide heap leach.
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 1                So -- so do or do not the interstitial layer
 2    monitoring reports exist?
 3                MR. TINNEY:  I -- I just make -- I want to
 4    make sure that -- before I said it on the record, but,
 5    yes, the information does exist.  We are right now
 6    compiling it to make sure that we have everything, all the
 7    dates, the entire terms -- entire terms properly
 8    documented, but, yes, the information does --
 9             (Participants talking at the same time)
10                COMMISSIONER COYNER:  Back to 2005?
11                MR. TINNEY:  Yes.
12                COMMISSIONER COYNER:  And -- and, again,
13    Mr. Chairman, I don't want to belabor the point, but I
14    think the Appellant has a point, that if -- let's just
15    that NV Energy was going to come in and propose to
16    construct an identical cell up on top of the hill as to
17    what they're building down below, and if the building --
18    ones down below, for whatever reason, are adjudged at the
19    hearing as inadequate, that would be relevant to me --
20                COMMISSION CHAIRMAN GANS:  Point taken.
21                COMMISSIONER COYNER:  -- and I would want to
22    know that --
23                COMMISSION CHAIRMAN GANS:  Yeah.
24                COMMISSIONER COYNER:  -- if the plastic was
25    thicker, or thinner, or whatever.
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 1                So with regards to that, it would seem like
 2    that -- those -- that material -- again, it's from a
 3    historic system.  The system may not have been adequate to
 4    current standards.  I don't know.  So how relevant is it
 5    to the new permit?  I'm not sure.
 6                But I can tell you if they're coming in and
 7    saying, "I want to build the same one that I did down
 8    there," and the other one didn't work -- the first one
 9    didn't work, that would be relevant to me.
10                So it's good that that information is going to
11    be available.  I would like to think that the Appellant
12    could be provided that information with adequate time to
13    do that sort of analysis that I just did in my head, sort
14    of on the fly.  So I mean, okay.  I'm there.
15                How about this hydrologic -- okay -- those are
16    both kind of historic, you do a sort of comparative
17    analysis, all that sort of thing.  It could be relevant.
18    But this Number 3 -- wasn't there or isn't there available
19    a geological engineering report on the proposed site for
20    these ponds?
21                Being a geological engineer, I would think
22    there would be one.
23                MEMBER WOODLAND:  This is Tom Woodworth at NV
24    Energy.  There certainly are, and they would --
25                COMMISSIONER COYNER:  And was it in the
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 1    possession of NDEP or is in the possession of NDEP?
 2                MR. GARCIA:  This is Tony Garcia with NV
 3    Energy.
 4                So as required for any engineering technical
 5    designs like that, we have to do the hydro -- the
 6    geotechnical study.  That study has been done.  I'd have
 7    to confirm it, but I believe when the application was
 8    submitted, it was referenced and the specifications and
 9    design -- again, I'm not sure that the actual report was
10    submitted, but it was probably referenced.  We'd have to
11    follow up on that, but we can confirm that it was done.
12                COMMISSIONER COYNER:  Does NDEP want to
13    comment?  Do you have a copy that report in your
14    possession?
15                COMMISSION CHAIRMAN GANS:  Mr. Frey?
16                MR. FREY:  I'd have to defer to Alan.  Alan
17    Tinney.
18                MR. TINNEY:  Mr. Chairman, Alan Tinney,
19    Mr. Commissioner Coyner.
20                We would have to look at that.  But let me
21    take it back just for a second on what's required to issue
22    a permit.  The issuance of a permit is required upon an
23    application.  All this other information is -- all these
24    other documents, and the documents -- and I also want to
25    make sure that the interstitial fluid leakage rate of the
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 1    2005 permit -- there was no specific date that that was
 2    required to be turned in.  So there's no compliance
 3    issues.
 4                I'm sure they have the ability to do it.  I'm
 5    sure that they can do it.  I'm sure they will have the
 6    reports into us, and we'll provide them once we have them
 7    in our building.
 8                The second question is the hydrogeological
 9    report.  We'd have to look and see if actually that report
10    was in the building.
11                But, you know, please remember that all these
12    ponds are zero discharge per mo -- ponds.  They're not
13    going to be going into the -- you know, into any of the --
14    any of the soil.  So we'll be reviewing the document of
15    the construction and the -- and the -- and the engineering
16    design documents of the pond once submitted prior to
17    construction of the ponds.
18                COMMISSIONER COYNER:  Well, I guess I thought
19    I heard NV Energy -- this is Commissioner Coyner again,
20    for the record -- that NV Energy is out there with the
21    scrapers building the ponds.
22                MR. WOODWORTH:  And -- and this is Tom
23    Woodworth.  I think we misspoke earlier, because there was
24    on some confusion on our end.  But the site that -- I'll
25    let Tony Garcia state it, because the information was sent
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 1    to NDEP.  It's just a different department, apparently,
 2    that receives it.  So --
 3                MR. GARCIA:  This -- this is Tony Garcia of NV
 4    Energy.  So the way that we -- the way we have handled and
 5    work with NDEP, it's -- it's multiple departments within
 6    NDEP, where the application to renew the waste water
 7    discharge permit was directly in communication -- in -- in
 8    cooperation with the Bureau of Water Pollution Control
 9    permitting.  That would be Alan Tinney's group.
10                As far as the design and specifications of the
11    new ponds, that design specification, and along with
12    whatever additional supporting documents, went to NDEP
13    Technical Services.
14                The third party that we dealt with, in getting
15    the dam safety part of that approved, was with the NDEP
16    Bureau of Water Resources, which is another different
17    department.  So where we kept hearing about we can't find
18    the document, there's three different divisions or
19    departments within NDEP that we've been cooperating with,
20    all of which have regulatory authority to either, number
21    one, grant the permit, authorize the design and
22    specifications, and then the final design for the dam
23    safety part and the authority to discharge water is a
24    different division.
25                So there's -- there's documents throughout
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 1    NDEP.  They're not all just in one department.
 2                MR. TINNEY:  So we misspoke when we said we
 3    hadn't submitted the information to NDEP.  What was meant
 4    was that it was submitted to NDEP, but it was sent tot eh
 5    appropriate department within NDEP.
 6                UNIDENTIFIED SPEAKER:  That is correct.
 7                MR. GALPREN:  Mr. Coyner?  This is Dan
 8    Galpren.  I would just like to say, if I can, that I can
 9    quickly for the record in responding to Mr. Tinney and
10    also to Mr. Woodworth, I -- I cannot let it stand without
11    objecting to the characterization of the 2005 permit as
12    not requiring reporting of interstitial layer monitoring
13    analysis.
14                The permit clearly says that it will be
15    reported separately for each month, and daily flow for
16    each month shall also be reported.  And it also says
17    leakage rates shall be reported in units, of average
18    gallons per day, per month, per pond.
19                So I think that the Applicant was on fair
20    notice, not as to what particular day of any particular
21    quarter they need to report this information, but that
22    information needed to be reported on a monthly basis
23    rather than simply maintained within the offices of NV
24    Energy.
25                COMMISSION CHAIRMAN GANS:  Mister --
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 1                MR. GALPREN:  That's -- that's an important
 2    compliance issue with respect to the 2005 permit.
 3                COMMISSION CHAIRMAN GANS:  We understand your
 4    point, and I think that's been asked and answered.
 5    Whether you accept that answer or not, I don't know, but I
 6    do know I feel it's been answered.  And I don't want to
 7    being back and revisit that any more.
 8                MR. GALPREN:  Okay.
 9                COMMISSION CHAIRMAN GANS:  Mr. Anderson?
10                COMMISSIONER ANDERSON:  You know, this is a
11    very complex situation here.  I guess if I understand the
12    discussion with Commissioner Coyner, there is a lack of
13    information today regarding interstitial layer monitoring,
14    and I guess to some degree we need a clear roadmap here of
15    how the process is to work.
16                I feel like I'm at a bit of a loss to make
17    a -- come to a conclusion here until I fully understand
18    what the process for the permitting and the three
19    different areas of NDEP or Water Resources, and how it all
20    fits together.
21                COMMISSION CHAIRMAN GANS:  Let me just make a
22    comment as part of the panel.  I understand what
23    Mr. Anderson is saying, because I had to share some of
24    that concern or confusion.
25                Where I stand is I -- I don't have a problem
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 1    with continuing the hearing.  I am -- I'm reluctant to
 2    pursue a subpoena power, given what I've heard today.
 3                So my -- the direction I would probably go
 4    with this or certainly consider, if the other panel
 5    members concur, would be a direction of, okay, let's give
 6    some more time, which would also give, in the alternate, a
 7    little more time with the briefing schedule, and a little
 8    more time with the hearing.
 9                I'm reluctantly saying this, because I hate to
10    drag these things out.  It -- these things can just go on
11    and get a life of their own.  If the panel wants to
12    consider -- and I'm trying to do this so we can get on
13    with this -- maybe a 30-day extension until early
14    December.  I want to be careful.  We're all getting into
15    the holiday season, but I'd like to get this thing done as
16    soon as possible.
17                So with that, as a suggestion, Mr. Coyner,
18    Mr. Anderson, if you've got any alternatives or ideas
19    other than, I'd certainly like to hear it.
20                COMMISSIONER COYNER:  This is Commissioner
21    Coyner.
22                I came in reluctant to extend the schedule,
23    because NV Energy has put at business risk, as they move
24    forward.  We have a February date for -- for the pond
25    filling that's in front of us, that I view as a sort of a
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 1    watershed date.
 2                But I'm -- I'm still uncertain -- I don't
 3    have -- I don't have, although I've heard from NDEP, that
 4    they've provided everything they have in the building,
 5    and -- but yet I hear relative -- two offices, and three
 6    different agencies, that might have relevancy to this
 7    permit or not.  That's led me to be a little less certain
 8    of moving forward.
 9                I guess I'd like to hear from the three
10    parties -- this would be briefly -- from Nevada Energy,
11    and Sierra Club, and from NDEP, their feelings about a
12    continuance.
13                COMMISSION CHAIRMAN GANS:  We'll take them in
14    the same order before, and the Appellant first.
15                MR. GALPREN:  Thank you, Mr. Chairman and
16    Members.
17                Well, a 30-day extension would be adequate
18    if -- if there's not a tremendous delay in getting the
19    necessary data and documents.  To expedite, it probably it
20    would be good if I and my expert could speak directly to
21    NDEP officials who would be in charge of trying to, you
22    know, aggregate this information and convey it to us.
23                As I said in the opening, I think that we need
24    about -- at minimum of three weeks subsequent to actually
25    receiving the information to be able to, you know, fully
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 1    digest it and utilize it in our briefing and the hearing.
 2                So 30 days -- if we're talking about 30
 3    working days that could work, so long as -- so long as the
 4    information is received within the first 10 days.  Now, I
 5    don't know how else to answer that question.  We need
 6    sufficient time to be able to read the documents and to be
 7    able to analyze it.
 8                COMMISSION CHAIRMAN GANS:  Okay.  I -- I will
 9    say, to clarify, before we go on to NDEP, I was thinking
10    of 30 calendar days, not 30 work days.  So I guess I'm not
11    absolutely tied to that, but that's what I would
12    recommend.
13                So let's go on to NDEP.
14                MR. FREY:  Yeah, thank you, Mr. Chairman,
15    yeah.  You know, in the course of an hour and a half we
16    went from three weeks to six weeks.
17                We're opposed to the continuance because
18    they'll will be another one and another one.  Because -- I
19    mean, we're going the supply documents -- and I hear what
20    you're saying on this, and I hear what the other
21    Commissioners are saying, too.
22                But we have a list, and we'll provide those
23    documents, but is there going to be another list and then
24    another list, and then what about these documents?  You
25    see, we've had them -- we've had the Sierra Club over
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 1    three times, and we give them the documents that we have.
 2    And I understand you're in a difficult position that
 3    it's -- we said and then they say.
 4                But we need some finality to this, and we need
 5    to get this on so that if, in fact, we do prevail, that
 6    the construction of these new ponds can go on, because
 7    they are an improvement to the environment.
 8                I take what Commissioner Coyner said.  You
 9    know, he wants to know if they leak or not, but whether
10    they leak or not, I -- I have to just conclude that brand
11    new ones are going to be better than two- or
12    three-year-old ones.  I mean, maybe there's something
13    wrong with that, but I just think that way.
14                And so -- if you're -- and I understand your
15    entertaining this continuance, but I have to just plead
16    with you to put some kind of control on this, because we
17    are you at the mercy of all these hearings, no, we didn't
18    get the documents.
19                COMMISSION CHAIRMAN GANS:  Understood.
20                MR. FREY:  Thank you.
21                MR. WOODWORTH:  And this is Tom Woodworth from
22    NV Energy.  We -- we would, of course, obviously second
23    what Mr. Frey said.  We could just point out two things.
24                I mean, we certainly do understand that
25    Appellant has the right and it's certainly relevancy to
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 1    look at documents that were part of this application
 2    process.
 3                But we would just make two points that we made
 4    earlier.  It should be limited to what is truly relevant
 5    to this proceeding, and, secondly, I would still argue
 6    that this is coming late in the process.  They had the
 7    opportunity to make these requests as early as
 8    October 2009.
 9                They didn't decide to make this request -- and
10    I might be off by a week here, and I'm sure Counsel will
11    correct me, but they came in to NDEP's offices in around
12    June 2010, and they made requests in June.  Then when the
13    got the abeyance of their appeal, no more action until
14    September.
15                I feel that they could have done this stuff
16    well -- well earlier, during the public comment phase, and
17    I feel like NDEP and particularly us are left to suffer
18    because they're now going to be making these requests now,
19    this late, and that kind of impacts our finality.
20                That all said, I don't think we're going win.
21    I don't know if we're going to persuade you on that point,
22    but if the documents were relevant, and we had a
23    limitation to these continuances, NV Energy doesn't
24    necessarily disagree with the point that they should have
25    the ability to look at documents that are relevant to the
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 1    application.
 2                COMMISSION CHAIRMAN GANS:  Gentlemen, with
 3    that, I want to make clear that all, you know, as far as
 4    I'm willing to go is 30 calendar days, period.  No more
 5    extensions.  It's the end.  We've got to move forward with
 6    this, if we even go that far.
 7                I would also suggest that maybe the Items 1
 8    and 2 -- I agree with Mr. Coyner.  I think that as soon as
 9    those are available or wherever they are, we -- we can --
10    we can see some -- some amount of legitimacy to those, but
11    as far as the rest of the list goes and everything else
12    going on, there's not going to be any more lists.  We're
13    not going to continue to delay this, for the very reasons
14    that NV Energy is saying and NDEP.
15                So that's where I am.  Mr. Coyner,
16    Mr. Anderson, anything you can add or want to change is
17    fine with me.
18                COMMISSIONER COYNER:  Mr. Chairman, this is
19    Commissioner Coyner.  I -- I believe -- and I'm just going
20    to group them into three items, one, two, and three, and
21    they're the first three items on the list of documents.
22    I'm really not concerned about the rest.
23                It would seem to me that there's been evidence
24    presented that they already copied some of these, maybe
25    not some of the other ones, because they were in two
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 1    locations, but that should be readily resolved, like next
 2    week, on the quarterly groundwater monitoring reports.
 3                The interstitial layer monitoring, there's
 4    obviously some sort of miscommunication or difficulty.  It
 5    looks like it's being handled, being resolved.  I'd like
 6    to see that in some somebody's hands, if somebody could
 7    provide me with a timeframe, that could tell me that would
 8    be done by the end of next week, I'd appreciate it.
 9                The hydrologic site characterization report, I
10    believe exists.  I think it told it exists.  Again,
11    speaking as a geological engineer, that document should be
12    easily provided, unless there's a reason not to provide
13    it.
14                And that one I would even venture into the
15    subpoena realm, because it could be a very key document
16    with regards to the site and the suitability of the site.
17    But, again, if it exists, it's as easy as tomorrow, if the
18    subpoena is issued, it has to be produced.  So in my mind,
19    I see most of those three things being resolved within a
20    week.
21                Knowing the difficulty of getting everyone
22    together, and Mr. Walker went quite a -- quite a length to
23    get those two dates secured, I'm almost willing to go with
24    the assurances the -- with assurances that those three
25    documents, nothing else could be provided, with the
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 1    original hearing date.
 2                And I believe that they can be provided by the
 3    end of next week.
 4                COMMISSION CHAIRMAN GANS:  Mr. Anderson?
 5                COMMISSIONER ANDERSON:  I would concur,
 6    Mr. Chairman.  I think that all three of those can be
 7    produced readily, quickly.  And that would certainly give
 8    the Appellant enough time to take a look at them before
 9    the November 4th hearing.  I concur without objection.
10                COMMISSION CHAIRMAN GANS:  Okay.  Then what I
11    need is a motion.
12                COMMISSIONER COYNER:  Well, I would give --
13    before I make a motion, I would give NDEP one more shot
14    at:  Is that a realistic expectation?  And if it's not, I
15    need to hear that, because then I'd entertain the idea of
16    a continuance.
17                MS. TANNER:  This is Lyna Tanner for the
18    Attorney General's Office.  We'd defer to Ms. Cripps' and
19    her staff as far as whether or not dealing with 1, 2, and
20    3 can be provided.
21                And I guess I just want to make sure I
22    understand, on top of that, that the remaining documents
23    listed as not received, we're not going to worry about for
24    the purposes of the appeal.  I'm not saying that they
25    can't get what's in our possession, but for purposes of
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 1    the appeal, we're not -- those would not be subject to
 2    further continuance.
 3                COMMISSIONER COYNER:  That's my intent,
 4    Mr. Chairman.  I -- I -- we can't have interminable
 5    fishing trips that just go on and on for more and more
 6    fish.
 7                COMMISSION CHAIRMAN GANS:  I agree.
 8                MS. TANNER:  So I would defer to Ms. Cripps
 9    and her staff as to whether or not 1, 2, and 3 can be
10    provided within the -- a week's timeframe.
11                COMMISSION CHAIRMAN GANS:  (Unintelligible),
12    please?
13                MR. TINNEY:  Thank you.  This is Alan Tinney
14    for the record.  Thank you, Mr. Chairman.
15                We're more than happy to give -- we -- we
16    already gave quarterly monitoring reports, but we will
17    give them again, and make sure that everybody's cc'd to
18    see that we've shown those also again.
19                Interstitial layer monitoring, as soon as we
20    get them in the door, we'll be more than happy to get
21    them.  So we'll -- we don't have it this right this
22    second, but we're more than happy to give them.  The
23    second we can get them in the door, they can -- we'll make
24    sure and we'll cc everybody on that.
25                The proposed mesa pond documentation, the
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 1    hydrogeologic site characterization report, we will go
 2    downstairs and look for that, and if we have it in the
 3    building, we'll get it to you right away.
 4                So that's -- so I want to make sure those are
 5    your three reports, Mr. Chairman and Commissioner
 6    Coyner -- those are the three that we have to give under
 7    your proposed thoughts.
 8                MS. TANNER:  Engineering design reports, as
 9    well?  Is that -- was that also included --
10                COMMISSIONER COYNER:  I don't know that means,
11    Mr. Chairman.  I'm not sure that those have been produced
12    yet by the company.  So I can't really say.
13                MR. WOODWORTH:  Yeah.  This is -- this is Tom
14    Woodward for NV Energy.  I've confirmed this with our
15    people.  We are -- we've been working diligently on this
16    interstitial monitoring information, since it was brought
17    to our attention, and we worked out that confusion.
18                We are -- we seem confident that we will be
19    able to make -- get that information to NDEP timely, so
20    that they could make the commitment to have all this
21    information out by the end of next week.
22                COMMISSION CHAIRMAN GANS:  All right.
23                COMMISSIONER COYNER:  And can we touch on the
24    hydrogeologic site characterization report?  To Nevada
25    Energy's knowledge, is that in the hands of it some branch
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 1    of NDEP?
 2                MR. WOODWORTH:  We were just talking about
 3    that.  We -- we don't know -- we don't know, but if it
 4    isn't, we will have no problem getting it to the --
 5    getting it to everybody by the same timeframe.
 6                MR. GARCIA:  This is Tony Garcia, NV Energy.
 7    So, again, talking about the different branches within --
 8    within NDEP, I believe the document that you're seeking
 9    may have been submitted to the Technical Services Group,
10    and it may be in the Las Vegas office as opposed to the
11    Carson City office.  So I would suggest you check there
12    also.
13                MR. WOODWORTH:  But we'll -- we'll definitely
14    work with NDEP to make sure -- if -- if they -- if they
15    can't find it, or if they haven't submitted it yet, it
16    will get there.
17                COMMISSIONER COYNER:  So, Mr. Chairman, this
18    is Commissioner Coyner again for the record.  I don't
19    think a subpoena is necessary for that document seeing as
20    how the company, at least, believes that it's in the
21    possession of NDEP.
22                COMMISSION CHAIRMAN GANS:  Yes, I -- I agree
23    with you.
24                COMMISSIONER COYNER:  So given the fact that
25    that those materials can be provided by the end of next
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 1    week, which it sounds like I've gotten an assurance from
 2    them that those -- that the three can, I'm willing to go
 3    forward with the current appeal hearing.
 4                COMMISSION CHAIRMAN GANS:  Okay.  So let's
 5    make sure we clarify what we just discussed.
 6                First of all, the documents that we've agreed
 7    to, which are the quarterly groundwater monitoring
 8    reports, the interstitial layer monitoring, and the
 9    hydrogeologic site characteristics reports, will be
10    available and presented by the end of next week.
11                Now, do we have any holidays to consider
12    during this next week period?
13                COMMISSIONER COYNER:  Nevada Day.
14                COMMISSION CHAIRMAN GANS:  Nevada Day is what?
15    On Friday?
16                COMMISSIONER COYNER:  Friday.  Go to the next
17    Monday.  But then you're bumping up against the Thursday
18    hearing, and I know -- I'm weakening on my continuance.
19                MR. TINNEY:  If we -- if we can -- this is
20    Alan Tinney, Mr. Chairman.  Can I make a simple -- if we
21    can get all these documents together, we'll -- we'll
22    provide them by Thursday.
23                COMMISSION CHAIRMAN GANS:  Okay.  That -- but
24    that's what we're basing this motion on.  They will be --
25    they will be available by Thursday.
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 1                MR. GALPREN:  Mr. Chairman, the design
 2    reports?  What was the conclusion there?  Those are
 3    essential for us to be able to evaluate the -- the degree
 4    to which the mesa ponds will be structurally sound and
 5    will not leak.
 6                COMMISSION CHAIRMAN GANS:  Mr. Garcia, what
 7    was the story on that?
 8                MR. WOODWORTH:  This is Tom Woodward, and I'm
 9    looking at my Environmental Services Manager to make sure
10    I don't say this incorrectly, but we believe all that
11    information has been provided to the NDEP's Technical
12    Services Group -- (indistinct voice in the background) --
13    and the Bureau of Water Resources.
14                But when we leave this room we will make sure
15    that that has been the case.  So if there's any confusion
16    on that, or people can't find it, we will get it to them.
17                COMMISSION CHAIRMAN GANS:  Mister
18    (unintelligible), we'll add that --
19             (Participants talking at the same time)
20                COMMISSIONER COYNER:  Mr. Chairman, this is
21    Commissioner Coyner, just for the record.
22                And am I to understand, when you say,
23    "engineering designs," that would be like, well, the
24    pond's going to look like in profile, it's going to have
25    this kind of slope, it's going to have this kind of base
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 1    underneath of it, it's going to have this thickness of
 2    plastic, that sort of thing?
 3                MR. GALPREN:  Mr. Coyner, yes, that's correct.
 4                COMMISSIONER COYNER:  Well, I'm asking the
 5    company.
 6                MR. GALPREN:  Oh, I'm sorry.
 7                COMMISSIONER COYNER:  I think that was
 8    Mr. Galpren.
 9                UNIDENTIFIED SPEAKER:  That was our
10    understanding as well, yes.
11                COMMISSIONER COYNER:  And that's what --
12    that's what you believe you've already provided and you
13    just need to locate.
14                UNIDENTIFIED SPEAKER:  That is correct.
15                COMMISSION CHAIRMAN GANS:  So now we know what
16    documents are going to be provided, and we know they're
17    going to go provided by Thursday.
18                And now the next question I have is:  Can we
19    stay with the existing hearing date?  I would prefer to do
20    that if at all possible.  Mr. Coyner, Mr. Anderson?
21                COMMISSIONER ANDERSON:  Yes, Mr. Chairman, I
22    would suggest we stick with the current date of
23    November 4th and 5th, 2010.
24                COMMISSION CHAIRMAN GANS:  Mr. Coyner?
25                COMMISSIONER COYNER:  As long as they're


Capitol Reporters              (775) 882-5322







Page 126


 1    provided by Thursday.  I think there needs to be an
 2    allowance for the fact if we don't make that deadline,
 3    that gives essentially, them the weekend, and Monday,
 4    Tuesday, Wednesday to consider the content of those
 5    documents.  It's a fairly short timeframe, a fairly short
 6    fuse, but as we've heard, we've been at this since last
 7    October.
 8                COMMISSION CHAIRMAN GANS:  That's correct.
 9    Okay.  I need to motion.
10                COMMISSIONER COYNER:  Okay.  I think I'll take
11    a shot at it.  This is Commissioner Coyner.
12                I would move that the hearing -- the scheduled
13    hearing -- the hearing scheduled be maintained for
14    November 4th and 5th.  Is the correct dates, John Walker?
15                MR. WALKER:  That is correct.
16                COMMISSIONER COYNER:  Okay.  November 4th and
17    5th, with the stipulation that -- and it should come from
18    NDEP, so there won't be a subpoena involved here -- but
19    from NDEP three groups of documents.
20                One, the quarterly groundwater monitoring
21    reports.  I understand there's two types, but
22    essentially -- Xerox both of them.  You know, it's just
23    the time at the Xerox machine.  So three groups of
24    documents.
25                The quarterly groundwater monitoring reports,
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 1    the interstitial layer monitoring data, and the
 2    hydrologic, and the third category would be hydro --
 3    hydrogeologic characterization report and engineering
 4    design reports.
 5                And that's my motion.
 6                COMMISSIONER ANDERSON:  I'll second that
 7    motion.
 8                COMMISSION CHAIRMAN GANS:  Okay.  Before we go
 9    on is there any -- any discussion by the panel of the
10    motion?
11                COMMISSIONER COYNER:  Did I have in motion by
12    Thursday?  I'm sorry.  Kathy, can you help me?  That was
13    my intent.  If not, that those be documents be provided by
14    Thursday.  And somebody help me with the date.
15                MS. REBERT:  October 28th.
16                COMMISSIONER COYNER:  Thursday, October 28th.
17                MS. REBERT:  Yes.
18                COMMISSIONER COYNER:  Okay.
19                COMMISSION CHAIRMAN GANS:  Okay.
20                MR. GALPREN:  Mr. Chairman, Dan Galpren with
21    the Sierra Club.  Our -- the briefs -- our reply brief, in
22    which we would have to cram all this analysis, would be
23    due on November 1st.  So it would essentially give us
24    Friday, Saturday, and Sunday to incorporate what is likely
25    to be -- when you're including the design reports, and the
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 1    hydrogeologic site characterization reports, all the
 2    monitoring data, a very substantial amount of material.
 3                COMMISSION CHAIRMAN GANS:  From my part -- and
 4    I would have to get input from both Mr. Anderson and
 5    Mr. Coyner -- I'd be willing to go to November 2nd.
 6                MR. FREY:  Mr. Chairman, this is Bill Frey.
 7    Given -- oddly enough, the day from my brief was today,
 8    and then the dispute over the documents and the
 9    continuation came up.  And is it possible that I could
10    have one-day extension to file my -- my brief, until
11    tomorrow?
12                COMMISSION CHAIRMAN GANS:  If my fellow
13    Commissioners have no problem with it, I have no problem
14    with it.
15                COMMISSIONER COYNER:  Well, let's discuss that
16    point, Mr. Chairman.  This is Commissioner Coyner.
17                Those are fairly onerous timeframes, it seems
18    like, given what we went through today.  I'm not
19    certain -- I'll throw this on the table, Mr. Chairman, and
20    let's see what you have to say in terms of the briefs.
21                Perhaps -- maybe given the tight timeframes
22    that we're trying to adhere to here with regards to the
23    hearing, are briefs still necessary?  And I'm going to put
24    that on the table and let you shoot bullets at it.
25                COMMISSION CHAIRMAN GANS:  Let me let
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 1    RoseMarie Reynolds weigh in on this.
 2                COMMISSIONER COYNER:  The reason -- excuse me,
 3    Mr. Chairman.
 4                The reason we require briefs is to focus the
 5    argument.  Essentially, that's what the purpose of the
 6    briefs are, and I'm a great proponent for briefs.
 7    Don't -- don't get me wrong, because that's exactly what
 8    they're designed to do is to, you know, get the extraneous
 9    out and focus exactly what it is that we're appealing
10    here.
11                So -- but we have now created a fairly tight
12    timeframe box, especially with the fact that we've added
13    some document requirements and so forth.  What -- I just
14    want that to be considered.
15                COMMISSION CHAIRMAN GANS:  Okay.
16                MS. REYNOLDS:  And you should -- this is
17    RoseMarie Reynolds for the record, and you should remember
18    that the reply brief that Mr. Galpren was referencing, is
19    optional.  So if the Commission wants to change their
20    order on the briefs, they are able -- you can do that, if
21    that's what the Commission wants to do.
22                COMMISSION CHAIRMAN GANS:  Any comments,
23    Mr. Anderson or Mr. Coyner?
24                COMMISSIONER COYNER:  Again, Mr. Chairman,
25    this is Alan Coyner for the record.
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 1                You know, I don't want to create a monster.  I
 2    don't want to put people into boxes where they have to
 3    burn 24 hour candles to make things happen, especially
 4    with regards to the briefs.  I'm sympathetic to the
 5    attorneys, believe it or not.
 6                So I guess, again, if -- if it's humanly
 7    possible, that would be a good thing.  I think a lot of
 8    this is going to be end -- end up in the hearing, anyway,
 9    with regards to relevancy.  It will be decided upon there
10    regardless of the briefs.
11                So, again, I'm leaving it up to your judgment,
12    I guess, on -- on that point.
13                COMMISSION CHAIRMAN GANS:  Let me ask the
14    three parties, the Appellant, NDEP, and Intervenor, what
15    opinions they hold on these briefs, and we'll start with
16    Appellant.
17                MR. GALPREN:  Well, Mr. Chairman, to receive,
18    you know, this amount of material just one week prior to
19    the hearing, even without -- without respect to the
20    briefs, means that at least from my part and probably my
21    expert, we will be working twenty -- around the clock.
22                I would greatly prefer to see at least a week
23    or two weeks of delay, so that the Commission can have the
24    benefit of our most considered judgment and the best
25    decision could be made by the Commission.
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 1                You know, so to receive this amount of
 2    material on Thursday and need to crank out a brief by
 3    Monday would be almost impossible.  And so -- and so,
 4    again, I am urging that we have some reasonable amount of
 5    time after receipt of -- after the deadline for the
 6    receipt of all these materials, to be able to work that
 7    into our presentation, both in the briefs and in the
 8    hearing.
 9                These materials are not intuitive to many
10    persons, including myself, and though we have a tremendous
11    expert assisting, we -- we want to be sure that we fully
12    understand them and their significance, so that we can
13    fully work that into -- into both our briefs and the
14    presentation.
15                We'd like to see the second or third week of
16    November, at minimum, rather than holding to the current
17    schedule, both with respect to the hearing and with
18    respect to the briefing schedule.
19                COMMISSION CHAIRMAN GANS:  Okay.  We have a
20    motion on the (unintelligible due to electronic beeping),
21    as you know, and I take your answer as because of the
22    shortness of time, you would prefer not to have to do
23    briefs.  And that's -- that's what I'm going to take the
24    answer to my question, and I'm going to go on now to NDEP.
25                MR. FREY:  You know, you -- I -- I appreciate


Capitol Reporters              (775) 882-5322







Page 132


 1    what -- what's been said, and, you know, rather than waive
 2    the brief entirely, we could -- I would be happy to just
 3    provide sort of a road -- roadmap of what our rebuttal to
 4    the opening brief that's been filed is, in the interest of
 5    just giving the Commission where we're headed, so -- to
 6    make things smoother on -- on the 4th and 5th.
 7                MS. REYNOLDS:  Just for the record, this is
 8    RoseMarie.
 9                Bill, you're assuming that the Commission has
10    read that opening brief, and that has not been provided to
11    them.
12                MR. FREY:  Oh, I wasn't assuming it, but I was
13    saying that at some point they may read that.  Again --
14    okay --
15                MS. REYNOLDS:  Okay.  Because usually what
16    happens --
17                MR. FREY:  Yeah.
18                MS. REYNOLDS:  -- for clarification for the
19    other attorneys, as well, is once the complete -- once all
20    of the briefs have been received, once then a packet will
21    go out the Commission containing all those briefs.  They
22    don't receive it, you know, one at a time as they are
23    filed.  So I just want to make sure everyone understands
24    that.
25                MR. FREY:  Yes, thank you.  So, Mr. Chairman,
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 1    what I was thinking was that you would read them all at
 2    one time.  And since one has been filed, at least, I'd
 3    like to have -- I don't know -- something to direct where
 4    we're headed, but if you're not going to read theirs, then
 5    there's no need for me to file one.
 6                COMMISSION CHAIRMAN GANS:  Mr. Woodward?
 7                MR. FREY:  I don't know if that made sense.
 8                COMMISSION CHAIRMAN GANS:  Yes, it does.
 9                Mr. Woodworth?
10                MEMBER WOODLAND:  Yes, thank you.
11                Actually, with RoseMarie's clarification,
12    which was very helpful, I think I've changed my answer.  I
13    was originally leaning towards the fact that we would like
14    to have at least have submitted our response brief to the
15    Appellants, just for some parity, but if -- if what I'm
16    hearing is correct, and they won't see any of the briefs,
17    then we're certainly fine not filing any briefs.
18                MS. REYNOLDS:  Well, and that's something that
19    is up for question right now, is whether or not you want
20    them not to see briefs at all.
21                MEMBER WOODLAND:  From our per -- from NV
22    Energy's perspective, if they're going to see Appellant's
23    brief, we would certainly like to -- I mean, we've already
24    drafted it.  I was actually getting worried about my -- my
25    27 minutes left to file it.  But, I mean, we would like to
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 1    send our response to that, if they're going to look at
 2    one, but if they're not going to look at one, then I don't
 3    need too send mine.  That's kind of our view.
 4                COMMISSIONER COYNER:  And, mr. Chairman if
 5    I -- Mr. Woodward, are you done?
 6                MEMBER WOODLAND:  I'm sorry.  I am, yes.
 7                COMMISSIONER COYNER:  Mr. Chairman,
 8    Commissioner Coyner again for the record.  I'm a little --
 9    I'm getting a little nervous now, because of the jamming
10    all this into one tight frame around 10 days or so.  And
11    again I think what we need to remember, as an appeal
12    panel, is we essentially create a record that is useful to
13    the Court, because the next stop after us is court.
14                And so, you know, if there is a -- if there's
15    an indication that we tried to make the process overly
16    impacted, as far as time goes, and the attorneys --
17    RoseMarie can maybe tell me better -- does that create a
18    sort of a fait accompli with regards to the quality of our
19    decision?
20                MS. REYNOLDS:  I'm not sure I understand.
21                COMMISSIONER COYNER:  Did I give you -- did I
22    give you the question correctly?  I'm always a little
23    nervous about appeal hearings in terms of creating a good
24    record for the Court.  That's essentially what we want to
25    do, if it's going to go to trial, beyond us.
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 1                And so, you know, I hate to -- I hate the
 2    hurry things and make things inconsiderate and rushed to
 3    the extent that it renders the quality of the decision
 4    that we make, as an appeal panel, vulnerable or weak.  And
 5    that's kind of where I'm getting with this, is we're
 6    almost trying to put on square peg in a round hole.
 7                Because to me, personally, a continuance is
 8    fine.  I don't have a problem with a continuance, as far
 9    as my schedule goes, but that would have to be the wisdom
10    of the panel, I guess, and -- after you've heard what
11    you've heard.  And I'm certainly willing to change my
12    motion if, in our wisdom, after hearing issues about
13    briefs and so forth we want to extend the time frame.
14                COMMISSIONER ANDERSON:  Mr. Chairman, this is
15    Pete Anderson.  After the three hours today and having two
16    days in our hearing schedule coming up, I feel fully
17    informed regarding the situation, and look forward to the
18    discussions on the 4th and 5th.  So I'm inclined to forge
19    ahead without briefs at this point.
20                COMMISSION CHAIRMAN GANS:  Okay.
21                Mr. Coyner, we have a motion on the table from
22    you.  Did you want to modify the motion or shall we go
23    forward with the motion?
24                COMMISSIONER COYNER:  Well, the motion as set,
25    makes certain document requirements that have to be
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 1    provided timely.  It could continues with the November 4th
 2    and 5th hearing schedule, and I think the motion would
 3    have to be amended to meet Mr. Anderson's thought to
 4    include a waiver of briefs.
 5                COMMISSION CHAIRMAN GANS:  Okay.
 6                COMMISSIONER COYNER:  And I will so move that.
 7    So if Mr. Anderson will second that amendment to the
 8    motion.
 9                COMMISSIONER ANDERSON:  Pete Anderson for the
10    record.  Yes, I second that motion.
11                COMMISSION CHAIRMAN GANS:  Okay.  Any further
12    discussion to the panel on the motion and second?
13                Hearing none, all those in favor signify by,
14    "Aye."
15                COMMISSIONER COYNER:  Aye.
16                COMMISSIONER ANDERSON:  Aye.
17                COMMISSION CHAIRMAN GANS:  And all those
18    against, signify with, "Nay."
19                          (No response)
20                COMMISSION CHAIRMAN GANS:  Okay.  The ayes
21    have it.  It's unanimous.
22          (The vote was unanimously in favor of motion)
23                COMMISSION CHAIRMAN GANS:  RoseMarie, is there
24    any other business we need to conduct on this hearing?
25                MS. REYNOLDS:  No.
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 1                COMMISSION CHAIRMAN GANS:  Okay.
 2                COMMISSIONER COYNER:  Mr. Chairman, a final
 3    question for the -- Commissioner Coyner.  Then I assume,
 4    RoseMarie, we will not see the brief that was filed by the
 5    Appellant.
 6                MS. REYNOLDS:  That is correct.
 7                COMMISSIONER COYNER:  Okay.  That's fine.  I
 8    just wanted to make that clear.
 9                COMMISSION CHAIRMAN GANS:  All right.
10                COMMISSIONER COYNER:  We'll see everybody on
11    the 4th.
12                COMMISSION CHAIRMAN GANS:  We'll thank all the
13    tones for your patience and the respect you've shown
14    today.  We'll do the same thing and have the same type of
15    a hearing coming up.
16                Thank you very much.
17                UNIDENTIFIED SPEAKER:  Thank you.
18                MR. MIXON:  I'm sorry.  I'm sorry.  This is
19    Chris Mixon in Las Vegas.  I understand that this
20    preliminary hearing was recorded, and I'm just curious if
21    a transcript will be made of the hearing and available to
22    the parties?
23                COMMISSION CHAIRMAN GANS:  Mr. Walker?
24                MR. WALKER:  This is John Walker.  If you send
25    us a letter, we can look at that.  However, you may have
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 1    to pay for that transcript.  We don't have that ability to
 2    make people pay for transcripts, but if you send me a
 3    letter or an email, we'll see what we can do.
 4                I can definitely get you an electronic copy as
 5    soon as -- as soon as you contact me.
 6                MR. MIXON:  Okay.  Very good.  Thank you.
 7                COMMISSION CHAIRMAN GANS:  Thank you all.
 8    Good-bye.
 9                MS. TANNER:  Thank you.
10                COMMISSION CHAIRMAN GANS:  Thank you.
11                AUTOMATED RECORDING:  We're sorry.  Your
12    conference is ending now.  Please hang up.
13                TELECONFERENCE MONITOR:  Thank you.  Thank you
14    for calling the AT&T Teleconference Replay System.
15                (Recorded proceedings concluded)
16
17
18
19
20
21
22
23
24
25
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 1              TRANSCRIBER/PROOFREADER'S CERTIFICATE
 2
 3
 4                I, CARRIE HEWERDINE, the undersigned, do
 5    hereby certify that the foregoing pages, numbers 1 through
 6    140, inclusive, are the true, accurate and complete
 7    transcript prepared from the CD made by electronic
 8    recording by the Nevada Environmental Commission, Carson
 9    City, Nevada on October 24, 2010, and that I have verified
10    the accuracy of the transcript by comparing the
11    typewritten transcript against the verbal recording to the
12    best of my ability and skills considering the quality of
13    the recording provided.
14
15
16
17
18    ____11/21/10__________       _____________________________
19                DATE             TRANSCRIBER/PROOFREADER
               `                   CARRIE HEWERDINE, RDR
20                                 Nevada CCR NO. 820
                                   California CSR No. 4579
21
22
23
24
25    Carrie Hewerdine
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 1    1201 N. Stewart St., Ste. 131
      Carson City, Nevada 89706
 2    (775) 882-5322
 3                         STATE OF NEVADA
 4                NEVADA ENVIRONMENTAL COMMISSION
 5                           AFFIRMATION
 6                    Pursuant to NRS 239B.030
 7
 8             The undersigned does hereby affirm that the
      following document DOES NOT contain the social security
 9    number of any person:
10
11    1)       Nevada Environmental Commission,
               Preliminary Hearing had on 10/24/10
12
13
14
15
16
17    ________________________             ____11/21/10_________
18    CARRIE HEWERDINE, RDR                       DATE
      Nevada CCR #820
19
20
21
22
23
24
25
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 1  TELECONFERENCE ON THURSDAY, OCTOBER 24, 2010
 2      -o0o-
 3  
 4      TELECONFERENCE MONITOR: Conference for Cathy


 5  Rebert, Conference I.D. ZKR1064.
 6      Please excuse the interruption.  Recorder has
 7  been added.
 8      COMMISSIONER COYNER: Hello, it's Alan.
 9      MR. WOODWORTH: Hello, Alan.  Tom Woodworth on
10  the line for NV Energy.  I'm not sure who you are, but --
11      COMMISSIONER COYNER: Oh, that's all right.
12  It's just Alan Coyner.  I'm one of the panel.  Thank you,
13  Todd (sic).
14      MS. CRIPPS: Hi, this is NDEP.  This is
15  Colleen, and Alan Tinney, Shannon Harbor, Mike Elges, and
16  Gerald Gardner.
17      (Proceedings paused briefly)
18      MS. REBERT: Hi, is someone on the line?
19      COMMISSIONER COYNER: This is Alan Coyner.
20      MS. REBERT: Hello, Alan Coyner.  John, and I,
21  and Pete are here.
22      MR. WALKER: How are you doing, Alan?
23      COMMISSIONER COYNER: Fine.  We need our
24  Chairman.
25      MR. WALKER: Well, apparently they're not on
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 1  the line yet.
 2      COMMISSIONER COYNER: Okay.
 3      MR. WALKER: How's -- how's it going in Reno,
 4  Alan?
 5      COMMISSIONER COYNER: You've got NDEP on the
 6  line, and you've got Todd (sic) Woodworth on the line as
 7  well.
 8      MR. WALKER: Oh, excellent.  Thank you.
 9      MS. REBERT: Who's on the line?
10      MR. WALKER: NDEP and NV Energy.
11      (Proceedings paused briefly)
12      MS. REYNOLDS: Hi, it's RoseMarie Reynolds
13  with the A.G.'s Office, and I have Jim Gans with me.
14      MR. WALKER: Hi, RoseMarie.  This is John
15  Walker.
16      MS. REYNOLDS: I'm going to put you on
17  speaker.
18      Can you hear us?
19      MR. WALKER: Yes, RoseMarie.  This is John
20  Walker.  I'm here with Pete Anderson and Kathy Rebert.
21      MS. REYNOLDS: Okay.  Has anybody else joined
22  the call yet?
23      MR. WALKER: My understanding that -- Mr. Tom
24  Woodworth, are you on the line?
25      MR. WOODWORTH: I am, yes.
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 1      MR. WALKER: And Alan Coyner?
 2      COMMISSIONER COYNER: I'm here.
 3      MR. WALKER: And NDEP, are you on the line?
 4      (No audible response)
 5      UNIDENTIFIED SPEAKER: NDEP is but Bill is
 6  not.
 7      MR. WALKER: So, RoseMarie, it looks like
 8  we're waiting for Mr. Frey.
 9      MS. REYNOLDS: Okay.  Mr. Galpern's on the
10  phone?
11      MR. WALKER: I'm sorry.  I don't know.
12  Apparently not.
13      Did someone just join the call?
14      MR. LIPS: Yeah, this is Elliott Lips.
15      MR. WALKER: We're still waiting, Mr. Lips,
16  for Mr. Frey and Mr. Galpren.  Everyone else is on the
17  call.
18      MR. LIPS: Okay.
19      (Proceedings paused briefly)
20      MR. WALKER: Did someone just join?
21      MR. MIXON: Yes.  Hi, this is Chris Mixon from
22  Las Vegas on behalf of the Sierra Club.
23      MR. WALKER: Thank you.  Everyone is on the
24  call with the exception of Mr. Galpren and the State's
25  attorney, Mr. Frey.
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 1      MR. MIXON: Okay.
 2      (Proceedings paused briefly)
 3      MR. WALKER: Did someone just join the call?
 4      MR. FREY: Yes, it's Bill Frey.
 5      MR. WALKER: Hi, Bill.  Everyone is on the
 6  line except Mr. Galpren.
 7      MR. FREY: Oh, okay.
 8      (Proceedings paused briefly)
 9      MR. WALKER: Did -- is that Mr. Galpren that
10  joined the call?
11      MR. GALPREN: It is.  Hello.
12      MR. WALKER: Oh, excellent.  Mr. Galpren,
13  everyone is on the line.  We're ready to go here.  I'm
14  going to turn it back over to RoseMarie Reynolds.
15      MS. REYNOLDS: Hi, I'll introduce myself.  I'm
16  RoseMarie Reynolds.  I'm with the Attorney General's
17  Office, and I am of Counsel to the State Environmental
18  Commission.
19      I'm going to go ahead and turn this hearing
20  over to our Panel Chair, who is also the Chairman of the
21  SEC and that's (recording obliterated by beeping) Gans.
22      MS. TANNER: Hi, this is Lyna Tanner with the
23  Nevada Attorney General's Office.
24      MR. WALKER: Lyna, everyone is on the line,
25  and we're about to begin.


Page 8


 1      MS. TANNER: Thank you.
 2      COMMISSION CHAIRMAN GANS: John, I'll proceed.


 3  Thank you.
 4      First of all I want to welcome everybody.  My
 5  name is Jim Gans, and I'm Chairman of the State
 6  Environmental Commission.  And joining me today on this
 7  panel are two other Members of the Commission, Mr. Alan
 8  Coyner and Mr. Pete Anderson.
 9      Before we start I want to advise everybody
10  that we are recording today's proceedings from the Carson
11  City location.  John, I assume that you are taking care of
12  that; is that correct?
13      MR. WALKER: That's correct.
14      COMMISSION CHAIRMAN GANS: Okay.  So what I
15  want to begin with is asking each of the parties to
16  introduce themselves.  I want to start with the Appellant,
17  and we'll follow with the State and the intervenor.  And
18  please, as the -- as each of these three parties introduce
19  themselves from these various locations, please let us
20  know who else is with you in your office or on the phone.
21      So with that we'll start with the Appellant.
22      MR. GALPREN: Mr. Chairman, Dan Galpren.  I'm
23  an attorney with the Western Environmental Law Center, and
24  in this I'm representing the Sierra Club.
25      Now, I came after, perhaps, other people had
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 1  signed up, but I believe that Mr. Elliott Lips is on the
 2  line from Utah.  Is that correct?
 3      MR. LIPS: Yes, it is.
 4      MR. GALPREN: And he is our expert
 5  hydrogeologist in this matter.  And his memorandums form a
 6  couple of the exhibits in this case.
 7      And then I believe that we also may be joined
 8  from Las Vegas by Chris Mixon.  Chris, are you there?
 9      MR. MIXON: Yes, I am.
10      MR. GALPREN: Okay.  And Chris is our local
11  Nevada Counsel, and he is assisting us on this matter.
12      I'm not sure if Megan Anderson is on.
13      (No audible response)
14      MR. GALPREN: Okay.  So I believe that those
15  are the only other people that are on.  With me in my
16  office is nobody else.
17      COMMISSION CHAIRMAN GANS: And with Mr. Mixon,


18  Mr. Matson (phonetic), is anybody in those offices?
19      MR. MIXON: Hi, this is Chris Mixon from the
20  Wolf, Rifkin, Shapiro, Shulman and Rabkin law firm in Las
21  Vegas for the Sierra Club, and I am by myself in my
22  office.
23      MR. LIPS: This is Elliott Lips with Great
24  Basin Earth Science in Salt Lake City, Utah, and nobody is
25  in my office with me.
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 1      COMMISSION CHAIRMAN GANS: Okay.  Mr. Galpren,


 2  that should cover the Appellant.  Let's go on to the
 3  State.
 4      MR. FREY: Good afternoon.  This is Bill Frey,
 5  and I'm in my office by myself.  And also on the phone is
 6  Lyna Tanner from the A.G.'s Office.
 7      And there are several people attending from
 8  the NDEP offices, and I'll let -- it might be easiest if
 9  Acting Administrator Cripps introduces everyone from that
10  office.
11      MS. CRIPPS: Thanks, Bill.  This is Colleen
12  Cripps.  I'm the Acting Administrator for NDEP, and with
13  me in my office is Mike Elges, Chief of the Bureau of Air
14  Pollution Control, Alan Tinney from Water Pollution
15  Control, Shannon Harbor and Gerald Gardner from Water
16  Pollution Control.
17      COMMISSION CHAIRMAN GANS: Okay.  Does that
18  cover the State?  John, I'm assuming that you're -- you're
19  in an office by yourself or is Kathy with you?
20      MR. WALKER: Kathy and I are here along with
21  Commissioner Anderson.
22      COMMISSION CHAIRMAN GANS: Okay.  And then
23  we'll go on to the Intervenor, Nevada Energy.
24      MR. WOODWORTH: Hi.  Yes, this is Tom
25  Woodworth, in-house Counsel with NV Energy, the
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 1  Intervenor.  In my office is our Manager of Environmental
 2  Services, Tony Garcia.
 3      COMMISSION CHAIRMAN GANS: And, Mr. Coyner,


 4  you're up there too, correct?
 5      COMMISSIONER COYNER: I am, and I'm in my
 6  office by myself.
 7      COMMISSION CHAIRMAN GANS: Okay.  Are there
 8  any questions by any of the parties now of who's on the
 9  phone and who will be listening and talking today?
10      MR. FREY: Mr. Chairman, this is Bill Frey.
11  Could I request that everyone introduce themselves before
12  we -- as we go along, as we talk?  I'm unfamiliar with
13  some of the voices.
14      COMMISSION CHAIRMAN GANS: Sounds like a good


15  idea.  We are recording also.
16      MR. FREY: Oh, great.
17      COMMISSION CHAIRMAN GANS: Okay.  Let me --
18  let me proceed.
19      Today I'll be acting as the Appeals Panel
20  Chair for this Preliminary Hearing, and it's regarding the
21  Appeal of the Water Pollution Control Permit Number
22  NEV91022.  The Notice for this Preliminary Hearing was
23  issued by the State Environmental Commission on
24  October 8th, 2010.
25      As way of background to this hearing, the
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 1  Water Pollution Discharge Permit in question was issued on
 2  June 24th, 2010 by the Nevada Division of Environmental
 3  Protection to NV Energy for the Reid Gardner Power Station
 4  in southern Nevada.
 5      The permit authorizes discharge of process and
 6  non-processed water to evaporation ponds located at the
 7  Reid Gardner Station.  The permit was subject --
 8  subsequently appealed by the Sierra Club through its
 9  Counsel, the Western Environmental Law Center.  The
10  hearing currently scheduled for November -- the hearing is
11  currently scheduled for November 4th and 5th in Reno,
12  Nevada.
13      On October 7th the Sierra Club filed a motion
14  with the Commission which will be addressed today in
15  today's Preliminary Hearing.
16      The Sierra Club's motion seeks the
17  following -- there are three items.
18      One, issuance of subpoenas to compel
19  production of documents;
20      Two, vacatur and continuance of the November
21  hearing;
22      And, Three, a preliminary injunction to
23  suspend the effectiveness of the permit and halt
24  construction of the new waste water ponds.
25      Accordingly, in order to focus today's
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 1  proceedings, we will confine -- and I want to
 2  re-emphasize -- we will confine oral arguments to the
 3  following specific issues:
 4      Number one, whether to issue the requested
 5  subpoenas pursuant to the Nevada Administrative Code
 6  445B.9 -- .892.  Excuse me.
 7      Number two, whether the November hearing -- if
 8  you'll recall -- should be continued pursuant to Nevada
 9  Administrative Code 445B.894, paren 1, end of paren.
10      And, three, whether to issue a preliminary
11  injunction as requested.
12      The Commission's October 8th Notice also
13  offered the opportunity to State and Intervenor to file
14  written opposition to the Sierra Club's motions.  Both the
15  Nevada Division of Environmental Protection and NV Energy
16  have filed such opposition with the Commission.  In
17  addition, a final response to these oppositions was also
18  filed with the Commission by the Sierra Club at the close
19  of business on October 19th.
20      Which -- John, I want to make sure that -- I
21  know you called me.  I'm assuming you called the other two
22  panel members, and we all have that final answer from the
23  Appellant.
24      MR. WALKER: That is my understanding.
25      COMMISSION CHAIRMAN GANS: Okay.  And, Pete,
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 1  do you have yours?
 2      COMMISSIONER ANDERSON: Yes, I do,
 3  Mr. Chairman.
 4      COMMISSION CHAIRMAN GANS: And, Alan, do you


 5  have yours?
 6      COMMISSIONER COYNER: I do, sir.
 7      COMMISSION CHAIRMAN GANS: Thank you very
 8  much.
 9      With this background, and noting that each
10  panel member has reviewed the motion from the Appellant
11  and opposing arguments from the State and Intervenor, we
12  would like to proceed by hearing any oral arguments as
13  warranted from the Appellant, followed by the Counsel from
14  NDEP and ending with the Counsel of Nevada Energy.
15      We would also request that any oral arguments
16  presented be strictly confined to these three points of
17  contention raised in the Appellant's motion.  And I
18  will -- I will set pretty firm on that as we go through
19  the arguments.  I don't want us getting off track, off
20  course.  I'm going to try to keep this focused.
21      After the panel decides to the -- what we
22  would like to do first is hear the arguments from the
23  parties on the preliminary injunction issues.  So we want
24  to take Number 3 first.
25      After hearing from the respective parties, we
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 1  will then move to deliberations -- "we," meaning the
 2  panel -- on that issue only.
 3      If possible, I would like to come to decisions
 4  on each of these three items today.  I certainly don't see
 5  us continuing this for another 30 days while we
 6  deliberate.  We'd like to do it today.
 7      After the panel decides the preliminary
 8  injunction issue, we will hear arguments regarding the
 9  remaining two issues concerning subpoena and request for
10  continuance.  After hearing from the respective parties on
11  those issues, we'll then move to deliberations, and by the
12  panel on those two issues.
13      Have I left anything out?  Does anybody have
14  any questions of how I would like to proceed today?
15      Okay.  If not, we will start with Mr. Galpren,
16  and we'll start on the issue of the injunction.
17      Mr. Galpren, are you can proceed.
18      MR. GALPREN: Okay.  Thank you, Mr. Chairman.
19      As we indicated in our motion and response,
20  we -- actually, there are two parts to this part of the
21  motion.
22      The first is that we sought suspension of the
23  effectiveness of the permit, and, secondly, we have sought
24  an injunction against construction activities that appear
25  to be underway on the mesa to construct the new waste
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 1  water ponds.  Those aim to deprive NV Energy of the
 2  ability to essentially nullify the -- much of the
 3  importance of this hearing and your decision today.
 4      The concern and the threat to public health
 5  that we see is that if these ponds are constructed, and
 6  filled, and begin to be utilized during the pendency of
 7  this appeal, and they are designed and constructed
 8  similarly to the existing waste water ponds, which are
 9  leaking to groundwater, and threatening groundwater,
10  and -- the Muddy River downstream, then you will -- then
11  we will essentially repeat the same problem.
12      We grant that, all things equal, it's better
13  to have the pond -- to have these waste water ponds on the
14  mesa than in the flood plain of the Muddy River, but the
15  question is not whether their placement in that location
16  is better than the existing -- than the existing location
17  of the exists ponds.  The question is whether the permit
18  attaches sufficient conditions and whether the
19  Department's evaluation of the application sufficiently
20  ensures that the environment will be protected.
21      Once that waste water is there, there's no
22  going back.  If it -- as has occurred on the -- on the --
23  in the ponds in the flood plain.  If that waste water
24  leaches through the liners and into the environment, its
25  appearance in groundwater and then eventually in lower
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 1  reaches of the Muddy River, is inexorable.  It's not
 2  immediate, but it's inexorable.  And so while it's better
 3  to be placed up there, it would be even more -- it would
 4  be -- it is required under the law that the ponds be
 5  constructed in such a way that they are truly zero
 6  discharge.
 7      And so the time to act is now, even though the
 8  threat to groundwater as drinking water supply --
 9  potential drinking water supply or the Muddy River, may
10  not materialize for months, perhaps, after the waste water
11  is actually put in place.  So there is need for immediate
12  action, as is required under the relevant statute, to
13  avoid a substantial threat to public health, and that is
14  why we are turning to you seeking the injunction against
15  the construction, at least until you have decided if this
16  case as a whole.
17      COMMISSION CHAIRMAN GANS: Okay.
18      MR. GALPREN: I think I can rest there.
19      COMMISSION CHAIRMAN GANS: The things that I
20  would like you to address is my concern on whether or not
21  the Commission has the authority to do what you're asking
22  it to do.
23      MR. GALPREN: I -- yes, the Commission has the
24  authority under the law, if it finds that there is a
25  threat that requires -- to public health or safety that
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 1  requires immediate action.  And not that the action is
 2  required to stop an immediate threat to public health, but
 3  immediate action is required to stop a threat that will
 4  materialize to public health.  And so, yes, I think that
 5  you have -- you have the authority.
 6      Now, you are required, I think, to give proper
 7  notice and procedure to NV Energy to be able to -- for
 8  them to be able to demonstrate that they -- that there is
 9  no threat.  Basic procedural safeguards need to be played
10  out.
11      But unless you exercise this authority, then
12  what may well happen is that, assuming you take any
13  considerable time to decide this case, that will be a fait
14  accompli.  They will perhaps rush to construct, and to
15  fill, and then it will be very difficult -- much more
16  difficult to resolve a problem in place than to demand a
17  temporary suspension of their activities.
18      I should also say that, in the alternative, as
19  we indicated in our response to the opposition to the
20  motion, if you decide against the injunction, we at least
21  request that the Commission not entertain any arguments
22  from NV Energy that their expenditure of money so far in
23  the construction of these permits is any reason to
24  continue with the project, in other words, any reason for
25  you to grant -- to approve the permit.
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 1      They've been on notice since we filed our
 2  Notice of Appeal in late July that we are challenging this
 3  permit, in part because of the threat posed by expanded
 4  waste water ponds that that maybe inadequately designed,
 5  and so that would be our alternative formulation of our
 6  request.
 7      COMMISSION CHAIRMAN GANS: Mr. Coyner,
 8  Mr. Anderson, do you have any questions or comments for
 9  Mr. Galpren?
10      COMMISSIONER COYNER: Not at this time.  This
11  is Alan.
12      COMMISSIONER ANDERSON: This is Pete Anderson,
13  not at this time.
14      COMMISSION CHAIRMAN GANS: Okay.  I want to
15  make sure now, Mr. Galpren, that Mr. Mixon is -- really,
16  you're taking care of this.  You are going to be the lead
17  Counsel, and we're going to hear from you today from the
18  Appellant.  Is that correct?
19      MR. GALPREN: That's correct.
20      COMMISSION CHAIRMAN GANS: Okay.  I just want


21  to make sure we're done.  So are you -- are you -- have
22  you completed your arguments on Item Number 3, taking it
23  first?
24      MR. GALPREN: I have.  Thank you.
25      COMMISSION CHAIRMAN GANS: Then we will go on
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 1  from there to the State, and I think that's Mr. Frey, if I
 2  remember correctly.
 3      MR. FREY: Yes.  Thank you, Mr. Chairman.
 4      What I heard from Mr. Galpren's argument was
 5  probably the best argument as to why the hearing should
 6  not be delayed and should move forward on November 4th and
 7  5th.
 8      There's a -- a legal presumption that the
 9  permit is valid, and I've got to disagree with Mr. Galpren
10  that it's not NV Energy's burden to show that these ponds
11  are not a threat.  They have a valid permit, and to get an
12  injunction, it's actually the Sierra Club's burden to show
13  that there's an immediate threat, not a long-term or
14  hypothetical threat in the future, but an immediate threat
15  that they'll be harmed.  And I think if we move forward,
16  we'll be -- there'll be time to address that, the -- the
17  permit as it's written -- as it's scheduled now.
18      Additionally, you know, there's a -- there's a
19  risk that NV Energy undertakes, and -- and that's up to
20  them.  That's a business decision as to the speed with
21  which they move forward, but they have a valid permit, and
22  they're entitled to take that risk.
23      The permit -- the new permits are an
24  improvement to the existing permit and that's why DEP is
25  opposed to either staying the permit or any injunctive
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 1  relief.  The permit requires that double-lined ponds be
 2  used, and it requires that they be relocated from the
 3  flood plain of the Muddy River up onto the mesa.
 4      I think Mr. Galpren made an -- an admission
 5  against interest or -- or joins us, in that what he said
 6  at the beginning of his argument, that there's no doubt
 7  that this is an improved location.  And one of the -- the
 8  reasons that NV Energy and the State wants them to move
 9  forward is they want to give -- relocate the ponds as soon
10  as possible in advance of any sort of high water come next
11  spring.
12      And I think that -- that, to the extent
13  there's a concern, having a hearing, and I know I'm mixing
14  these two, but moving forward, having the hearing in two
15  weeks should be certainly sufficient time to resolve these
16  issues, without the need to -- to stay the permit or to
17  stop the construction.
18      Thank you.
19      COMMISSION CHAIRMAN GANS: Mr. Coyner,
20  Mr. Anderson, any questions or comments of Mr. Frey?
21      COMMISSIONER COYNER: This is Alan.  I have a
22  question for Bill.  Does the permit allow for both
23  construction and filling?  In other words, the waste water
24  actually being put in the pond?  Is it a complete permit
25  to that point or is it just construction only or not?
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 1      MR. FREY: No, it's both it's construction and
 2  use.
 3      COMMISSIONER COYNER: Okay.
 4      MR. FREY: And it's a -- just so you know,
 5  it's a five-year permit.
 6      MR. WOODWORTH: If I -- if I may just on a
 7  factual point -- this is Tom Woodworth with NV Energy, and
 8  I'm being told by our permit person, here, Tony, that
 9  technically, you know, we obviously can't build the ponds
10  until we get the final designs approved by the regulator.
11      MR. GARCIA: Which has been done.
12      MR. WOODWORTH: Which has been done.  Okay.
13      MR. GARCIA: That point also is the once the
14  con --
15      COMMISSION CHAIRMAN GANS: Please identify
16  yourselves when you speak.
17      MR. WOODWORTH: I'm sorry.  This is Tony --
18  Tom Woodworth with NDEP -- with -- Tom Woodworth with NV
19  Energy.
20      MR. GARCIA: Tony Garcia with NV Energy.
21      So the way the permit is, is it authorizes us
22  to construct the ponds, as well as discharge into the
23  ponds, but under the final design and as-builts, we have
24  to get approval from -- I believe it's the Division of
25  Water Resources, confirming that the pond was constructed
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 1  properly, and then they give us the authority to discharge
 2  it into the pond.
 3      MR. FREY: Yeah, you know -- this is Bill
 4  Frey, and I should have made that -- that point, and maybe
 5  this goes to Commissioner Coyner's question, is that it is
 6  a two-part per -- it's -- to the extent that -- or I
 7  should not say two-part, but it's a phased approach where
 8  NV Energy has to come back with design plans for approval.
 9      COMMISSION CHAIRMAN GANS: So in your opinion,


10  Mr. Frey -- this is Jim Gans -- is NV Energy taking a
11  risk?  You mentioned this -- this risk that they're
12  entitled to take the risk, but there is a risk involved is
13  what you're saying.  This is not a clear goal signal at
14  this point?
15      MR. FREY: Right.  This is a risk, because on
16  the hearing on the 4th and 5th, you know, the Commission
17  is free to modify the permit.  So -- so that's the risk
18  I'm talking about.
19      COMMISSION CHAIRMAN GANS: Okay.  Any other
20  comments from the panel?
21      COMMISSIONER ANDERSON: Pete Anderson.
22  Nothing here, Mr. Chairman.
23      COMMISSION CHAIRMAN GANS: I think now we can


24  let Nevada Energy proceed.  Tom Woodward, please.
25      MR. WOODWORTH: Thank you.  This is Tom
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 1  Woodworth.  I'm representing NV Energy.
 2      I -- there are a lot of -- first of all I
 3  would probably second the great majority of what Counsel
 4  Frey said for NDEP.  We certainly agree with those points.
 5      I am -- I am very tempted to respond to many
 6  of the allegations that were made by Sierra Club's
 7  Counsel, but I'm -- I'm going to take the -- the
 8  instructions of Commissioner Gans seriously.  I'm going to
 9  kind of let some of those things go.  So I'll just kind of
10  stick to what I think is the procedural issue that's been
11  asked of us here.
12      And I guess it just comes down to saying that
13  when the original motion was made, there was not really --
14  they requested the preliminary injunction did not really
15  cite to any regulatory authority for it, much less why the
16  Commission would have such authority and what would the
17  standard be for granting it.
18      I had to take my best guess, and I -- I
19  obviously do not want to debate whether the Commission has
20  authority to issue a preliminary injunction, though I'll
21  say that that's an open question.
22      But if that authority were to exist, I think
23  it would come through NRS 233B.140, and it's clear -- and
24  it's clear -- as outlined in our response, and it's --
25  it's very clear from a strict reading -- from a simple
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 1  reading of the statute that what -- such a request would
 2  have to have been made at the time they made their appeal
 3  request.  That obviously did not happen, and I pointed
 4  that out in our response.
 5      So since then we've gotten a reply from the
 6  Sierra Club saying that really what they meant was just a
 7  temporary suspension.  And I would argue that when you
 8  look at the temporary suspension provisions I -- it's hard
 9  for me to understand how continued operation of our waste
10  water -- of -- continued operation pursuant to our
11  approved permit would, right now, have a proven public
12  health or safety risk that requires emergency action.
13      NDEP has, in fact, already concluded it does
14  not.  So I guess from a procedural standpoint what
15  Mr. Galpren is asking for you to overlook your agency's
16  expert advice on that position and ask you to overrule
17  them.
18      I think that's inappropriate, and I think it's
19  fairly clear that they are attempting to utilize the
20  temporary suspension provisions for an emergency event to
21  kind of circumvent the fatal flaw they have in requesting
22  a preliminary injunction.
23      I believe it's somewhat of a procedurally
24  confused request.  Even if you look past that, that there
25  is no, I think, relief they're entitled to under the
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 1  regulation, then you look to the merits of whether a
 2  preliminary injunction is appropriate.  I think they
 3  clearly fail the well established case law in
 4  identifying -- in suggesting there is some sort of
 5  irreparable harm.
 6      We know there is contaminated groundwater
 7  on-site.  We have been working with NDEP for several years
 8  in the active characterization of those impacts that are
 9  associated with historic operations at the facility.  And
10  there is just simply not any irreparable harm or emergency
11  risk at this point.
12      So I guess I can leave it at that.  And I want
13  to respond to the risk we have in proceeding.  I think --
14  I guess I do agree with Bill when he says -- we obviously
15  understand that if the Commission were to overrule our
16  approved permit, we will have to cease actions pursuant to
17  our approved permit, and we'll have to appeal that or
18  whatever next steps we would take.
19      But I think we are fully within our right, and
20  it should be expected that once we have an approved
21  permit, that we are going to continue with our projects.
22  We have timelines.  We have contractors, and to wait until
23  Mr. Galpren is finished with all of his appeals, we
24  believe, is just unreasonable.
25      And that -- that concludes my rambling
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 1  comments.  Thank you.
 2      COMMISSION CHAIRMAN GANS: Thank you.
 3      Mr. Anderson or Mr. Coyner, do you have
 4  questions of Tom?
 5      COMMISSIONER COYNER: I do.  This is Coyner.
 6      Mr. Woodworth, where is the project currently?
 7  Could you describe it for us?  Is it the -- are the
 8  scrapers out there running today?  Is there -- you know,
 9  where are you in the contracting process with
10  construction, just sort of a quick summary on that?
11      MR. GALPREN: Understood.  Let me
12  defer that -- let me point that question to our
13  Environmental Manager, who's in the room and has a better
14  understand than I do on that.
15      MR. GARCIA: This is Tony Garcia, NV Energy.
16      So upon the issuance of the permit, on the
17  25th of July -- I believe that's the date -- we then were
18  authorized to begin construction of the newly -- the new
19  ponds up on the mesa.  We have, to date, already completed
20  the construction of the tortoise fencing around those
21  ponds.  We have already began the excavation as well as
22  borrow material for that area.  We are -- for lack of
23  better word, we are well into the construction of those
24  evaporation ponds.
25      As it stands right now our first pond should
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 1  be completely constructed and in operation by February of
 2  2011, and the second one, as approved, is supposed to be
 3  constructed and ready for operations -- I believe it's
 4  May -- I'm sorry -- April of 2011.
 5      So given that we have the construction
 6  requirements, as well as the submittal of the as-builts to
 7  the state agency from final approval and approval to
 8  discharge, if I had to take a guess, we're probably 35 to
 9  40 percent in to the construction.
10      COMMISSIONER COYNER: Thank you.  This is
11  Alan.
12      And did I understand correctly, then, Tony,
13  that there wouldn't be fluid placed in the ponds, at least
14  on your timeline, until February of 2011?
15      MR. GARCIA: That's the plan today, yes.
16      COMMISSIONER COYNER: All right.  Thank you
17  very much.
18      COMMISSION CHAIRMAN GANS: Mr. Anderson?
19      COMMISSIONER ANDERSON: One quick question for


20  Mr. Garcia.  As you're constructing, there is an
21  inspection process, I assume, that's in place and going
22  on?
23      MR. GARCIA: As required, under the approval
24  of the preliminary design specifications from the State,
25  Engineer -- I should say technical service with the state,
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 1  the`-- I'm not specifically sure of any inspections, but
 2  whatever requirements were outlined in the approval
 3  process are being followed.
 4      COMMISSION CHAIRMAN GANS: Thank you very
 5  much.
 6      I have a question also, but I'm not going to
 7  address it to Mr. Woodward.  I'm going to address it to
 8  the Commission Counsel RoseMarie Reynolds.  I'd like the
 9  have her weigh in and give me some advice or give the
10  panel some advice on what her take is on the authority
11  that we have on behalf of the Commission.
12      MS. REYNOLDS: Thank you.  This is RoseMarie
13  Reynolds for the record.
14      I have am not heard any arguments or any cite
15  to any authority for the Commission to issue a preliminary
16  injunction.  I have to state that I disagree with Nevada
17  Energy when it cites to 233B.140 of the Nevada Revised
18  Statute as a possible grounds for issuing a preliminary
19  injunction.  Just so the panel knows and is familiar with
20  that particular statute, that is addressed to the
21  procedure that is to be followed once this Commission
22  makes its decision in this case and the matter would be
23  appealed to District Court.
24      At the time that that appeal is filed with
25  District Court, a motion for a stay would also be need to
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 1  be filed.  So it's addressing a District Court procedure,
 2  not a procedure before this commission.
 3      The Commission has very specific enumerated
 4  duties, and those duties and its authority is found in
 5  Nevada Revised Chapter 445A, specifically NRS 445A.425,
 6  subsection 4 states, "The Commission may hold hearings,
 7  issue notices of hearings, issue subpoenas requiring the
 8  attendance of witnesses and the production of evidence,
 9  administer oaths and take testimony as it considers
10  necessary to carry out the provisions of this section and
11  for the purpose of reviewing standards of water quality."
12      In addition, NRS 445A.605 on appeals states
13  that "The Commission shall affirm, modify, or reverse any
14  direction or" -- excuse me -- "The Commission shall
15  affirm, modify, or reverse any action of the director
16  which is appealed to it."
17      It's my opinion that the Commission does not
18  have any authority under the statutes to issue preliminary
19  injunctions.
20      COMMISSION CHAIRMAN GANS: Any questions or
21  comments from the panel, Mr. Anderson or Mr. Coyner?
22      COMMISSIONER ANDERSON: No.  That helps a lot
23  to clarify the issue.  Thank you.
24      MR. WOODWORTH: And could -- this is Mister --
25  this is Tom Woodworth from NV Energy.  Can I respond
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 1  quickly to Ms. Reynolds' comments?
 2      COMMISSION CHAIRMAN GANS: Sure.  Go ahead.
 3      MR. WOODWORTH: Okay.  I just wanted to say
 4  that I -- I -- I totally agree, and perhaps I was being a
 5  little too polite in my response.  I did not want to -- I
 6  did not want to turn this proceeding into an argument on
 7  the Commission's authority.
 8      So how I tried to phrase it was to the extent
 9  they had such authority, that was the best answer I could
10  come up with was 233B.140, but for what it's worth and for
11  the record, I certainly agree, and perhaps I should have
12  said that more clearly in my response.
13      MR. GALPREN: This is Dan Galpren.  Can I
14  respond, as well?
15      COMMISSION CHAIRMAN GANS: Absolutely.
16  Proceed.
17      MR. GALPREN: First of all, I agree with your
18  Counsel that 233B.140 is inapposite.  That only allows
19  for -- that allows for petition for judicial review to
20  contest a final decision in a contested case.  That
21  decision has not yet been made by you.
22      But I do believe that under NRS 233B.127 the
23  Commission is able to suspend -- and the term is "any
24  license," but license's otherwise -- is defined elsewhere
25  to include permits.  You are permitted to suspend a permit
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 1  so long as the standard is met, and that is that the
 2  agency finds that public health -- I'm quoting -- "the
 3  agency finds that public health, safety, or welfare
 4  imperatively require emergency action and incorporates the
 5  findings to" -- "to that effect in its order."
 6      And previous to that, as I indicated before,
 7  you're required to give the Applicant due process to
 8  discuss the facts of the matter.  So I think that you --
 9  do you have the authority.  It probably has rarely, if
10  ever, been exercised by the Commission, but it's there in
11  the Administrative Procedures Act, which also applies to
12  the Commission.
13      Now, in terms of sufficient evidence to ground
14  a decision, that would require us to have -- to get into
15  an evidentiary discussion about the actual performance of
16  the existing prongs and whether that foretells similar
17  problems with the ponds in the mesa.
18      Much of that evidence has, as we will be
19  discussing soon, been withhold from the Sierra Club,
20  despite our repeated requests for it.  It was very
21  interesting for me to hear Mr. Garcia note that the
22  authorization for construction had been provided to NV
23  Energy by NDEP after NV Energy had submitted the required
24  design documents.  We have been seeking those design
25  documents from NDEP for months now.
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 1      We, in addition, however, have provided to the
 2  Commission the same visual and photographic evidence of
 3  substantial contamination from the existing ponds on the
 4  mesa, which we have presumed are going to be of
 5  essentially the same design as the ponds -- I'm sorry --
 6  the ponds on the flood plain of the Muddy River, which we
 7  have had to assume would be of similar design as the ponds
 8  in the mesa.
 9      And we provided to -- we provided to you the
10  memorandum that Mr. Lips provided to me of his
11  observations of likely leaching from those ponds.  If you
12  allow, then, I would like to ask Mr. Lips to describe what
13  the existing evidence, that has been provided to us in the
14  few documents that have been provided to us, as to
15  groundwater monitoring say about the existing design of
16  the ponds, and also what he observed looking down at
17  existing ponds E and the -- and the apparent leachate
18  below them, because it goes to the question of whether
19  imperative emergency action is required.
20      MS. TANNER: This is Lyna Tanner with NDEP.  I
21  would interpose an -- an objection to that, if I may,
22  Mr. Commissioner.
23      COMMISSION CHAIRMAN GANS: Yes.  I agree.
24  I -- Mr. Galpren, I do not want to get involved out too
25  far in this.  I mean, we're getting into the hearing part
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 1  of it now.  We're just trying to address the injunction.
 2  I understand where you're going with the irreparable
 3  emergency action.
 4      I certainly am having a tough time getting my
 5  hands around the fact that you don't want to Reid Gardner
 6  to do -- to do any construction because of potential
 7  leakage, and yet it seems to me, from what I heard from
 8  all parties, is that this action is to address exactly
 9  what you're afraid is happening or will happen in those
10  existing ponds.
11      It sounds to me like we really need to go
12  forward and get this going right away.  I -- I personally,
13  so far, don't see the emergency nature -- the immediate
14  emergency, right now, of what's going on out there.
15  You've not swayed me or given me enough information
16  that -- I'm not afraid to afraid to work on power of
17  injunction if we have to.  I'm concerned that we don't
18  have it, and I'm -- and I'm also concerned even if we do
19  have it that we don't meet the requirement of this
20  emergency action that you spoke of earlier.
21      So I'm just sharing with you my concern, my --
22  my confusion, my hesitancy here, and I think we're at a
23  point now where I'd like to go into the deliberations of
24  the whole panel.  I think I have heard what I need to
25  hear.
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 1      Mr. Anderson, Mr. Coyner, if there's something
 2  more you have questions of any of these three gentleman,
 3  please be my guest, but I do want to get into the -- the
 4  deliberation.
 5      Before we do, I do want to give RoseMarie
 6  another opportunity to address Mr. Galpren, because they
 7  are looking at these NRS's.  RoseMarie?
 8      MS. REYNOLDS: I am not certain -- this is
 9  RoseMarie Reynolds for the record.
10      I am not certain that NRS 237B.127 applies to
11  this Commission.  Typically 237B.127 is used in the
12  context of license proceedings, for example, for a doctor
13  who's going out and is harming the public.  And the
14  problem is that those agencies that hand out licenses and
15  that would be operating under this specific Chapter
16  237B.127, within their statutes I believe that there are
17  statutes that address that agency's ability to issue a
18  preliminary injunction.  We don't have that equivalent in
19  445A.  445A.145, subsection 4 says nothing about being
20  able to issue preliminary injunctions.
21      So I'm just not sure that under 127 that that
22  overcomes what's in 445A.425(4).  Thank you.
23      COMMISSION CHAIRMAN GANS: Okay.  This is the


24  time that we are going to deliberate.
25      Mr. Anderson, Mr. Coyner, do you have any
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 1  comments, any discussions that you would like to share?
 2      COMMISSIONER COYNER: This is Alan Coyner for
 3  the record.
 4      I'm -- I'm of the opinion that we don't have
 5  the ability to go into a preliminary injunction on the
 6  permit, itself.
 7      I have a question for RoseMarie, though.
 8  RoseMarie?
 9      MS. REYNOLDS: Uh-huh.
10      COMMISSIONER COYNER: Does the Appellant have
11  the ability -- are there means of relief for the
12  Appellant?  In other words, can they go to court, to a
13  judge, and get an injunction if they believe there's
14  imminent harm?
15      MS. REYNOLDS: I'm hesitant to answer that
16  question because I don't believe that that is within my --
17      COMMISSIONER COYNER: Okay.
18      MS. REYNOLDS: -- authority.
19      COMMISSIONER COYNER: So they may or may not
20  have other legal remedies?
21      MS. REYNOLDS: They may or may not have other
22  legal remedies.  What those specific remedies are, I don't
23  believe I can say.
24      COMMISSIONER COYNER: Okay.  My second
25  thought, Mr. Chairman, is that any threat to the
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 1  environment or to the public doesn't occur until the first
 2  drop of waste water hits the pond.  And up until that time
 3  Nevada Energy is essentially proceeding on the basis that
 4  their design and construction will be found satisfactory
 5  during the course of the appeal.  So that's a business
 6  risk that they undertake.
 7      But, again, the point of crossover -- and you
 8  can argue whether one drop is going to cause an imminent
 9  public health risk, but that is the event that -- it's the
10  water that goes into the pond that's going to cause that.
11      So I would be thinking along the lines of a
12  motion that would deny the preliminary injunction request,
13  number three.  And -- and perhaps an amendment to that or
14  a rider to that, that would ask that Nevada Energy notify
15  the panel or notify the Environmental Commission prior to
16  putting any waste water into the pond.
17      In other words, I want that date -- I
18  understand Mr. Garcia to say it was February of 2011, but
19  I'd like that date sort of a known date to us, so that if
20  we do get extended, if we're still in appeals, and if
21  we're so forth and so on, that perhaps another look could
22  be taken at the need for imminent harm at that point in
23  time.
24      That -- that's sort of the way I'm thinking,
25  Mr. Chairman.
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 1      COMMISSION CHAIRMAN GANS: Thank you.
 2  Mr. Anderson?
 3      COMMISSIONER ANDERSON: I would concur with
 4  Commissioner Coyner in the fact that I do not see any
 5  evidence of an imminent threat to public health, and I
 6  also agree that I don't believe this Commission has the
 7  power under the statutes at this point to grant what's
 8  being requested.
 9      So I would be happy to second the motion as
10  prepared by Commissioner Coyner.
11      COMMISSION CHAIRMAN GANS: Commissioner
12  Coyner, was that form of a motion, please?
13      COMMISSIONER COYNER: Well, I'd ask
14  Commissioner Anderson if he has objection to this -- this
15  riding thought with the motion that would require the
16  Nevada Energy to notice the Commission prior to -- prior
17  to placing any significant amount of waste water into the
18  pond?
19      I don't know if there's a testing phase that
20  goes on, or a leak testing phase that happens, but that's
21  sort of a watershed type of crossover point, and I'm
22  wondering if -- I would want to know that.
23      MR. FREY: Mr. Chairman, this is Bill Frey.
24      I hate to do this, could I be recognized just
25  very briefly?  I think I can -- I think that what
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 1  Mister -- Commissioner Coyner is asking for, may already
 2  be in -- in the permit.
 3      COMMISSION CHAIRMAN GANS: This is Jim Gans.
 4      Mr. Frey, are you saying to specifically
 5  notify the SEC?
 6      MR. FREY: Oh, that party isn't, but -- but
 7  there's a -- there's a requirement to, one, notify --
 8  specifically to submit the engineered documents prior to
 9  construction of the actual pond, and then there's also a
10  requirement to notify when fluid goes into them.  So
11  maybe -- maybe those documents could be forwarded to you.
12  I was just trying to help.
13      COMMISSION CHAIRMAN GANS: Okay.
14      MR. FREY: I'm sorry.
15      COMMISSIONER COYNER: Chairman, this is
16  Commissioner Coyner.
17      So NDEP would have the ability to notify the
18  SEC of -- of that event taking place.  And, again, my
19  reference is to the imminent harm thought.  You know,
20  again, I don't currently see imminent harm, but I might
21  rethink that upon the beginning of placement of waste
22  water into the pond.
23      COMMISSION CHAIRMAN GANS: Okay.  We have a


24  motion.
25      And Mr. Anderson, we have a second?
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 1      COMMISSIONER ANDERSON: That's correct.  And I
 2  would just add that there is an approval process by the
 3  Division of Water Resources, Dams Section, I believe, that
 4  will also notice us once the construction has met the
 5  requirements of the design as-builts, so forth.
 6      COMMISSIONER COYNER: Well, Mr. Chairman, this
 7  is Commission Coyner again.
 8      Could I get some kind of assurance that will
 9  be provided to the SEC, that the placement of waste water
10  into the ponds will be noticed to us?  That's my point of
11  concern, and who is going to do it?  Who is responsible
12  for that?
13      COMMISSION CHAIRMAN GANS: Mr. Frey, I'm
14  assuming that would be your client?
15      MR. FREY: Yes, we can do that.  We'll take
16  that on.
17      COMMISSIONER COYNER: Okay.  I'll -- I'll make
18  a formal motion then, Mr. Chairman, to deny Item Number 3,
19  which is the preliminary injunction to suspend the
20  effectiveness of the permit and halt construction of new
21  waste water ponds, with the addition that the State
22  Environmental Commission be noticed by NDEP prior to the
23  placement of waste water into the ponds.
24      COMMISSION CHAIRMAN GANS: Mr. Anderson?
25      COMMISSIONER ANDERSON: I'll second that
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 1  motion.
 2      COMMISSION CHAIRMAN GANS: Okay.  It's been --
 3  motion's been made and seconded.
 4      Is there any discussion on the motion by the
 5  panel?
 6      COMMISSIONER COYNER: None here.
 7      COMMISSION CHAIRMAN GANS: Okay.  If none,
 8  signify -- all those in favor signify by "Aye."
 9      COMMISSIONER ANDERSON: Aye.
10      COMMISSIONER COYNER: Aye.
11      COMMISSION CHAIRMAN GANS: Aye.
12      Those not in favor signify by "Nay."
13      (No response)
14      COMMISSION CHAIRMAN GANS: Okay.  It's
15  unanimous.  The motion passes.
16  (The vote was unanimously in favor of motion)
17      COMMISSION CHAIRMAN GANS: Well, that is the
18  first item.  I want to now proceed to Items 1 and 2, which
19  is the subpoena and the continuance of the hearing.
20      Again we'll go in the same order.  We'll use
21  the same process.  In this case, however, looking over the
22  documents that was given to me by Mr. Walker, it seems
23  like these two items kind of go hand in hand or they at
24  least affect each other.
25  Mr. Galpren, would it be acceptable to you if we take


Page 42


 1  these two together?  If you think there's some harm in
 2  that, please -- please tell me and let me know.
 3      MR. GALPREN: I think there's no harm.
 4      COMMISSION CHAIRMAN GANS: Okay.  So will you


 5  please proceed then with your arguments on Items 1 and 2,
 6  which is the subpoena and the continuance?
 7      MR. GALPREN: Thank you very much,
 8  Mr. Chairman.
 9      The Sierra Club has made every effort at
10  considerable expense to secure the documents that are
11  relevant to its appeal.  In our motion and in our response
12  to the opposition to the motion, we have detailed some of
13  Sierra Club's efforts that were made in September, either
14  to or through Gerald Gardner or Shannon Harbor at NDEP,
15  and since her entry in this case, Deputy Attorney General
16  Carolyn Tanner.
17      But I also want to let you know that the
18  Sierra Club made three on-site visits to NDEP's Carson
19  City offices, to review NV Energy Reid Gardner files
20  related to this permit, and on each occasion NDEP provided
21  us six but highly incomplete files for us to review.
22      At the same time, on each occasion we flagged
23  all the documents that were arguably relevant to this
24  matter, for copying, and -- through an independent service
25  in our later analysis.  That process, of course, added an
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 1  additional amount of time, about 10 days on the back end
 2  of each visit.
 3      Our first attempt was by or through John
 4  Barth, who's an attorney with the Western Clean Energy
 5  Campaign and me on June 30.  Most importantly for
 6  today's -- for this hearing, despite our request prior to
 7  June 30th, for all permit and compliance documents that
 8  were relevant to NV Energy's Reid Gardner files, those
 9  files that were provided failed to include the additional
10  quarterly groundwater monitoring reports that we're still
11  seeking, any additional -- any interstitial leachate
12  collection data from the existing double-lined ponds, any
13  pond design documentation, either for the newly proposed
14  mesa ponds or the existing ponds, and failed to provide
15  any site characterization for the mesa in terms of data or
16  documents.
17      The second trip was by a Sierra Club activist,
18  Emily Rhodenbaugh, formerly a professional staff with the
19  Sierra Club, on July 29.  That was done in conjunction
20  with hydrogeologist Elliott Lips, who is on the phone, and
21  was on the phone with Emily then as she sorted through
22  hundreds of documents and maps.  And we had many of those
23  flagged again for copying.  Those included design
24  documents for some, but not all of the existing ponds
25  only, but none of the other requirements -- none the other
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 1  required documents, including design documents for the
 2  mesa ponds, the quarterly monitoring reports, the
 3  interstitial leak detection data, and reports, and so on.
 4      The third trip occurred on August 12.  Again,
 5  this was the Rhodenbaugh-Lipps duo.  Again files were
 6  produced by NDEP, but these also failed to contain any
 7  information about the newly prosed ponds, again no
 8  engineering design reports, no site assessment reports.
 9  This is August 12.  And I believe that Mr. Garcia just
10  testified that approval, including approval of the design
11  of the mesa ponds was -- I think you said July 25.
12      There was some additional relevant engineering
13  reports about the design of the existing ponds provided to
14  us at that time, but none about the newly -- about the new
15  mesa ponds.
16      Now, in our October 6th motion to you, just
17  two weeks ago, we explained our attempts in September to
18  secure the missing documents, and also the reason they're
19  needed for this appeal, and that is this:  NDEP's failure
20  to provide these data and NV Energy's refusal to provide
21  any evidence -- documentation that NDEP says is with NV
22  Energy, not it, simply impairs Sierra Club's ability to
23  fully establish the record of NV Energy's compliance or
24  non-compliance with the 2005 permit.
25      As we indicate in our filings, the issue of
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 1  non-compliance with the prior permit is directly on point
 2  in this appeal, because the long relevant regulations
 3  disallowed NDEP to renew a discharge permit, not to
 4  mention a permit to expand and alter operations, in
 5  addition to renewal, to an applicant that's failed comply
 6  with its existing discharge permit.
 7      And in October -- in Exhibit 2 to our
 8  October 6th motion, we further delineated the type,
 9  nature, name, and date of the data and documents that have
10  been withheld, that we believe are in the possession of
11  NDEP and/or NV Energy, that is needed for the appeal.
12      That exhibit was a memo from Mr. Lips to me on
13  October 4th, and I am prepared, if the Commission would
14  like, to question Mr. Lips about the importance of these
15  materials to his assessment of the question of NV Energy's
16  compliance with the effluent limitations and other
17  requirements from the 2005 permit.
18      In our October 19 response to the opposition
19  to this motion, we further detail how this data and these
20  documents are relevant to our appeal, and I should also
21  say, as well, by implication, why review of those
22  documents should have informed NDEP's decision making on
23  this appeal.
24      This is done in Exhibit 3 to our October 19
25  filing, and again since he helped produce this document, I
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 1  could examine Mr. Lips on the question of the relevancy of
 2  any of these documents to our appeal.
 3      I think what -- what Sierra Club has clearly
 4  established is that the materials are relevant to its
 5  preparation, that we have made every reasonable effort to
 6  secure them, that all -- or at least much of these
 7  materials are in the possession of NDEP or NV Energy, that
 8  Sierra Club had the right to them, and that withholding
 9  impairs the Sierra Club from presenting to the Commission
10  a full analysis of NDEP's compliance with the law or
11  non-compliance in the course of granting this -- this
12  fundamentally incoherent permit.
13      Now, lastly, the Intervenor, NV Energy, has
14  argued that a lot of the documents that Sierra Club seeks
15  were -- pertained to the February 2008 Administrative
16  Order on Consent, which NV Energy has signed, to
17  characterize and to remediate some of the substantial
18  groundwater contamination that has occurred presumably
19  from discharges from existing ponds or other facilities at
20  the Reid Gardner site, and so since they pertain to that,
21  they're not relevant to this proceeding and so can be
22  withheld from Sierra Club.
23      Four points to make, I think, on this.  First,
24  we agree with the Attorney General.  The relevancy
25  question is a determination for the hearing, not here.  I
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 1  mean, certainly if the materials are shown to be remotely
 2  important for Sierra Club to be able to fully understand
 3  the scope of the -- the scope of the question of NV
 4  Energy's compliance with the prior permit, then Sierra
 5  Club should have access to those public records.  They
 6  should not be withheld.
 7      But secondly, the point that I made -- and I
 8  think, in response, bears repeating here -- a document
 9  that is produced and that pertains to the Administrative
10  Order on Consent can also be relevant to the question of
11  NV Energy's compliant with his existing permit.  And here
12  that is the case I think was for all the documents that
13  even arguably could be said to have been produced pursuant
14  to the Administrative Order on Consent.
15      But thirdly, let's take a look at if we can,
16  Sierra Club's Exhibit 2 to the Motion.  Appendix A lists
17  the documents that Sierra Club seeks from NDEP and from NV
18  Energy.
19      COMMISSION CHAIRMAN GANS: Mr. Galpren, let me


20  interrupt to make sure the panel members know exactly what
21  you're talking about, that they have them in front of
22  them.
23      MR. GALPREN: Okay.
24      COMMISSION CHAIRMAN GANS: Mr. Anderson and


25  Coyner?
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 1      MR. GALPREN: I'm looking at Exhibit 2 to the
 2  motion.  This is Appendix A to the October 4 memorandum
 3  from Elliott Lips to me.  So here I'm considering the
 4  documents that arguably could be relevant to
 5  Administrative Order on Consent.
 6      COMMISSIONER ANDERSON: Mr. Chairman, this is
 7  Pete Anderson.  It's the one that starts out, "List the
 8  permit supporting documents requested from NDEP on
 9  September 13 but not received from BCA on September 30th,"
10  that list, Appendix A?
11      MR. GALPREN: Yes.
12      COMMISSIONER ANDERSON: Okay.  I've got it.
13      COMMISSIONER COYNER: I have it as five
14  pages --
15      MR. GALPREN: That's right.
16      COMMISSIONER COYNER: -- page 1, 5, and so
17  forth, and a long list of documents.
18      MR. GALPREN: Right, and so the pages that I'm
19  looking at right now are pages 5 and 6 from that exhibit.
20      COMMISSION CHAIRMAN GANS: Okay.  I have them


21  in front of me.  I think the other panel members have them
22  also.
23      COMMISSIONER ANDERSON: Yes.
24      COMMISSION CHAIRMAN GANS: Okay.  Please
25  proceed, Mr. Galpren.
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 1      MR. GALPREN: Thank you.  The Administrative
 2  Order on Consent was signed in February 2008.  There are
 3  only a few of the documents listed on these two pages that
 4  were published subsequent, and so arguably even in
 5  compliance, or for the purpose of showing compliance with
 6  the Administrative Order on Consent.  Many of these
 7  documents are published well before the Administrative
 8  Order on Consent was even signed.
 9      And then secondly, looking two pages back in
10  that same exhibit, if we can, starting on page 2 of 6 of
11  the exhibit, Mr. Lips delineated the categories of other
12  information that we have sought.  The first on page 2 of
13  six is the complete record of quarterly groundwater
14  monitoring reports.
15      Now, these reports are required -- are
16  directly required in the permit to be submitted, not to
17  the Bureau of Corrective Actions only, but first to the
18  Bureau of Water Pollution Control with a copy to the
19  Bureau of Corrective Actions.
20      Secondly, with respect to interstitial layer
21  monitoring, monitoring of the amount and characteristics
22  of the waste water that makes it -- that has made it
23  through the first liner in the existing ponds to the
24  interstitial monitoring, this, too, is expressly required
25  in the 2005 permit.  By the way, these are also required
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 1  in the 2010 permit.
 2      And it's unclear if this information has at
 3  all been reviewed by the Bureau of Corrective Actions, but
 4  it's clearly required to be reviewed and reported to the
 5  Bureau of Water Pollution Control.
 6      The third item, the proposed mesa pond
 7  documentation -- clearly it's essential for -- for the
 8  Bureau of Water Pollution Control to have evaluated that
 9  information, and we've just learned that, in fact, they
10  did evaluate that information.  But still those design
11  documents and the site characteristics of the mesa, the
12  hydrogeological site characteristics have been withheld,
13  despite our repeated requests for that information.
14      And so the -- NV Energy's arguments, that
15  because some of -- some of this information is relevant to
16  the AOC, all of this information can be withheld, simply
17  fails, not only with respect to this additional
18  information, that is required to be reported directly to
19  the Bureau of Water Pollution Control, but also with
20  respect to the documentation that even arguably could be
21  said to be relevant to the build-up of the history, the
22  context in which the Administrative Order on Consent was
23  finally signed in February 2005.
24      And finally let me note that by its own terms,
25  that February 2008 Administrative Order on Consent cannot
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 1  be used as a shield by NV Energy or the Department to
 2  relieve the Department from evaluating NV Energy's
 3  compliance with the express terms in the permit.
 4      And I will cite just two sentences from the
 5  2008 Administrative Order on Consent.  On page 41 it says
 6  that "This AOC in no way relieves NV Energy of its
 7  responsibility to comply with any federal, state, or local
 8  law or regulation."
 9      And finally the first sentence of Section
10  22.10, on page 42, flatly states that "This AOC is neither
11  a permit nor a modification of a permit."  So whatever
12  relation any particular document may have to the context
13  in which the AOC was drafted or to potential compliance
14  demonstrations where the AOC, provides absolutely no
15  argument that those documents can be withheld -- no
16  support for any argument that those documents could be
17  held from the Sierra Club or any other member of the
18  public that is seeking them.
19      So the information is clearly needed by the
20  Sierra Club to undertake this appeal.  The Sierra Club has
21  the right to it.  And because of our repeated requests for
22  this information, site visits, and so on to NDEP have
23  not -- have not resulted in our ability to secure those
24  documents, we seek the Commission's equitable -- the use
25  of its equitable power under the statute that your Counsel
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 1  cited, NRS 445A.425 and the corresponding regulation, to
 2  issue subpoenas for those documents and for those
 3  documents to be produced to Sierra Club in sufficient time
 4  for Sierra Club and its experts to be able to analyze
 5  those documents and utilize them in its briefing and in
 6  its argument.
 7      And then that then, if I can, Mr. Chairman,
 8  turn to Section 2 of the motion, vacatur and continuance
 9  in the proceedings, we seek the Commission's setting of a
10  new hearing date and a new briefing schedule that is
11  established with sufficient time for Sierra Club, and for
12  that matter, for NDEP and NV Energy, to be able to
13  evaluate these documents in the context of briefing and
14  the hearing.
15      If these documents were produced for the
16  Sierra Club in the morning of November 4 -- and we're
17  talking about several score of them -- we would simply not
18  have the opportunity to even become familiar with them.
19  These often require some considerable thought and
20  analysis, and we want to be able to give them the
21  attention that they deserve.  That's the reason why we
22  have joined our motion for subpoena of the documents with
23  a request for a vacatur, both of the hearing schedule and
24  of the briefing schedule, and seek action by the
25  Commission to set a -- to a set time that is -- that is
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 1  sufficient for the documents to be provided to the Sierra
 2  Club or at least provided to a copying service and thence
 3  transmitted to the Sierra Club in time enough for us and
 4  who else wants to, to analyze the materials, to
 5  incorporate that into our briefing and into our
 6  presentation at hearing.
 7      Thank you.
 8      COMMISSION CHAIRMAN GANS: Okay.  Mr. Anderson


 9  and Mr. Coyner, questions of Mr. Galpren?
10      COMMISSIONER COYNER: This is Commissioner
11  Coyner for the record.
12      Mr. Galpren, with regards to the list of the
13  documents, how did you know that these documents even
14  exist?  You haven't been given up them yet, but yet you
15  note -- obviously they're very detailed.  They have names,
16  dates, titles, so forth.  Are they referenced in other
17  documents that you were provided, and you just haven't
18  been able to get those documents yet?  Is that a correct
19  assumption?
20      MR. GALPREN: That's correct.  So are you
21  looking then -- is it Mr. Coyner to whom I'm speaking?
22      COMMISSIONER COYNER: Yes.
23      MR. GALPREN: At Exhibit 3 in response to
24  opposition to the motion?
25      COMMISSIONER COYNER: I am.  I'm now looking
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 1  at the table and --
 2      MR. GALPREN: Okay.
 3      COMMISSIONER COYNER: -- your response to the
 4  five-page table.
 5      MR. GALPREN: Exactly.
 6      COMMISSIONER COYNER: There's get a list here,
 7  and you've broken them nicely into not received and
 8  received.  And I'm assuming -- that was any assumption
 9  there it most -- in a lot of these cases, although as you
10  say, groundwater monitoring reports are required by the
11  permit, so they should be there.
12      MR. GALPREN: Yes.
13      COMMISSIONER COYNER: But others of these are
14  detailed, you know, assessments by a geotechnical company
15  or so forth.  So they must have been referenced in another
16  document and then --
17      MR. GALPREN: Yes.
18      COMMISSIONER COYNER: -- you were asking for
19  that.  So --
20      MR. GALPREN: Yes.
21      COMMISSIONER COYNER: -- that was my
22  understanding.
23      MR. GALPREN: Yes.
24      COMMISSIONER COYNER: Okay.
25      MR. GALPREN: And just to briefly elaborate,
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 1  the first five categories or up threw updated operation
 2  and maintenance manual, these are all required under the
 3  permit, or we presumed that they are documents, such as
 4  the site characterization reports and the engineering
 5  design reports that we presume that the department would
 6  have evaluated prior to granting this permit.
 7      And then the rest of these were all listed on
 8  what was called the encyclopedia of supporting
 9  documentation, a document that had been produced by
10  contractor, I believe, for NV Energy, when it provided a
11  host of other documents to NDEP.  We were provided with
12  that, along with a number of other documents during my
13  June 30th review of files at NDEP, and many of these
14  documents provide the kind of information that we believe
15  were or should have been evaluated by NDEP before coming
16  to the conclusion that placement of -- that continuation
17  of the permit would be sufficiently protective of the
18  environment both with respect to the ponds in -- that
19  currently exist in the flood plain of the Muddy River and
20  with respect to the newly proposed ponds on the mesa.
21      And I should also note that I believe that
22  this entire list -- yes, this entire list is -- the first
23  three pages are all not received, and then we have listed
24  a number of the documents that were received.  And I
25  should hasten to add that the Department did partially
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 1  respond to our September 8th request, and was able to
 2  find, and secure, and provide to a copying service, about
 3  half of the documents that we are seeking.
 4      But those do not provide sufficient
 5  information to fully characterize the site conditions that
 6  are relevant both are respect to the Muddy River flood
 7  plain, the ponds, and the mesa area.
 8      COMMISSIONER COYNER: And, Mr. Chairman, if I
 9  might, one quick follow-up.
10      I understand that, Mr. Galpren.  I understand
11  the historic contents of the documents of the reason why
12  you might seek them.  What I don't see in this list of
13  documents is the documents that would have been submitted
14  most recently for the most recent permit.
15      Am I -- am I missing something here?  Am I
16  flat -- flat missing something?  These all look they're
17  historic documents that pertain to the current pond, the
18  ones that are out there, not the ones that are under
19  construction.  There must have been engineering reports,
20  investigations, and evaluations that were done from the
21  new permits for the --
22      MR. GALPREN: Yes.  That's -- that is our
23  understanding, too, and that would be the reason why we
24  continue to seek those documents, and they have not been
25  provided.  That's category 3.
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 1      COMMISSIONER COYNER: Okay.
 2      MR. GALPREN: Proposed mesa ponds
 3  documentation.
 4      COMMISSIONER COYNER: But not in this list of
 5  five pages here.  These are all essentially historic
 6  documents.
 7      MR. GALPREN: Yes.
 8      COMMISSION COYNER: Okay.  I just wanted to be
 9  clear.  So there's another whole, you know, pile of paper
10  that you're seeking that is basically relevant to the
11  current permit, the new permit, we should call it?
12      MR. GALPREN: Well, the first five items --
13  well, okay.  Let -- let me put it directly here.
14      The central theory of our case is that there
15  is a history of non-compliance on the part of the
16  Applicant with its prior permit.  In order to fully
17  characterize that history, we need to have the documents
18  that explain what has happened.  That includes clearly
19  monitoring reports at least from 2005 through present.  It
20  includes the reports to the second category there, of data
21  and analysis as to the amount of and characteristics of
22  the water -- waste water that is detected between the two
23  liners of the existing ponds.  That's required to be
24  reported under the permit.  It includes, as you indicated,
25  the -- you know, the design reports and the hydrogeologic
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 1  site characterization reports that should have been
 2  provided to NDEP with respect to the newly proposed ponds
 3  in the mesa and so on.
 4      All that information we have been seeking and
 5  continue to seek.  We received a portion of the first, a
 6  portion of the groundwater monitoring reports, but as you
 7  can see, we have not received many of those, including for
 8  2002, 2003, '4, '5, '6 -- '8 -- three-quarters -- and
 9  three-quarters of '9.  None of those -- we have not been
10  able to secure those.
11      All that information clearly should have been
12  provided to NDEP in the -- with the application materials.
13  We, of course, did receive the draft permit.  We did
14  receive the comments.  We did receive the prior permit,
15  the current permit, the response to comments and so on.
16      I didn't indicate -- we did not indicate
17  that -- those documents in this listing.
18      COMMISSIONER COYNER: One -- sorry,
19  Mr. Chairman.  One more quick follow-up.
20      I assume there was a hearing or at least a
21  permit hearing held by NDEP with regards to the permit.
22  Did you attend it, and were any of those documents present
23  at that hearing?
24      MR. GALPREN: I -- I did not.  I provided
25  extensive -- I, myself, provided extensive comments, but
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 1  there were activists with the Sierra Club, members of the
 2  Sierra Club who did attend, and did secure any documents
 3  that were there, but none of the documents that we're
 4  still seeking were there at the time.
 5      COMMISSIONER COYNER: Thank you.  That's what
 6  I need to hear.
 7      COMMISSION CHAIRMAN GANS: Mr. Anderson?
 8      COMMISSIONER ANDERSON: Mr. Chairman, I'd like
 9  to hear from NDEP before I have any questions.  Thanks.
10      COMMISSION CHAIRMAN GANS: Very good.
11      I have a question, again, of RoseMarie.  We do
12  have subpoena authority?  I mean, I'm asking the --
13      MS. REYNOLDS: Yes.
14      COMMISSION CHAIRMAN GANS: -- the same thing
15  that I asked before.
16      MS. REYNOLDS: Yes.  This is RoseMarie
17  Reynolds, for the record.
18      Yes.  Under NAC 445B.892, the -- as well as
19  NRS Chapter 445A, the Commission does have the power to
20  issue subpoenas.
21      COMMISSION CHAIRMAN GANS: Okay.  So that's
22  not a question on this particular motion.
23      Mr. Galpren, one of the things that -- that I
24  again have to get my arms around is, you know -- and I
25  agree with your first statement when you said the
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 1  relevancy question is not -- is for the hearing, not here.
 2  I do agree with that.
 3      However, I'm wondering how -- how many of
 4  these documents you're really looking for.  I -- I think
 5  at least now that I've got your motion, which you gave us
 6  on the 19th, gives me a little more information about what
 7  documents we're talking about.
 8      My question to you would be on the second --
 9  on the second motion you have.  How long are you thinking
10  you need to review and analyze all these documents?
11  Because that's going to affect the second motion -- your
12  second motion.
13      MR. GALPREN: Yes.  Was this Mr. Chairman
14  speaking?
15      COMMISSION CHAIRMAN GANS: Yes.  I'm sorry.
16      MR. GALPREN: Yes.  Yes, Mr. Chairman.
17      Elliott?  May I -- Elliott, are you still on
18  the line?
19      MR. LIPS: Yes.
20      MR. GALPREN: Mr. Chairman, could I have our
21  expert, who would be compelled to review each and every
22  document, including all their footnotes, answer that
23  question first?
24      COMMISSION CHAIRMAN GANS: Certainly.
25      MR. LIPS: If we received all of the documents
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 1  that are on this Exhibit 3 to the reply, it would probably
 2  take me two to three weeks to go through them and review
 3  the relevant information, and understand, and prepare a
 4  full, you know, picture for a hearing, probably a minimum
 5  of three weeks.
 6      COMMISSION CHAIRMAN GANS: Okay.  Mr. Galpren,


 7  does that satisfy you?  Is that something that you feel is
 8  reasonable?
 9      MR. GALPREN: Yes.  I mean, Mr. Chairman,
10  we -- I -- I think that we stated in our opening that we
11  seek an additional three weeks for that purpose,
12  subsequent to actually receiving the documents.
13      COMMISSION CHAIRMAN GANS: I understand.  So
14  what I am to understand -- and correct me -- I'm not
15  trying to put words in your mouth -- from your argument,
16  is that about three months have gone by, and you have been
17  unable to prepare for the hearing, because you have not
18  had the documents you need to prepare.
19      I'm really simplifying this, but I'd like to
20  know what's -- what's happened for three months, and now
21  we're going to have to have another three weeks, at least,
22  by the time you get -- after you get the documents.
23      MR. GALPREN: Thank you.
24      Well, what's happened, as I tried to indicate.
25  Is that we three times went to Carson City and reviewed
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 1  the files, and we have made repeated public records
 2  requests.  And then since the entry of the Deputy Attorney
 3  General, Carolyn Tanner, we have also submitted requests,
 4  at her request, through her to NDEP.
 5      In addition, we submitted a request to NV
 6  Energy.  We have received some documents, some -- a
 7  considerable amount of documents, as you can see in the
 8  last several pages, and we have reviewed those.
 9      And we have received some considerable data
10  from NDEP, but not sufficient for us to know, with any
11  degree of precision, what exactly has been going wrong and
12  what we can recommend, reasonably, at hearing.  I mean, we
13  certainly will do the best that we can, if we are required
14  to go forward with only a partial record.
15      And we believe that, for example, the sparse
16  groundwater monitoring information that we have been given
17  access to is -- is some evidence, but we believe that we
18  need to provide significant evidence, and we believe that
19  the evidence that's being withhold from us will enable us
20  to provide a much stronger account and -- and provide --
21  and put on a much stronger case at hearing.
22      So we have been -- the -- the short answer to
23  your question is that we have been trying, repeatedly, in
24  every way that we know how, to get this information to
25  which we believe we have a right.
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 1      COMMISSION CHAIRMAN GANS: Okay.  Thank you.


 2  I will reserve any other questions I have until after we
 3  hear from the State and NDEP.
 4      So, Mr. Frey, I think it's your turn.
 5      MR. FREY: Thank you, Mr. Chairman.
 6      You know, after high school I swore off
 7  reading Franz Kafka or any other Kafka-esque type novel,
 8  but these hearings or what Sierra Club's is asking for at
 9  these hearings is very difficult to for me to get my arms
10  around.  They seem to be requesting:  Give us all the
11  documents we need to put on a hearing against you, and
12  don't leave any out or it will be your fault.
13      Now, Mr. Galpren and his associates have come
14  for -- in three times into the office.  They're entitled
15  to get any document we have that hasn't been determined to
16  be confidential, and I don't think that's even an issue in
17  this matter.  But they are certainly are entitled to the
18  documents.  But as Mr. Coyner -- Commissioner Coyner
19  pointed out, some of these documents are 10 years old.
20      And I have two responses to that:  One, what
21  were they doing in the intervening 10 years and how could
22  that possibly be relevant?
23      What Mr. Galpren is trying to do -- and he's
24  made no bones about this -- is to put on a case
25  challenging the 2008 AOC, and this is the wrong forum.
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 1  The Commission has no jurisdiction over that AOC.  What he
 2  keeps asking us for is -- Sierra Club wants to get
 3  documents to determine that NV Energy is out of compliance
 4  with that AOC, take that information, and then use that to
 5  demonstrate non-compliance with the previous permit.
 6      That's unacceptable.  What Mr. Galpren
 7  needs -- and if he keeps asking the State to give him all
 8  the documents that he needs -- is simply this:  Are there
 9  any findings of alleged violations and orders that were
10  issued as a result of the 2008 AOC, or, more importantly,
11  what are the violations that occurred under the 1995
12  permit?  Those are the non-compliance issues relevant to
13  the reissuance of this permit.
14      If he had a beef with non-compliance of the
15  2008 AOC or anything else, he needs to go to court.  Now,
16  it's not my job to direct him how the law works, but I
17  feel I have to.
18      There are laws out there, independent of the
19  SEC jurisdiction, that allows people to get injunctions,
20  allows them to get subpoenas, allows them to get
21  documents, allows them to bring suit to enforce
22  environmental laws.  But the way to do that is not under
23  the guise of attacking the 2010 permit, and that's exactly
24  what he's doing.
25      What he need -- can ask is:  Did you review
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 1  this document or not, in enforcing -- (unintelligible)
 2  issued the permit.  That's the end of it.  We either
 3  reviewed it or we didn't, but a discussion as to why we
 4  didn't review some document that was put into it an
 5  appendix that NV Energy consultant prepared for some
 6  reason has nothing to do with this permit appeal.
 7      I -- I don't want to go through the details of
 8  every single one of these documents.  We will have the
 9  office open eight hours a day from here, you know, until
10  the hearing.  He can have any document he wants.
11      MS. TANNER: May I add, Bill, if you're --
12      MR. FREY: Yes, please.
13      MS. TANNER: This is Lyna Tanner from the
14  office -- from the Nevada Attorney General's Office, just
15  because I'm sort of being implicated, personally,
16  interestingly enough in these documents.
17      I think it is a very simple issue.  Obviously
18  they can ask for whatever they want under the public
19  records law.  The question is asking for whatever they
20  want, whether or not it's available, is grounds for
21  continuing the appeal hearing on a water permit.  And we
22  would submit that it is not.
23      You know, the motions filed here are sort of
24  out -- you know, an outrage that when they sent a request
25  on September 13th, and -- and I responded to them as best
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 1  I could, on September 21, which, by the way, is within the
 2  public records deadlines of five working days, for
 3  documents that had what I would argue little relevance to
 4  this proceeding, and then to say that because I indicated
 5  that we would provide them as soon as possible, that
 6  somehow I'm stipulating that they're relevant to this
 7  appeal, is outrageous.
 8      You know -- and to say -- and to say, before
 9  the Commission, that we provided an incomplete response is
10  also disingenuous.  The -- I provided to Mr. Galpren a red
11  line of the location of those documents that were listed,
12  as Mr. Frey indicated, from an encyclopedia provided by a
13  consultant to Nevada Energy, of those documents that were
14  part of our public record.
15      Now, if they think other documents should have
16  been considered by NDEP, that's an argument for them to
17  make in their appeal, but we don't have any obligation to
18  provide them with documents that were never provided to
19  us.  That was the point.
20      Now, as far as some of the documents -- I
21  think Mr. Coyner correctly asked, you know, are you --
22  you're look at these historic documents.  What about the
23  documents that are -- that are relevant to the issuance of
24  this permit?  Now, some of them, Mr. Commissioners, deal
25  with permit documents that are required post-permit
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 1  issuance.  And so those documents are coming in, and as
 2  they're coming in we would certainly would proceed them to
 3  them, but at the time that they were asking for them they
 4  were not yet available.
 5      So we're doing our best to comply with their
 6  public records request, but that's a very different issue
 7  than saying, well, now I need a continuance, because you
 8  haven't given me Bureau of Corrective Action documents
 9  that have no application to the appeal of a water permit.
10      MR. GALPREN: Mr. Chairman, can I respond or
11  should we --
12      COMMISSION CHAIRMAN GANS: Excuse me just a
13  moment.  Mr. Frye, this is still your floor.
14      MR. GALPREN: Ah.
15      COMMISSION CHAIRMAN GANS: Do you have any
16  other comments, Mr. Frey?
17      (No response)
18      COMMISSION CHAIRMAN GANS: I heard a beep.
19  Did -- did somebody leave?
20      MS. TANNER: Oh, maybe we lost him.  Can we --
21  can we take a quick -- I'll try to email him.  If we can
22  take a quick break, I'll try to find him again.
23      COMMISSION CHAIRMAN GANS: Okay.  We will take


24  a quick five-minute break, and we're coming right back
25  together.  We're going to stay on and stay right by this
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 1  phone, so don't anybody leave.  Ms. Tanner, please see if
 2  you can get him back.
 3      MS. TANNER: Well, I need him.
 4      (Proceedings paused briefly)
 5      COMMISSIONER COYNER: So can we say we'll
 6  resume at a certain time.
 7      COMMISSION CHAIRMAN GANS: Yes.
 8      COMMISSIONER COYNER: When what time will you
 9  set, Mr. Chairman?
10      COMMISSION CHAIRMAN GANS: The time here,
11  Alan -- it says three minutes after 3:00.  So we'll get
12  back in eight minutes after 3:00.  I want to keep this
13  going.  I do not want to drag it out.
14      COMMISSIONER COYNER: Thank you.
15      (Proceedings recessed as indicated)
16      MR. FREY: Hi, this is Bill Frey.  I don't
17  know what happened, but I was cut off.
18      COMMISSION CHAIRMAN GANS: Okay.  We've
19  gone -- Ms. Tanner is looking for you.  Is she still
20  there?
21      MS. TANNER: I'm here.
22      COMMISSION CHAIRMAN GANS: Oh, good.
23      MS. TANNER: We're good.
24      MR. FREY: I think my phone and my computer
25  all went off at the same time.
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 1      COMMISSION CHAIRMAN GANS: Okay.  Hold on just


 2  a minute, because I think Mr. Coyner wanted to leave for
 3  just a couple minutes.
 4      MR. FREY: Okay.
 5      COMMISSION CHAIRMAN GANS: When he gets back,


 6  we'll start.
 7      (Proceedings paused briefly)
 8      COMMISSION CHAIRMAN GANS: Mr. Coyner, are you


 9  back yet?
10      (No audible response)
11      (Proceedings paused briefly)
12      COMMISSION CHAIRMAN GANS: Mr. Coyner?
13      COMMISSIONER COYNER: I am here.
14      COMMISSION CHAIRMAN GANS: Thank you very
15  much.
16      Mr. Frey is back on the line.  He just had
17  gotten disconnected somehow.  So we proceed.
18      Mr. Frey, Ms. Tanner made some statements.
19  You may not have heard them all, but I -- you still have
20  the floor as far as I'm concerned, and I want to make sure
21  you're -- that you were done.
22      MR. FREY: Yeah.  I -- thank you,
23  Mr. Chairman.  I'm sorry.  I don't know what went wrong
24  here, but my computer and phone all went dead at the same
25  time.
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 1      I just want to add one comment at the end,
 2  and -- and then we can move on.
 3      We -- Sierra Club has brought up this Bureau
 4  of Corrective Action, AOC, a number of times.  What -- the
 5  obligation that the Bureau of Water Pollution Control has
 6  or NDEP has, statutorily, is to look at the preceding
 7  permit, not anything else, but the preceding permit, and
 8  see if they're in compliance with that.  And I guess I'm
 9  repeating myself.  That's a pretty simple step, and if
10  they have a problem with that, they need to be in a
11  different forum.  Thanks.
12      Thank you.  And I apologize again for the
13  being cut off.
14      COMMISSION CHAIRMAN GANS: Okay.  Before you


15  leave the floor here I want to make sure that Mr. Anderson
16  or Mr. Coyner doesn't have any questions or comments of
17  you.
18      COMMISSIONER COYNER: I'll wait to hear in NV
19  Energy.
20      COMMISSION CHAIRMAN GANS: Okay.  I do have
21  one question, pretty simple.
22      Ms. Tanner, do I get from your comments that
23  you have provided Sierra Club with any and all documents
24  that you have or they have the opportunity to get any and
25  all documents you have?
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 1      I mean, does the subpoena power apply to NDEP
 2  because they haven't given documents?  I -- I'm a little
 3  confused on this.
 4      MS. TANNER: Well, I guess I'm a little
 5  confused on what they're asking, as well.  I will say that
 6  since this motion came up, I -- I was transferred to
 7  another case.  So I'm no longer lead Counsel, and I had
 8  some follow-up.
 9      I sent -- on my letter that I sent to
10  Mr. Galpren on September 21st, I went through, line by
11  line, each one of those documents that was in our
12  possession, and there were a few that I needed to follow
13  up on.  And I have since followed up on.  I probably need
14  to just final follow-up, but there was some confusion on
15  our part, you know, for what (unintelligible) brought up
16  the groundwater monitoring reports, for instance, and it
17  was unclear if they were asking for Bureau of Water
18  Pollution Control monitoring, reports, which would have
19  been provided already, or if they were asking for
20  Corrective Action's monitoring reports.  So there was some
21  confusion there.
22      So I certainly have a response, and I do
23  believe that some of the things that they were asking for
24  were not yet provided, but as was indicated earlier on the
25  call, I think some of the design for the -- for the mesa
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 1  ponds -- I believe -- and I'll defer to NDEP, that that
 2  has since been provided.  But, again, those were pending
 3  documents -- documents pending the issuance of this
 4  permit.
 5      So -- but as far as, you know, the statement
 6  that, well, we gave an incomplete response, it's not
 7  necessarily true.  There were a number of documents, and
 8  we highlighted each and every one that were never in our
 9  possession, and I referred them to Nevada Energy.
10      They are entitled to the documents that are in
11  our possession, because those are public records, and we
12  don't have a dispute with that, and they don't really need
13  to subpoena to get that.  What they need -- if they need a
14  subpoena from Nevada Energy, that's a different issue, and
15  I won't speak to that.
16      But -- or if they have a problem saying that
17  those documents in Nevada Energy's possession should have
18  been in our possession, which is unfortunately much of
19  what Mr. Galpren was saying, he was saying you -- NDEP,
20  you need to go get us those documents, and my response
21  was, no, that's not part of our public records.  I don't
22  have an obligation to go pick those up for you.  You go
23  talk to Nevada Energy.
24      Same thing with the site assessment, their --
25  or their site access.  They were very upset that NDEP


Page 69 - Page 72 (18) Capitol Reporters              (775) 882-5322 Min-U-Script®







In re: Appeal of NDEP Renewal of Nevada Power Company 
Discharge Permit NEV91022 for the Reid Gardner Station


Preliminary Hearing via Teleconference
October 21, 2010


Page 73


 1  didn't give them access to NV Energy's private property.
 2  Again, that's not our position.  That's not our duty, nor
 3  would we ever be able to do that.  Again, they'd have to
 4  deal with Nevada Energy.
 5      So we gave them what we had in our public
 6  record at the time of my response, September 21st, and I
 7  do have a follow-up, and we -- and we can talk about that,
 8  but it's not extensive.  It's certainly not anywhere near
 9  the number of documents that he's looking for.  And,
10  again, whether or not those are relevant to the issue of
11  this permit appeal is a totally separate issue.  And so by
12  me simply responding to the public records request, I'm
13  not stipulating that any of those documents are relevant
14  to the issue of the water permit.
15      COMMISSION CHAIRMAN GANS: Question -- I
16  probably don't have to ask, but I will, anyway:  So what I
17  hear you saying is you're not making any relevancy
18  decisions on behalf of anyone, because I see -- I note,
19  and I know Mr. Galpren said this is in -- in his motion.
20  He says:  The failure of NDEP.  So it's like you failed to
21  do so you were supposed to do or give something that you
22  had, and you're telling me that is not the case.
23      MS. TANNER: Yes.
24      COMMISSION CHAIRMAN GANS: Okay.  Okay.  I'm
25  with the other panel members.  I don't have any other
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 1  comments until we hear from Nevada Energy.  So we'll go to
 2  Nevada Energy next.
 3      MR. WOODWORTH: Are you ready for me?  This is
 4  Tom Woodworth, NV Energy.
 5      COMMISSION CHAIRMAN GANS: Yes, sir.
 6      MEMBER WOODLAND: Thank you.  And, again, we
 7  very much parrot the responses that have been made by
 8  NDEP's Counsel, Mr. Frey and Ms. Tanner.
 9      You know, I was also a little -- a statement
10  was made several times by Sierra Club's Counsel that NV
11  Energy has argued that NDEP has a right to withhold
12  documents, and I have to take issue with that, because I
13  have not certainly not said that in any of our pleadings.
14  In fact, we said quite the opposite, in quote, "Sierra
15  Club is always free to submit requests for public records
16  pursuant to the Nevada Open Records Law, regardless of
17  relevance to this proceeding."
18      And I think that's the point we're trying to
19  make that.  He -- Mr. Galpren and Sierra Club have the
20  right under the Nevada Open Records Law to get whatever
21  documents NDEP has, whether it's relevant to this
22  proceeding or not.  And if -- and I would have every
23  reason to suspect that NDEP is doing everything in their
24  power to get those documents to them.
25      The separate issue at relevance to this
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 1  proceeding, is whether or not they have the right to
 2  subpoena for documents.  And I don't feel Sierra Club has
 3  been constrained by the law or regulations in place that
 4  are -- for this proceeding, but I do feel constrained to
 5  go by them, and I'm going to look to NAC 445B.892, which
 6  provides the Commission subpoena power, and the
 7  Commission -- the Commission's subpoena power is upon good
 8  cause shown.
 9      What our argument is, is that there's been no
10  good cause shown to allow for a subpoena.  I say that for
11  two reasons.  One, something that's already been mentioned
12  numerous times, and we feel strongly about it on our end
13  is relevance.  There is no argument, and there is no
14  disagreement on our end that there is existing groundwater
15  impacts in the vicinity of the site associated with
16  historic operations or at least likely associated.
17      We have entered into an AOC with NDEP.  We
18  have spent large sums of money and will for several years
19  going forward, to investigation, characterize, and
20  remediate those impacts, not relevant to this proceeding.
21  None of those ponds, subject to the AOC, are subject to
22  this permit.
23      And with respect to the timeframe it has taken
24  the -- for the response to Mr. Galpren's point that
25  they've tried for several months to get documents that
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 1  they feel are relevant, and they haven't been able to get
 2  them, I'll just remind everyone of the timeline here.
 3  This permit was the notice of proposed action by the
 4  agency with was issued -- make sure I said this right --
 5  October 21st, 2009.  Here we are a year after that.
 6      So they have had -- they were involved in the
 7  public hearings.  They submitted written comments.  I
 8  don't understand -- now, I know they've become much more
 9  aggressive in the last few months, but again it's not like
10  they've been -- it's not like they haven't had ample time
11  to pursue this.  There -- it's been a year, and it's been
12  a year where they feel they still haven't received all the
13  documents they requested.  Well, maybe that's the case.
14  Maybe it isn't.
15      But did they take those actions at the proper
16  time, during the public comment period?  Are those
17  materials even relevant to this proceeding?  Those are the
18  issues that I think are relevant and I think they're
19  relevance specifically to your stat -- your regulatory
20  authority in 892.
21      I do not believe, and we do not believe here,
22  as Intervenors, that Mr. Galpren, the Sierra Club have
23  given any evidence of good cause to issue a subpoena and
24  related, obviously, for the same reasons, to vacate the
25  hearing date issue a new scheduling order.
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 1      And that's it.
 2      COMMISSION CHAIRMAN GANS: Okay.  Mr. Anderson


 3  and Mr. Coyner, again?
 4      COMMISSIONER ANDERSON: This is Pete Anderson.
 5      Just a question for Mr. Galpren.  The table
 6  that arrived on October 19th, when was that produced?
 7      MR. GALPREN: In Exhibit 3?
 8      COMMISSIONER ANDERSON: Yes, sir.
 9      MR. GALPREN: Probably we finished that the
10  day before.  And this is just a summary with some comments
11  as to their relevance of the -- I think it's Exhibit
12  Number 2 from the motion on October 6th.
13      COMMISSIONER ANDERSON: Okay.  So --
14      MR. GALPREN: But I wanted to -- we wanted to
15  show the specific relevance since that was -- since the
16  question was raised about that, by the opposition,
17  specific relevance each of these documents.
18      COMMISSIONER ANDERSON: Okay.  So when you
19  went to the visit NDEP's offices in Carson City, did you
20  have a table such as this to go down to request your
21  information?
22      MR. GALPREN: No, we didn't.  We asked for --
23  well, in June 30th, all information as to compliance,
24  and -- compliance with the prior permit of NV Energy's
25  Reid Gardner site.  And then we asked for specific
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 1  additional documents that weren't in the first -- that
 2  were not available to us by follow-up email to Gerald
 3  Gardner, both before the July visit and before the August
 4  visit.
 5      And those documents -- some of those were
 6  determined to be in the archives.  Some of those documents
 7  were determined to be with the Bureau of Corrective
 8  Action.  So we needed to, you know, coordinate with NDEP
 9  to be able to view the documents.
10      But we never were able to -- they -- they
11  never were able to produce -- or never did produce any of
12  the first three sets of critical documents that are in
13  Exhibit 3, the balance of the quarterly monitoring
14  reports, and any information with respect to the quantity
15  or characteristics of the waste water in the -- analyzed
16  by the interstitial layer monitoring, and have provided --
17  and still have not provided any information as to the
18  characterization of the site on the mesa or any of the
19  engineering design reports for the newly proposed ponds.
20      Categories 4 and 5 were supposed to be
21  submitted pursuant to the current permit, and we certainly
22  want to be able to review that prior to the hearing.
23  Those were required to are be submitted by NDEP by the end
24  of September.  We still haven't received those.  And none
25  of those were part of the list -- the larger list that
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 1  comprises the balance of this, that we received, the list,
 2  itself, from NDEP at the end of June.
 3      So the balance of this are documents that we
 4  sought so that we could fill in the holes, given the
 5  absence of information that was provided in June, so that
 6  we could piece together what is happening in the absence
 7  of their providing us with the direct documentation as to
 8  the design of the mesa ponds and site characteristics.
 9      And -- and any of the historical and current
10  monitoring of groundwater -- I'm sorry -- of the
11  interstitial waste water monitoring and the balance of the
12  quarterly groundwater monitoring reports.
13      The first one is expressly required to be
14  provided to the Bureau of Corrective Action pursuant to
15  the permit in 2005, Section 2B2.  The second interstitial
16  layer monitoring is required to be provided to the Bureau
17  of Water Pollution Control pursuant to the permit Sections
18  1A2 and Sections 1A1.
19      And then the characterization -- character --
20  characteristics of the mesa site and the engineering
21  design reports for the proposed ponds, those were
22  obviously required to be provided to NDEP, and we simply
23  have sought them and have not received them.
24      COMMISSION CHAIRMAN GANS: Mr. Woodworth, this


25  is Jim Gans.  I guess I don't understand what you're
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 1  saying.  The Item 3 -- let's start there, the most recent
 2  one you just talked about.
 3      They were supposed to be -- I mean, you're
 4  tying to find them, or they weren't submitted, or I -- I'm
 5  not understanding what you're saying.
 6      MEMBER WOODLAND: Was that addressed to
 7  Mr. Galpren or Mr. Woodworth?  I'm sorry.
 8      COMMISSION CHAIRMAN GANS: Mr. Woodworth.
 9  Excuse me.
10      MEMBER WOODLAND: NV Energy?
11      COMMISSION CHAIRMAN GANS: Yes.  You just
12  made --
13      MS. REBERT: Galpren just made that statement.
14      COMMISSION CHAIRMAN GANS: Who made that last


15  statement?
16      MEMBER WOODLAND: That was Mr. Galpren.
17      COMMISSION CHAIRMAN GANS: Oh, I'm sorry.
18  Then it is to you.  I thought it was still -- I -- what I
19  don't understand is:  You're saying these are documents.
20  You got them on a list.  You haven't gotten them, and yet
21  I understand that they were supposed to be submitted.
22  These are documents that you believe NV Energy has?
23      MR. GALPREN: So this is Dan Galpren.  That
24  question is addressed to me?
25      COMMISSION CHAIRMAN GANS: Yes.
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 1      MR. GALPREN: Yes.  Okay.  We're -- we're
 2  again looking at Exhibit 3 in response to the opposition
 3  to the motion.
 4      So the first five sets:  Quarterly groundwater
 5  monitoring reports, interstitial layer monitoring,
 6  proposed mesa ponds documentation, updated sampling and
 7  analysis plan, and updated operations and maintenance
 8  manual, those sets of documents were not on any list.
 9      Those documents are -- were either required to
10  be -- and -- and data, were either required to be
11  submitted to the Bureau of Water Pollution Control on a
12  regular basis pursuant to terms of the 2005 permit.  And
13  also I should say identical terms in the 2010 permit, or,
14  with respect to the documentation as to the proposed mesa
15  ponds, we believe were obviously required to be reviewed
16  by NDEP before it could make its relevant findings and
17  determinations precedent to issuing the permit.
18      Then the balance of these documents, we
19  believe, many of them were reviewed or should have been
20  reviewed by NDEP, and so we believe that many of them
21  should be in the files of NDEP.  For example,
22  correspondence between the Applicant and NDEP.  That
23  correspondence should be with NDEP.  That's on the fourth
24  item of page 2 or -- for example, the item right above
25  that, NDEP's 1999 Hydrogeologic Assessment Principle
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 1  Components and Data Needs.  That's an NDEP document.  It
 2  should be with NDEP, and we should not be forced to go to
 3  NV Energy for documents that clearly should be with NDEP.
 4      And then another -- a number of these
 5  documents, it's true, are fairly old.  For example, some
 6  of these documents have to do -- were -- were published in
 7  2004 or 2005; one in 2003, having to do with the
 8  hydrogeologic characterization of the existing waste water
 9  pond sites or proposed sites.
10      But let's have that information because we
11  have no other information as to the background
12  hydrogeologic conditions, and in order to be able to
13  fairly assess what is happening to groundwater, you want
14  to also be able to assess what the natural background
15  conditions should be, and so that's the reason why those
16  are relevant.
17      COMMISSION CHAIRMAN GANS: Well, I'm not going


18  to judge the relevancy yet.  I'm just trying to figure out
19  where these documents are.  Ms. Tanner and -- and -- do --
20  you don't have these five?
21      MS. TANNER: I can go through -- (coughing)
22  excuse me.
23      Sorry.  I've been operating under bronchitis
24  (coughing).
25      MR. FREY: While -- while Ms. Tanner is
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 1  coughing, may I say something, Mr. Chairman?  This is Bill
 2  Frey.
 3      COMMISSION CHAIRMAN GANS: Sure.
 4      MR. FREY: On the first page -- and I've
 5  already scrolled past -- past it.  I'm on the computer,
 6  but about -- go down one, two, three, four -- the fourth
 7  document that they're requesting.  Updated sampling
 8  analysis plan was requested September 13th.  It was due
 9  September 25th of 2010, but this document that they're
10  asking for had no role in whether to issue the permit or
11  not.  This document was required as part of the permit.
12      So in their case -- I mean, there's a lot of
13  documents in here.  I just singled those -- that one and
14  the next one out.  But, you see, these are documents, it's
15  true.  I don't know if they have them or not.  Certainly
16  they're entitled to them.  But we're being asked to
17  provide these documents and allow time to review them when
18  on their face we know that they were not decision
19  documents.
20      UNIDENTIFIED SPEAKER: Well --
21      MS. TANNER: And I -- I would -- this is Lyna
22  Tanner.  I would concur with that and (coughing) I believe
23  Item Number 3, 4, and 5 all were conditions of the permit,
24  including -- engineering design reports were required to
25  be submitted prior to construction.  The site preparation
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 1  is not construction.  So that -- at least as of last week
 2  that was not yet available, although I do believe we
 3  thought that might have been coming in, and I think there
 4  was a reference to that, in fact, that it did come in.
 5      In regards to the quarterly groundwater
 6  monitoring report, I had indicated earlier that there was
 7  some confusion on that point, and this has sort of been
 8  put on hold, given all of this motion work, but
 9  essentially we were under the impression that all the BCA
10  monitoring reported been provided through Legal Copycats,
11  that they did, in fact, have those.
12      And with the exception of archives 2002, 2003
13  discharge monitoring reports generated as a condition of
14  the per -- of the prior permit, Sierra Club had access to
15  and did, in fact, according to our records, copy those
16  back in August.
17      So -- and then as far as the interstitial
18  layer monitoring, this one is a little bit unusual, and
19  I'll defer to NDEP as that this actually has been
20  provided, I believe it was an error in the prior permit.
21  It was required, but there was no deadline, and so the new
22  permit corrects that.  They are to provide that
23  information on a certain schedule.
24      So under the prior permit it just said, you
25  know, thou shalt provide, and so that -- that information,
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 1  I believe, was in the process of being cleared up.  And I
 2  think it -- again I would defer to NDEP, but I believe
 3  that if that information came in, it's come in -- come in,
 4  in just the past few days.
 5      MR. GALPREN: Mr. Chairman, is it possible to
 6  respond to some of these points?
 7      COMMISSION CHAIRMAN GANS: Well, I want to
 8  hold on just a second.  I've let this go.  I didn't ask
 9  Mr. Woodworth if he was done or not.
10      MEMBER WOODLAND: Oh, absolutely, sir, yes.
11  This is -- this is Tom Woodworth and I was finished with
12  my remarks.
13      COMMISSION CHAIRMAN GANS: Okay.  I want to
14  make sure.  And also I want to make sure that Mr. Coyner
15  and Mr. Anderson -- I want to make sure that you have your
16  questions and comments answered before I go any further.
17      COMMISSIONER COYNER: This is Commissioner
18  Coyner.
19      I've kind of got, you know, three bags of
20  documents here.  I've got these older documents, which may
21  or may not be relevant, and which may or may not be in the
22  position NDEP.
23      It would be convenient, although I guess that
24  because of the timing, NDEP didn't have to be able to go
25  through this list and say, not in our possession, you
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 1  know, we don't got the Intelligence Corporation 1986
 2  Hydrogeologic Study that's referred to here, whether
 3  they're relevant or not, but at least to be able to
 4  respond to that.
 5      Any documents that were relevant to the new
 6  permit, the one that was just issued, I would think --
 7  unless, as Mr. Frey has indicated, they are conditioned on
 8  the permit, I would have think those would be all in a box
 9  somewhere, all in a bunch, and that you'd have ready
10  access to those.
11      So I'm a little confused why the Appellant
12  seemingly doesn't have the ability to have those or -- or
13  they can't be provided.  That one's still a question in my
14  mind.
15      The third bag is stuff that's ongoing all the
16  time, the groundwater monitoring reports.  I should be
17  able to walk over the two blocks to NDEP, tomorrow and my
18  lunch break and pull out the first quarter report of 2009
19  for these groundwater reports.  I mean, it should be that
20  simple.  And why three visits to NDEP didn't result in
21  that is -- I can't understand that in my head.  Whether
22  it's relevant or not.  It may or may not be.  That will be
23  decided at the hearing.
24      But you know, that -- that type of data, you
25  know, should be just right at people's fingertips or
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 1  should be posted on the Internet as some have advocated.
 2  So I'm thinking about those three bags.  I'm less
 3  concerned about the first one, because that's historic.
 4  It may or may not be relevant.  That will be decided at
 5  the hearing.
 6      The second, which was the stuff that was
 7  essentially in the box where the new permit was
 8  discussed -- you know, like -- I'm sure someone went out
 9  and did a site characterization on the soils, for where
10  they want to put these new ponds.  Was that considered
11  when the permit was being vetted?  You know, what
12  documents were considered when the permit was under
13  consideration by NDEP of the current data, not stuff
14  historic, not stuff down below.  And I don't see that
15  list.  I will have a -- I wasn't at the NDEP hearing, so I
16  don't know what they provided at the permit hearings.
17      And then the third thing about ongoing
18  groundwater monitoring data, that should be as plain as
19  the nose on your face.  So I'm really a little bit
20  confused, and I can sympathize a little bit with the
21  Appellant here.  If I'm confused, then certainly they are.
22      COMMISSION CHAIRMAN GANS: Okay.  Can either
23  Mr. Woodworth or Bill, can you shed any light on
24  Mr. Coyner's confusion?
25      MEMBER WOODLAND: This is Mister`-- this is
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 1  Tom Woodworth with NV Energy.
 2      I really can't speak to the issues in terms
 3  of -- all I can say is NV Energy has certainly submitted
 4  everything that they've been required to do to NDEP, and
 5  I -- I have every reason to understand that NDEP's doing
 6  everything in its power to get those documents to -- to
 7  the Appellant.
 8      I mean, our issue has always been two --
 9  two-fold.  Relevance -- I mean, we know they're entitled
10  to the documents, but is it relevant to this proceeding,
11  and should it be a basis to suspend their subpoena?
12      But, yeah, I won't go into that a lot any
13  further already.  So -- but that's all we can add to this
14  discussion.
15      COMMISSION CHAIRMAN GANS: Well, in the -- in
16  the motion -- I think this is the October 6th motion --
17  Sierra Club is alleging that you have refused -- very
18  simply, the word is in the motion -- you have refused to
19  provide the materials.
20      MEMBER WOODLAND: NV Energy has -- NV Energy
21  has directed -- we had a -- I had a personal conversation
22  with Mr. Galpren, and I instructed him that any requests
23  for documentation he should direct them to NDEP, and that
24  we have provided everything to NDEP that we are required
25  to under the application.
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 1      But I can't imagine it would be surprising to
 2  anybody that we're not -- we have no obligation to provide
 3  anything to somebody who is suing us at this point.  We
 4  provided everything we're required to, to the regulator.
 5  And if they have -- if they have a request of those
 6  documents, they're entitled to request them from the
 7  regulator.
 8      (Participants talking at the same time)
 9      COMMISSION CHAIRMAN GANS: I have a further
10  question to follow up with Mr. Woodworth.
11      So am I correct in simply assuming, from what
12  you said, that the subpoena isn't going to do -- make any
13  difference as far as NV Energy is concerned, anyway?  Is
14  that what you're saying.
15      MEMBER WOODLAND: No, no, no.  Of course, not.
16  If -- I mean, I was trying -- I mean, I didn't want
17  to explain to Mr. Galpren how he should go about doing
18  this, but obviously if we have an enforceable subpoena,
19  we're going to comply with it, but we don't have one right
20  now.
21      And we don't think they're entitled to
22  subpoena documents that are irrelevant to this proceeding.
23  And so that's why we were challenging the subpoena aspect
24  of it.  If they -- what I explained to Mr. Galpren is:  He
25  is entitled to anything he wants from NDEP under the Open
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 1  Records Act.  I don't believe what he's requesting of us
 2  is relevant to this permit proceeding.  So I'm not willing
 3  to provide it to him.
 4      Obviously, he's -- if he goes to you guys and
 5  is able to get an enforceable subpoena, and you guys
 6  believe, in your judgment, it's relevant, and that's
 7  forced upon us, we're obviously going to comply.
 8      COMMISSION CHAIRMAN GANS: Thank you.
 9      MEMBER WOODLAND: Yeah.
10      COMMISSION CHAIRMAN GANS: Mr. Coyner,
11  anything else?
12      COMMISSIONER COYNER: Well, I would be more
13  comfortable if I knew what documents were provided to the
14  public at the permit hearing, when the new permit was
15  discussed, if there was a list, if there was a map, if
16  there was a picture, if there was a cartoon.  I would be
17  very happy -- you know, that would make me feel a little
18  bit better, because that should be readily available.  As
19  I said, that should be in the box, and constrained, and --
20  and simply should be able to be provided to anyone.
21      If he -- if the Appellant is having a problem
22  getting those types of documents, I`-- I'm a little
23  concerned.  These historic ones, I'm not -- I'm not too --
24  you know, somebody read a report, and it referenced a 2002
25  document, and the 2002 document is not there, I'm not
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 1  really concerned about that, and that's a subject for
 2  another day.
 3      Stuff that was provided at the permit
 4  hearing -- you said, the activists were there.  I would
 5  assume that they picked up any documents that were made
 6  available to the public.  So those should be available to
 7  Mr. Galpren.  He should have them.
 8      And then this -- the groundwater monitoring
 9  stuff, again, there may or may not be relevant, but if
10  people are having trouble obtaining those, that makes me
11  not happy with the system.  So that's -- that's my
12  commentary, Mr. Chairman.
13      COMMISSION CHAIRMAN GANS: Mr. Commissioner


14  Anderson?
15      COMMISSIONER ANDERSON: Well, all of the
16  discussion, I think, we're on the about the same place
17  here, Mr. Chairman.  I agree.  I think if there's an issue
18  with not being able to get the current documents that were
19  a part of the decision making process for this permit,
20  then that needs to be resolved.  And I guess I'd like to
21  hear from Mr. Frey to that respect.
22      MR. FREY: Sure.  This is Bill Frey.
23      And we are not hiding or keeping the
24  Appellants from any documents.  I hope I've made it clear
25  that whatever documents we have, unless they're
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 1  confidential, they're entitled to have.
 2      Ms. Tanner identified one group of documents,
 3  monitoring reports, that we were confused as to which
 4  monitoring reports they were referring to, the monitoring
 5  reports at Bureau of Corrective Actions or the monitoring
 6  reports at the Water Pollution Control, but that's simple
 7  to -- to straighten -- to fix.
 8      She was going to send out a letter to that,
 9  and I said hold off.  We're having the hearing today.
10  Let's just get it all over with at one time.
11      MS. TANNER: And --
12      MR. FREY: The problem is I -- I can't keep
13  saying, you know -- Sierra Club's position is we keep --
14  we keep not giving them documents, but when they come in
15  we copy them -- we send to the Copy Store any document
16  they select.  You see, I'm being put in a position of
17  trying -- I will always lose this argument that you
18  haven't supplied the documents I need.
19      Because no matter what I do, they're going to
20  say, uh, that's not the ones we need.  We need the ones
21  that show that you're guilty.  I don't know what those
22  ones are, but --
23      (Participants talking at the same time)
24      MR. GALPREN: That's very objectionable.
25      MR. FREY: (Unintelligible) and they can have
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 1  everything -- like I say, every document we have is a
 2  public document.
 3      Mr. Coyner, you've been right on that.  I
 4  understand your -- your three groups of documents.
 5  Obviously the one in the future, we can't supply.  The
 6  ones, you know, in -- what do you call it -- the
 7  warehouse, you know, those may be way over.  But if it's
 8  in the building -- and there are some documents down in
 9  the Las Vegas, a shelf of documents there, but if we have
10  the document and -- we will provide it.
11      I can't -- you know, until this list came out,
12  I don't have a way of reading their minds as to what --
13  not only don't I have that capability, if I had it, I
14  don't have to use it.
15      MS. TANNER: This is Lyna Tanner.  May I --
16  Bill, may I put a finer point on that?
17      MR. FREY: Sure.
18      MS. TANNER: I -- I do appreciate the comment
19  by Chairman Coyner that, you know, certain documents
20  should be readily available.
21      And I think if you -- you know, think back
22  about what was said today, Mr. Galpren indicated that
23  their first visit, that they came to NDEP in Carson City,
24  which is where Water Pollution Control permit files are
25  located, to look at all of those documents that were
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 1  relevant to the issuance of the permit.  That was back in
 2  June.
 3      Now, in September they -- they list out a
 4  number of documents that, with all due respect, are
 5  primarily related to Bureau of Corrective Action.  Those
 6  files are located in Las Vegas.  So, again, there was some
 7  confusion on -- on whether (sic) they mean by monitoring
 8  reports, groundwater monitoring reports.
 9      Are they talking about the discharge
10  monitoring reports to which we have a record that they
11  copied, that, by the way, contain actually the similar
12  data to the groundwater monitoring reports that they're
13  requesting from the Bureau of Corrective Action?  And
14  then, more importantly, is that relevant to the
15  issuance -- to the issue of whether or not they get a
16  continuance?
17      So, again, it's not that we're refusing to
18  provide it.  It's that they -- they have been given
19  opportunity to -- to access those documents that were
20  relevant to the issuance of the permit.  They got that
21  back in June.  Three months later they make a request for
22  Bureau of Corrective Action documents, which I would argue
23  are not relevant.
24      And, yes, they're entitled to see them, but
25  the question is:  Does that entitled them to a continuance


Page 95


 1  of the appeal of a water permit?  And I would say the
 2  answer is no.
 3      COMMISSION CHAIRMAN GANS: Thank you.
 4      MS. TANNER: And -- and, your Honor, and
 5  I'm -- excuse me.  I always say your Honor.
 6      And -- and Mr. Chairman, NDEP is on this call,
 7  and they can certainly answer any questions about
 8  documents that were provided and the manner in which they
 9  were provided if there are any specific questions that I
10  haven't -- that I or Mr. Frey haven't answered.
11      COMMISSION CHAIRMAN GANS: Thank you.
12      Mr. Galpren, I think I cut you off a little
13  earlier.  We're about ready -- the panel is about ready to
14  go into deliberation.  Is there anything else that you
15  wanted to add?
16      MR. GALPREN: Yes.  Absolutely, Mr. Chairman.
17  Thank you for the opportunity.
18      The -- I can't -- I can't respond to all of
19  these things that were said, but let's be very clear about
20  this.  The quarterly groundwater monitoring reports are
21  required under the permit to the Bureau of Corrective
22  Actions, under the permit Section 2B2.
23      And there can be no doubt that those documents
24  are within the control of the Bureau of Water Pollution
25  Control, not merely the Bureau of Corrective Actions.
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 1      It's true that the permit requires a copy of
 2  them to be sent to BCA, but the primary repository -- the
 3  agency that -- the bureau that is responsible to oversee
 4  permit compliance, is the Bureau of Water Pollution
 5  Control.
 6      Second, with respect to the interstitial layer
 7  monitoring, contrary to what Ms. Tanner told you a few
 8  minutes ago, the 2005 permit and the 2010 permit are no
 9  different with respect to the reporting periods.  Each
10  requires that leakage rates shall be reported in units of
11  average gallons per day, per month, per pond, so monthly
12  reporting.
13      That material is -- or is -- is required to be
14  reported to the Bureau of Water Pollution Control.  NV
15  Energy has just stated that they provide all the
16  information that they're required to, to the Bureau of
17  Water Pollution Control, and I don't know how we could
18  have been any more clear about what we were seeking than
19  when we asked for -- asked for this data.
20      The information as to the hydro --
21  hydrogeologic site characterization of the mesa, we've
22  already heard that that material -- well, at least the
23  engineering design reports -- I'm presuming that they also
24  provided site characterization reports -- was provided and
25  formed the basis for NDEP's approval on July 25 of -- of a
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 1  construction permit.
 2      So why then could we not receive that
 3  documentation that we asked for, hydrogeologic site
 4  characterization of the mesa and the engineering design
 5  reports?  There's been no claim of confidential business
 6  information.  There's been no explanation for failing to
 7  give us those materials.
 8      So these are materials, at least the first
 9  three categories, that are clearly required to be provided
10  to NDEP on a regular basis or clearly required to be
11  provided to NDEP through the permitting process.
12      As to the other documents with -- that have
13  been identify through a document that was provided to us
14  by NDEP, in response to our request for information, we
15  need those documents in part because they have declined to
16  give us the -- the other relevant information, the
17  quarterly -- the historical quarterly groundwater
18  monitoring reports, including through 2009, the historical
19  and current interstitial layer of monitoring reports,
20  and -- and so on.
21      And we need them also so that we can be able
22  to come up with an assessment as to the background
23  conditions of -- the hydrogeologic background conditions
24  against which the performance of the existing ponds, which
25  continue under the current permit, and the performance of
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 1  the proposed new ponds can be adequately predicted.
 2      Without that information, we will not be able
 3  to make the kind of arguments that we wish to make at the
 4  hearing and in briefing that namely the permit terms are
 5  either sufficiently protective or insufficiently
 6  protective of the environment.
 7      I think I can leave it there.
 8      COMMISSION CHAIRMAN GANS: Okay.  Thank you


 9  very much.
10      We will now go into our deliberations, the
11  panel deliberations.  I'd ask -- or give the panel a
12  couple of thoughts.
13      Number one, I think the law is pretty specific
14  about good cause for our deliberation or our decision.  I
15  think there may be also -- if we decide not -- are
16  inclined not to do the subpoena, we could also ask that
17  certain public documents be made available as soon as
18  possible or as a -- as a condition of our deliberation.
19      And I want to bring to the attention of the
20  panel, on page 7 of 8, of the motion by Sierra Club,
21  October 6th.  There's a sentence at the very end that
22  says, "In the alternative, in the event the SEC denies
23  requested action on Number 1, Sierra Club requests a
24  one-week delay in the presentation of brief" -- "of
25  briefing schedules."
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 1      So Mr. Coyner and Mr. Anderson, I'd like to
 2  make sure that you kind of keep these in the back of your
 3  mind, and at least provide the panel with your thoughts on
 4  where we should go with this.
 5      COMMISSIONER COYNER: This is Commissioner
 6  Coyner.  Did we have a date certain for submittal of
 7  briefs, RoseMarie?
 8      MS. REYNOLDS: Yes, we did.
 9      COMMISSIONER COYNER: And that was?
10      MS. REYNOLDS: The date for the Appellant's
11  opening brief was earlier this month, and the Appellant
12  did file their brief, although they've requested the right
13  to supplement their brief based on what happens at this
14  hearing today.
15      If I -- my memory serves me correctly, I
16  believe that the State and the Intervenor's brief, in
17  response to that opening brief, are due today, and then
18  the reply brief, if the Appellate chooses to file one, I
19  believe is due either at the end of next week or at the
20  beginning -- like November 1st or 2nd.
21      COMMISSIONER COYNER: Which is the week of the
22  currently-scheduled appeal hearing, November 4 and 5.
23      MS. REYNOLDS: Right.
24      COMMISSION CHAIRMAN GANS: Correct.
25      COMMISSIONER COYNER: Mr. Chairman, could I
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 1  ask NDEP a question?
 2      COMMISSION CHAIRMAN GANS: Absolutely.
 3      COMMISSIONER COYNER: With regards to the
 4  grouping of the documents -- and, Bill, if you're going to
 5  respond, I'm looking at the five-page document list, the
 6  hit list.
 7      MR. FREY: Yes, sir.  I -- need to reopen it
 8  on my computer.
 9      COMMISSIONER COYNER: Okay.
10      MR. FREY: But just a second.
11      COMMISSIONER COYNER: Well, I can you can do
12  this off the top of your head.
13      MR. FREY: Yeah, sure.
14      COMMISSIONER COYNER: Can you tell me in group
15  one, which is the quarterly groundwater monitoring
16  reports -- I understand they're in two different sections
17  of NDEP -- but do they exist?
18      MR. FREY: I believe so.
19      COMMISSIONER COYNER: They exist.
20      MR. FREY: Yes.
21      COMMISSIONER COYNER: So they were submitted
22  by the company promptly, and they -- they all exist.  So
23  they should be available, and I think a part of what I
24  heard they've already been copied -- some of them.  So --
25      MR. FREY: Some of them have been.  I mean,
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 1  they can be put in a room to go through.
 2      COMMISSIONER COYNER: Right.  So --
 3      MR. TINNEY: Can I -- can I poke in?  This is
 4  Alan Tinney.
 5      COMMISSIONER COYNER: Sure.
 6      MR. TINNEY: I have a question,
 7  Mr. Commissioner.
 8      Bill, is that okay?
 9      MR. FREY: If it's okay with the Commissioner
10  it's, fine.
11      COMMISSION CHAIRMAN GANS: Absolutely.  Go
12  right ahead.
13      MR. TINNEY: Thank you, Mr. Chair.  This is
14  Alan Tinney for the record.
15      To answer those questions, number one, I want
16  to make sure that everybody understands.  We've given
17  everything that we have -- that we know that we have.
18  They've never been -- we've never blocked them from any
19  document, as both of the attorneys have said -- have said.
20      Number two is at the hearing there was never
21  no request of any documentation, because the only thing
22  that was done at the hearing, Mr. Coyner, that asked
23  earlier, was -- it was a hearing, and that was the first
24  time that Sierra Club had ever shown up, and there was no
25  request of any documents to be brought to the hearing.  So
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 1  the only thing at the hearing was the permit and the fact
 2  sheet at the time.
 3      You know, we cannot provide documents that are
 4  not in our building.  So the only thing we can provide is
 5  what we have.  We have no other way to provide it.  So
 6  they've been in our building.  We provided them everything
 7  that we know that we have.
 8      So, you know, I'm not sure if I've answered
 9  your question, but we can only provide what we have in the
10  building, and we've provided everything that we have.
11      COMMISSIONER COYNER: So they -- Mr. Chairman,
12  if I might ask Mr. Tinney a question.
13      Quarterly groundwater monitoring reports, and
14  they've got a long list here -- multiple years, your
15  position is they have those?
16      MR. TINNEY: Mr. Chairman, thank you,
17  Mr. Coyner.
18      Those quarterly monitoring reports, we ran
19  that as out of the quarterly monitoring reports was part
20  of the AOC.  They were provided that through an email from
21  Mister`-- Mrs. Shannon Harbor out of BCA.  We did not --
22  we did not read that as the discharge monitoring reports
23  as part of the permit.  They're two different reports, but
24  they were provided those, anyway.  So, yes.
25      COMMISSIONER COYNER: This is yes.
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 1      Interstitial layer monitoring -- again,
 2  Mr. Tinney, you don't have to answer this -- whoever knows
 3  this.
 4      The company provided all of those according to
 5  the conditions of the first permit, the 2005, I believe it
 6  is permit.  To your knowledge, they've submitted their
 7  required interstitial layer monitoring reports?
 8      MR. TINNEY: Would you like me to answer that
 9  one, again, Mr. Commissioner?  This is Alan.
10      COMMISSIONER COYNER: Whoever has the
11  knowledge.
12      MR. TINNEY: Okay.  Ms. Lyna -- Ms. Lyna
13  Tanner actually said that correctly earlier.  That was a
14  part of the permit that has no date time of when those are
15  submitted.  They're getting those submitted as we speak
16  right now and will provide them as soon as we get them in
17  the building.
18      The units that Mr. Galpren was talking about
19  was a unit on how they deliver them to us, not of when
20  they're supposed to deliver it to them.
21      It's the units of -- of -- the dimensional
22  unit of what they're supposed to deliver them to us in,
23  not when they're supposed to give them to us.  We have
24  fixed that in the 2010 permit to make sure that they're
25  part of the quarterly monitoring report, the DMR's of the
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 1  2010 permit.
 2      MEMBER WOODLAND: And this is Tom Woodworth
 3  with NV Energy, and that is absolutely correct.  We have
 4  recently learned that this was something that was -- there
 5  was just a confusion in interpretation for exactly the
 6  reasons that were said, and this had been fixed now,
 7  whereas -- contrary to what Mr. Galpren said, there is
 8  very distinct difference between a 2005 and 2010 permit.
 9      The 2005 permit does not include the following
10  sentence I'm going to read from the 2010 permit, "All
11  leakage rates to be reported with quarterly report."  That
12  wasn't in there before and now it is.  And now that
13  situation has been clarified.  As soon as NDEP brought
14  this to our attention, our people have been immediately
15  working to get that information collected.
16      COMMISSIONER COYNER: So I guess -- again,
17  this is Commissioner Coyner for the record -- the reports
18  that would have been generated from 2005, with regards to
19  leak monitoring, report monitoring, exist or they don't
20  exist?  They don't exist?
21      And I'm a geological engineer, and the mining
22  industry, I think, reports this stuff all the time.  It's
23  not like it's some kind of foreign -- foreign thing to us.
24  We are very capable of leak monitoring and detection with
25  regards to cyanide heap leach.
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 1      So -- so do or do not the interstitial layer
 2  monitoring reports exist?
 3      MR. TINNEY: I -- I just make -- I want to
 4  make sure that -- before I said it on the record, but,
 5  yes, the information does exist.  We are right now
 6  compiling it to make sure that we have everything, all the
 7  dates, the entire terms -- entire terms properly
 8  documented, but, yes, the information does --
 9      (Participants talking at the same time)
10      COMMISSIONER COYNER: Back to 2005?
11      MR. TINNEY: Yes.
12      COMMISSIONER COYNER: And -- and, again,
13  Mr. Chairman, I don't want to belabor the point, but I
14  think the Appellant has a point, that if -- let's just
15  that NV Energy was going to come in and propose to
16  construct an identical cell up on top of the hill as to
17  what they're building down below, and if the building --
18  ones down below, for whatever reason, are adjudged at the
19  hearing as inadequate, that would be relevant to me --
20      COMMISSION CHAIRMAN GANS: Point taken.
21      COMMISSIONER COYNER: -- and I would want to
22  know that --
23      COMMISSION CHAIRMAN GANS: Yeah.
24      COMMISSIONER COYNER: -- if the plastic was
25  thicker, or thinner, or whatever.
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 1      So with regards to that, it would seem like
 2  that -- those -- that material -- again, it's from a
 3  historic system.  The system may not have been adequate to
 4  current standards.  I don't know.  So how relevant is it
 5  to the new permit?  I'm not sure.
 6      But I can tell you if they're coming in and
 7  saying, "I want to build the same one that I did down
 8  there," and the other one didn't work -- the first one
 9  didn't work, that would be relevant to me.
10      So it's good that that information is going to
11  be available.  I would like to think that the Appellant
12  could be provided that information with adequate time to
13  do that sort of analysis that I just did in my head, sort
14  of on the fly.  So I mean, okay.  I'm there.
15      How about this hydrologic -- okay -- those are
16  both kind of historic, you do a sort of comparative
17  analysis, all that sort of thing.  It could be relevant.
18  But this Number 3 -- wasn't there or isn't there available
19  a geological engineering report on the proposed site for
20  these ponds?
21      Being a geological engineer, I would think
22  there would be one.
23      MEMBER WOODLAND: This is Tom Woodworth at NV
24  Energy.  There certainly are, and they would --
25      COMMISSIONER COYNER: And was it in the


Page 107


 1  possession of NDEP or is in the possession of NDEP?
 2      MR. GARCIA: This is Tony Garcia with NV
 3  Energy.
 4      So as required for any engineering technical
 5  designs like that, we have to do the hydro -- the
 6  geotechnical study.  That study has been done.  I'd have
 7  to confirm it, but I believe when the application was
 8  submitted, it was referenced and the specifications and
 9  design -- again, I'm not sure that the actual report was
10  submitted, but it was probably referenced.  We'd have to
11  follow up on that, but we can confirm that it was done.
12      COMMISSIONER COYNER: Does NDEP want to
13  comment?  Do you have a copy that report in your
14  possession?
15      COMMISSION CHAIRMAN GANS: Mr. Frey?
16      MR. FREY: I'd have to defer to Alan.  Alan
17  Tinney.
18      MR. TINNEY: Mr. Chairman, Alan Tinney,
19  Mr. Commissioner Coyner.
20      We would have to look at that.  But let me
21  take it back just for a second on what's required to issue
22  a permit.  The issuance of a permit is required upon an
23  application.  All this other information is -- all these
24  other documents, and the documents -- and I also want to
25  make sure that the interstitial fluid leakage rate of the
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 1  2005 permit -- there was no specific date that that was
 2  required to be turned in.  So there's no compliance
 3  issues.
 4      I'm sure they have the ability to do it.  I'm
 5  sure that they can do it.  I'm sure they will have the
 6  reports into us, and we'll provide them once we have them
 7  in our building.
 8      The second question is the hydrogeological
 9  report.  We'd have to look and see if actually that report
10  was in the building.
11      But, you know, please remember that all these
12  ponds are zero discharge per mo -- ponds.  They're not
13  going to be going into the -- you know, into any of the --
14  any of the soil.  So we'll be reviewing the document of
15  the construction and the -- and the -- and the engineering
16  design documents of the pond once submitted prior to
17  construction of the ponds.
18      COMMISSIONER COYNER: Well, I guess I thought
19  I heard NV Energy -- this is Commissioner Coyner again,
20  for the record -- that NV Energy is out there with the
21  scrapers building the ponds.
22      MR. WOODWORTH: And -- and this is Tom
23  Woodworth.  I think we misspoke earlier, because there was
24  on some confusion on our end.  But the site that -- I'll
25  let Tony Garcia state it, because the information was sent
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 1  to NDEP.  It's just a different department, apparently,
 2  that receives it.  So --
 3      MR. GARCIA: This -- this is Tony Garcia of NV
 4  Energy.  So the way that we -- the way we have handled and
 5  work with NDEP, it's -- it's multiple departments within
 6  NDEP, where the application to renew the waste water
 7  discharge permit was directly in communication -- in -- in
 8  cooperation with the Bureau of Water Pollution Control
 9  permitting.  That would be Alan Tinney's group.
10      As far as the design and specifications of the
11  new ponds, that design specification, and along with
12  whatever additional supporting documents, went to NDEP
13  Technical Services.
14      The third party that we dealt with, in getting
15  the dam safety part of that approved, was with the NDEP
16  Bureau of Water Resources, which is another different
17  department.  So where we kept hearing about we can't find
18  the document, there's three different divisions or
19  departments within NDEP that we've been cooperating with,
20  all of which have regulatory authority to either, number
21  one, grant the permit, authorize the design and
22  specifications, and then the final design for the dam
23  safety part and the authority to discharge water is a
24  different division.
25      So there's -- there's documents throughout
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 1  NDEP.  They're not all just in one department.
 2      MR. TINNEY: So we misspoke when we said we
 3  hadn't submitted the information to NDEP.  What was meant
 4  was that it was submitted to NDEP, but it was sent tot eh
 5  appropriate department within NDEP.
 6      UNIDENTIFIED SPEAKER: That is correct.
 7      MR. GALPREN: Mr. Coyner?  This is Dan
 8  Galpren.  I would just like to say, if I can, that I can
 9  quickly for the record in responding to Mr. Tinney and
10  also to Mr. Woodworth, I -- I cannot let it stand without
11  objecting to the characterization of the 2005 permit as
12  not requiring reporting of interstitial layer monitoring
13  analysis.
14      The permit clearly says that it will be
15  reported separately for each month, and daily flow for
16  each month shall also be reported.  And it also says
17  leakage rates shall be reported in units, of average
18  gallons per day, per month, per pond.
19      So I think that the Applicant was on fair
20  notice, not as to what particular day of any particular
21  quarter they need to report this information, but that
22  information needed to be reported on a monthly basis
23  rather than simply maintained within the offices of NV
24  Energy.
25      COMMISSION CHAIRMAN GANS: Mister --
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 1      MR. GALPREN: That's -- that's an important
 2  compliance issue with respect to the 2005 permit.
 3      COMMISSION CHAIRMAN GANS: We understand your


 4  point, and I think that's been asked and answered.
 5  Whether you accept that answer or not, I don't know, but I
 6  do know I feel it's been answered.  And I don't want to
 7  being back and revisit that any more.
 8      MR. GALPREN: Okay.
 9      COMMISSION CHAIRMAN GANS: Mr. Anderson?
10      COMMISSIONER ANDERSON: You know, this is a
11  very complex situation here.  I guess if I understand the
12  discussion with Commissioner Coyner, there is a lack of
13  information today regarding interstitial layer monitoring,
14  and I guess to some degree we need a clear roadmap here of
15  how the process is to work.
16      I feel like I'm at a bit of a loss to make
17  a -- come to a conclusion here until I fully understand
18  what the process for the permitting and the three
19  different areas of NDEP or Water Resources, and how it all
20  fits together.
21      COMMISSION CHAIRMAN GANS: Let me just make a


22  comment as part of the panel.  I understand what
23  Mr. Anderson is saying, because I had to share some of
24  that concern or confusion.
25      Where I stand is I -- I don't have a problem


Page 112


 1  with continuing the hearing.  I am -- I'm reluctant to
 2  pursue a subpoena power, given what I've heard today.
 3      So my -- the direction I would probably go
 4  with this or certainly consider, if the other panel
 5  members concur, would be a direction of, okay, let's give
 6  some more time, which would also give, in the alternate, a
 7  little more time with the briefing schedule, and a little
 8  more time with the hearing.
 9      I'm reluctantly saying this, because I hate to
10  drag these things out.  It -- these things can just go on
11  and get a life of their own.  If the panel wants to
12  consider -- and I'm trying to do this so we can get on
13  with this -- maybe a 30-day extension until early
14  December.  I want to be careful.  We're all getting into
15  the holiday season, but I'd like to get this thing done as
16  soon as possible.
17      So with that, as a suggestion, Mr. Coyner,
18  Mr. Anderson, if you've got any alternatives or ideas
19  other than, I'd certainly like to hear it.
20      COMMISSIONER COYNER: This is Commissioner
21  Coyner.
22      I came in reluctant to extend the schedule,
23  because NV Energy has put at business risk, as they move
24  forward.  We have a February date for -- for the pond
25  filling that's in front of us, that I view as a sort of a
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 1  watershed date.
 2      But I'm -- I'm still uncertain -- I don't
 3  have -- I don't have, although I've heard from NDEP, that
 4  they've provided everything they have in the building,
 5  and -- but yet I hear relative -- two offices, and three
 6  different agencies, that might have relevancy to this
 7  permit or not.  That's led me to be a little less certain
 8  of moving forward.
 9      I guess I'd like to hear from the three
10  parties -- this would be briefly -- from Nevada Energy,
11  and Sierra Club, and from NDEP, their feelings about a
12  continuance.
13      COMMISSION CHAIRMAN GANS: We'll take them in


14  the same order before, and the Appellant first.
15      MR. GALPREN: Thank you, Mr. Chairman and
16  Members.
17      Well, a 30-day extension would be adequate
18  if -- if there's not a tremendous delay in getting the
19  necessary data and documents.  To expedite, it probably it
20  would be good if I and my expert could speak directly to
21  NDEP officials who would be in charge of trying to, you
22  know, aggregate this information and convey it to us.
23      As I said in the opening, I think that we need
24  about -- at minimum of three weeks subsequent to actually
25  receiving the information to be able to, you know, fully
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 1  digest it and utilize it in our briefing and the hearing.
 2      So 30 days -- if we're talking about 30
 3  working days that could work, so long as -- so long as the
 4  information is received within the first 10 days.  Now, I
 5  don't know how else to answer that question.  We need
 6  sufficient time to be able to read the documents and to be
 7  able to analyze it.
 8      COMMISSION CHAIRMAN GANS: Okay.  I -- I will
 9  say, to clarify, before we go on to NDEP, I was thinking
10  of 30 calendar days, not 30 work days.  So I guess I'm not
11  absolutely tied to that, but that's what I would
12  recommend.
13      So let's go on to NDEP.
14      MR. FREY: Yeah, thank you, Mr. Chairman,
15  yeah.  You know, in the course of an hour and a half we
16  went from three weeks to six weeks.
17      We're opposed to the continuance because
18  they'll will be another one and another one.  Because -- I
19  mean, we're going the supply documents -- and I hear what
20  you're saying on this, and I hear what the other
21  Commissioners are saying, too.
22      But we have a list, and we'll provide those
23  documents, but is there going to be another list and then
24  another list, and then what about these documents?  You
25  see, we've had them -- we've had the Sierra Club over
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 1  three times, and we give them the documents that we have.
 2  And I understand you're in a difficult position that
 3  it's -- we said and then they say.
 4      But we need some finality to this, and we need
 5  to get this on so that if, in fact, we do prevail, that
 6  the construction of these new ponds can go on, because
 7  they are an improvement to the environment.
 8      I take what Commissioner Coyner said.  You
 9  know, he wants to know if they leak or not, but whether
10  they leak or not, I -- I have to just conclude that brand
11  new ones are going to be better than two- or
12  three-year-old ones.  I mean, maybe there's something
13  wrong with that, but I just think that way.
14      And so -- if you're -- and I understand your
15  entertaining this continuance, but I have to just plead
16  with you to put some kind of control on this, because we
17  are you at the mercy of all these hearings, no, we didn't
18  get the documents.
19      COMMISSION CHAIRMAN GANS: Understood.
20      MR. FREY: Thank you.
21      MR. WOODWORTH: And this is Tom Woodworth from
22  NV Energy.  We -- we would, of course, obviously second
23  what Mr. Frey said.  We could just point out two things.
24      I mean, we certainly do understand that
25  Appellant has the right and it's certainly relevancy to
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 1  look at documents that were part of this application
 2  process.
 3      But we would just make two points that we made
 4  earlier.  It should be limited to what is truly relevant
 5  to this proceeding, and, secondly, I would still argue
 6  that this is coming late in the process.  They had the
 7  opportunity to make these requests as early as
 8  October 2009.
 9      They didn't decide to make this request -- and
10  I might be off by a week here, and I'm sure Counsel will
11  correct me, but they came in to NDEP's offices in around
12  June 2010, and they made requests in June.  Then when the
13  got the abeyance of their appeal, no more action until
14  September.
15      I feel that they could have done this stuff
16  well -- well earlier, during the public comment phase, and
17  I feel like NDEP and particularly us are left to suffer
18  because they're now going to be making these requests now,
19  this late, and that kind of impacts our finality.
20      That all said, I don't think we're going win.
21  I don't know if we're going to persuade you on that point,
22  but if the documents were relevant, and we had a
23  limitation to these continuances, NV Energy doesn't
24  necessarily disagree with the point that they should have
25  the ability to look at documents that are relevant to the
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 1  application.
 2      COMMISSION CHAIRMAN GANS: Gentlemen, with
 3  that, I want to make clear that all, you know, as far as
 4  I'm willing to go is 30 calendar days, period.  No more
 5  extensions.  It's the end.  We've got to move forward with
 6  this, if we even go that far.
 7      I would also suggest that maybe the Items 1
 8  and 2 -- I agree with Mr. Coyner.  I think that as soon as
 9  those are available or wherever they are, we -- we can --
10  we can see some -- some amount of legitimacy to those, but
11  as far as the rest of the list goes and everything else
12  going on, there's not going to be any more lists.  We're
13  not going to continue to delay this, for the very reasons
14  that NV Energy is saying and NDEP.
15      So that's where I am.  Mr. Coyner,
16  Mr. Anderson, anything you can add or want to change is
17  fine with me.
18      COMMISSIONER COYNER: Mr. Chairman, this is
19  Commissioner Coyner.  I -- I believe -- and I'm just going
20  to group them into three items, one, two, and three, and
21  they're the first three items on the list of documents.
22  I'm really not concerned about the rest.
23      It would seem to me that there's been evidence
24  presented that they already copied some of these, maybe
25  not some of the other ones, because they were in two
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 1  locations, but that should be readily resolved, like next
 2  week, on the quarterly groundwater monitoring reports.
 3      The interstitial layer monitoring, there's
 4  obviously some sort of miscommunication or difficulty.  It
 5  looks like it's being handled, being resolved.  I'd like
 6  to see that in some somebody's hands, if somebody could
 7  provide me with a timeframe, that could tell me that would
 8  be done by the end of next week, I'd appreciate it.
 9      The hydrologic site characterization report, I
10  believe exists.  I think it told it exists.  Again,
11  speaking as a geological engineer, that document should be
12  easily provided, unless there's a reason not to provide
13  it.
14      And that one I would even venture into the
15  subpoena realm, because it could be a very key document
16  with regards to the site and the suitability of the site.
17  But, again, if it exists, it's as easy as tomorrow, if the
18  subpoena is issued, it has to be produced.  So in my mind,
19  I see most of those three things being resolved within a
20  week.
21      Knowing the difficulty of getting everyone
22  together, and Mr. Walker went quite a -- quite a length to
23  get those two dates secured, I'm almost willing to go with
24  the assurances the -- with assurances that those three
25  documents, nothing else could be provided, with the
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 1  original hearing date.
 2      And I believe that they can be provided by the
 3  end of next week.
 4      COMMISSION CHAIRMAN GANS: Mr. Anderson?
 5      COMMISSIONER ANDERSON: I would concur,
 6  Mr. Chairman.  I think that all three of those can be
 7  produced readily, quickly.  And that would certainly give
 8  the Appellant enough time to take a look at them before
 9  the November 4th hearing.  I concur without objection.
10      COMMISSION CHAIRMAN GANS: Okay.  Then what I


11  need is a motion.
12      COMMISSIONER COYNER: Well, I would give --
13  before I make a motion, I would give NDEP one more shot
14  at:  Is that a realistic expectation?  And if it's not, I
15  need to hear that, because then I'd entertain the idea of
16  a continuance.
17      MS. TANNER: This is Lyna Tanner for the
18  Attorney General's Office.  We'd defer to Ms. Cripps' and
19  her staff as far as whether or not dealing with 1, 2, and
20  3 can be provided.
21      And I guess I just want to make sure I
22  understand, on top of that, that the remaining documents
23  listed as not received, we're not going to worry about for
24  the purposes of the appeal.  I'm not saying that they
25  can't get what's in our possession, but for purposes of
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 1  the appeal, we're not -- those would not be subject to
 2  further continuance.
 3      COMMISSIONER COYNER: That's my intent,
 4  Mr. Chairman.  I -- I -- we can't have interminable
 5  fishing trips that just go on and on for more and more
 6  fish.
 7      COMMISSION CHAIRMAN GANS: I agree.
 8      MS. TANNER: So I would defer to Ms. Cripps
 9  and her staff as to whether or not 1, 2, and 3 can be
10  provided within the -- a week's timeframe.
11      COMMISSION CHAIRMAN GANS: (Unintelligible),
12  please?
13      MR. TINNEY: Thank you.  This is Alan Tinney
14  for the record.  Thank you, Mr. Chairman.
15      We're more than happy to give -- we -- we
16  already gave quarterly monitoring reports, but we will
17  give them again, and make sure that everybody's cc'd to
18  see that we've shown those also again.
19      Interstitial layer monitoring, as soon as we
20  get them in the door, we'll be more than happy to get
21  them.  So we'll -- we don't have it this right this
22  second, but we're more than happy to give them.  The
23  second we can get them in the door, they can -- we'll make
24  sure and we'll cc everybody on that.
25      The proposed mesa pond documentation, the


Page 117 - Page 120 (30) Capitol Reporters              (775) 882-5322 Min-U-Script®







In re: Appeal of NDEP Renewal of Nevada Power Company 
Discharge Permit NEV91022 for the Reid Gardner Station


Preliminary Hearing via Teleconference
October 21, 2010


Page 121


 1  hydrogeologic site characterization report, we will go
 2  downstairs and look for that, and if we have it in the
 3  building, we'll get it to you right away.
 4      So that's -- so I want to make sure those are
 5  your three reports, Mr. Chairman and Commissioner
 6  Coyner -- those are the three that we have to give under
 7  your proposed thoughts.
 8      MS. TANNER: Engineering design reports, as
 9  well?  Is that -- was that also included --
10      COMMISSIONER COYNER: I don't know that means,
11  Mr. Chairman.  I'm not sure that those have been produced
12  yet by the company.  So I can't really say.
13      MR. WOODWORTH: Yeah.  This is -- this is Tom
14  Woodward for NV Energy.  I've confirmed this with our
15  people.  We are -- we've been working diligently on this
16  interstitial monitoring information, since it was brought
17  to our attention, and we worked out that confusion.
18      We are -- we seem confident that we will be
19  able to make -- get that information to NDEP timely, so
20  that they could make the commitment to have all this
21  information out by the end of next week.
22      COMMISSION CHAIRMAN GANS: All right.
23      COMMISSIONER COYNER: And can we touch on the
24  hydrogeologic site characterization report?  To Nevada
25  Energy's knowledge, is that in the hands of it some branch
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 1  of NDEP?
 2      MR. WOODWORTH: We were just talking about
 3  that.  We -- we don't know -- we don't know, but if it
 4  isn't, we will have no problem getting it to the --
 5  getting it to everybody by the same timeframe.
 6      MR. GARCIA: This is Tony Garcia, NV Energy.
 7  So, again, talking about the different branches within --
 8  within NDEP, I believe the document that you're seeking
 9  may have been submitted to the Technical Services Group,
10  and it may be in the Las Vegas office as opposed to the
11  Carson City office.  So I would suggest you check there
12  also.
13      MR. WOODWORTH: But we'll -- we'll definitely
14  work with NDEP to make sure -- if -- if they -- if they
15  can't find it, or if they haven't submitted it yet, it
16  will get there.
17      COMMISSIONER COYNER: So, Mr. Chairman, this
18  is Commissioner Coyner again for the record.  I don't
19  think a subpoena is necessary for that document seeing as
20  how the company, at least, believes that it's in the
21  possession of NDEP.
22      COMMISSION CHAIRMAN GANS: Yes, I -- I agree
23  with you.
24      COMMISSIONER COYNER: So given the fact that
25  that those materials can be provided by the end of next
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 1  week, which it sounds like I've gotten an assurance from
 2  them that those -- that the three can, I'm willing to go
 3  forward with the current appeal hearing.
 4      COMMISSION CHAIRMAN GANS: Okay.  So let's
 5  make sure we clarify what we just discussed.
 6      First of all, the documents that we've agreed
 7  to, which are the quarterly groundwater monitoring
 8  reports, the interstitial layer monitoring, and the
 9  hydrogeologic site characteristics reports, will be
10  available and presented by the end of next week.
11      Now, do we have any holidays to consider
12  during this next week period?
13      COMMISSIONER COYNER: Nevada Day.
14      COMMISSION CHAIRMAN GANS: Nevada Day is what?


15  On Friday?
16      COMMISSIONER COYNER: Friday.  Go to the next
17  Monday.  But then you're bumping up against the Thursday
18  hearing, and I know -- I'm weakening on my continuance.
19      MR. TINNEY: If we -- if we can -- this is
20  Alan Tinney, Mr. Chairman.  Can I make a simple -- if we
21  can get all these documents together, we'll -- we'll
22  provide them by Thursday.
23      COMMISSION CHAIRMAN GANS: Okay.  That -- but


24  that's what we're basing this motion on.  They will be --
25  they will be available by Thursday.
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 1      MR. GALPREN: Mr. Chairman, the design
 2  reports?  What was the conclusion there?  Those are
 3  essential for us to be able to evaluate the -- the degree
 4  to which the mesa ponds will be structurally sound and
 5  will not leak.
 6      COMMISSION CHAIRMAN GANS: Mr. Garcia, what
 7  was the story on that?
 8      MR. WOODWORTH: This is Tom Woodward, and I'm
 9  looking at my Environmental Services Manager to make sure
10  I don't say this incorrectly, but we believe all that
11  information has been provided to the NDEP's Technical
12  Services Group -- (indistinct voice in the background) --
13  and the Bureau of Water Resources.
14      But when we leave this room we will make sure
15  that that has been the case.  So if there's any confusion
16  on that, or people can't find it, we will get it to them.
17      COMMISSION CHAIRMAN GANS: Mister
18  (unintelligible), we'll add that --
19      (Participants talking at the same time)
20      COMMISSIONER COYNER: Mr. Chairman, this is
21  Commissioner Coyner, just for the record.
22      And am I to understand, when you say,
23  "engineering designs," that would be like, well, the
24  pond's going to look like in profile, it's going to have
25  this kind of slope, it's going to have this kind of base
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 1  underneath of it, it's going to have this thickness of
 2  plastic, that sort of thing?
 3      MR. GALPREN: Mr. Coyner, yes, that's correct.
 4      COMMISSIONER COYNER: Well, I'm asking the
 5  company.
 6      MR. GALPREN: Oh, I'm sorry.
 7      COMMISSIONER COYNER: I think that was
 8  Mr. Galpren.
 9      UNIDENTIFIED SPEAKER: That was our
10  understanding as well, yes.
11      COMMISSIONER COYNER: And that's what --
12  that's what you believe you've already provided and you
13  just need to locate.
14      UNIDENTIFIED SPEAKER: That is correct.
15      COMMISSION CHAIRMAN GANS: So now we know what


16  documents are going to be provided, and we know they're
17  going to go provided by Thursday.
18      And now the next question I have is:  Can we
19  stay with the existing hearing date?  I would prefer to do
20  that if at all possible.  Mr. Coyner, Mr. Anderson?
21      COMMISSIONER ANDERSON: Yes, Mr. Chairman, I
22  would suggest we stick with the current date of
23  November 4th and 5th, 2010.
24      COMMISSION CHAIRMAN GANS: Mr. Coyner?
25      COMMISSIONER COYNER: As long as they're
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 1  provided by Thursday.  I think there needs to be an
 2  allowance for the fact if we don't make that deadline,
 3  that gives essentially, them the weekend, and Monday,
 4  Tuesday, Wednesday to consider the content of those
 5  documents.  It's a fairly short timeframe, a fairly short
 6  fuse, but as we've heard, we've been at this since last
 7  October.
 8      COMMISSION CHAIRMAN GANS: That's correct.
 9  Okay.  I need to motion.
10      COMMISSIONER COYNER: Okay.  I think I'll take
11  a shot at it.  This is Commissioner Coyner.
12      I would move that the hearing -- the scheduled
13  hearing -- the hearing scheduled be maintained for
14  November 4th and 5th.  Is the correct dates, John Walker?
15      MR. WALKER: That is correct.
16      COMMISSIONER COYNER: Okay.  November 4th and
17  5th, with the stipulation that -- and it should come from
18  NDEP, so there won't be a subpoena involved here -- but
19  from NDEP three groups of documents.
20      One, the quarterly groundwater monitoring
21  reports.  I understand there's two types, but
22  essentially -- Xerox both of them.  You know, it's just
23  the time at the Xerox machine.  So three groups of
24  documents.
25      The quarterly groundwater monitoring reports,
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 1  the interstitial layer monitoring data, and the
 2  hydrologic, and the third category would be hydro --
 3  hydrogeologic characterization report and engineering
 4  design reports.
 5      And that's my motion.
 6      COMMISSIONER ANDERSON: I'll second that
 7  motion.
 8      COMMISSION CHAIRMAN GANS: Okay.  Before we go


 9  on is there any -- any discussion by the panel of the
10  motion?
11      COMMISSIONER COYNER: Did I have in motion by
12  Thursday?  I'm sorry.  Kathy, can you help me?  That was
13  my intent.  If not, that those be documents be provided by
14  Thursday.  And somebody help me with the date.
15      MS. REBERT: October 28th.
16      COMMISSIONER COYNER: Thursday, October 28th.
17      MS. REBERT: Yes.
18      COMMISSIONER COYNER: Okay.
19      COMMISSION CHAIRMAN GANS: Okay.
20      MR. GALPREN: Mr. Chairman, Dan Galpren with
21  the Sierra Club.  Our -- the briefs -- our reply brief, in
22  which we would have to cram all this analysis, would be
23  due on November 1st.  So it would essentially give us
24  Friday, Saturday, and Sunday to incorporate what is likely
25  to be -- when you're including the design reports, and the
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 1  hydrogeologic site characterization reports, all the
 2  monitoring data, a very substantial amount of material.
 3      COMMISSION CHAIRMAN GANS: From my part -- and


 4  I would have to get input from both Mr. Anderson and
 5  Mr. Coyner -- I'd be willing to go to November 2nd.
 6      MR. FREY: Mr. Chairman, this is Bill Frey.
 7  Given -- oddly enough, the day from my brief was today,
 8  and then the dispute over the documents and the
 9  continuation came up.  And is it possible that I could
10  have one-day extension to file my -- my brief, until
11  tomorrow?
12      COMMISSION CHAIRMAN GANS: If my fellow
13  Commissioners have no problem with it, I have no problem
14  with it.
15      COMMISSIONER COYNER: Well, let's discuss that
16  point, Mr. Chairman.  This is Commissioner Coyner.
17      Those are fairly onerous timeframes, it seems
18  like, given what we went through today.  I'm not
19  certain -- I'll throw this on the table, Mr. Chairman, and
20  let's see what you have to say in terms of the briefs.
21      Perhaps -- maybe given the tight timeframes
22  that we're trying to adhere to here with regards to the
23  hearing, are briefs still necessary?  And I'm going to put
24  that on the table and let you shoot bullets at it.
25      COMMISSION CHAIRMAN GANS: Let me let
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 1  RoseMarie Reynolds weigh in on this.
 2      COMMISSIONER COYNER: The reason -- excuse me,
 3  Mr. Chairman.
 4      The reason we require briefs is to focus the
 5  argument.  Essentially, that's what the purpose of the
 6  briefs are, and I'm a great proponent for briefs.
 7  Don't -- don't get me wrong, because that's exactly what
 8  they're designed to do is to, you know, get the extraneous
 9  out and focus exactly what it is that we're appealing
10  here.
11      So -- but we have now created a fairly tight
12  timeframe box, especially with the fact that we've added
13  some document requirements and so forth.  What -- I just
14  want that to be considered.
15      COMMISSION CHAIRMAN GANS: Okay.
16      MS. REYNOLDS: And you should -- this is
17  RoseMarie Reynolds for the record, and you should remember
18  that the reply brief that Mr. Galpren was referencing, is
19  optional.  So if the Commission wants to change their
20  order on the briefs, they are able -- you can do that, if
21  that's what the Commission wants to do.
22      COMMISSION CHAIRMAN GANS: Any comments,
23  Mr. Anderson or Mr. Coyner?
24      COMMISSIONER COYNER: Again, Mr. Chairman,
25  this is Alan Coyner for the record.
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 1      You know, I don't want to create a monster.  I
 2  don't want to put people into boxes where they have to
 3  burn 24 hour candles to make things happen, especially
 4  with regards to the briefs.  I'm sympathetic to the
 5  attorneys, believe it or not.
 6      So I guess, again, if -- if it's humanly
 7  possible, that would be a good thing.  I think a lot of
 8  this is going to be end -- end up in the hearing, anyway,
 9  with regards to relevancy.  It will be decided upon there
10  regardless of the briefs.
11      So, again, I'm leaving it up to your judgment,
12  I guess, on -- on that point.
13      COMMISSION CHAIRMAN GANS: Let me ask the
14  three parties, the Appellant, NDEP, and Intervenor, what
15  opinions they hold on these briefs, and we'll start with
16  Appellant.
17      MR. GALPREN: Well, Mr. Chairman, to receive,
18  you know, this amount of material just one week prior to
19  the hearing, even without -- without respect to the
20  briefs, means that at least from my part and probably my
21  expert, we will be working twenty -- around the clock.
22      I would greatly prefer to see at least a week
23  or two weeks of delay, so that the Commission can have the
24  benefit of our most considered judgment and the best
25  decision could be made by the Commission.
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 1      You know, so to receive this amount of
 2  material on Thursday and need to crank out a brief by
 3  Monday would be almost impossible.  And so -- and so,
 4  again, I am urging that we have some reasonable amount of
 5  time after receipt of -- after the deadline for the
 6  receipt of all these materials, to be able to work that
 7  into our presentation, both in the briefs and in the
 8  hearing.
 9      These materials are not intuitive to many
10  persons, including myself, and though we have a tremendous
11  expert assisting, we -- we want to be sure that we fully
12  understand them and their significance, so that we can
13  fully work that into -- into both our briefs and the
14  presentation.
15      We'd like to see the second or third week of
16  November, at minimum, rather than holding to the current
17  schedule, both with respect to the hearing and with
18  respect to the briefing schedule.
19      COMMISSION CHAIRMAN GANS: Okay.  We have a


20  motion on the (unintelligible due to electronic beeping),
21  as you know, and I take your answer as because of the
22  shortness of time, you would prefer not to have to do
23  briefs.  And that's -- that's what I'm going to take the
24  answer to my question, and I'm going to go on now to NDEP.
25      MR. FREY: You know, you -- I -- I appreciate
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 1  what -- what's been said, and, you know, rather than waive
 2  the brief entirely, we could -- I would be happy to just
 3  provide sort of a road -- roadmap of what our rebuttal to
 4  the opening brief that's been filed is, in the interest of
 5  just giving the Commission where we're headed, so -- to
 6  make things smoother on -- on the 4th and 5th.
 7      MS. REYNOLDS: Just for the record, this is
 8  RoseMarie.
 9      Bill, you're assuming that the Commission has
10  read that opening brief, and that has not been provided to
11  them.
12      MR. FREY: Oh, I wasn't assuming it, but I was
13  saying that at some point they may read that.  Again --
14  okay --
15      MS. REYNOLDS: Okay.  Because usually what
16  happens --
17      MR. FREY: Yeah.
18      MS. REYNOLDS: -- for clarification for the
19  other attorneys, as well, is once the complete -- once all
20  of the briefs have been received, once then a packet will
21  go out the Commission containing all those briefs.  They
22  don't receive it, you know, one at a time as they are
23  filed.  So I just want to make sure everyone understands
24  that.
25      MR. FREY: Yes, thank you.  So, Mr. Chairman,
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 1  what I was thinking was that you would read them all at
 2  one time.  And since one has been filed, at least, I'd
 3  like to have -- I don't know -- something to direct where
 4  we're headed, but if you're not going to read theirs, then
 5  there's no need for me to file one.
 6      COMMISSION CHAIRMAN GANS: Mr. Woodward?
 7      MR. FREY: I don't know if that made sense.
 8      COMMISSION CHAIRMAN GANS: Yes, it does.
 9      Mr. Woodworth?
10      MEMBER WOODLAND: Yes, thank you.
11      Actually, with RoseMarie's clarification,
12  which was very helpful, I think I've changed my answer.  I
13  was originally leaning towards the fact that we would like
14  to have at least have submitted our response brief to the
15  Appellants, just for some parity, but if -- if what I'm
16  hearing is correct, and they won't see any of the briefs,
17  then we're certainly fine not filing any briefs.
18      MS. REYNOLDS: Well, and that's something that
19  is up for question right now, is whether or not you want
20  them not to see briefs at all.
21      MEMBER WOODLAND: From our per -- from NV
22  Energy's perspective, if they're going to see Appellant's
23  brief, we would certainly like to -- I mean, we've already
24  drafted it.  I was actually getting worried about my -- my
25  27 minutes left to file it.  But, I mean, we would like to
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 1  send our response to that, if they're going to look at
 2  one, but if they're not going to look at one, then I don't
 3  need too send mine.  That's kind of our view.
 4      COMMISSIONER COYNER: And, mr. Chairman if
 5  I -- Mr. Woodward, are you done?
 6      MEMBER WOODLAND: I'm sorry.  I am, yes.
 7      COMMISSIONER COYNER: Mr. Chairman,
 8  Commissioner Coyner again for the record.  I'm a little --
 9  I'm getting a little nervous now, because of the jamming
10  all this into one tight frame around 10 days or so.  And
11  again I think what we need to remember, as an appeal
12  panel, is we essentially create a record that is useful to
13  the Court, because the next stop after us is court.
14      And so, you know, if there is a -- if there's
15  an indication that we tried to make the process overly
16  impacted, as far as time goes, and the attorneys --
17  RoseMarie can maybe tell me better -- does that create a
18  sort of a fait accompli with regards to the quality of our
19  decision?
20      MS. REYNOLDS: I'm not sure I understand.
21      COMMISSIONER COYNER: Did I give you -- did I
22  give you the question correctly?  I'm always a little
23  nervous about appeal hearings in terms of creating a good
24  record for the Court.  That's essentially what we want to
25  do, if it's going to go to trial, beyond us.
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 1      And so, you know, I hate to -- I hate the
 2  hurry things and make things inconsiderate and rushed to
 3  the extent that it renders the quality of the decision
 4  that we make, as an appeal panel, vulnerable or weak.  And
 5  that's kind of where I'm getting with this, is we're
 6  almost trying to put on square peg in a round hole.
 7      Because to me, personally, a continuance is
 8  fine.  I don't have a problem with a continuance, as far
 9  as my schedule goes, but that would have to be the wisdom
10  of the panel, I guess, and -- after you've heard what
11  you've heard.  And I'm certainly willing to change my
12  motion if, in our wisdom, after hearing issues about
13  briefs and so forth we want to extend the time frame.
14      COMMISSIONER ANDERSON: Mr. Chairman, this is
15  Pete Anderson.  After the three hours today and having two
16  days in our hearing schedule coming up, I feel fully
17  informed regarding the situation, and look forward to the
18  discussions on the 4th and 5th.  So I'm inclined to forge
19  ahead without briefs at this point.
20      COMMISSION CHAIRMAN GANS: Okay.
21      Mr. Coyner, we have a motion on the table from
22  you.  Did you want to modify the motion or shall we go
23  forward with the motion?
24      COMMISSIONER COYNER: Well, the motion as set,
25  makes certain document requirements that have to be
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 1  provided timely.  It could continues with the November 4th
 2  and 5th hearing schedule, and I think the motion would
 3  have to be amended to meet Mr. Anderson's thought to
 4  include a waiver of briefs.
 5      COMMISSION CHAIRMAN GANS: Okay.
 6      COMMISSIONER COYNER: And I will so move that.
 7  So if Mr. Anderson will second that amendment to the
 8  motion.
 9      COMMISSIONER ANDERSON: Pete Anderson for the
10  record.  Yes, I second that motion.
11      COMMISSION CHAIRMAN GANS: Okay.  Any further


12  discussion to the panel on the motion and second?
13      Hearing none, all those in favor signify by,
14  "Aye."
15      COMMISSIONER COYNER: Aye.
16      COMMISSIONER ANDERSON: Aye.
17      COMMISSION CHAIRMAN GANS: And all those
18  against, signify with, "Nay."
19      (No response)
20      COMMISSION CHAIRMAN GANS: Okay.  The ayes
21  have it.  It's unanimous.
22  (The vote was unanimously in favor of motion)
23      COMMISSION CHAIRMAN GANS: RoseMarie, is there


24  any other business we need to conduct on this hearing?
25      MS. REYNOLDS: No.
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 1      COMMISSION CHAIRMAN GANS: Okay.
 2      COMMISSIONER COYNER: Mr. Chairman, a final
 3  question for the -- Commissioner Coyner.  Then I assume,
 4  RoseMarie, we will not see the brief that was filed by the
 5  Appellant.
 6      MS. REYNOLDS: That is correct.
 7      COMMISSIONER COYNER: Okay.  That's fine.  I
 8  just wanted to make that clear.
 9      COMMISSION CHAIRMAN GANS: All right.
10      COMMISSIONER COYNER: We'll see everybody on
11  the 4th.
12      COMMISSION CHAIRMAN GANS: We'll thank all the


13  tones for your patience and the respect you've shown
14  today.  We'll do the same thing and have the same type of
15  a hearing coming up.
16      Thank you very much.
17      UNIDENTIFIED SPEAKER: Thank you.
18      MR. MIXON: I'm sorry.  I'm sorry.  This is
19  Chris Mixon in Las Vegas.  I understand that this
20  preliminary hearing was recorded, and I'm just curious if
21  a transcript will be made of the hearing and available to
22  the parties?
23      COMMISSION CHAIRMAN GANS: Mr. Walker?
24      MR. WALKER: This is John Walker.  If you send
25  us a letter, we can look at that.  However, you may have
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 1  to pay for that transcript.  We don't have that ability to
 2  make people pay for transcripts, but if you send me a
 3  letter or an email, we'll see what we can do.
 4      I can definitely get you an electronic copy as
 5  soon as -- as soon as you contact me.
 6      MR. MIXON: Okay.  Very good.  Thank you.
 7      COMMISSION CHAIRMAN GANS: Thank you all.
 8  Good-bye.
 9      MS. TANNER: Thank you.
10      COMMISSION CHAIRMAN GANS: Thank you.
11      AUTOMATED RECORDING: We're sorry.  Your
12  conference is ending now.  Please hang up.
13      TELECONFERENCE MONITOR: Thank you.  Thank you


14  for calling the AT&T Teleconference Replay System.
15      (Recorded proceedings concluded)
16  
17  
18  
19  
20  
21  
22  
23  
24  
25  
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 1         TELECONFERENCE ON THURSDAY, OCTOBER 24, 2010
  


 2                             -o0o-
  


 3
  


 4               TELECONFERENCE MONITOR:  Conference for Cathy
  


 5   Rebert, Conference I.D. ZKR1064.
  


 6               Please excuse the interruption.  Recorder has
  


 7   been added.
  


 8               COMMISSIONER COYNER:  Hello, it's Alan.
  


 9               MR. WOODWORTH:  Hello, Alan.  Tom Woodworth on
  


10   the line for NV Energy.  I'm not sure who you are, but --
  


11               COMMISSIONER COYNER:  Oh, that's all right.
  


12   It's just Alan Coyner.  I'm one of the panel.  Thank you,
  


13   Todd (sic).
  


14               MS. CRIPPS:  Hi, this is NDEP.  This is
  


15   Colleen, and Alan Tinney, Shannon Harbor, Mike Elges, and
  


16   Gerald Gardner.
  


17                 (Proceedings paused briefly)
  


18               MS. REBERT:  Hi, is someone on the line?
  


19               COMMISSIONER COYNER:  This is Alan Coyner.
  


20               MS. REBERT:  Hello, Alan Coyner.  John, and I,
  


21   and Pete are here.
  


22               MR. WALKER:  How are you doing, Alan?
  


23               COMMISSIONER COYNER:  Fine.  We need our
  


24   Chairman.
  


25               MR. WALKER:  Well, apparently they're not on
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 1   the line yet.
  


 2               COMMISSIONER COYNER:  Okay.
  


 3               MR. WALKER:  How's -- how's it going in Reno,
  


 4   Alan?
  


 5               COMMISSIONER COYNER:  You've got NDEP on the
  


 6   line, and you've got Todd (sic) Woodworth on the line as
  


 7   well.
  


 8               MR. WALKER:  Oh, excellent.  Thank you.
  


 9               MS. REBERT:  Who's on the line?
  


10               MR. WALKER:  NDEP and NV Energy.
  


11                 (Proceedings paused briefly)
  


12               MS. REYNOLDS:  Hi, it's RoseMarie Reynolds
  


13   with the A.G.'s Office, and I have Jim Gans with me.
  


14               MR. WALKER:  Hi, RoseMarie.  This is John
  


15   Walker.
  


16               MS. REYNOLDS:  I'm going to put you on
  


17   speaker.
  


18               Can you hear us?
  


19               MR. WALKER:  Yes, RoseMarie.  This is John
  


20   Walker.  I'm here with Pete Anderson and Kathy Rebert.
  


21               MS. REYNOLDS:  Okay.  Has anybody else joined
  


22   the call yet?
  


23               MR. WALKER:  My understanding that -- Mr. Tom
  


24   Woodworth, are you on the line?
  


25               MR. WOODWORTH:  I am, yes.
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 1               MR. WALKER:  And Alan Coyner?
  


 2               COMMISSIONER COYNER:  I'm here.
  


 3               MR. WALKER:  And NDEP, are you on the line?
  


 4                     (No audible response)
  


 5               UNIDENTIFIED SPEAKER:  NDEP is but Bill is
  


 6   not.
  


 7               MR. WALKER:  So, RoseMarie, it looks like
  


 8   we're waiting for Mr. Frey.
  


 9               MS. REYNOLDS:  Okay.  Mr. Galpern's on the
  


10   phone?
  


11               MR. WALKER:  I'm sorry.  I don't know.
  


12   Apparently not.
  


13               Did someone just join the call?
  


14               MR. LIPS:  Yeah, this is Elliott Lips.
  


15               MR. WALKER:  We're still waiting, Mr. Lips,
  


16   for Mr. Frey and Mr. Galpren.  Everyone else is on the
  


17   call.
  


18               MR. LIPS:  Okay.
  


19                 (Proceedings paused briefly)
  


20               MR. WALKER:  Did someone just join?
  


21               MR. MIXON:  Yes.  Hi, this is Chris Mixon from
  


22   Las Vegas on behalf of the Sierra Club.
  


23               MR. WALKER:  Thank you.  Everyone is on the
  


24   call with the exception of Mr. Galpren and the State's
  


25   attorney, Mr. Frey.
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 1               MR. MIXON:  Okay.
  


 2                 (Proceedings paused briefly)
  


 3               MR. WALKER:  Did someone just join the call?
  


 4               MR. FREY:  Yes, it's Bill Frey.
  


 5               MR. WALKER:  Hi, Bill.  Everyone is on the
  


 6   line except Mr. Galpren.
  


 7               MR. FREY:  Oh, okay.
  


 8                 (Proceedings paused briefly)
  


 9               MR. WALKER:  Did -- is that Mr. Galpren that
  


10   joined the call?
  


11               MR. GALPREN:  It is.  Hello.
  


12               MR. WALKER:  Oh, excellent.  Mr. Galpren,
  


13   everyone is on the line.  We're ready to go here.  I'm
  


14   going to turn it back over to RoseMarie Reynolds.
  


15               MS. REYNOLDS:  Hi, I'll introduce myself.  I'm
  


16   RoseMarie Reynolds.  I'm with the Attorney General's
  


17   Office, and I am of Counsel to the State Environmental
  


18   Commission.
  


19               I'm going to go ahead and turn this hearing
  


20   over to our Panel Chair, who is also the Chairman of the
  


21   SEC and that's (recording obliterated by beeping) Gans.
  


22               MS. TANNER:  Hi, this is Lyna Tanner with the
  


23   Nevada Attorney General's Office.
  


24               MR. WALKER:  Lyna, everyone is on the line,
  


25   and we're about to begin.


7







Capitol Reporters              (775) 882-5322


 1               MS. TANNER:  Thank you.
  


 2               COMMISSION CHAIRMAN GANS:  John, I'll proceed.
  


 3   Thank you.
  


 4               First of all I want to welcome everybody.  My
  


 5   name is Jim Gans, and I'm Chairman of the State
  


 6   Environmental Commission.  And joining me today on this
  


 7   panel are two other Members of the Commission, Mr. Alan
  


 8   Coyner and Mr. Pete Anderson.
  


 9               Before we start I want to advise everybody
  


10   that we are recording today's proceedings from the Carson
  


11   City location.  John, I assume that you are taking care of
  


12   that; is that correct?
  


13               MR. WALKER:  That's correct.
  


14               COMMISSION CHAIRMAN GANS:  Okay.  So what I
  


15   want to begin with is asking each of the parties to
  


16   introduce themselves.  I want to start with the Appellant,
  


17   and we'll follow with the State and the intervenor.  And
  


18   please, as the -- as each of these three parties introduce
  


19   themselves from these various locations, please let us
  


20   know who else is with you in your office or on the phone.
  


21               So with that we'll start with the Appellant.
  


22               MR. GALPREN:  Mr. Chairman, Dan Galpren.  I'm
  


23   an attorney with the Western Environmental Law Center, and
  


24   in this I'm representing the Sierra Club.
  


25               Now, I came after, perhaps, other people had
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 1   signed up, but I believe that Mr. Elliott Lips is on the
  


 2   line from Utah.  Is that correct?
  


 3               MR. LIPS:  Yes, it is.
  


 4               MR. GALPREN:  And he is our expert
  


 5   hydrogeologist in this matter.  And his memorandums form a
  


 6   couple of the exhibits in this case.
  


 7               And then I believe that we also may be joined
  


 8   from Las Vegas by Chris Mixon.  Chris, are you there?
  


 9               MR. MIXON:  Yes, I am.
  


10               MR. GALPREN:  Okay.  And Chris is our local
  


11   Nevada Counsel, and he is assisting us on this matter.
  


12               I'm not sure if Megan Anderson is on.
  


13                    (No audible response)
  


14               MR. GALPREN:  Okay.  So I believe that those
  


15   are the only other people that are on.  With me in my
  


16   office is nobody else.
  


17               COMMISSION CHAIRMAN GANS:  And with Mr. Mixon,
  


18   Mr. Matson (phonetic), is anybody in those offices?
  


19               MR. MIXON:  Hi, this is Chris Mixon from the
  


20   Wolf, Rifkin, Shapiro, Shulman and Rabkin law firm in Las
  


21   Vegas for the Sierra Club, and I am by myself in my
  


22   office.
  


23               MR. LIPS:  This is Elliott Lips with Great
  


24   Basin Earth Science in Salt Lake City, Utah, and nobody is
  


25   in my office with me.
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 1               COMMISSION CHAIRMAN GANS:  Okay.  Mr. Galpren,
  


 2   that should cover the Appellant.  Let's go on to the
  


 3   State.
  


 4               MR. FREY:  Good afternoon.  This is Bill Frey,
  


 5   and I'm in my office by myself.  And also on the phone is
  


 6   Lyna Tanner from the A.G.'s Office.
  


 7               And there are several people attending from
  


 8   the NDEP offices, and I'll let -- it might be easiest if
  


 9   Acting Administrator Cripps introduces everyone from that
  


10   office.
  


11               MS. CRIPPS:  Thanks, Bill.  This is Colleen
  


12   Cripps.  I'm the Acting Administrator for NDEP, and with
  


13   me in my office is Mike Elges, Chief of the Bureau of Air
  


14   Pollution Control, Alan Tinney from Water Pollution
  


15   Control, Shannon Harbor and Gerald Gardner from Water
  


16   Pollution Control.
  


17               COMMISSION CHAIRMAN GANS:  Okay.  Does that
  


18   cover the State?  John, I'm assuming that you're -- you're
  


19   in an office by yourself or is Kathy with you?
  


20               MR. WALKER:  Kathy and I are here along with
  


21   Commissioner Anderson.
  


22               COMMISSION CHAIRMAN GANS:  Okay.  And then
  


23   we'll go on to the Intervenor, Nevada Energy.
  


24               MR. WOODWORTH:  Hi.  Yes, this is Tom
  


25   Woodworth, in-house Counsel with NV Energy, the
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 1   Intervenor.  In my office is our Manager of Environmental
  


 2   Services, Tony Garcia.
  


 3               COMMISSION CHAIRMAN GANS:  And, Mr. Coyner,
  


 4   you're up there too, correct?
  


 5               COMMISSIONER COYNER:  I am, and I'm in my
  


 6   office by myself.
  


 7               COMMISSION CHAIRMAN GANS:  Okay.  Are there
  


 8   any questions by any of the parties now of who's on the
  


 9   phone and who will be listening and talking today?
  


10               MR. FREY:  Mr. Chairman, this is Bill Frey.
  


11   Could I request that everyone introduce themselves before
  


12   we -- as we go along, as we talk?  I'm unfamiliar with
  


13   some of the voices.
  


14               COMMISSION CHAIRMAN GANS:  Sounds like a good
  


15   idea.  We are recording also.
  


16               MR. FREY:  Oh, great.
  


17               COMMISSION CHAIRMAN GANS:  Okay.  Let me --
  


18   let me proceed.
  


19               Today I'll be acting as the Appeals Panel
  


20   Chair for this Preliminary Hearing, and it's regarding the
  


21   Appeal of the Water Pollution Control Permit Number
  


22   NEV91022.  The Notice for this Preliminary Hearing was
  


23   issued by the State Environmental Commission on
  


24   October 8th, 2010.
  


25               As way of background to this hearing, the
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 1   Water Pollution Discharge Permit in question was issued on
  


 2   June 24th, 2010 by the Nevada Division of Environmental
  


 3   Protection to NV Energy for the Reid Gardner Power Station
  


 4   in southern Nevada.
  


 5               The permit authorizes discharge of process and
  


 6   non-processed water to evaporation ponds located at the
  


 7   Reid Gardner Station.  The permit was subject --
  


 8   subsequently appealed by the Sierra Club through its
  


 9   Counsel, the Western Environmental Law Center.  The
  


10   hearing currently scheduled for November -- the hearing is
  


11   currently scheduled for November 4th and 5th in Reno,
  


12   Nevada.
  


13               On October 7th the Sierra Club filed a motion
  


14   with the Commission which will be addressed today in
  


15   today's Preliminary Hearing.
  


16               The Sierra Club's motion seeks the
  


17   following -- there are three items.
  


18               One, issuance of subpoenas to compel
  


19   production of documents;
  


20               Two, vacatur and continuance of the November
  


21   hearing;
  


22               And, Three, a preliminary injunction to
  


23   suspend the effectiveness of the permit and halt
  


24   construction of the new waste water ponds.
  


25               Accordingly, in order to focus today's
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 1   proceedings, we will confine -- and I want to
  


 2   re-emphasize -- we will confine oral arguments to the
  


 3   following specific issues:
  


 4               Number one, whether to issue the requested
  


 5   subpoenas pursuant to the Nevada Administrative Code
  


 6   445B.9 -- .892.  Excuse me.
  


 7               Number two, whether the November hearing -- if
  


 8   you'll recall -- should be continued pursuant to Nevada
  


 9   Administrative Code 445B.894, paren 1, end of paren.
  


10               And, three, whether to issue a preliminary
  


11   injunction as requested.
  


12               The Commission's October 8th Notice also
  


13   offered the opportunity to State and Intervenor to file
  


14   written opposition to the Sierra Club's motions.  Both the
  


15   Nevada Division of Environmental Protection and NV Energy
  


16   have filed such opposition with the Commission.  In
  


17   addition, a final response to these oppositions was also
  


18   filed with the Commission by the Sierra Club at the close
  


19   of business on October 19th.
  


20               Which -- John, I want to make sure that -- I
  


21   know you called me.  I'm assuming you called the other two
  


22   panel members, and we all have that final answer from the
  


23   Appellant.
  


24               MR. WALKER:  That is my understanding.
  


25               COMMISSION CHAIRMAN GANS:  Okay.  And, Pete,
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 1   do you have yours?
  


 2               COMMISSIONER ANDERSON:  Yes, I do,
  


 3   Mr. Chairman.
  


 4               COMMISSION CHAIRMAN GANS:  And, Alan, do you
  


 5   have yours?
  


 6               COMMISSIONER COYNER:  I do, sir.
  


 7               COMMISSION CHAIRMAN GANS:  Thank you very
  


 8   much.
  


 9               With this background, and noting that each
  


10   panel member has reviewed the motion from the Appellant
  


11   and opposing arguments from the State and Intervenor, we
  


12   would like to proceed by hearing any oral arguments as
  


13   warranted from the Appellant, followed by the Counsel from
  


14   NDEP and ending with the Counsel of Nevada Energy.
  


15               We would also request that any oral arguments
  


16   presented be strictly confined to these three points of
  


17   contention raised in the Appellant's motion.  And I
  


18   will -- I will set pretty firm on that as we go through
  


19   the arguments.  I don't want us getting off track, off
  


20   course.  I'm going to try to keep this focused.
  


21               After the panel decides to the -- what we
  


22   would like to do first is hear the arguments from the
  


23   parties on the preliminary injunction issues.  So we want
  


24   to take Number 3 first.
  


25               After hearing from the respective parties, we
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 1   will then move to deliberations -- "we," meaning the
  


 2   panel -- on that issue only.
  


 3               If possible, I would like to come to decisions
  


 4   on each of these three items today.  I certainly don't see
  


 5   us continuing this for another 30 days while we
  


 6   deliberate.  We'd like to do it today.
  


 7               After the panel decides the preliminary
  


 8   injunction issue, we will hear arguments regarding the
  


 9   remaining two issues concerning subpoena and request for
  


10   continuance.  After hearing from the respective parties on
  


11   those issues, we'll then move to deliberations, and by the
  


12   panel on those two issues.
  


13               Have I left anything out?  Does anybody have
  


14   any questions of how I would like to proceed today?
  


15               Okay.  If not, we will start with Mr. Galpren,
  


16   and we'll start on the issue of the injunction.
  


17               Mr. Galpren, are you can proceed.
  


18               MR. GALPREN:  Okay.  Thank you, Mr. Chairman.
  


19               As we indicated in our motion and response,
  


20   we -- actually, there are two parts to this part of the
  


21   motion.
  


22               The first is that we sought suspension of the
  


23   effectiveness of the permit, and, secondly, we have sought
  


24   an injunction against construction activities that appear
  


25   to be underway on the mesa to construct the new waste
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 1   water ponds.  Those aim to deprive NV Energy of the
  


 2   ability to essentially nullify the -- much of the
  


 3   importance of this hearing and your decision today.
  


 4               The concern and the threat to public health
  


 5   that we see is that if these ponds are constructed, and
  


 6   filled, and begin to be utilized during the pendency of
  


 7   this appeal, and they are designed and constructed
  


 8   similarly to the existing waste water ponds, which are
  


 9   leaking to groundwater, and threatening groundwater,
  


10   and -- the Muddy River downstream, then you will -- then
  


11   we will essentially repeat the same problem.
  


12               We grant that, all things equal, it's better
  


13   to have the pond -- to have these waste water ponds on the
  


14   mesa than in the flood plain of the Muddy River, but the
  


15   question is not whether their placement in that location
  


16   is better than the existing -- than the existing location
  


17   of the exists ponds.  The question is whether the permit
  


18   attaches sufficient conditions and whether the
  


19   Department's evaluation of the application sufficiently
  


20   ensures that the environment will be protected.
  


21               Once that waste water is there, there's no
  


22   going back.  If it -- as has occurred on the -- on the --
  


23   in the ponds in the flood plain.  If that waste water
  


24   leaches through the liners and into the environment, its
  


25   appearance in groundwater and then eventually in lower
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 1   reaches of the Muddy River, is inexorable.  It's not
  


 2   immediate, but it's inexorable.  And so while it's better
  


 3   to be placed up there, it would be even more -- it would
  


 4   be -- it is required under the law that the ponds be
  


 5   constructed in such a way that they are truly zero
  


 6   discharge.
  


 7               And so the time to act is now, even though the
  


 8   threat to groundwater as drinking water supply --
  


 9   potential drinking water supply or the Muddy River, may
  


10   not materialize for months, perhaps, after the waste water
  


11   is actually put in place.  So there is need for immediate
  


12   action, as is required under the relevant statute, to
  


13   avoid a substantial threat to public health, and that is
  


14   why we are turning to you seeking the injunction against
  


15   the construction, at least until you have decided if this
  


16   case as a whole.
  


17               COMMISSION CHAIRMAN GANS:  Okay.
  


18               MR. GALPREN:  I think I can rest there.
  


19               COMMISSION CHAIRMAN GANS:  The things that I
  


20   would like you to address is my concern on whether or not
  


21   the Commission has the authority to do what you're asking
  


22   it to do.
  


23               MR. GALPREN:  I -- yes, the Commission has the
  


24   authority under the law, if it finds that there is a
  


25   threat that requires -- to public health or safety that
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 1   requires immediate action.  And not that the action is
  


 2   required to stop an immediate threat to public health, but
  


 3   immediate action is required to stop a threat that will
  


 4   materialize to public health.  And so, yes, I think that
  


 5   you have -- you have the authority.
  


 6               Now, you are required, I think, to give proper
  


 7   notice and procedure to NV Energy to be able to -- for
  


 8   them to be able to demonstrate that they -- that there is
  


 9   no threat.  Basic procedural safeguards need to be played
  


10   out.
  


11               But unless you exercise this authority, then
  


12   what may well happen is that, assuming you take any
  


13   considerable time to decide this case, that will be a fait
  


14   accompli.  They will perhaps rush to construct, and to
  


15   fill, and then it will be very difficult -- much more
  


16   difficult to resolve a problem in place than to demand a
  


17   temporary suspension of their activities.
  


18               I should also say that, in the alternative, as
  


19   we indicated in our response to the opposition to the
  


20   motion, if you decide against the injunction, we at least
  


21   request that the Commission not entertain any arguments
  


22   from NV Energy that their expenditure of money so far in
  


23   the construction of these permits is any reason to
  


24   continue with the project, in other words, any reason for
  


25   you to grant -- to approve the permit.
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 1               They've been on notice since we filed our
  


 2   Notice of Appeal in late July that we are challenging this
  


 3   permit, in part because of the threat posed by expanded
  


 4   waste water ponds that that maybe inadequately designed,
  


 5   and so that would be our alternative formulation of our
  


 6   request.
  


 7               COMMISSION CHAIRMAN GANS:  Mr. Coyner,
  


 8   Mr. Anderson, do you have any questions or comments for
  


 9   Mr. Galpren?
  


10               COMMISSIONER COYNER:  Not at this time.  This
  


11   is Alan.
  


12               COMMISSIONER ANDERSON:  This is Pete Anderson,
  


13   not at this time.
  


14               COMMISSION CHAIRMAN GANS:  Okay.  I want to
  


15   make sure now, Mr. Galpren, that Mr. Mixon is -- really,
  


16   you're taking care of this.  You are going to be the lead
  


17   Counsel, and we're going to hear from you today from the
  


18   Appellant.  Is that correct?
  


19               MR. GALPREN:  That's correct.
  


20               COMMISSION CHAIRMAN GANS:  Okay.  I just want
  


21   to make sure we're done.  So are you -- are you -- have
  


22   you completed your arguments on Item Number 3, taking it
  


23   first?
  


24               MR. GALPREN:  I have.  Thank you.
  


25               COMMISSION CHAIRMAN GANS:  Then we will go on
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 1   from there to the State, and I think that's Mr. Frey, if I
  


 2   remember correctly.
  


 3               MR. FREY:  Yes.  Thank you, Mr. Chairman.
  


 4               What I heard from Mr. Galpren's argument was
  


 5   probably the best argument as to why the hearing should
  


 6   not be delayed and should move forward on November 4th and
  


 7   5th.
  


 8               There's a -- a legal presumption that the
  


 9   permit is valid, and I've got to disagree with Mr. Galpren
  


10   that it's not NV Energy's burden to show that these ponds
  


11   are not a threat.  They have a valid permit, and to get an
  


12   injunction, it's actually the Sierra Club's burden to show
  


13   that there's an immediate threat, not a long-term or
  


14   hypothetical threat in the future, but an immediate threat
  


15   that they'll be harmed.  And I think if we move forward,
  


16   we'll be -- there'll be time to address that, the -- the
  


17   permit as it's written -- as it's scheduled now.
  


18               Additionally, you know, there's a -- there's a
  


19   risk that NV Energy undertakes, and -- and that's up to
  


20   them.  That's a business decision as to the speed with
  


21   which they move forward, but they have a valid permit, and
  


22   they're entitled to take that risk.
  


23               The permit -- the new permits are an
  


24   improvement to the existing permit and that's why DEP is
  


25   opposed to either staying the permit or any injunctive
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 1   relief.  The permit requires that double-lined ponds be
  


 2   used, and it requires that they be relocated from the
  


 3   flood plain of the Muddy River up onto the mesa.
  


 4               I think Mr. Galpren made an -- an admission
  


 5   against interest or -- or joins us, in that what he said
  


 6   at the beginning of his argument, that there's no doubt
  


 7   that this is an improved location.  And one of the -- the
  


 8   reasons that NV Energy and the State wants them to move
  


 9   forward is they want to give -- relocate the ponds as soon
  


10   as possible in advance of any sort of high water come next
  


11   spring.
  


12               And I think that -- that, to the extent
  


13   there's a concern, having a hearing, and I know I'm mixing
  


14   these two, but moving forward, having the hearing in two
  


15   weeks should be certainly sufficient time to resolve these
  


16   issues, without the need to -- to stay the permit or to
  


17   stop the construction.
  


18               Thank you.
  


19               COMMISSION CHAIRMAN GANS:  Mr. Coyner,
  


20   Mr. Anderson, any questions or comments of Mr. Frey?
  


21               COMMISSIONER COYNER:  This is Alan.  I have a
  


22   question for Bill.  Does the permit allow for both
  


23   construction and filling?  In other words, the waste water
  


24   actually being put in the pond?  Is it a complete permit
  


25   to that point or is it just construction only or not?
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 1               MR. FREY:  No, it's both it's construction and
  


 2   use.
  


 3               COMMISSIONER COYNER:  Okay.
  


 4               MR. FREY:  And it's a -- just so you know,
  


 5   it's a five-year permit.
  


 6               MR. WOODWORTH:  If I -- if I may just on a
  


 7   factual point -- this is Tom Woodworth with NV Energy, and
  


 8   I'm being told by our permit person, here, Tony, that
  


 9   technically, you know, we obviously can't build the ponds
  


10   until we get the final designs approved by the regulator.
  


11               MR. GARCIA:  Which has been done.
  


12               MR. WOODWORTH:  Which has been done.  Okay.
  


13               MR. GARCIA:  That point also is the once the
  


14   con --
  


15               COMMISSION CHAIRMAN GANS:  Please identify
  


16   yourselves when you speak.
  


17               MR. WOODWORTH:  I'm sorry.  This is Tony --
  


18   Tom Woodworth with NDEP -- with -- Tom Woodworth with NV
  


19   Energy.
  


20               MR. GARCIA:  Tony Garcia with NV Energy.
  


21               So the way the permit is, is it authorizes us
  


22   to construct the ponds, as well as discharge into the
  


23   ponds, but under the final design and as-builts, we have
  


24   to get approval from -- I believe it's the Division of
  


25   Water Resources, confirming that the pond was constructed
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 1   properly, and then they give us the authority to discharge
  


 2   it into the pond.
  


 3               MR. FREY:  Yeah, you know -- this is Bill
  


 4   Frey, and I should have made that -- that point, and maybe
  


 5   this goes to Commissioner Coyner's question, is that it is
  


 6   a two-part per -- it's -- to the extent that -- or I
  


 7   should not say two-part, but it's a phased approach where
  


 8   NV Energy has to come back with design plans for approval.
  


 9               COMMISSION CHAIRMAN GANS:  So in your opinion,
  


10   Mr. Frey -- this is Jim Gans -- is NV Energy taking a
  


11   risk?  You mentioned this -- this risk that they're
  


12   entitled to take the risk, but there is a risk involved is
  


13   what you're saying.  This is not a clear goal signal at
  


14   this point?
  


15               MR. FREY:  Right.  This is a risk, because on
  


16   the hearing on the 4th and 5th, you know, the Commission
  


17   is free to modify the permit.  So -- so that's the risk
  


18   I'm talking about.
  


19               COMMISSION CHAIRMAN GANS:  Okay.  Any other
  


20   comments from the panel?
  


21               COMMISSIONER ANDERSON:  Pete Anderson.
  


22   Nothing here, Mr. Chairman.
  


23               COMMISSION CHAIRMAN GANS:  I think now we can
  


24   let Nevada Energy proceed.  Tom Woodward, please.
  


25               MR. WOODWORTH:  Thank you.  This is Tom
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 1   Woodworth.  I'm representing NV Energy.
  


 2               I -- there are a lot of -- first of all I
  


 3   would probably second the great majority of what Counsel
  


 4   Frey said for NDEP.  We certainly agree with those points.
  


 5               I am -- I am very tempted to respond to many
  


 6   of the allegations that were made by Sierra Club's
  


 7   Counsel, but I'm -- I'm going to take the -- the
  


 8   instructions of Commissioner Gans seriously.  I'm going to
  


 9   kind of let some of those things go.  So I'll just kind of
  


10   stick to what I think is the procedural issue that's been
  


11   asked of us here.
  


12               And I guess it just comes down to saying that
  


13   when the original motion was made, there was not really --
  


14   they requested the preliminary injunction did not really
  


15   cite to any regulatory authority for it, much less why the
  


16   Commission would have such authority and what would the
  


17   standard be for granting it.
  


18               I had to take my best guess, and I -- I
  


19   obviously do not want to debate whether the Commission has
  


20   authority to issue a preliminary injunction, though I'll
  


21   say that that's an open question.
  


22               But if that authority were to exist, I think
  


23   it would come through NRS 233B.140, and it's clear -- and
  


24   it's clear -- as outlined in our response, and it's --
  


25   it's very clear from a strict reading -- from a simple
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 1   reading of the statute that what -- such a request would
  


 2   have to have been made at the time they made their appeal
  


 3   request.  That obviously did not happen, and I pointed
  


 4   that out in our response.
  


 5               So since then we've gotten a reply from the
  


 6   Sierra Club saying that really what they meant was just a
  


 7   temporary suspension.  And I would argue that when you
  


 8   look at the temporary suspension provisions I -- it's hard
  


 9   for me to understand how continued operation of our waste
  


10   water -- of -- continued operation pursuant to our
  


11   approved permit would, right now, have a proven public
  


12   health or safety risk that requires emergency action.
  


13               NDEP has, in fact, already concluded it does
  


14   not.  So I guess from a procedural standpoint what
  


15   Mr. Galpren is asking for you to overlook your agency's
  


16   expert advice on that position and ask you to overrule
  


17   them.
  


18               I think that's inappropriate, and I think it's
  


19   fairly clear that they are attempting to utilize the
  


20   temporary suspension provisions for an emergency event to
  


21   kind of circumvent the fatal flaw they have in requesting
  


22   a preliminary injunction.
  


23               I believe it's somewhat of a procedurally
  


24   confused request.  Even if you look past that, that there
  


25   is no, I think, relief they're entitled to under the
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 1   regulation, then you look to the merits of whether a
  


 2   preliminary injunction is appropriate.  I think they
  


 3   clearly fail the well established case law in
  


 4   identifying -- in suggesting there is some sort of
  


 5   irreparable harm.
  


 6               We know there is contaminated groundwater
  


 7   on-site.  We have been working with NDEP for several years
  


 8   in the active characterization of those impacts that are
  


 9   associated with historic operations at the facility.  And
  


10   there is just simply not any irreparable harm or emergency
  


11   risk at this point.
  


12               So I guess I can leave it at that.  And I want
  


13   to respond to the risk we have in proceeding.  I think --
  


14   I guess I do agree with Bill when he says -- we obviously
  


15   understand that if the Commission were to overrule our
  


16   approved permit, we will have to cease actions pursuant to
  


17   our approved permit, and we'll have to appeal that or
  


18   whatever next steps we would take.
  


19               But I think we are fully within our right, and
  


20   it should be expected that once we have an approved
  


21   permit, that we are going to continue with our projects.
  


22   We have timelines.  We have contractors, and to wait until
  


23   Mr. Galpren is finished with all of his appeals, we
  


24   believe, is just unreasonable.
  


25               And that -- that concludes my rambling
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 1   comments.  Thank you.
  


 2               COMMISSION CHAIRMAN GANS:  Thank you.
  


 3               Mr. Anderson or Mr. Coyner, do you have
  


 4   questions of Tom?
  


 5               COMMISSIONER COYNER:  I do.  This is Coyner.
  


 6               Mr. Woodworth, where is the project currently?
  


 7   Could you describe it for us?  Is it the -- are the
  


 8   scrapers out there running today?  Is there -- you know,
  


 9   where are you in the contracting process with
  


10   construction, just sort of a quick summary on that?
  


11               MR. GALPREN:  Understood.  Let me
  


12   defer that -- let me point that question to our
  


13   Environmental Manager, who's in the room and has a better
  


14   understand than I do on that.
  


15               MR. GARCIA:  This is Tony Garcia, NV Energy.
  


16               So upon the issuance of the permit, on the
  


17   25th of July -- I believe that's the date -- we then were
  


18   authorized to begin construction of the newly -- the new
  


19   ponds up on the mesa.  We have, to date, already completed
  


20   the construction of the tortoise fencing around those
  


21   ponds.  We have already began the excavation as well as
  


22   borrow material for that area.  We are -- for lack of
  


23   better word, we are well into the construction of those
  


24   evaporation ponds.
  


25               As it stands right now our first pond should
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 1   be completely constructed and in operation by February of
  


 2   2011, and the second one, as approved, is supposed to be
  


 3   constructed and ready for operations -- I believe it's
  


 4   May -- I'm sorry -- April of 2011.
  


 5               So given that we have the construction
  


 6   requirements, as well as the submittal of the as-builts to
  


 7   the state agency from final approval and approval to
  


 8   discharge, if I had to take a guess, we're probably 35 to
  


 9   40 percent in to the construction.
  


10               COMMISSIONER COYNER:  Thank you.  This is
  


11   Alan.
  


12               And did I understand correctly, then, Tony,
  


13   that there wouldn't be fluid placed in the ponds, at least
  


14   on your timeline, until February of 2011?
  


15               MR. GARCIA:  That's the plan today, yes.
  


16               COMMISSIONER COYNER:  All right.  Thank you
  


17   very much.
  


18               COMMISSION CHAIRMAN GANS:  Mr. Anderson?
  


19               COMMISSIONER ANDERSON:  One quick question for
  


20   Mr. Garcia.  As you're constructing, there is an
  


21   inspection process, I assume, that's in place and going
  


22   on?
  


23               MR. GARCIA:  As required, under the approval
  


24   of the preliminary design specifications from the State,
  


25   Engineer -- I should say technical service with the state,
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 1   the`-- I'm not specifically sure of any inspections, but
  


 2   whatever requirements were outlined in the approval
  


 3   process are being followed.
  


 4               COMMISSION CHAIRMAN GANS:  Thank you very
  


 5   much.
  


 6               I have a question also, but I'm not going to
  


 7   address it to Mr. Woodward.  I'm going to address it to
  


 8   the Commission Counsel RoseMarie Reynolds.  I'd like the
  


 9   have her weigh in and give me some advice or give the
  


10   panel some advice on what her take is on the authority
  


11   that we have on behalf of the Commission.
  


12               MS. REYNOLDS:  Thank you.  This is RoseMarie
  


13   Reynolds for the record.
  


14               I have am not heard any arguments or any cite
  


15   to any authority for the Commission to issue a preliminary
  


16   injunction.  I have to state that I disagree with Nevada
  


17   Energy when it cites to 233B.140 of the Nevada Revised
  


18   Statute as a possible grounds for issuing a preliminary
  


19   injunction.  Just so the panel knows and is familiar with
  


20   that particular statute, that is addressed to the
  


21   procedure that is to be followed once this Commission
  


22   makes its decision in this case and the matter would be
  


23   appealed to District Court.
  


24               At the time that that appeal is filed with
  


25   District Court, a motion for a stay would also be need to
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 1   be filed.  So it's addressing a District Court procedure,
  


 2   not a procedure before this commission.
  


 3               The Commission has very specific enumerated
  


 4   duties, and those duties and its authority is found in
  


 5   Nevada Revised Chapter 445A, specifically NRS 445A.425,
  


 6   subsection 4 states, "The Commission may hold hearings,
  


 7   issue notices of hearings, issue subpoenas requiring the
  


 8   attendance of witnesses and the production of evidence,
  


 9   administer oaths and take testimony as it considers
  


10   necessary to carry out the provisions of this section and
  


11   for the purpose of reviewing standards of water quality."
  


12               In addition, NRS 445A.605 on appeals states
  


13   that "The Commission shall affirm, modify, or reverse any
  


14   direction or" -- excuse me -- "The Commission shall
  


15   affirm, modify, or reverse any action of the director
  


16   which is appealed to it."
  


17               It's my opinion that the Commission does not
  


18   have any authority under the statutes to issue preliminary
  


19   injunctions.
  


20               COMMISSION CHAIRMAN GANS:  Any questions or
  


21   comments from the panel, Mr. Anderson or Mr. Coyner?
  


22               COMMISSIONER ANDERSON:  No.  That helps a lot
  


23   to clarify the issue.  Thank you.
  


24               MR. WOODWORTH:  And could -- this is Mister --
  


25   this is Tom Woodworth from NV Energy.  Can I respond
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 1   quickly to Ms. Reynolds' comments?
  


 2               COMMISSION CHAIRMAN GANS:  Sure.  Go ahead.
  


 3               MR. WOODWORTH:  Okay.  I just wanted to say
  


 4   that I -- I -- I totally agree, and perhaps I was being a
  


 5   little too polite in my response.  I did not want to -- I
  


 6   did not want to turn this proceeding into an argument on
  


 7   the Commission's authority.
  


 8               So how I tried to phrase it was to the extent
  


 9   they had such authority, that was the best answer I could
  


10   come up with was 233B.140, but for what it's worth and for
  


11   the record, I certainly agree, and perhaps I should have
  


12   said that more clearly in my response.
  


13               MR. GALPREN:  This is Dan Galpren.  Can I
  


14   respond, as well?
  


15               COMMISSION CHAIRMAN GANS:  Absolutely.
  


16   Proceed.
  


17               MR. GALPREN:  First of all, I agree with your
  


18   Counsel that 233B.140 is inapposite.  That only allows
  


19   for -- that allows for petition for judicial review to
  


20   contest a final decision in a contested case.  That
  


21   decision has not yet been made by you.
  


22               But I do believe that under NRS 233B.127 the
  


23   Commission is able to suspend -- and the term is "any
  


24   license," but license's otherwise -- is defined elsewhere
  


25   to include permits.  You are permitted to suspend a permit
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 1   so long as the standard is met, and that is that the
  


 2   agency finds that public health -- I'm quoting -- "the
  


 3   agency finds that public health, safety, or welfare
  


 4   imperatively require emergency action and incorporates the
  


 5   findings to" -- "to that effect in its order."
  


 6               And previous to that, as I indicated before,
  


 7   you're required to give the Applicant due process to
  


 8   discuss the facts of the matter.  So I think that you --
  


 9   do you have the authority.  It probably has rarely, if
  


10   ever, been exercised by the Commission, but it's there in
  


11   the Administrative Procedures Act, which also applies to
  


12   the Commission.
  


13               Now, in terms of sufficient evidence to ground
  


14   a decision, that would require us to have -- to get into
  


15   an evidentiary discussion about the actual performance of
  


16   the existing prongs and whether that foretells similar
  


17   problems with the ponds in the mesa.
  


18               Much of that evidence has, as we will be
  


19   discussing soon, been withhold from the Sierra Club,
  


20   despite our repeated requests for it.  It was very
  


21   interesting for me to hear Mr. Garcia note that the
  


22   authorization for construction had been provided to NV
  


23   Energy by NDEP after NV Energy had submitted the required
  


24   design documents.  We have been seeking those design
  


25   documents from NDEP for months now.


32







Capitol Reporters              (775) 882-5322


 1               We, in addition, however, have provided to the
  


 2   Commission the same visual and photographic evidence of
  


 3   substantial contamination from the existing ponds on the
  


 4   mesa, which we have presumed are going to be of
  


 5   essentially the same design as the ponds -- I'm sorry --
  


 6   the ponds on the flood plain of the Muddy River, which we
  


 7   have had to assume would be of similar design as the ponds
  


 8   in the mesa.
  


 9               And we provided to -- we provided to you the
  


10   memorandum that Mr. Lips provided to me of his
  


11   observations of likely leaching from those ponds.  If you
  


12   allow, then, I would like to ask Mr. Lips to describe what
  


13   the existing evidence, that has been provided to us in the
  


14   few documents that have been provided to us, as to
  


15   groundwater monitoring say about the existing design of
  


16   the ponds, and also what he observed looking down at
  


17   existing ponds E and the -- and the apparent leachate
  


18   below them, because it goes to the question of whether
  


19   imperative emergency action is required.
  


20               MS. TANNER:  This is Lyna Tanner with NDEP.  I
  


21   would interpose an -- an objection to that, if I may,
  


22   Mr. Commissioner.
  


23               COMMISSION CHAIRMAN GANS:  Yes.  I agree.
  


24   I -- Mr. Galpren, I do not want to get involved out too
  


25   far in this.  I mean, we're getting into the hearing part
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 1   of it now.  We're just trying to address the injunction.
  


 2   I understand where you're going with the irreparable
  


 3   emergency action.
  


 4               I certainly am having a tough time getting my
  


 5   hands around the fact that you don't want to Reid Gardner
  


 6   to do -- to do any construction because of potential
  


 7   leakage, and yet it seems to me, from what I heard from
  


 8   all parties, is that this action is to address exactly
  


 9   what you're afraid is happening or will happen in those
  


10   existing ponds.
  


11               It sounds to me like we really need to go
  


12   forward and get this going right away.  I -- I personally,
  


13   so far, don't see the emergency nature -- the immediate
  


14   emergency, right now, of what's going on out there.
  


15   You've not swayed me or given me enough information
  


16   that -- I'm not afraid to afraid to work on power of
  


17   injunction if we have to.  I'm concerned that we don't
  


18   have it, and I'm -- and I'm also concerned even if we do
  


19   have it that we don't meet the requirement of this
  


20   emergency action that you spoke of earlier.
  


21               So I'm just sharing with you my concern, my --
  


22   my confusion, my hesitancy here, and I think we're at a
  


23   point now where I'd like to go into the deliberations of
  


24   the whole panel.  I think I have heard what I need to
  


25   hear.
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 1               Mr. Anderson, Mr. Coyner, if there's something
  


 2   more you have questions of any of these three gentleman,
  


 3   please be my guest, but I do want to get into the -- the
  


 4   deliberation.
  


 5               Before we do, I do want to give RoseMarie
  


 6   another opportunity to address Mr. Galpren, because they
  


 7   are looking at these NRS's.  RoseMarie?
  


 8               MS. REYNOLDS:  I am not certain -- this is
  


 9   RoseMarie Reynolds for the record.
  


10               I am not certain that NRS 237B.127 applies to
  


11   this Commission.  Typically 237B.127 is used in the
  


12   context of license proceedings, for example, for a doctor
  


13   who's going out and is harming the public.  And the
  


14   problem is that those agencies that hand out licenses and
  


15   that would be operating under this specific Chapter
  


16   237B.127, within their statutes I believe that there are
  


17   statutes that address that agency's ability to issue a
  


18   preliminary injunction.  We don't have that equivalent in
  


19   445A.  445A.145, subsection 4 says nothing about being
  


20   able to issue preliminary injunctions.
  


21               So I'm just not sure that under 127 that that
  


22   overcomes what's in 445A.425(4).  Thank you.
  


23               COMMISSION CHAIRMAN GANS:  Okay.  This is the
  


24   time that we are going to deliberate.
  


25               Mr. Anderson, Mr. Coyner, do you have any
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 1   comments, any discussions that you would like to share?
  


 2               COMMISSIONER COYNER:  This is Alan Coyner for
  


 3   the record.
  


 4               I'm -- I'm of the opinion that we don't have
  


 5   the ability to go into a preliminary injunction on the
  


 6   permit, itself.
  


 7               I have a question for RoseMarie, though.
  


 8   RoseMarie?
  


 9               MS. REYNOLDS:  Uh-huh.
  


10               COMMISSIONER COYNER:  Does the Appellant have
  


11   the ability -- are there means of relief for the
  


12   Appellant?  In other words, can they go to court, to a
  


13   judge, and get an injunction if they believe there's
  


14   imminent harm?
  


15               MS. REYNOLDS:  I'm hesitant to answer that
  


16   question because I don't believe that that is within my --
  


17               COMMISSIONER COYNER:  Okay.
  


18               MS. REYNOLDS:  -- authority.
  


19               COMMISSIONER COYNER:  So they may or may not
  


20   have other legal remedies?
  


21               MS. REYNOLDS:  They may or may not have other
  


22   legal remedies.  What those specific remedies are, I don't
  


23   believe I can say.
  


24               COMMISSIONER COYNER:  Okay.  My second
  


25   thought, Mr. Chairman, is that any threat to the
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 1   environment or to the public doesn't occur until the first
  


 2   drop of waste water hits the pond.  And up until that time
  


 3   Nevada Energy is essentially proceeding on the basis that
  


 4   their design and construction will be found satisfactory
  


 5   during the course of the appeal.  So that's a business
  


 6   risk that they undertake.
  


 7               But, again, the point of crossover -- and you
  


 8   can argue whether one drop is going to cause an imminent
  


 9   public health risk, but that is the event that -- it's the
  


10   water that goes into the pond that's going to cause that.
  


11               So I would be thinking along the lines of a
  


12   motion that would deny the preliminary injunction request,
  


13   number three.  And -- and perhaps an amendment to that or
  


14   a rider to that, that would ask that Nevada Energy notify
  


15   the panel or notify the Environmental Commission prior to
  


16   putting any waste water into the pond.
  


17               In other words, I want that date -- I
  


18   understand Mr. Garcia to say it was February of 2011, but
  


19   I'd like that date sort of a known date to us, so that if
  


20   we do get extended, if we're still in appeals, and if
  


21   we're so forth and so on, that perhaps another look could
  


22   be taken at the need for imminent harm at that point in
  


23   time.
  


24               That -- that's sort of the way I'm thinking,
  


25   Mr. Chairman.
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 1               COMMISSION CHAIRMAN GANS:  Thank you.
  


 2   Mr. Anderson?
  


 3               COMMISSIONER ANDERSON:  I would concur with
  


 4   Commissioner Coyner in the fact that I do not see any
  


 5   evidence of an imminent threat to public health, and I
  


 6   also agree that I don't believe this Commission has the
  


 7   power under the statutes at this point to grant what's
  


 8   being requested.
  


 9               So I would be happy to second the motion as
  


10   prepared by Commissioner Coyner.
  


11               COMMISSION CHAIRMAN GANS:  Commissioner
  


12   Coyner, was that form of a motion, please?
  


13               COMMISSIONER COYNER:  Well, I'd ask
  


14   Commissioner Anderson if he has objection to this -- this
  


15   riding thought with the motion that would require the
  


16   Nevada Energy to notice the Commission prior to -- prior
  


17   to placing any significant amount of waste water into the
  


18   pond?
  


19               I don't know if there's a testing phase that
  


20   goes on, or a leak testing phase that happens, but that's
  


21   sort of a watershed type of crossover point, and I'm
  


22   wondering if -- I would want to know that.
  


23               MR. FREY:  Mr. Chairman, this is Bill Frey.
  


24               I hate to do this, could I be recognized just
  


25   very briefly?  I think I can -- I think that what
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 1   Mister -- Commissioner Coyner is asking for, may already
  


 2   be in -- in the permit.
  


 3               COMMISSION CHAIRMAN GANS:  This is Jim Gans.
  


 4               Mr. Frey, are you saying to specifically
  


 5   notify the SEC?
  


 6               MR. FREY:  Oh, that party isn't, but -- but
  


 7   there's a -- there's a requirement to, one, notify --
  


 8   specifically to submit the engineered documents prior to
  


 9   construction of the actual pond, and then there's also a
  


10   requirement to notify when fluid goes into them.  So
  


11   maybe -- maybe those documents could be forwarded to you.
  


12   I was just trying to help.
  


13               COMMISSION CHAIRMAN GANS:  Okay.
  


14               MR. FREY:  I'm sorry.
  


15               COMMISSIONER COYNER:  Chairman, this is
  


16   Commissioner Coyner.
  


17               So NDEP would have the ability to notify the
  


18   SEC of -- of that event taking place.  And, again, my
  


19   reference is to the imminent harm thought.  You know,
  


20   again, I don't currently see imminent harm, but I might
  


21   rethink that upon the beginning of placement of waste
  


22   water into the pond.
  


23               COMMISSION CHAIRMAN GANS:  Okay.  We have a
  


24   motion.
  


25               And Mr. Anderson, we have a second?
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 1               COMMISSIONER ANDERSON:  That's correct.  And I
  


 2   would just add that there is an approval process by the
  


 3   Division of Water Resources, Dams Section, I believe, that
  


 4   will also notice us once the construction has met the
  


 5   requirements of the design as-builts, so forth.
  


 6               COMMISSIONER COYNER:  Well, Mr. Chairman, this
  


 7   is Commission Coyner again.
  


 8               Could I get some kind of assurance that will
  


 9   be provided to the SEC, that the placement of waste water
  


10   into the ponds will be noticed to us?  That's my point of
  


11   concern, and who is going to do it?  Who is responsible
  


12   for that?
  


13               COMMISSION CHAIRMAN GANS:  Mr. Frey, I'm
  


14   assuming that would be your client?
  


15               MR. FREY:  Yes, we can do that.  We'll take
  


16   that on.
  


17               COMMISSIONER COYNER:  Okay.  I'll -- I'll make
  


18   a formal motion then, Mr. Chairman, to deny Item Number 3,
  


19   which is the preliminary injunction to suspend the
  


20   effectiveness of the permit and halt construction of new
  


21   waste water ponds, with the addition that the State
  


22   Environmental Commission be noticed by NDEP prior to the
  


23   placement of waste water into the ponds.
  


24               COMMISSION CHAIRMAN GANS:  Mr. Anderson?
  


25               COMMISSIONER ANDERSON:  I'll second that
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 1   motion.
  


 2               COMMISSION CHAIRMAN GANS:  Okay.  It's been --
  


 3   motion's been made and seconded.
  


 4               Is there any discussion on the motion by the
  


 5   panel?
  


 6               COMMISSIONER COYNER:  None here.
  


 7               COMMISSION CHAIRMAN GANS:  Okay.  If none,
  


 8   signify -- all those in favor signify by "Aye."
  


 9               COMMISSIONER ANDERSON:  Aye.
  


10               COMMISSIONER COYNER:  Aye.
  


11               COMMISSION CHAIRMAN GANS:  Aye.
  


12               Those not in favor signify by "Nay."
  


13                         (No response)
  


14               COMMISSION CHAIRMAN GANS:  Okay.  It's
  


15   unanimous.  The motion passes.
  


16         (The vote was unanimously in favor of motion)
  


17               COMMISSION CHAIRMAN GANS:  Well, that is the
  


18   first item.  I want to now proceed to Items 1 and 2, which
  


19   is the subpoena and the continuance of the hearing.
  


20               Again we'll go in the same order.  We'll use
  


21   the same process.  In this case, however, looking over the
  


22   documents that was given to me by Mr. Walker, it seems
  


23   like these two items kind of go hand in hand or they at
  


24   least affect each other.
  


25   Mr. Galpren, would it be acceptable to you if we take
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 1   these two together?  If you think there's some harm in
  


 2   that, please -- please tell me and let me know.
  


 3               MR. GALPREN:  I think there's no harm.
  


 4               COMMISSION CHAIRMAN GANS:  Okay.  So will you
  


 5   please proceed then with your arguments on Items 1 and 2,
  


 6   which is the subpoena and the continuance?
  


 7               MR. GALPREN:  Thank you very much,
  


 8   Mr. Chairman.
  


 9               The Sierra Club has made every effort at
  


10   considerable expense to secure the documents that are
  


11   relevant to its appeal.  In our motion and in our response
  


12   to the opposition to the motion, we have detailed some of
  


13   Sierra Club's efforts that were made in September, either
  


14   to or through Gerald Gardner or Shannon Harbor at NDEP,
  


15   and since her entry in this case, Deputy Attorney General
  


16   Carolyn Tanner.
  


17               But I also want to let you know that the
  


18   Sierra Club made three on-site visits to NDEP's Carson
  


19   City offices, to review NV Energy Reid Gardner files
  


20   related to this permit, and on each occasion NDEP provided
  


21   us six but highly incomplete files for us to review.
  


22               At the same time, on each occasion we flagged
  


23   all the documents that were arguably relevant to this
  


24   matter, for copying, and -- through an independent service
  


25   in our later analysis.  That process, of course, added an
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 1   additional amount of time, about 10 days on the back end
  


 2   of each visit.
  


 3               Our first attempt was by or through John
  


 4   Barth, who's an attorney with the Western Clean Energy
  


 5   Campaign and me on June 30.  Most importantly for
  


 6   today's -- for this hearing, despite our request prior to
  


 7   June 30th, for all permit and compliance documents that
  


 8   were relevant to NV Energy's Reid Gardner files, those
  


 9   files that were provided failed to include the additional
  


10   quarterly groundwater monitoring reports that we're still
  


11   seeking, any additional -- any interstitial leachate
  


12   collection data from the existing double-lined ponds, any
  


13   pond design documentation, either for the newly proposed
  


14   mesa ponds or the existing ponds, and failed to provide
  


15   any site characterization for the mesa in terms of data or
  


16   documents.
  


17               The second trip was by a Sierra Club activist,
  


18   Emily Rhodenbaugh, formerly a professional staff with the
  


19   Sierra Club, on July 29.  That was done in conjunction
  


20   with hydrogeologist Elliott Lips, who is on the phone, and
  


21   was on the phone with Emily then as she sorted through
  


22   hundreds of documents and maps.  And we had many of those
  


23   flagged again for copying.  Those included design
  


24   documents for some, but not all of the existing ponds
  


25   only, but none of the other requirements -- none the other
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 1   required documents, including design documents for the
  


 2   mesa ponds, the quarterly monitoring reports, the
  


 3   interstitial leak detection data, and reports, and so on.
  


 4               The third trip occurred on August 12.  Again,
  


 5   this was the Rhodenbaugh-Lipps duo.  Again files were
  


 6   produced by NDEP, but these also failed to contain any
  


 7   information about the newly prosed ponds, again no
  


 8   engineering design reports, no site assessment reports.
  


 9   This is August 12.  And I believe that Mr. Garcia just
  


10   testified that approval, including approval of the design
  


11   of the mesa ponds was -- I think you said July 25.
  


12               There was some additional relevant engineering
  


13   reports about the design of the existing ponds provided to
  


14   us at that time, but none about the newly -- about the new
  


15   mesa ponds.
  


16               Now, in our October 6th motion to you, just
  


17   two weeks ago, we explained our attempts in September to
  


18   secure the missing documents, and also the reason they're
  


19   needed for this appeal, and that is this:  NDEP's failure
  


20   to provide these data and NV Energy's refusal to provide
  


21   any evidence -- documentation that NDEP says is with NV
  


22   Energy, not it, simply impairs Sierra Club's ability to
  


23   fully establish the record of NV Energy's compliance or
  


24   non-compliance with the 2005 permit.
  


25               As we indicate in our filings, the issue of
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 1   non-compliance with the prior permit is directly on point
  


 2   in this appeal, because the long relevant regulations
  


 3   disallowed NDEP to renew a discharge permit, not to
  


 4   mention a permit to expand and alter operations, in
  


 5   addition to renewal, to an applicant that's failed comply
  


 6   with its existing discharge permit.
  


 7               And in October -- in Exhibit 2 to our
  


 8   October 6th motion, we further delineated the type,
  


 9   nature, name, and date of the data and documents that have
  


10   been withheld, that we believe are in the possession of
  


11   NDEP and/or NV Energy, that is needed for the appeal.
  


12               That exhibit was a memo from Mr. Lips to me on
  


13   October 4th, and I am prepared, if the Commission would
  


14   like, to question Mr. Lips about the importance of these
  


15   materials to his assessment of the question of NV Energy's
  


16   compliance with the effluent limitations and other
  


17   requirements from the 2005 permit.
  


18               In our October 19 response to the opposition
  


19   to this motion, we further detail how this data and these
  


20   documents are relevant to our appeal, and I should also
  


21   say, as well, by implication, why review of those
  


22   documents should have informed NDEP's decision making on
  


23   this appeal.
  


24               This is done in Exhibit 3 to our October 19
  


25   filing, and again since he helped produce this document, I


45







Capitol Reporters              (775) 882-5322


 1   could examine Mr. Lips on the question of the relevancy of
  


 2   any of these documents to our appeal.
  


 3               I think what -- what Sierra Club has clearly
  


 4   established is that the materials are relevant to its
  


 5   preparation, that we have made every reasonable effort to
  


 6   secure them, that all -- or at least much of these
  


 7   materials are in the possession of NDEP or NV Energy, that
  


 8   Sierra Club had the right to them, and that withholding
  


 9   impairs the Sierra Club from presenting to the Commission
  


10   a full analysis of NDEP's compliance with the law or
  


11   non-compliance in the course of granting this -- this
  


12   fundamentally incoherent permit.
  


13               Now, lastly, the Intervenor, NV Energy, has
  


14   argued that a lot of the documents that Sierra Club seeks
  


15   were -- pertained to the February 2008 Administrative
  


16   Order on Consent, which NV Energy has signed, to
  


17   characterize and to remediate some of the substantial
  


18   groundwater contamination that has occurred presumably
  


19   from discharges from existing ponds or other facilities at
  


20   the Reid Gardner site, and so since they pertain to that,
  


21   they're not relevant to this proceeding and so can be
  


22   withheld from Sierra Club.
  


23               Four points to make, I think, on this.  First,
  


24   we agree with the Attorney General.  The relevancy
  


25   question is a determination for the hearing, not here.  I
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 1   mean, certainly if the materials are shown to be remotely
  


 2   important for Sierra Club to be able to fully understand
  


 3   the scope of the -- the scope of the question of NV
  


 4   Energy's compliance with the prior permit, then Sierra
  


 5   Club should have access to those public records.  They
  


 6   should not be withheld.
  


 7               But secondly, the point that I made -- and I
  


 8   think, in response, bears repeating here -- a document
  


 9   that is produced and that pertains to the Administrative
  


10   Order on Consent can also be relevant to the question of
  


11   NV Energy's compliant with his existing permit.  And here
  


12   that is the case I think was for all the documents that
  


13   even arguably could be said to have been produced pursuant
  


14   to the Administrative Order on Consent.
  


15               But thirdly, let's take a look at if we can,
  


16   Sierra Club's Exhibit 2 to the Motion.  Appendix A lists
  


17   the documents that Sierra Club seeks from NDEP and from NV
  


18   Energy.
  


19               COMMISSION CHAIRMAN GANS:  Mr. Galpren, let me
  


20   interrupt to make sure the panel members know exactly what
  


21   you're talking about, that they have them in front of
  


22   them.
  


23               MR. GALPREN:  Okay.
  


24               COMMISSION CHAIRMAN GANS:  Mr. Anderson and
  


25   Coyner?
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 1               MR. GALPREN:  I'm looking at Exhibit 2 to the
  


 2   motion.  This is Appendix A to the October 4 memorandum
  


 3   from Elliott Lips to me.  So here I'm considering the
  


 4   documents that arguably could be relevant to
  


 5   Administrative Order on Consent.
  


 6               COMMISSIONER ANDERSON:  Mr. Chairman, this is
  


 7   Pete Anderson.  It's the one that starts out, "List the
  


 8   permit supporting documents requested from NDEP on
  


 9   September 13 but not received from BCA on September 30th,"
  


10   that list, Appendix A?
  


11               MR. GALPREN:  Yes.
  


12               COMMISSIONER ANDERSON:  Okay.  I've got it.
  


13               COMMISSIONER COYNER:  I have it as five
  


14   pages --
  


15               MR. GALPREN:  That's right.
  


16               COMMISSIONER COYNER:  -- page 1, 5, and so
  


17   forth, and a long list of documents.
  


18               MR. GALPREN:  Right, and so the pages that I'm
  


19   looking at right now are pages 5 and 6 from that exhibit.
  


20               COMMISSION CHAIRMAN GANS:  Okay.  I have them
  


21   in front of me.  I think the other panel members have them
  


22   also.
  


23               COMMISSIONER ANDERSON:  Yes.
  


24               COMMISSION CHAIRMAN GANS:  Okay.  Please
  


25   proceed, Mr. Galpren.
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 1               MR. GALPREN:  Thank you.  The Administrative
  


 2   Order on Consent was signed in February 2008.  There are
  


 3   only a few of the documents listed on these two pages that
  


 4   were published subsequent, and so arguably even in
  


 5   compliance, or for the purpose of showing compliance with
  


 6   the Administrative Order on Consent.  Many of these
  


 7   documents are published well before the Administrative
  


 8   Order on Consent was even signed.
  


 9               And then secondly, looking two pages back in
  


10   that same exhibit, if we can, starting on page 2 of 6 of
  


11   the exhibit, Mr. Lips delineated the categories of other
  


12   information that we have sought.  The first on page 2 of
  


13   six is the complete record of quarterly groundwater
  


14   monitoring reports.
  


15               Now, these reports are required -- are
  


16   directly required in the permit to be submitted, not to
  


17   the Bureau of Corrective Actions only, but first to the
  


18   Bureau of Water Pollution Control with a copy to the
  


19   Bureau of Corrective Actions.
  


20               Secondly, with respect to interstitial layer
  


21   monitoring, monitoring of the amount and characteristics
  


22   of the waste water that makes it -- that has made it
  


23   through the first liner in the existing ponds to the
  


24   interstitial monitoring, this, too, is expressly required
  


25   in the 2005 permit.  By the way, these are also required


49







Capitol Reporters              (775) 882-5322


 1   in the 2010 permit.
  


 2               And it's unclear if this information has at
  


 3   all been reviewed by the Bureau of Corrective Actions, but
  


 4   it's clearly required to be reviewed and reported to the
  


 5   Bureau of Water Pollution Control.
  


 6               The third item, the proposed mesa pond
  


 7   documentation -- clearly it's essential for -- for the
  


 8   Bureau of Water Pollution Control to have evaluated that
  


 9   information, and we've just learned that, in fact, they
  


10   did evaluate that information.  But still those design
  


11   documents and the site characteristics of the mesa, the
  


12   hydrogeological site characteristics have been withheld,
  


13   despite our repeated requests for that information.
  


14               And so the -- NV Energy's arguments, that
  


15   because some of -- some of this information is relevant to
  


16   the AOC, all of this information can be withheld, simply
  


17   fails, not only with respect to this additional
  


18   information, that is required to be reported directly to
  


19   the Bureau of Water Pollution Control, but also with
  


20   respect to the documentation that even arguably could be
  


21   said to be relevant to the build-up of the history, the
  


22   context in which the Administrative Order on Consent was
  


23   finally signed in February 2005.
  


24               And finally let me note that by its own terms,
  


25   that February 2008 Administrative Order on Consent cannot
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 1   be used as a shield by NV Energy or the Department to
  


 2   relieve the Department from evaluating NV Energy's
  


 3   compliance with the express terms in the permit.
  


 4               And I will cite just two sentences from the
  


 5   2008 Administrative Order on Consent.  On page 41 it says
  


 6   that "This AOC in no way relieves NV Energy of its
  


 7   responsibility to comply with any federal, state, or local
  


 8   law or regulation."
  


 9               And finally the first sentence of Section
  


10   22.10, on page 42, flatly states that "This AOC is neither
  


11   a permit nor a modification of a permit."  So whatever
  


12   relation any particular document may have to the context
  


13   in which the AOC was drafted or to potential compliance
  


14   demonstrations where the AOC, provides absolutely no
  


15   argument that those documents can be withheld -- no
  


16   support for any argument that those documents could be
  


17   held from the Sierra Club or any other member of the
  


18   public that is seeking them.
  


19               So the information is clearly needed by the
  


20   Sierra Club to undertake this appeal.  The Sierra Club has
  


21   the right to it.  And because of our repeated requests for
  


22   this information, site visits, and so on to NDEP have
  


23   not -- have not resulted in our ability to secure those
  


24   documents, we seek the Commission's equitable -- the use
  


25   of its equitable power under the statute that your Counsel
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 1   cited, NRS 445A.425 and the corresponding regulation, to
  


 2   issue subpoenas for those documents and for those
  


 3   documents to be produced to Sierra Club in sufficient time
  


 4   for Sierra Club and its experts to be able to analyze
  


 5   those documents and utilize them in its briefing and in
  


 6   its argument.
  


 7               And then that then, if I can, Mr. Chairman,
  


 8   turn to Section 2 of the motion, vacatur and continuance
  


 9   in the proceedings, we seek the Commission's setting of a
  


10   new hearing date and a new briefing schedule that is
  


11   established with sufficient time for Sierra Club, and for
  


12   that matter, for NDEP and NV Energy, to be able to
  


13   evaluate these documents in the context of briefing and
  


14   the hearing.
  


15               If these documents were produced for the
  


16   Sierra Club in the morning of November 4 -- and we're
  


17   talking about several score of them -- we would simply not
  


18   have the opportunity to even become familiar with them.
  


19   These often require some considerable thought and
  


20   analysis, and we want to be able to give them the
  


21   attention that they deserve.  That's the reason why we
  


22   have joined our motion for subpoena of the documents with
  


23   a request for a vacatur, both of the hearing schedule and
  


24   of the briefing schedule, and seek action by the
  


25   Commission to set a -- to a set time that is -- that is
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 1   sufficient for the documents to be provided to the Sierra
  


 2   Club or at least provided to a copying service and thence
  


 3   transmitted to the Sierra Club in time enough for us and
  


 4   who else wants to, to analyze the materials, to
  


 5   incorporate that into our briefing and into our
  


 6   presentation at hearing.
  


 7               Thank you.
  


 8               COMMISSION CHAIRMAN GANS:  Okay.  Mr. Anderson
  


 9   and Mr. Coyner, questions of Mr. Galpren?
  


10               COMMISSIONER COYNER:  This is Commissioner
  


11   Coyner for the record.
  


12               Mr. Galpren, with regards to the list of the
  


13   documents, how did you know that these documents even
  


14   exist?  You haven't been given up them yet, but yet you
  


15   note -- obviously they're very detailed.  They have names,
  


16   dates, titles, so forth.  Are they referenced in other
  


17   documents that you were provided, and you just haven't
  


18   been able to get those documents yet?  Is that a correct
  


19   assumption?
  


20               MR. GALPREN:  That's correct.  So are you
  


21   looking then -- is it Mr. Coyner to whom I'm speaking?
  


22               COMMISSIONER COYNER:  Yes.
  


23               MR. GALPREN:  At Exhibit 3 in response to
  


24   opposition to the motion?
  


25               COMMISSIONER COYNER:  I am.  I'm now looking
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 1   at the table and --
  


 2               MR. GALPREN:  Okay.
  


 3               COMMISSIONER COYNER:  -- your response to the
  


 4   five-page table.
  


 5               MR. GALPREN:  Exactly.
  


 6               COMMISSIONER COYNER:  There's get a list here,
  


 7   and you've broken them nicely into not received and
  


 8   received.  And I'm assuming -- that was any assumption
  


 9   there it most -- in a lot of these cases, although as you
  


10   say, groundwater monitoring reports are required by the
  


11   permit, so they should be there.
  


12               MR. GALPREN:  Yes.
  


13               COMMISSIONER COYNER:  But others of these are
  


14   detailed, you know, assessments by a geotechnical company
  


15   or so forth.  So they must have been referenced in another
  


16   document and then --
  


17               MR. GALPREN:  Yes.
  


18               COMMISSIONER COYNER:  -- you were asking for
  


19   that.  So --
  


20               MR. GALPREN:  Yes.
  


21               COMMISSIONER COYNER:  -- that was my
  


22   understanding.
  


23               MR. GALPREN:  Yes.
  


24               COMMISSIONER COYNER:  Okay.
  


25               MR. GALPREN:  And just to briefly elaborate,
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 1   the first five categories or up threw updated operation
  


 2   and maintenance manual, these are all required under the
  


 3   permit, or we presumed that they are documents, such as
  


 4   the site characterization reports and the engineering
  


 5   design reports that we presume that the department would
  


 6   have evaluated prior to granting this permit.
  


 7               And then the rest of these were all listed on
  


 8   what was called the encyclopedia of supporting
  


 9   documentation, a document that had been produced by
  


10   contractor, I believe, for NV Energy, when it provided a
  


11   host of other documents to NDEP.  We were provided with
  


12   that, along with a number of other documents during my
  


13   June 30th review of files at NDEP, and many of these
  


14   documents provide the kind of information that we believe
  


15   were or should have been evaluated by NDEP before coming
  


16   to the conclusion that placement of -- that continuation
  


17   of the permit would be sufficiently protective of the
  


18   environment both with respect to the ponds in -- that
  


19   currently exist in the flood plain of the Muddy River and
  


20   with respect to the newly proposed ponds on the mesa.
  


21               And I should also note that I believe that
  


22   this entire list -- yes, this entire list is -- the first
  


23   three pages are all not received, and then we have listed
  


24   a number of the documents that were received.  And I
  


25   should hasten to add that the Department did partially
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 1   respond to our September 8th request, and was able to
  


 2   find, and secure, and provide to a copying service, about
  


 3   half of the documents that we are seeking.
  


 4               But those do not provide sufficient
  


 5   information to fully characterize the site conditions that
  


 6   are relevant both are respect to the Muddy River flood
  


 7   plain, the ponds, and the mesa area.
  


 8               COMMISSIONER COYNER:  And, Mr. Chairman, if I
  


 9   might, one quick follow-up.
  


10               I understand that, Mr. Galpren.  I understand
  


11   the historic contents of the documents of the reason why
  


12   you might seek them.  What I don't see in this list of
  


13   documents is the documents that would have been submitted
  


14   most recently for the most recent permit.
  


15               Am I -- am I missing something here?  Am I
  


16   flat -- flat missing something?  These all look they're
  


17   historic documents that pertain to the current pond, the
  


18   ones that are out there, not the ones that are under
  


19   construction.  There must have been engineering reports,
  


20   investigations, and evaluations that were done from the
  


21   new permits for the --
  


22               MR. GALPREN:  Yes.  That's -- that is our
  


23   understanding, too, and that would be the reason why we
  


24   continue to seek those documents, and they have not been
  


25   provided.  That's category 3.
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 1               COMMISSIONER COYNER:  Okay.
  


 2               MR. GALPREN:  Proposed mesa ponds
  


 3   documentation.
  


 4               COMMISSIONER COYNER:  But not in this list of
  


 5   five pages here.  These are all essentially historic
  


 6   documents.
  


 7               MR. GALPREN:  Yes.
  


 8               COMMISSION COYNER:  Okay.  I just wanted to be
  


 9   clear.  So there's another whole, you know, pile of paper
  


10   that you're seeking that is basically relevant to the
  


11   current permit, the new permit, we should call it?
  


12               MR. GALPREN:  Well, the first five items --
  


13   well, okay.  Let -- let me put it directly here.
  


14               The central theory of our case is that there
  


15   is a history of non-compliance on the part of the
  


16   Applicant with its prior permit.  In order to fully
  


17   characterize that history, we need to have the documents
  


18   that explain what has happened.  That includes clearly
  


19   monitoring reports at least from 2005 through present.  It
  


20   includes the reports to the second category there, of data
  


21   and analysis as to the amount of and characteristics of
  


22   the water -- waste water that is detected between the two
  


23   liners of the existing ponds.  That's required to be
  


24   reported under the permit.  It includes, as you indicated,
  


25   the -- you know, the design reports and the hydrogeologic
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 1   site characterization reports that should have been
  


 2   provided to NDEP with respect to the newly proposed ponds
  


 3   in the mesa and so on.
  


 4               All that information we have been seeking and
  


 5   continue to seek.  We received a portion of the first, a
  


 6   portion of the groundwater monitoring reports, but as you
  


 7   can see, we have not received many of those, including for
  


 8   2002, 2003, '4, '5, '6 -- '8 -- three-quarters -- and
  


 9   three-quarters of '9.  None of those -- we have not been
  


10   able to secure those.
  


11               All that information clearly should have been
  


12   provided to NDEP in the -- with the application materials.
  


13   We, of course, did receive the draft permit.  We did
  


14   receive the comments.  We did receive the prior permit,
  


15   the current permit, the response to comments and so on.
  


16               I didn't indicate -- we did not indicate
  


17   that -- those documents in this listing.
  


18               COMMISSIONER COYNER:  One -- sorry,
  


19   Mr. Chairman.  One more quick follow-up.
  


20               I assume there was a hearing or at least a
  


21   permit hearing held by NDEP with regards to the permit.
  


22   Did you attend it, and were any of those documents present
  


23   at that hearing?
  


24               MR. GALPREN:  I -- I did not.  I provided
  


25   extensive -- I, myself, provided extensive comments, but


58







Capitol Reporters              (775) 882-5322


 1   there were activists with the Sierra Club, members of the
  


 2   Sierra Club who did attend, and did secure any documents
  


 3   that were there, but none of the documents that we're
  


 4   still seeking were there at the time.
  


 5               COMMISSIONER COYNER:  Thank you.  That's what
  


 6   I need to hear.
  


 7               COMMISSION CHAIRMAN GANS:  Mr. Anderson?
  


 8               COMMISSIONER ANDERSON:  Mr. Chairman, I'd like
  


 9   to hear from NDEP before I have any questions.  Thanks.
  


10               COMMISSION CHAIRMAN GANS:  Very good.
  


11               I have a question, again, of RoseMarie.  We do
  


12   have subpoena authority?  I mean, I'm asking the --
  


13               MS. REYNOLDS:  Yes.
  


14               COMMISSION CHAIRMAN GANS:  -- the same thing
  


15   that I asked before.
  


16               MS. REYNOLDS:  Yes.  This is RoseMarie
  


17   Reynolds, for the record.
  


18               Yes.  Under NAC 445B.892, the -- as well as
  


19   NRS Chapter 445A, the Commission does have the power to
  


20   issue subpoenas.
  


21               COMMISSION CHAIRMAN GANS:  Okay.  So that's
  


22   not a question on this particular motion.
  


23               Mr. Galpren, one of the things that -- that I
  


24   again have to get my arms around is, you know -- and I
  


25   agree with your first statement when you said the
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 1   relevancy question is not -- is for the hearing, not here.
  


 2   I do agree with that.
  


 3               However, I'm wondering how -- how many of
  


 4   these documents you're really looking for.  I -- I think
  


 5   at least now that I've got your motion, which you gave us
  


 6   on the 19th, gives me a little more information about what
  


 7   documents we're talking about.
  


 8               My question to you would be on the second --
  


 9   on the second motion you have.  How long are you thinking
  


10   you need to review and analyze all these documents?
  


11   Because that's going to affect the second motion -- your
  


12   second motion.
  


13               MR. GALPREN:  Yes.  Was this Mr. Chairman
  


14   speaking?
  


15               COMMISSION CHAIRMAN GANS:  Yes.  I'm sorry.
  


16               MR. GALPREN:  Yes.  Yes, Mr. Chairman.
  


17               Elliott?  May I -- Elliott, are you still on
  


18   the line?
  


19               MR. LIPS:  Yes.
  


20               MR. GALPREN:  Mr. Chairman, could I have our
  


21   expert, who would be compelled to review each and every
  


22   document, including all their footnotes, answer that
  


23   question first?
  


24               COMMISSION CHAIRMAN GANS:  Certainly.
  


25               MR. LIPS:  If we received all of the documents
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 1   that are on this Exhibit 3 to the reply, it would probably
  


 2   take me two to three weeks to go through them and review
  


 3   the relevant information, and understand, and prepare a
  


 4   full, you know, picture for a hearing, probably a minimum
  


 5   of three weeks.
  


 6               COMMISSION CHAIRMAN GANS:  Okay.  Mr. Galpren,
  


 7   does that satisfy you?  Is that something that you feel is
  


 8   reasonable?
  


 9               MR. GALPREN:  Yes.  I mean, Mr. Chairman,
  


10   we -- I -- I think that we stated in our opening that we
  


11   seek an additional three weeks for that purpose,
  


12   subsequent to actually receiving the documents.
  


13               COMMISSION CHAIRMAN GANS:  I understand.  So
  


14   what I am to understand -- and correct me -- I'm not
  


15   trying to put words in your mouth -- from your argument,
  


16   is that about three months have gone by, and you have been
  


17   unable to prepare for the hearing, because you have not
  


18   had the documents you need to prepare.
  


19               I'm really simplifying this, but I'd like to
  


20   know what's -- what's happened for three months, and now
  


21   we're going to have to have another three weeks, at least,
  


22   by the time you get -- after you get the documents.
  


23               MR. GALPREN:  Thank you.
  


24               Well, what's happened, as I tried to indicate.
  


25   Is that we three times went to Carson City and reviewed
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 1   the files, and we have made repeated public records
  


 2   requests.  And then since the entry of the Deputy Attorney
  


 3   General, Carolyn Tanner, we have also submitted requests,
  


 4   at her request, through her to NDEP.
  


 5               In addition, we submitted a request to NV
  


 6   Energy.  We have received some documents, some -- a
  


 7   considerable amount of documents, as you can see in the
  


 8   last several pages, and we have reviewed those.
  


 9               And we have received some considerable data
  


10   from NDEP, but not sufficient for us to know, with any
  


11   degree of precision, what exactly has been going wrong and
  


12   what we can recommend, reasonably, at hearing.  I mean, we
  


13   certainly will do the best that we can, if we are required
  


14   to go forward with only a partial record.
  


15               And we believe that, for example, the sparse
  


16   groundwater monitoring information that we have been given
  


17   access to is -- is some evidence, but we believe that we
  


18   need to provide significant evidence, and we believe that
  


19   the evidence that's being withhold from us will enable us
  


20   to provide a much stronger account and -- and provide --
  


21   and put on a much stronger case at hearing.
  


22               So we have been -- the -- the short answer to
  


23   your question is that we have been trying, repeatedly, in
  


24   every way that we know how, to get this information to
  


25   which we believe we have a right.
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 1               COMMISSION CHAIRMAN GANS:  Okay.  Thank you.
  


 2   I will reserve any other questions I have until after we
  


 3   hear from the State and NDEP.
  


 4               So, Mr. Frey, I think it's your turn.
  


 5               MR. FREY:  Thank you, Mr. Chairman.
  


 6               You know, after high school I swore off
  


 7   reading Franz Kafka or any other Kafka-esque type novel,
  


 8   but these hearings or what Sierra Club's is asking for at
  


 9   these hearings is very difficult to for me to get my arms
  


10   around.  They seem to be requesting:  Give us all the
  


11   documents we need to put on a hearing against you, and
  


12   don't leave any out or it will be your fault.
  


13               Now, Mr. Galpren and his associates have come
  


14   for -- in three times into the office.  They're entitled
  


15   to get any document we have that hasn't been determined to
  


16   be confidential, and I don't think that's even an issue in
  


17   this matter.  But they are certainly are entitled to the
  


18   documents.  But as Mr. Coyner -- Commissioner Coyner
  


19   pointed out, some of these documents are 10 years old.
  


20               And I have two responses to that:  One, what
  


21   were they doing in the intervening 10 years and how could
  


22   that possibly be relevant?
  


23               What Mr. Galpren is trying to do -- and he's
  


24   made no bones about this -- is to put on a case
  


25   challenging the 2008 AOC, and this is the wrong forum.
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 1   The Commission has no jurisdiction over that AOC.  What he
  


 2   keeps asking us for is -- Sierra Club wants to get
  


 3   documents to determine that NV Energy is out of compliance
  


 4   with that AOC, take that information, and then use that to
  


 5   demonstrate non-compliance with the previous permit.
  


 6               That's unacceptable.  What Mr. Galpren
  


 7   needs -- and if he keeps asking the State to give him all
  


 8   the documents that he needs -- is simply this:  Are there
  


 9   any findings of alleged violations and orders that were
  


10   issued as a result of the 2008 AOC, or, more importantly,
  


11   what are the violations that occurred under the 1995
  


12   permit?  Those are the non-compliance issues relevant to
  


13   the reissuance of this permit.
  


14               If he had a beef with non-compliance of the
  


15   2008 AOC or anything else, he needs to go to court.  Now,
  


16   it's not my job to direct him how the law works, but I
  


17   feel I have to.
  


18               There are laws out there, independent of the
  


19   SEC jurisdiction, that allows people to get injunctions,
  


20   allows them to get subpoenas, allows them to get
  


21   documents, allows them to bring suit to enforce
  


22   environmental laws.  But the way to do that is not under
  


23   the guise of attacking the 2010 permit, and that's exactly
  


24   what he's doing.
  


25               What he need -- can ask is:  Did you review
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 1   this document or not, in enforcing -- (unintelligible)
  


 2   issued the permit.  That's the end of it.  We either
  


 3   reviewed it or we didn't, but a discussion as to why we
  


 4   didn't review some document that was put into it an
  


 5   appendix that NV Energy consultant prepared for some
  


 6   reason has nothing to do with this permit appeal.
  


 7               I -- I don't want to go through the details of
  


 8   every single one of these documents.  We will have the
  


 9   office open eight hours a day from here, you know, until
  


10   the hearing.  He can have any document he wants.
  


11               MS. TANNER:  May I add, Bill, if you're --
  


12               MR. FREY:  Yes, please.
  


13               MS. TANNER:  This is Lyna Tanner from the
  


14   office -- from the Nevada Attorney General's Office, just
  


15   because I'm sort of being implicated, personally,
  


16   interestingly enough in these documents.
  


17               I think it is a very simple issue.  Obviously
  


18   they can ask for whatever they want under the public
  


19   records law.  The question is asking for whatever they
  


20   want, whether or not it's available, is grounds for
  


21   continuing the appeal hearing on a water permit.  And we
  


22   would submit that it is not.
  


23               You know, the motions filed here are sort of
  


24   out -- you know, an outrage that when they sent a request
  


25   on September 13th, and -- and I responded to them as best
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 1   I could, on September 21, which, by the way, is within the
  


 2   public records deadlines of five working days, for
  


 3   documents that had what I would argue little relevance to
  


 4   this proceeding, and then to say that because I indicated
  


 5   that we would provide them as soon as possible, that
  


 6   somehow I'm stipulating that they're relevant to this
  


 7   appeal, is outrageous.
  


 8               You know -- and to say -- and to say, before
  


 9   the Commission, that we provided an incomplete response is
  


10   also disingenuous.  The -- I provided to Mr. Galpren a red
  


11   line of the location of those documents that were listed,
  


12   as Mr. Frey indicated, from an encyclopedia provided by a
  


13   consultant to Nevada Energy, of those documents that were
  


14   part of our public record.
  


15               Now, if they think other documents should have
  


16   been considered by NDEP, that's an argument for them to
  


17   make in their appeal, but we don't have any obligation to
  


18   provide them with documents that were never provided to
  


19   us.  That was the point.
  


20               Now, as far as some of the documents -- I
  


21   think Mr. Coyner correctly asked, you know, are you --
  


22   you're look at these historic documents.  What about the
  


23   documents that are -- that are relevant to the issuance of
  


24   this permit?  Now, some of them, Mr. Commissioners, deal
  


25   with permit documents that are required post-permit
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 1   issuance.  And so those documents are coming in, and as
  


 2   they're coming in we would certainly would proceed them to
  


 3   them, but at the time that they were asking for them they
  


 4   were not yet available.
  


 5               So we're doing our best to comply with their
  


 6   public records request, but that's a very different issue
  


 7   than saying, well, now I need a continuance, because you
  


 8   haven't given me Bureau of Corrective Action documents
  


 9   that have no application to the appeal of a water permit.
  


10               MR. GALPREN:  Mr. Chairman, can I respond or
  


11   should we --
  


12               COMMISSION CHAIRMAN GANS:  Excuse me just a
  


13   moment.  Mr. Frye, this is still your floor.
  


14               MR. GALPREN:  Ah.
  


15               COMMISSION CHAIRMAN GANS:  Do you have any
  


16   other comments, Mr. Frey?
  


17                         (No response)
  


18               COMMISSION CHAIRMAN GANS:  I heard a beep.
  


19   Did -- did somebody leave?
  


20               MS. TANNER:  Oh, maybe we lost him.  Can we --
  


21   can we take a quick -- I'll try to email him.  If we can
  


22   take a quick break, I'll try to find him again.
  


23               COMMISSION CHAIRMAN GANS:  Okay.  We will take
  


24   a quick five-minute break, and we're coming right back
  


25   together.  We're going to stay on and stay right by this
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 1   phone, so don't anybody leave.  Ms. Tanner, please see if
  


 2   you can get him back.
  


 3               MS. TANNER:  Well, I need him.
  


 4                 (Proceedings paused briefly)
  


 5               COMMISSIONER COYNER:  So can we say we'll
  


 6   resume at a certain time.
  


 7               COMMISSION CHAIRMAN GANS:  Yes.
  


 8               COMMISSIONER COYNER:  When what time will you
  


 9   set, Mr. Chairman?
  


10               COMMISSION CHAIRMAN GANS:  The time here,
  


11   Alan -- it says three minutes after 3:00.  So we'll get
  


12   back in eight minutes after 3:00.  I want to keep this
  


13   going.  I do not want to drag it out.
  


14               COMMISSIONER COYNER:  Thank you.
  


15              (Proceedings recessed as indicated)
  


16               MR. FREY:  Hi, this is Bill Frey.  I don't
  


17   know what happened, but I was cut off.
  


18               COMMISSION CHAIRMAN GANS:  Okay.  We've
  


19   gone -- Ms. Tanner is looking for you.  Is she still
  


20   there?
  


21               MS. TANNER:  I'm here.
  


22               COMMISSION CHAIRMAN GANS:  Oh, good.
  


23               MS. TANNER:  We're good.
  


24               MR. FREY:  I think my phone and my computer
  


25   all went off at the same time.


68







Capitol Reporters              (775) 882-5322


 1               COMMISSION CHAIRMAN GANS:  Okay.  Hold on just
  


 2   a minute, because I think Mr. Coyner wanted to leave for
  


 3   just a couple minutes.
  


 4               MR. FREY:  Okay.
  


 5               COMMISSION CHAIRMAN GANS:  When he gets back,
  


 6   we'll start.
  


 7                 (Proceedings paused briefly)
  


 8               COMMISSION CHAIRMAN GANS:  Mr. Coyner, are you
  


 9   back yet?
  


10                     (No audible response)
  


11                 (Proceedings paused briefly)
  


12               COMMISSION CHAIRMAN GANS:  Mr. Coyner?
  


13               COMMISSIONER COYNER:  I am here.
  


14               COMMISSION CHAIRMAN GANS:  Thank you very
  


15   much.
  


16               Mr. Frey is back on the line.  He just had
  


17   gotten disconnected somehow.  So we proceed.
  


18               Mr. Frey, Ms. Tanner made some statements.
  


19   You may not have heard them all, but I -- you still have
  


20   the floor as far as I'm concerned, and I want to make sure
  


21   you're -- that you were done.
  


22               MR. FREY:  Yeah.  I -- thank you,
  


23   Mr. Chairman.  I'm sorry.  I don't know what went wrong
  


24   here, but my computer and phone all went dead at the same
  


25   time.
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 1               I just want to add one comment at the end,
  


 2   and -- and then we can move on.
  


 3               We -- Sierra Club has brought up this Bureau
  


 4   of Corrective Action, AOC, a number of times.  What -- the
  


 5   obligation that the Bureau of Water Pollution Control has
  


 6   or NDEP has, statutorily, is to look at the preceding
  


 7   permit, not anything else, but the preceding permit, and
  


 8   see if they're in compliance with that.  And I guess I'm
  


 9   repeating myself.  That's a pretty simple step, and if
  


10   they have a problem with that, they need to be in a
  


11   different forum.  Thanks.
  


12               Thank you.  And I apologize again for the
  


13   being cut off.
  


14               COMMISSION CHAIRMAN GANS:  Okay.  Before you
  


15   leave the floor here I want to make sure that Mr. Anderson
  


16   or Mr. Coyner doesn't have any questions or comments of
  


17   you.
  


18               COMMISSIONER COYNER:  I'll wait to hear in NV
  


19   Energy.
  


20               COMMISSION CHAIRMAN GANS:  Okay.  I do have
  


21   one question, pretty simple.
  


22               Ms. Tanner, do I get from your comments that
  


23   you have provided Sierra Club with any and all documents
  


24   that you have or they have the opportunity to get any and
  


25   all documents you have?
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 1               I mean, does the subpoena power apply to NDEP
  


 2   because they haven't given documents?  I -- I'm a little
  


 3   confused on this.
  


 4               MS. TANNER:  Well, I guess I'm a little
  


 5   confused on what they're asking, as well.  I will say that
  


 6   since this motion came up, I -- I was transferred to
  


 7   another case.  So I'm no longer lead Counsel, and I had
  


 8   some follow-up.
  


 9               I sent -- on my letter that I sent to
  


10   Mr. Galpren on September 21st, I went through, line by
  


11   line, each one of those documents that was in our
  


12   possession, and there were a few that I needed to follow
  


13   up on.  And I have since followed up on.  I probably need
  


14   to just final follow-up, but there was some confusion on
  


15   our part, you know, for what (unintelligible) brought up
  


16   the groundwater monitoring reports, for instance, and it
  


17   was unclear if they were asking for Bureau of Water
  


18   Pollution Control monitoring, reports, which would have
  


19   been provided already, or if they were asking for
  


20   Corrective Action's monitoring reports.  So there was some
  


21   confusion there.
  


22               So I certainly have a response, and I do
  


23   believe that some of the things that they were asking for
  


24   were not yet provided, but as was indicated earlier on the
  


25   call, I think some of the design for the -- for the mesa
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 1   ponds -- I believe -- and I'll defer to NDEP, that that
  


 2   has since been provided.  But, again, those were pending
  


 3   documents -- documents pending the issuance of this
  


 4   permit.
  


 5               So -- but as far as, you know, the statement
  


 6   that, well, we gave an incomplete response, it's not
  


 7   necessarily true.  There were a number of documents, and
  


 8   we highlighted each and every one that were never in our
  


 9   possession, and I referred them to Nevada Energy.
  


10               They are entitled to the documents that are in
  


11   our possession, because those are public records, and we
  


12   don't have a dispute with that, and they don't really need
  


13   to subpoena to get that.  What they need -- if they need a
  


14   subpoena from Nevada Energy, that's a different issue, and
  


15   I won't speak to that.
  


16               But -- or if they have a problem saying that
  


17   those documents in Nevada Energy's possession should have
  


18   been in our possession, which is unfortunately much of
  


19   what Mr. Galpren was saying, he was saying you -- NDEP,
  


20   you need to go get us those documents, and my response
  


21   was, no, that's not part of our public records.  I don't
  


22   have an obligation to go pick those up for you.  You go
  


23   talk to Nevada Energy.
  


24               Same thing with the site assessment, their --
  


25   or their site access.  They were very upset that NDEP
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 1   didn't give them access to NV Energy's private property.
  


 2   Again, that's not our position.  That's not our duty, nor
  


 3   would we ever be able to do that.  Again, they'd have to
  


 4   deal with Nevada Energy.
  


 5               So we gave them what we had in our public
  


 6   record at the time of my response, September 21st, and I
  


 7   do have a follow-up, and we -- and we can talk about that,
  


 8   but it's not extensive.  It's certainly not anywhere near
  


 9   the number of documents that he's looking for.  And,
  


10   again, whether or not those are relevant to the issue of
  


11   this permit appeal is a totally separate issue.  And so by
  


12   me simply responding to the public records request, I'm
  


13   not stipulating that any of those documents are relevant
  


14   to the issue of the water permit.
  


15               COMMISSION CHAIRMAN GANS:  Question -- I
  


16   probably don't have to ask, but I will, anyway:  So what I
  


17   hear you saying is you're not making any relevancy
  


18   decisions on behalf of anyone, because I see -- I note,
  


19   and I know Mr. Galpren said this is in -- in his motion.
  


20   He says:  The failure of NDEP.  So it's like you failed to
  


21   do so you were supposed to do or give something that you
  


22   had, and you're telling me that is not the case.
  


23               MS. TANNER:  Yes.
  


24               COMMISSION CHAIRMAN GANS:  Okay.  Okay.  I'm
  


25   with the other panel members.  I don't have any other
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 1   comments until we hear from Nevada Energy.  So we'll go to
  


 2   Nevada Energy next.
  


 3               MR. WOODWORTH:  Are you ready for me?  This is
  


 4   Tom Woodworth, NV Energy.
  


 5               COMMISSION CHAIRMAN GANS:  Yes, sir.
  


 6               MEMBER WOODLAND:  Thank you.  And, again, we
  


 7   very much parrot the responses that have been made by
  


 8   NDEP's Counsel, Mr. Frey and Ms. Tanner.
  


 9               You know, I was also a little -- a statement
  


10   was made several times by Sierra Club's Counsel that NV
  


11   Energy has argued that NDEP has a right to withhold
  


12   documents, and I have to take issue with that, because I
  


13   have not certainly not said that in any of our pleadings.
  


14   In fact, we said quite the opposite, in quote, "Sierra
  


15   Club is always free to submit requests for public records
  


16   pursuant to the Nevada Open Records Law, regardless of
  


17   relevance to this proceeding."
  


18               And I think that's the point we're trying to
  


19   make that.  He -- Mr. Galpren and Sierra Club have the
  


20   right under the Nevada Open Records Law to get whatever
  


21   documents NDEP has, whether it's relevant to this
  


22   proceeding or not.  And if -- and I would have every
  


23   reason to suspect that NDEP is doing everything in their
  


24   power to get those documents to them.
  


25               The separate issue at relevance to this
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 1   proceeding, is whether or not they have the right to
  


 2   subpoena for documents.  And I don't feel Sierra Club has
  


 3   been constrained by the law or regulations in place that
  


 4   are -- for this proceeding, but I do feel constrained to
  


 5   go by them, and I'm going to look to NAC 445B.892, which
  


 6   provides the Commission subpoena power, and the
  


 7   Commission -- the Commission's subpoena power is upon good
  


 8   cause shown.
  


 9               What our argument is, is that there's been no
  


10   good cause shown to allow for a subpoena.  I say that for
  


11   two reasons.  One, something that's already been mentioned
  


12   numerous times, and we feel strongly about it on our end
  


13   is relevance.  There is no argument, and there is no
  


14   disagreement on our end that there is existing groundwater
  


15   impacts in the vicinity of the site associated with
  


16   historic operations or at least likely associated.
  


17               We have entered into an AOC with NDEP.  We
  


18   have spent large sums of money and will for several years
  


19   going forward, to investigation, characterize, and
  


20   remediate those impacts, not relevant to this proceeding.
  


21   None of those ponds, subject to the AOC, are subject to
  


22   this permit.
  


23               And with respect to the timeframe it has taken
  


24   the -- for the response to Mr. Galpren's point that
  


25   they've tried for several months to get documents that
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 1   they feel are relevant, and they haven't been able to get
  


 2   them, I'll just remind everyone of the timeline here.
  


 3   This permit was the notice of proposed action by the
  


 4   agency with was issued -- make sure I said this right --
  


 5   October 21st, 2009.  Here we are a year after that.
  


 6               So they have had -- they were involved in the
  


 7   public hearings.  They submitted written comments.  I
  


 8   don't understand -- now, I know they've become much more
  


 9   aggressive in the last few months, but again it's not like
  


10   they've been -- it's not like they haven't had ample time
  


11   to pursue this.  There -- it's been a year, and it's been
  


12   a year where they feel they still haven't received all the
  


13   documents they requested.  Well, maybe that's the case.
  


14   Maybe it isn't.
  


15               But did they take those actions at the proper
  


16   time, during the public comment period?  Are those
  


17   materials even relevant to this proceeding?  Those are the
  


18   issues that I think are relevant and I think they're
  


19   relevance specifically to your stat -- your regulatory
  


20   authority in 892.
  


21               I do not believe, and we do not believe here,
  


22   as Intervenors, that Mr. Galpren, the Sierra Club have
  


23   given any evidence of good cause to issue a subpoena and
  


24   related, obviously, for the same reasons, to vacate the
  


25   hearing date issue a new scheduling order.
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 1               And that's it.
  


 2               COMMISSION CHAIRMAN GANS:  Okay.  Mr. Anderson
  


 3   and Mr. Coyner, again?
  


 4               COMMISSIONER ANDERSON:  This is Pete Anderson.
  


 5               Just a question for Mr. Galpren.  The table
  


 6   that arrived on October 19th, when was that produced?
  


 7               MR. GALPREN:  In Exhibit 3?
  


 8               COMMISSIONER ANDERSON:  Yes, sir.
  


 9               MR. GALPREN:  Probably we finished that the
  


10   day before.  And this is just a summary with some comments
  


11   as to their relevance of the -- I think it's Exhibit
  


12   Number 2 from the motion on October 6th.
  


13               COMMISSIONER ANDERSON:  Okay.  So --
  


14               MR. GALPREN:  But I wanted to -- we wanted to
  


15   show the specific relevance since that was -- since the
  


16   question was raised about that, by the opposition,
  


17   specific relevance each of these documents.
  


18               COMMISSIONER ANDERSON:  Okay.  So when you
  


19   went to the visit NDEP's offices in Carson City, did you
  


20   have a table such as this to go down to request your
  


21   information?
  


22               MR. GALPREN:  No, we didn't.  We asked for --
  


23   well, in June 30th, all information as to compliance,
  


24   and -- compliance with the prior permit of NV Energy's
  


25   Reid Gardner site.  And then we asked for specific
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 1   additional documents that weren't in the first -- that
  


 2   were not available to us by follow-up email to Gerald
  


 3   Gardner, both before the July visit and before the August
  


 4   visit.
  


 5               And those documents -- some of those were
  


 6   determined to be in the archives.  Some of those documents
  


 7   were determined to be with the Bureau of Corrective
  


 8   Action.  So we needed to, you know, coordinate with NDEP
  


 9   to be able to view the documents.
  


10               But we never were able to -- they -- they
  


11   never were able to produce -- or never did produce any of
  


12   the first three sets of critical documents that are in
  


13   Exhibit 3, the balance of the quarterly monitoring
  


14   reports, and any information with respect to the quantity
  


15   or characteristics of the waste water in the -- analyzed
  


16   by the interstitial layer monitoring, and have provided --
  


17   and still have not provided any information as to the
  


18   characterization of the site on the mesa or any of the
  


19   engineering design reports for the newly proposed ponds.
  


20               Categories 4 and 5 were supposed to be
  


21   submitted pursuant to the current permit, and we certainly
  


22   want to be able to review that prior to the hearing.
  


23   Those were required to are be submitted by NDEP by the end
  


24   of September.  We still haven't received those.  And none
  


25   of those were part of the list -- the larger list that


78







Capitol Reporters              (775) 882-5322


 1   comprises the balance of this, that we received, the list,
  


 2   itself, from NDEP at the end of June.
  


 3               So the balance of this are documents that we
  


 4   sought so that we could fill in the holes, given the
  


 5   absence of information that was provided in June, so that
  


 6   we could piece together what is happening in the absence
  


 7   of their providing us with the direct documentation as to
  


 8   the design of the mesa ponds and site characteristics.
  


 9               And -- and any of the historical and current
  


10   monitoring of groundwater -- I'm sorry -- of the
  


11   interstitial waste water monitoring and the balance of the
  


12   quarterly groundwater monitoring reports.
  


13               The first one is expressly required to be
  


14   provided to the Bureau of Corrective Action pursuant to
  


15   the permit in 2005, Section 2B2.  The second interstitial
  


16   layer monitoring is required to be provided to the Bureau
  


17   of Water Pollution Control pursuant to the permit Sections
  


18   1A2 and Sections 1A1.
  


19               And then the characterization -- character --
  


20   characteristics of the mesa site and the engineering
  


21   design reports for the proposed ponds, those were
  


22   obviously required to be provided to NDEP, and we simply
  


23   have sought them and have not received them.
  


24               COMMISSION CHAIRMAN GANS:  Mr. Woodworth, this
  


25   is Jim Gans.  I guess I don't understand what you're
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 1   saying.  The Item 3 -- let's start there, the most recent
  


 2   one you just talked about.
  


 3               They were supposed to be -- I mean, you're
  


 4   tying to find them, or they weren't submitted, or I -- I'm
  


 5   not understanding what you're saying.
  


 6               MEMBER WOODLAND:  Was that addressed to
  


 7   Mr. Galpren or Mr. Woodworth?  I'm sorry.
  


 8               COMMISSION CHAIRMAN GANS:  Mr. Woodworth.
  


 9   Excuse me.
  


10               MEMBER WOODLAND:  NV Energy?
  


11               COMMISSION CHAIRMAN GANS:  Yes.  You just
  


12   made --
  


13               MS. REBERT:  Galpren just made that statement.
  


14               COMMISSION CHAIRMAN GANS:  Who made that last
  


15   statement?
  


16               MEMBER WOODLAND:  That was Mr. Galpren.
  


17               COMMISSION CHAIRMAN GANS:  Oh, I'm sorry.
  


18   Then it is to you.  I thought it was still -- I -- what I
  


19   don't understand is:  You're saying these are documents.
  


20   You got them on a list.  You haven't gotten them, and yet
  


21   I understand that they were supposed to be submitted.
  


22   These are documents that you believe NV Energy has?
  


23               MR. GALPREN:  So this is Dan Galpren.  That
  


24   question is addressed to me?
  


25               COMMISSION CHAIRMAN GANS:  Yes.
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 1               MR. GALPREN:  Yes.  Okay.  We're -- we're
  


 2   again looking at Exhibit 3 in response to the opposition
  


 3   to the motion.
  


 4               So the first five sets:  Quarterly groundwater
  


 5   monitoring reports, interstitial layer monitoring,
  


 6   proposed mesa ponds documentation, updated sampling and
  


 7   analysis plan, and updated operations and maintenance
  


 8   manual, those sets of documents were not on any list.
  


 9               Those documents are -- were either required to
  


10   be -- and -- and data, were either required to be
  


11   submitted to the Bureau of Water Pollution Control on a
  


12   regular basis pursuant to terms of the 2005 permit.  And
  


13   also I should say identical terms in the 2010 permit, or,
  


14   with respect to the documentation as to the proposed mesa
  


15   ponds, we believe were obviously required to be reviewed
  


16   by NDEP before it could make its relevant findings and
  


17   determinations precedent to issuing the permit.
  


18               Then the balance of these documents, we
  


19   believe, many of them were reviewed or should have been
  


20   reviewed by NDEP, and so we believe that many of them
  


21   should be in the files of NDEP.  For example,
  


22   correspondence between the Applicant and NDEP.  That
  


23   correspondence should be with NDEP.  That's on the fourth
  


24   item of page 2 or -- for example, the item right above
  


25   that, NDEP's 1999 Hydrogeologic Assessment Principle
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 1   Components and Data Needs.  That's an NDEP document.  It
  


 2   should be with NDEP, and we should not be forced to go to
  


 3   NV Energy for documents that clearly should be with NDEP.
  


 4               And then another -- a number of these
  


 5   documents, it's true, are fairly old.  For example, some
  


 6   of these documents have to do -- were -- were published in
  


 7   2004 or 2005; one in 2003, having to do with the
  


 8   hydrogeologic characterization of the existing waste water
  


 9   pond sites or proposed sites.
  


10               But let's have that information because we
  


11   have no other information as to the background
  


12   hydrogeologic conditions, and in order to be able to
  


13   fairly assess what is happening to groundwater, you want
  


14   to also be able to assess what the natural background
  


15   conditions should be, and so that's the reason why those
  


16   are relevant.
  


17               COMMISSION CHAIRMAN GANS:  Well, I'm not going
  


18   to judge the relevancy yet.  I'm just trying to figure out
  


19   where these documents are.  Ms. Tanner and -- and -- do --
  


20   you don't have these five?
  


21               MS. TANNER:  I can go through -- (coughing)
  


22   excuse me.
  


23               Sorry.  I've been operating under bronchitis
  


24   (coughing).
  


25               MR. FREY:  While -- while Ms. Tanner is
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 1   coughing, may I say something, Mr. Chairman?  This is Bill
  


 2   Frey.
  


 3               COMMISSION CHAIRMAN GANS:  Sure.
  


 4               MR. FREY:  On the first page -- and I've
  


 5   already scrolled past -- past it.  I'm on the computer,
  


 6   but about -- go down one, two, three, four -- the fourth
  


 7   document that they're requesting.  Updated sampling
  


 8   analysis plan was requested September 13th.  It was due
  


 9   September 25th of 2010, but this document that they're
  


10   asking for had no role in whether to issue the permit or
  


11   not.  This document was required as part of the permit.
  


12               So in their case -- I mean, there's a lot of
  


13   documents in here.  I just singled those -- that one and
  


14   the next one out.  But, you see, these are documents, it's
  


15   true.  I don't know if they have them or not.  Certainly
  


16   they're entitled to them.  But we're being asked to
  


17   provide these documents and allow time to review them when
  


18   on their face we know that they were not decision
  


19   documents.
  


20               UNIDENTIFIED SPEAKER:  Well --
  


21               MS. TANNER:  And I -- I would -- this is Lyna
  


22   Tanner.  I would concur with that and (coughing) I believe
  


23   Item Number 3, 4, and 5 all were conditions of the permit,
  


24   including -- engineering design reports were required to
  


25   be submitted prior to construction.  The site preparation
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 1   is not construction.  So that -- at least as of last week
  


 2   that was not yet available, although I do believe we
  


 3   thought that might have been coming in, and I think there
  


 4   was a reference to that, in fact, that it did come in.
  


 5               In regards to the quarterly groundwater
  


 6   monitoring report, I had indicated earlier that there was
  


 7   some confusion on that point, and this has sort of been
  


 8   put on hold, given all of this motion work, but
  


 9   essentially we were under the impression that all the BCA
  


10   monitoring reported been provided through Legal Copycats,
  


11   that they did, in fact, have those.
  


12               And with the exception of archives 2002, 2003
  


13   discharge monitoring reports generated as a condition of
  


14   the per -- of the prior permit, Sierra Club had access to
  


15   and did, in fact, according to our records, copy those
  


16   back in August.
  


17               So -- and then as far as the interstitial
  


18   layer monitoring, this one is a little bit unusual, and
  


19   I'll defer to NDEP as that this actually has been
  


20   provided, I believe it was an error in the prior permit.
  


21   It was required, but there was no deadline, and so the new
  


22   permit corrects that.  They are to provide that
  


23   information on a certain schedule.
  


24               So under the prior permit it just said, you
  


25   know, thou shalt provide, and so that -- that information,
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 1   I believe, was in the process of being cleared up.  And I
  


 2   think it -- again I would defer to NDEP, but I believe
  


 3   that if that information came in, it's come in -- come in,
  


 4   in just the past few days.
  


 5               MR. GALPREN:  Mr. Chairman, is it possible to
  


 6   respond to some of these points?
  


 7               COMMISSION CHAIRMAN GANS:  Well, I want to
  


 8   hold on just a second.  I've let this go.  I didn't ask
  


 9   Mr. Woodworth if he was done or not.
  


10               MEMBER WOODLAND:  Oh, absolutely, sir, yes.
  


11   This is -- this is Tom Woodworth and I was finished with
  


12   my remarks.
  


13               COMMISSION CHAIRMAN GANS:  Okay.  I want to
  


14   make sure.  And also I want to make sure that Mr. Coyner
  


15   and Mr. Anderson -- I want to make sure that you have your
  


16   questions and comments answered before I go any further.
  


17               COMMISSIONER COYNER:  This is Commissioner
  


18   Coyner.
  


19               I've kind of got, you know, three bags of
  


20   documents here.  I've got these older documents, which may
  


21   or may not be relevant, and which may or may not be in the
  


22   position NDEP.
  


23               It would be convenient, although I guess that
  


24   because of the timing, NDEP didn't have to be able to go
  


25   through this list and say, not in our possession, you
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 1   know, we don't got the Intelligence Corporation 1986
  


 2   Hydrogeologic Study that's referred to here, whether
  


 3   they're relevant or not, but at least to be able to
  


 4   respond to that.
  


 5               Any documents that were relevant to the new
  


 6   permit, the one that was just issued, I would think --
  


 7   unless, as Mr. Frey has indicated, they are conditioned on
  


 8   the permit, I would have think those would be all in a box
  


 9   somewhere, all in a bunch, and that you'd have ready
  


10   access to those.
  


11               So I'm a little confused why the Appellant
  


12   seemingly doesn't have the ability to have those or -- or
  


13   they can't be provided.  That one's still a question in my
  


14   mind.
  


15               The third bag is stuff that's ongoing all the
  


16   time, the groundwater monitoring reports.  I should be
  


17   able to walk over the two blocks to NDEP, tomorrow and my
  


18   lunch break and pull out the first quarter report of 2009
  


19   for these groundwater reports.  I mean, it should be that
  


20   simple.  And why three visits to NDEP didn't result in
  


21   that is -- I can't understand that in my head.  Whether
  


22   it's relevant or not.  It may or may not be.  That will be
  


23   decided at the hearing.
  


24               But you know, that -- that type of data, you
  


25   know, should be just right at people's fingertips or
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 1   should be posted on the Internet as some have advocated.
  


 2   So I'm thinking about those three bags.  I'm less
  


 3   concerned about the first one, because that's historic.
  


 4   It may or may not be relevant.  That will be decided at
  


 5   the hearing.
  


 6               The second, which was the stuff that was
  


 7   essentially in the box where the new permit was
  


 8   discussed -- you know, like -- I'm sure someone went out
  


 9   and did a site characterization on the soils, for where
  


10   they want to put these new ponds.  Was that considered
  


11   when the permit was being vetted?  You know, what
  


12   documents were considered when the permit was under
  


13   consideration by NDEP of the current data, not stuff
  


14   historic, not stuff down below.  And I don't see that
  


15   list.  I will have a -- I wasn't at the NDEP hearing, so I
  


16   don't know what they provided at the permit hearings.
  


17               And then the third thing about ongoing
  


18   groundwater monitoring data, that should be as plain as
  


19   the nose on your face.  So I'm really a little bit
  


20   confused, and I can sympathize a little bit with the
  


21   Appellant here.  If I'm confused, then certainly they are.
  


22               COMMISSION CHAIRMAN GANS:  Okay.  Can either
  


23   Mr. Woodworth or Bill, can you shed any light on
  


24   Mr. Coyner's confusion?
  


25               MEMBER WOODLAND:  This is Mister`-- this is
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 1   Tom Woodworth with NV Energy.
  


 2               I really can't speak to the issues in terms
  


 3   of -- all I can say is NV Energy has certainly submitted
  


 4   everything that they've been required to do to NDEP, and
  


 5   I -- I have every reason to understand that NDEP's doing
  


 6   everything in its power to get those documents to -- to
  


 7   the Appellant.
  


 8               I mean, our issue has always been two --
  


 9   two-fold.  Relevance -- I mean, we know they're entitled
  


10   to the documents, but is it relevant to this proceeding,
  


11   and should it be a basis to suspend their subpoena?
  


12               But, yeah, I won't go into that a lot any
  


13   further already.  So -- but that's all we can add to this
  


14   discussion.
  


15               COMMISSION CHAIRMAN GANS:  Well, in the -- in
  


16   the motion -- I think this is the October 6th motion --
  


17   Sierra Club is alleging that you have refused -- very
  


18   simply, the word is in the motion -- you have refused to
  


19   provide the materials.
  


20               MEMBER WOODLAND:  NV Energy has -- NV Energy
  


21   has directed -- we had a -- I had a personal conversation
  


22   with Mr. Galpren, and I instructed him that any requests
  


23   for documentation he should direct them to NDEP, and that
  


24   we have provided everything to NDEP that we are required
  


25   to under the application.
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 1               But I can't imagine it would be surprising to
  


 2   anybody that we're not -- we have no obligation to provide
  


 3   anything to somebody who is suing us at this point.  We
  


 4   provided everything we're required to, to the regulator.
  


 5   And if they have -- if they have a request of those
  


 6   documents, they're entitled to request them from the
  


 7   regulator.
  


 8            (Participants talking at the same time)
  


 9               COMMISSION CHAIRMAN GANS:  I have a further
  


10   question to follow up with Mr. Woodworth.
  


11               So am I correct in simply assuming, from what
  


12   you said, that the subpoena isn't going to do -- make any
  


13   difference as far as NV Energy is concerned, anyway?  Is
  


14   that what you're saying.
  


15               MEMBER WOODLAND:  No, no, no.  Of course, not.
  


16   If -- I mean, I was trying -- I mean, I didn't want
  


17   to explain to Mr. Galpren how he should go about doing
  


18   this, but obviously if we have an enforceable subpoena,
  


19   we're going to comply with it, but we don't have one right
  


20   now.
  


21               And we don't think they're entitled to
  


22   subpoena documents that are irrelevant to this proceeding.
  


23   And so that's why we were challenging the subpoena aspect
  


24   of it.  If they -- what I explained to Mr. Galpren is:  He
  


25   is entitled to anything he wants from NDEP under the Open
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 1   Records Act.  I don't believe what he's requesting of us
  


 2   is relevant to this permit proceeding.  So I'm not willing
  


 3   to provide it to him.
  


 4               Obviously, he's -- if he goes to you guys and
  


 5   is able to get an enforceable subpoena, and you guys
  


 6   believe, in your judgment, it's relevant, and that's
  


 7   forced upon us, we're obviously going to comply.
  


 8               COMMISSION CHAIRMAN GANS:  Thank you.
  


 9               MEMBER WOODLAND:  Yeah.
  


10               COMMISSION CHAIRMAN GANS:  Mr. Coyner,
  


11   anything else?
  


12               COMMISSIONER COYNER:  Well, I would be more
  


13   comfortable if I knew what documents were provided to the
  


14   public at the permit hearing, when the new permit was
  


15   discussed, if there was a list, if there was a map, if
  


16   there was a picture, if there was a cartoon.  I would be
  


17   very happy -- you know, that would make me feel a little
  


18   bit better, because that should be readily available.  As
  


19   I said, that should be in the box, and constrained, and --
  


20   and simply should be able to be provided to anyone.
  


21               If he -- if the Appellant is having a problem
  


22   getting those types of documents, I`-- I'm a little
  


23   concerned.  These historic ones, I'm not -- I'm not too --
  


24   you know, somebody read a report, and it referenced a 2002
  


25   document, and the 2002 document is not there, I'm not
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 1   really concerned about that, and that's a subject for
  


 2   another day.
  


 3               Stuff that was provided at the permit
  


 4   hearing -- you said, the activists were there.  I would
  


 5   assume that they picked up any documents that were made
  


 6   available to the public.  So those should be available to
  


 7   Mr. Galpren.  He should have them.
  


 8               And then this -- the groundwater monitoring
  


 9   stuff, again, there may or may not be relevant, but if
  


10   people are having trouble obtaining those, that makes me
  


11   not happy with the system.  So that's -- that's my
  


12   commentary, Mr. Chairman.
  


13               COMMISSION CHAIRMAN GANS:  Mr. Commissioner
  


14   Anderson?
  


15               COMMISSIONER ANDERSON:  Well, all of the
  


16   discussion, I think, we're on the about the same place
  


17   here, Mr. Chairman.  I agree.  I think if there's an issue
  


18   with not being able to get the current documents that were
  


19   a part of the decision making process for this permit,
  


20   then that needs to be resolved.  And I guess I'd like to
  


21   hear from Mr. Frey to that respect.
  


22               MR. FREY:  Sure.  This is Bill Frey.
  


23               And we are not hiding or keeping the
  


24   Appellants from any documents.  I hope I've made it clear
  


25   that whatever documents we have, unless they're
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 1   confidential, they're entitled to have.
  


 2               Ms. Tanner identified one group of documents,
  


 3   monitoring reports, that we were confused as to which
  


 4   monitoring reports they were referring to, the monitoring
  


 5   reports at Bureau of Corrective Actions or the monitoring
  


 6   reports at the Water Pollution Control, but that's simple
  


 7   to -- to straighten -- to fix.
  


 8               She was going to send out a letter to that,
  


 9   and I said hold off.  We're having the hearing today.
  


10   Let's just get it all over with at one time.
  


11               MS. TANNER:  And --
  


12               MR. FREY:  The problem is I -- I can't keep
  


13   saying, you know -- Sierra Club's position is we keep --
  


14   we keep not giving them documents, but when they come in
  


15   we copy them -- we send to the Copy Store any document
  


16   they select.  You see, I'm being put in a position of
  


17   trying -- I will always lose this argument that you
  


18   haven't supplied the documents I need.
  


19               Because no matter what I do, they're going to
  


20   say, uh, that's not the ones we need.  We need the ones
  


21   that show that you're guilty.  I don't know what those
  


22   ones are, but --
  


23            (Participants talking at the same time)
  


24               MR. GALPREN:  That's very objectionable.
  


25               MR. FREY:  (Unintelligible) and they can have
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 1   everything -- like I say, every document we have is a
  


 2   public document.
  


 3               Mr. Coyner, you've been right on that.  I
  


 4   understand your -- your three groups of documents.
  


 5   Obviously the one in the future, we can't supply.  The
  


 6   ones, you know, in -- what do you call it -- the
  


 7   warehouse, you know, those may be way over.  But if it's
  


 8   in the building -- and there are some documents down in
  


 9   the Las Vegas, a shelf of documents there, but if we have
  


10   the document and -- we will provide it.
  


11               I can't -- you know, until this list came out,
  


12   I don't have a way of reading their minds as to what --
  


13   not only don't I have that capability, if I had it, I
  


14   don't have to use it.
  


15               MS. TANNER:  This is Lyna Tanner.  May I --
  


16   Bill, may I put a finer point on that?
  


17               MR. FREY:  Sure.
  


18               MS. TANNER:  I -- I do appreciate the comment
  


19   by Chairman Coyner that, you know, certain documents
  


20   should be readily available.
  


21               And I think if you -- you know, think back
  


22   about what was said today, Mr. Galpren indicated that
  


23   their first visit, that they came to NDEP in Carson City,
  


24   which is where Water Pollution Control permit files are
  


25   located, to look at all of those documents that were
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 1   relevant to the issuance of the permit.  That was back in
  


 2   June.
  


 3               Now, in September they -- they list out a
  


 4   number of documents that, with all due respect, are
  


 5   primarily related to Bureau of Corrective Action.  Those
  


 6   files are located in Las Vegas.  So, again, there was some
  


 7   confusion on -- on whether (sic) they mean by monitoring
  


 8   reports, groundwater monitoring reports.
  


 9               Are they talking about the discharge
  


10   monitoring reports to which we have a record that they
  


11   copied, that, by the way, contain actually the similar
  


12   data to the groundwater monitoring reports that they're
  


13   requesting from the Bureau of Corrective Action?  And
  


14   then, more importantly, is that relevant to the
  


15   issuance -- to the issue of whether or not they get a
  


16   continuance?
  


17               So, again, it's not that we're refusing to
  


18   provide it.  It's that they -- they have been given
  


19   opportunity to -- to access those documents that were
  


20   relevant to the issuance of the permit.  They got that
  


21   back in June.  Three months later they make a request for
  


22   Bureau of Corrective Action documents, which I would argue
  


23   are not relevant.
  


24               And, yes, they're entitled to see them, but
  


25   the question is:  Does that entitled them to a continuance
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 1   of the appeal of a water permit?  And I would say the
  


 2   answer is no.
  


 3               COMMISSION CHAIRMAN GANS:  Thank you.
  


 4               MS. TANNER:  And -- and, your Honor, and
  


 5   I'm -- excuse me.  I always say your Honor.
  


 6               And -- and Mr. Chairman, NDEP is on this call,
  


 7   and they can certainly answer any questions about
  


 8   documents that were provided and the manner in which they
  


 9   were provided if there are any specific questions that I
  


10   haven't -- that I or Mr. Frey haven't answered.
  


11               COMMISSION CHAIRMAN GANS:  Thank you.
  


12               Mr. Galpren, I think I cut you off a little
  


13   earlier.  We're about ready -- the panel is about ready to
  


14   go into deliberation.  Is there anything else that you
  


15   wanted to add?
  


16               MR. GALPREN:  Yes.  Absolutely, Mr. Chairman.
  


17   Thank you for the opportunity.
  


18               The -- I can't -- I can't respond to all of
  


19   these things that were said, but let's be very clear about
  


20   this.  The quarterly groundwater monitoring reports are
  


21   required under the permit to the Bureau of Corrective
  


22   Actions, under the permit Section 2B2.
  


23               And there can be no doubt that those documents
  


24   are within the control of the Bureau of Water Pollution
  


25   Control, not merely the Bureau of Corrective Actions.
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 1               It's true that the permit requires a copy of
  


 2   them to be sent to BCA, but the primary repository -- the
  


 3   agency that -- the bureau that is responsible to oversee
  


 4   permit compliance, is the Bureau of Water Pollution
  


 5   Control.
  


 6               Second, with respect to the interstitial layer
  


 7   monitoring, contrary to what Ms. Tanner told you a few
  


 8   minutes ago, the 2005 permit and the 2010 permit are no
  


 9   different with respect to the reporting periods.  Each
  


10   requires that leakage rates shall be reported in units of
  


11   average gallons per day, per month, per pond, so monthly
  


12   reporting.
  


13               That material is -- or is -- is required to be
  


14   reported to the Bureau of Water Pollution Control.  NV
  


15   Energy has just stated that they provide all the
  


16   information that they're required to, to the Bureau of
  


17   Water Pollution Control, and I don't know how we could
  


18   have been any more clear about what we were seeking than
  


19   when we asked for -- asked for this data.
  


20               The information as to the hydro --
  


21   hydrogeologic site characterization of the mesa, we've
  


22   already heard that that material -- well, at least the
  


23   engineering design reports -- I'm presuming that they also
  


24   provided site characterization reports -- was provided and
  


25   formed the basis for NDEP's approval on July 25 of -- of a
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 1   construction permit.
  


 2               So why then could we not receive that
  


 3   documentation that we asked for, hydrogeologic site
  


 4   characterization of the mesa and the engineering design
  


 5   reports?  There's been no claim of confidential business
  


 6   information.  There's been no explanation for failing to
  


 7   give us those materials.
  


 8               So these are materials, at least the first
  


 9   three categories, that are clearly required to be provided
  


10   to NDEP on a regular basis or clearly required to be
  


11   provided to NDEP through the permitting process.
  


12               As to the other documents with -- that have
  


13   been identify through a document that was provided to us
  


14   by NDEP, in response to our request for information, we
  


15   need those documents in part because they have declined to
  


16   give us the -- the other relevant information, the
  


17   quarterly -- the historical quarterly groundwater
  


18   monitoring reports, including through 2009, the historical
  


19   and current interstitial layer of monitoring reports,
  


20   and -- and so on.
  


21               And we need them also so that we can be able
  


22   to come up with an assessment as to the background
  


23   conditions of -- the hydrogeologic background conditions
  


24   against which the performance of the existing ponds, which
  


25   continue under the current permit, and the performance of
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 1   the proposed new ponds can be adequately predicted.
  


 2               Without that information, we will not be able
  


 3   to make the kind of arguments that we wish to make at the
  


 4   hearing and in briefing that namely the permit terms are
  


 5   either sufficiently protective or insufficiently
  


 6   protective of the environment.
  


 7               I think I can leave it there.
  


 8               COMMISSION CHAIRMAN GANS:  Okay.  Thank you
  


 9   very much.
  


10               We will now go into our deliberations, the
  


11   panel deliberations.  I'd ask -- or give the panel a
  


12   couple of thoughts.
  


13               Number one, I think the law is pretty specific
  


14   about good cause for our deliberation or our decision.  I
  


15   think there may be also -- if we decide not -- are
  


16   inclined not to do the subpoena, we could also ask that
  


17   certain public documents be made available as soon as
  


18   possible or as a -- as a condition of our deliberation.
  


19               And I want to bring to the attention of the
  


20   panel, on page 7 of 8, of the motion by Sierra Club,
  


21   October 6th.  There's a sentence at the very end that
  


22   says, "In the alternative, in the event the SEC denies
  


23   requested action on Number 1, Sierra Club requests a
  


24   one-week delay in the presentation of brief" -- "of
  


25   briefing schedules."
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 1               So Mr. Coyner and Mr. Anderson, I'd like to
  


 2   make sure that you kind of keep these in the back of your
  


 3   mind, and at least provide the panel with your thoughts on
  


 4   where we should go with this.
  


 5               COMMISSIONER COYNER:  This is Commissioner
  


 6   Coyner.  Did we have a date certain for submittal of
  


 7   briefs, RoseMarie?
  


 8               MS. REYNOLDS:  Yes, we did.
  


 9               COMMISSIONER COYNER:  And that was?
  


10               MS. REYNOLDS:  The date for the Appellant's
  


11   opening brief was earlier this month, and the Appellant
  


12   did file their brief, although they've requested the right
  


13   to supplement their brief based on what happens at this
  


14   hearing today.
  


15               If I -- my memory serves me correctly, I
  


16   believe that the State and the Intervenor's brief, in
  


17   response to that opening brief, are due today, and then
  


18   the reply brief, if the Appellate chooses to file one, I
  


19   believe is due either at the end of next week or at the
  


20   beginning -- like November 1st or 2nd.
  


21               COMMISSIONER COYNER:  Which is the week of the
  


22   currently-scheduled appeal hearing, November 4 and 5.
  


23               MS. REYNOLDS:  Right.
  


24               COMMISSION CHAIRMAN GANS:  Correct.
  


25               COMMISSIONER COYNER:  Mr. Chairman, could I


99







Capitol Reporters              (775) 882-5322


 1   ask NDEP a question?
  


 2               COMMISSION CHAIRMAN GANS:  Absolutely.
  


 3               COMMISSIONER COYNER:  With regards to the
  


 4   grouping of the documents -- and, Bill, if you're going to
  


 5   respond, I'm looking at the five-page document list, the
  


 6   hit list.
  


 7               MR. FREY:  Yes, sir.  I -- need to reopen it
  


 8   on my computer.
  


 9               COMMISSIONER COYNER:  Okay.
  


10               MR. FREY:  But just a second.
  


11               COMMISSIONER COYNER:  Well, I can you can do
  


12   this off the top of your head.
  


13               MR. FREY:  Yeah, sure.
  


14               COMMISSIONER COYNER:  Can you tell me in group
  


15   one, which is the quarterly groundwater monitoring
  


16   reports -- I understand they're in two different sections
  


17   of NDEP -- but do they exist?
  


18               MR. FREY:  I believe so.
  


19               COMMISSIONER COYNER:  They exist.
  


20               MR. FREY:  Yes.
  


21               COMMISSIONER COYNER:  So they were submitted
  


22   by the company promptly, and they -- they all exist.  So
  


23   they should be available, and I think a part of what I
  


24   heard they've already been copied -- some of them.  So --
  


25               MR. FREY:  Some of them have been.  I mean,
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 1   they can be put in a room to go through.
  


 2               COMMISSIONER COYNER:  Right.  So --
  


 3               MR. TINNEY:  Can I -- can I poke in?  This is
  


 4   Alan Tinney.
  


 5               COMMISSIONER COYNER:  Sure.
  


 6               MR. TINNEY:  I have a question,
  


 7   Mr. Commissioner.
  


 8               Bill, is that okay?
  


 9               MR. FREY:  If it's okay with the Commissioner
  


10   it's, fine.
  


11               COMMISSION CHAIRMAN GANS:  Absolutely.  Go
  


12   right ahead.
  


13               MR. TINNEY:  Thank you, Mr. Chair.  This is
  


14   Alan Tinney for the record.
  


15               To answer those questions, number one, I want
  


16   to make sure that everybody understands.  We've given
  


17   everything that we have -- that we know that we have.
  


18   They've never been -- we've never blocked them from any
  


19   document, as both of the attorneys have said -- have said.
  


20               Number two is at the hearing there was never
  


21   no request of any documentation, because the only thing
  


22   that was done at the hearing, Mr. Coyner, that asked
  


23   earlier, was -- it was a hearing, and that was the first
  


24   time that Sierra Club had ever shown up, and there was no
  


25   request of any documents to be brought to the hearing.  So
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 1   the only thing at the hearing was the permit and the fact
  


 2   sheet at the time.
  


 3               You know, we cannot provide documents that are
  


 4   not in our building.  So the only thing we can provide is
  


 5   what we have.  We have no other way to provide it.  So
  


 6   they've been in our building.  We provided them everything
  


 7   that we know that we have.
  


 8               So, you know, I'm not sure if I've answered
  


 9   your question, but we can only provide what we have in the
  


10   building, and we've provided everything that we have.
  


11               COMMISSIONER COYNER:  So they -- Mr. Chairman,
  


12   if I might ask Mr. Tinney a question.
  


13               Quarterly groundwater monitoring reports, and
  


14   they've got a long list here -- multiple years, your
  


15   position is they have those?
  


16               MR. TINNEY:  Mr. Chairman, thank you,
  


17   Mr. Coyner.
  


18               Those quarterly monitoring reports, we ran
  


19   that as out of the quarterly monitoring reports was part
  


20   of the AOC.  They were provided that through an email from
  


21   Mister`-- Mrs. Shannon Harbor out of BCA.  We did not --
  


22   we did not read that as the discharge monitoring reports
  


23   as part of the permit.  They're two different reports, but
  


24   they were provided those, anyway.  So, yes.
  


25               COMMISSIONER COYNER:  This is yes.
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 1               Interstitial layer monitoring -- again,
  


 2   Mr. Tinney, you don't have to answer this -- whoever knows
  


 3   this.
  


 4               The company provided all of those according to
  


 5   the conditions of the first permit, the 2005, I believe it
  


 6   is permit.  To your knowledge, they've submitted their
  


 7   required interstitial layer monitoring reports?
  


 8               MR. TINNEY:  Would you like me to answer that
  


 9   one, again, Mr. Commissioner?  This is Alan.
  


10               COMMISSIONER COYNER:  Whoever has the
  


11   knowledge.
  


12               MR. TINNEY:  Okay.  Ms. Lyna -- Ms. Lyna
  


13   Tanner actually said that correctly earlier.  That was a
  


14   part of the permit that has no date time of when those are
  


15   submitted.  They're getting those submitted as we speak
  


16   right now and will provide them as soon as we get them in
  


17   the building.
  


18               The units that Mr. Galpren was talking about
  


19   was a unit on how they deliver them to us, not of when
  


20   they're supposed to deliver it to them.
  


21               It's the units of -- of -- the dimensional
  


22   unit of what they're supposed to deliver them to us in,
  


23   not when they're supposed to give them to us.  We have
  


24   fixed that in the 2010 permit to make sure that they're
  


25   part of the quarterly monitoring report, the DMR's of the
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 1   2010 permit.
  


 2               MEMBER WOODLAND:  And this is Tom Woodworth
  


 3   with NV Energy, and that is absolutely correct.  We have
  


 4   recently learned that this was something that was -- there
  


 5   was just a confusion in interpretation for exactly the
  


 6   reasons that were said, and this had been fixed now,
  


 7   whereas -- contrary to what Mr. Galpren said, there is
  


 8   very distinct difference between a 2005 and 2010 permit.
  


 9               The 2005 permit does not include the following
  


10   sentence I'm going to read from the 2010 permit, "All
  


11   leakage rates to be reported with quarterly report."  That
  


12   wasn't in there before and now it is.  And now that
  


13   situation has been clarified.  As soon as NDEP brought
  


14   this to our attention, our people have been immediately
  


15   working to get that information collected.
  


16               COMMISSIONER COYNER:  So I guess -- again,
  


17   this is Commissioner Coyner for the record -- the reports
  


18   that would have been generated from 2005, with regards to
  


19   leak monitoring, report monitoring, exist or they don't
  


20   exist?  They don't exist?
  


21               And I'm a geological engineer, and the mining
  


22   industry, I think, reports this stuff all the time.  It's
  


23   not like it's some kind of foreign -- foreign thing to us.
  


24   We are very capable of leak monitoring and detection with
  


25   regards to cyanide heap leach.
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 1               So -- so do or do not the interstitial layer
  


 2   monitoring reports exist?
  


 3               MR. TINNEY:  I -- I just make -- I want to
  


 4   make sure that -- before I said it on the record, but,
  


 5   yes, the information does exist.  We are right now
  


 6   compiling it to make sure that we have everything, all the
  


 7   dates, the entire terms -- entire terms properly
  


 8   documented, but, yes, the information does --
  


 9            (Participants talking at the same time)
  


10               COMMISSIONER COYNER:  Back to 2005?
  


11               MR. TINNEY:  Yes.
  


12               COMMISSIONER COYNER:  And -- and, again,
  


13   Mr. Chairman, I don't want to belabor the point, but I
  


14   think the Appellant has a point, that if -- let's just
  


15   that NV Energy was going to come in and propose to
  


16   construct an identical cell up on top of the hill as to
  


17   what they're building down below, and if the building --
  


18   ones down below, for whatever reason, are adjudged at the
  


19   hearing as inadequate, that would be relevant to me --
  


20               COMMISSION CHAIRMAN GANS:  Point taken.
  


21               COMMISSIONER COYNER:  -- and I would want to
  


22   know that --
  


23               COMMISSION CHAIRMAN GANS:  Yeah.
  


24               COMMISSIONER COYNER:  -- if the plastic was
  


25   thicker, or thinner, or whatever.
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 1               So with regards to that, it would seem like
  


 2   that -- those -- that material -- again, it's from a
  


 3   historic system.  The system may not have been adequate to
  


 4   current standards.  I don't know.  So how relevant is it
  


 5   to the new permit?  I'm not sure.
  


 6               But I can tell you if they're coming in and
  


 7   saying, "I want to build the same one that I did down
  


 8   there," and the other one didn't work -- the first one
  


 9   didn't work, that would be relevant to me.
  


10               So it's good that that information is going to
  


11   be available.  I would like to think that the Appellant
  


12   could be provided that information with adequate time to
  


13   do that sort of analysis that I just did in my head, sort
  


14   of on the fly.  So I mean, okay.  I'm there.
  


15               How about this hydrologic -- okay -- those are
  


16   both kind of historic, you do a sort of comparative
  


17   analysis, all that sort of thing.  It could be relevant.
  


18   But this Number 3 -- wasn't there or isn't there available
  


19   a geological engineering report on the proposed site for
  


20   these ponds?
  


21               Being a geological engineer, I would think
  


22   there would be one.
  


23               MEMBER WOODLAND:  This is Tom Woodworth at NV
  


24   Energy.  There certainly are, and they would --
  


25               COMMISSIONER COYNER:  And was it in the
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 1   possession of NDEP or is in the possession of NDEP?
  


 2               MR. GARCIA:  This is Tony Garcia with NV
  


 3   Energy.
  


 4               So as required for any engineering technical
  


 5   designs like that, we have to do the hydro -- the
  


 6   geotechnical study.  That study has been done.  I'd have
  


 7   to confirm it, but I believe when the application was
  


 8   submitted, it was referenced and the specifications and
  


 9   design -- again, I'm not sure that the actual report was
  


10   submitted, but it was probably referenced.  We'd have to
  


11   follow up on that, but we can confirm that it was done.
  


12               COMMISSIONER COYNER:  Does NDEP want to
  


13   comment?  Do you have a copy that report in your
  


14   possession?
  


15               COMMISSION CHAIRMAN GANS:  Mr. Frey?
  


16               MR. FREY:  I'd have to defer to Alan.  Alan
  


17   Tinney.
  


18               MR. TINNEY:  Mr. Chairman, Alan Tinney,
  


19   Mr. Commissioner Coyner.
  


20               We would have to look at that.  But let me
  


21   take it back just for a second on what's required to issue
  


22   a permit.  The issuance of a permit is required upon an
  


23   application.  All this other information is -- all these
  


24   other documents, and the documents -- and I also want to
  


25   make sure that the interstitial fluid leakage rate of the
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 1   2005 permit -- there was no specific date that that was
  


 2   required to be turned in.  So there's no compliance
  


 3   issues.
  


 4               I'm sure they have the ability to do it.  I'm
  


 5   sure that they can do it.  I'm sure they will have the
  


 6   reports into us, and we'll provide them once we have them
  


 7   in our building.
  


 8               The second question is the hydrogeological
  


 9   report.  We'd have to look and see if actually that report
  


10   was in the building.
  


11               But, you know, please remember that all these
  


12   ponds are zero discharge per mo -- ponds.  They're not
  


13   going to be going into the -- you know, into any of the --
  


14   any of the soil.  So we'll be reviewing the document of
  


15   the construction and the -- and the -- and the engineering
  


16   design documents of the pond once submitted prior to
  


17   construction of the ponds.
  


18               COMMISSIONER COYNER:  Well, I guess I thought
  


19   I heard NV Energy -- this is Commissioner Coyner again,
  


20   for the record -- that NV Energy is out there with the
  


21   scrapers building the ponds.
  


22               MR. WOODWORTH:  And -- and this is Tom
  


23   Woodworth.  I think we misspoke earlier, because there was
  


24   on some confusion on our end.  But the site that -- I'll
  


25   let Tony Garcia state it, because the information was sent
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 1   to NDEP.  It's just a different department, apparently,
  


 2   that receives it.  So --
  


 3               MR. GARCIA:  This -- this is Tony Garcia of NV
  


 4   Energy.  So the way that we -- the way we have handled and
  


 5   work with NDEP, it's -- it's multiple departments within
  


 6   NDEP, where the application to renew the waste water
  


 7   discharge permit was directly in communication -- in -- in
  


 8   cooperation with the Bureau of Water Pollution Control
  


 9   permitting.  That would be Alan Tinney's group.
  


10               As far as the design and specifications of the
  


11   new ponds, that design specification, and along with
  


12   whatever additional supporting documents, went to NDEP
  


13   Technical Services.
  


14               The third party that we dealt with, in getting
  


15   the dam safety part of that approved, was with the NDEP
  


16   Bureau of Water Resources, which is another different
  


17   department.  So where we kept hearing about we can't find
  


18   the document, there's three different divisions or
  


19   departments within NDEP that we've been cooperating with,
  


20   all of which have regulatory authority to either, number
  


21   one, grant the permit, authorize the design and
  


22   specifications, and then the final design for the dam
  


23   safety part and the authority to discharge water is a
  


24   different division.
  


25               So there's -- there's documents throughout
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 1   NDEP.  They're not all just in one department.
  


 2               MR. TINNEY:  So we misspoke when we said we
  


 3   hadn't submitted the information to NDEP.  What was meant
  


 4   was that it was submitted to NDEP, but it was sent tot eh
  


 5   appropriate department within NDEP.
  


 6               UNIDENTIFIED SPEAKER:  That is correct.
  


 7               MR. GALPREN:  Mr. Coyner?  This is Dan
  


 8   Galpren.  I would just like to say, if I can, that I can
  


 9   quickly for the record in responding to Mr. Tinney and
  


10   also to Mr. Woodworth, I -- I cannot let it stand without
  


11   objecting to the characterization of the 2005 permit as
  


12   not requiring reporting of interstitial layer monitoring
  


13   analysis.
  


14               The permit clearly says that it will be
  


15   reported separately for each month, and daily flow for
  


16   each month shall also be reported.  And it also says
  


17   leakage rates shall be reported in units, of average
  


18   gallons per day, per month, per pond.
  


19               So I think that the Applicant was on fair
  


20   notice, not as to what particular day of any particular
  


21   quarter they need to report this information, but that
  


22   information needed to be reported on a monthly basis
  


23   rather than simply maintained within the offices of NV
  


24   Energy.
  


25               COMMISSION CHAIRMAN GANS:  Mister --
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 1               MR. GALPREN:  That's -- that's an important
  


 2   compliance issue with respect to the 2005 permit.
  


 3               COMMISSION CHAIRMAN GANS:  We understand your
  


 4   point, and I think that's been asked and answered.
  


 5   Whether you accept that answer or not, I don't know, but I
  


 6   do know I feel it's been answered.  And I don't want to
  


 7   being back and revisit that any more.
  


 8               MR. GALPREN:  Okay.
  


 9               COMMISSION CHAIRMAN GANS:  Mr. Anderson?
  


10               COMMISSIONER ANDERSON:  You know, this is a
  


11   very complex situation here.  I guess if I understand the
  


12   discussion with Commissioner Coyner, there is a lack of
  


13   information today regarding interstitial layer monitoring,
  


14   and I guess to some degree we need a clear roadmap here of
  


15   how the process is to work.
  


16               I feel like I'm at a bit of a loss to make
  


17   a -- come to a conclusion here until I fully understand
  


18   what the process for the permitting and the three
  


19   different areas of NDEP or Water Resources, and how it all
  


20   fits together.
  


21               COMMISSION CHAIRMAN GANS:  Let me just make a
  


22   comment as part of the panel.  I understand what
  


23   Mr. Anderson is saying, because I had to share some of
  


24   that concern or confusion.
  


25               Where I stand is I -- I don't have a problem
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 1   with continuing the hearing.  I am -- I'm reluctant to
  


 2   pursue a subpoena power, given what I've heard today.
  


 3               So my -- the direction I would probably go
  


 4   with this or certainly consider, if the other panel
  


 5   members concur, would be a direction of, okay, let's give
  


 6   some more time, which would also give, in the alternate, a
  


 7   little more time with the briefing schedule, and a little
  


 8   more time with the hearing.
  


 9               I'm reluctantly saying this, because I hate to
  


10   drag these things out.  It -- these things can just go on
  


11   and get a life of their own.  If the panel wants to
  


12   consider -- and I'm trying to do this so we can get on
  


13   with this -- maybe a 30-day extension until early
  


14   December.  I want to be careful.  We're all getting into
  


15   the holiday season, but I'd like to get this thing done as
  


16   soon as possible.
  


17               So with that, as a suggestion, Mr. Coyner,
  


18   Mr. Anderson, if you've got any alternatives or ideas
  


19   other than, I'd certainly like to hear it.
  


20               COMMISSIONER COYNER:  This is Commissioner
  


21   Coyner.
  


22               I came in reluctant to extend the schedule,
  


23   because NV Energy has put at business risk, as they move
  


24   forward.  We have a February date for -- for the pond
  


25   filling that's in front of us, that I view as a sort of a
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 1   watershed date.
  


 2               But I'm -- I'm still uncertain -- I don't
  


 3   have -- I don't have, although I've heard from NDEP, that
  


 4   they've provided everything they have in the building,
  


 5   and -- but yet I hear relative -- two offices, and three
  


 6   different agencies, that might have relevancy to this
  


 7   permit or not.  That's led me to be a little less certain
  


 8   of moving forward.
  


 9               I guess I'd like to hear from the three
  


10   parties -- this would be briefly -- from Nevada Energy,
  


11   and Sierra Club, and from NDEP, their feelings about a
  


12   continuance.
  


13               COMMISSION CHAIRMAN GANS:  We'll take them in
  


14   the same order before, and the Appellant first.
  


15               MR. GALPREN:  Thank you, Mr. Chairman and
  


16   Members.
  


17               Well, a 30-day extension would be adequate
  


18   if -- if there's not a tremendous delay in getting the
  


19   necessary data and documents.  To expedite, it probably it
  


20   would be good if I and my expert could speak directly to
  


21   NDEP officials who would be in charge of trying to, you
  


22   know, aggregate this information and convey it to us.
  


23               As I said in the opening, I think that we need
  


24   about -- at minimum of three weeks subsequent to actually
  


25   receiving the information to be able to, you know, fully
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 1   digest it and utilize it in our briefing and the hearing.
  


 2               So 30 days -- if we're talking about 30
  


 3   working days that could work, so long as -- so long as the
  


 4   information is received within the first 10 days.  Now, I
  


 5   don't know how else to answer that question.  We need
  


 6   sufficient time to be able to read the documents and to be
  


 7   able to analyze it.
  


 8               COMMISSION CHAIRMAN GANS:  Okay.  I -- I will
  


 9   say, to clarify, before we go on to NDEP, I was thinking
  


10   of 30 calendar days, not 30 work days.  So I guess I'm not
  


11   absolutely tied to that, but that's what I would
  


12   recommend.
  


13               So let's go on to NDEP.
  


14               MR. FREY:  Yeah, thank you, Mr. Chairman,
  


15   yeah.  You know, in the course of an hour and a half we
  


16   went from three weeks to six weeks.
  


17               We're opposed to the continuance because
  


18   they'll will be another one and another one.  Because -- I
  


19   mean, we're going the supply documents -- and I hear what
  


20   you're saying on this, and I hear what the other
  


21   Commissioners are saying, too.
  


22               But we have a list, and we'll provide those
  


23   documents, but is there going to be another list and then
  


24   another list, and then what about these documents?  You
  


25   see, we've had them -- we've had the Sierra Club over
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 1   three times, and we give them the documents that we have.
  


 2   And I understand you're in a difficult position that
  


 3   it's -- we said and then they say.
  


 4               But we need some finality to this, and we need
  


 5   to get this on so that if, in fact, we do prevail, that
  


 6   the construction of these new ponds can go on, because
  


 7   they are an improvement to the environment.
  


 8               I take what Commissioner Coyner said.  You
  


 9   know, he wants to know if they leak or not, but whether
  


10   they leak or not, I -- I have to just conclude that brand
  


11   new ones are going to be better than two- or
  


12   three-year-old ones.  I mean, maybe there's something
  


13   wrong with that, but I just think that way.
  


14               And so -- if you're -- and I understand your
  


15   entertaining this continuance, but I have to just plead
  


16   with you to put some kind of control on this, because we
  


17   are you at the mercy of all these hearings, no, we didn't
  


18   get the documents.
  


19               COMMISSION CHAIRMAN GANS:  Understood.
  


20               MR. FREY:  Thank you.
  


21               MR. WOODWORTH:  And this is Tom Woodworth from
  


22   NV Energy.  We -- we would, of course, obviously second
  


23   what Mr. Frey said.  We could just point out two things.
  


24               I mean, we certainly do understand that
  


25   Appellant has the right and it's certainly relevancy to
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 1   look at documents that were part of this application
  


 2   process.
  


 3               But we would just make two points that we made
  


 4   earlier.  It should be limited to what is truly relevant
  


 5   to this proceeding, and, secondly, I would still argue
  


 6   that this is coming late in the process.  They had the
  


 7   opportunity to make these requests as early as
  


 8   October 2009.
  


 9               They didn't decide to make this request -- and
  


10   I might be off by a week here, and I'm sure Counsel will
  


11   correct me, but they came in to NDEP's offices in around
  


12   June 2010, and they made requests in June.  Then when the
  


13   got the abeyance of their appeal, no more action until
  


14   September.
  


15               I feel that they could have done this stuff
  


16   well -- well earlier, during the public comment phase, and
  


17   I feel like NDEP and particularly us are left to suffer
  


18   because they're now going to be making these requests now,
  


19   this late, and that kind of impacts our finality.
  


20               That all said, I don't think we're going win.
  


21   I don't know if we're going to persuade you on that point,
  


22   but if the documents were relevant, and we had a
  


23   limitation to these continuances, NV Energy doesn't
  


24   necessarily disagree with the point that they should have
  


25   the ability to look at documents that are relevant to the
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 1   application.
  


 2               COMMISSION CHAIRMAN GANS:  Gentlemen, with
  


 3   that, I want to make clear that all, you know, as far as
  


 4   I'm willing to go is 30 calendar days, period.  No more
  


 5   extensions.  It's the end.  We've got to move forward with
  


 6   this, if we even go that far.
  


 7               I would also suggest that maybe the Items 1
  


 8   and 2 -- I agree with Mr. Coyner.  I think that as soon as
  


 9   those are available or wherever they are, we -- we can --
  


10   we can see some -- some amount of legitimacy to those, but
  


11   as far as the rest of the list goes and everything else
  


12   going on, there's not going to be any more lists.  We're
  


13   not going to continue to delay this, for the very reasons
  


14   that NV Energy is saying and NDEP.
  


15               So that's where I am.  Mr. Coyner,
  


16   Mr. Anderson, anything you can add or want to change is
  


17   fine with me.
  


18               COMMISSIONER COYNER:  Mr. Chairman, this is
  


19   Commissioner Coyner.  I -- I believe -- and I'm just going
  


20   to group them into three items, one, two, and three, and
  


21   they're the first three items on the list of documents.
  


22   I'm really not concerned about the rest.
  


23               It would seem to me that there's been evidence
  


24   presented that they already copied some of these, maybe
  


25   not some of the other ones, because they were in two
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 1   locations, but that should be readily resolved, like next
  


 2   week, on the quarterly groundwater monitoring reports.
  


 3               The interstitial layer monitoring, there's
  


 4   obviously some sort of miscommunication or difficulty.  It
  


 5   looks like it's being handled, being resolved.  I'd like
  


 6   to see that in some somebody's hands, if somebody could
  


 7   provide me with a timeframe, that could tell me that would
  


 8   be done by the end of next week, I'd appreciate it.
  


 9               The hydrologic site characterization report, I
  


10   believe exists.  I think it told it exists.  Again,
  


11   speaking as a geological engineer, that document should be
  


12   easily provided, unless there's a reason not to provide
  


13   it.
  


14               And that one I would even venture into the
  


15   subpoena realm, because it could be a very key document
  


16   with regards to the site and the suitability of the site.
  


17   But, again, if it exists, it's as easy as tomorrow, if the
  


18   subpoena is issued, it has to be produced.  So in my mind,
  


19   I see most of those three things being resolved within a
  


20   week.
  


21               Knowing the difficulty of getting everyone
  


22   together, and Mr. Walker went quite a -- quite a length to
  


23   get those two dates secured, I'm almost willing to go with
  


24   the assurances the -- with assurances that those three
  


25   documents, nothing else could be provided, with the
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 1   original hearing date.
  


 2               And I believe that they can be provided by the
  


 3   end of next week.
  


 4               COMMISSION CHAIRMAN GANS:  Mr. Anderson?
  


 5               COMMISSIONER ANDERSON:  I would concur,
  


 6   Mr. Chairman.  I think that all three of those can be
  


 7   produced readily, quickly.  And that would certainly give
  


 8   the Appellant enough time to take a look at them before
  


 9   the November 4th hearing.  I concur without objection.
  


10               COMMISSION CHAIRMAN GANS:  Okay.  Then what I
  


11   need is a motion.
  


12               COMMISSIONER COYNER:  Well, I would give --
  


13   before I make a motion, I would give NDEP one more shot
  


14   at:  Is that a realistic expectation?  And if it's not, I
  


15   need to hear that, because then I'd entertain the idea of
  


16   a continuance.
  


17               MS. TANNER:  This is Lyna Tanner for the
  


18   Attorney General's Office.  We'd defer to Ms. Cripps' and
  


19   her staff as far as whether or not dealing with 1, 2, and
  


20   3 can be provided.
  


21               And I guess I just want to make sure I
  


22   understand, on top of that, that the remaining documents
  


23   listed as not received, we're not going to worry about for
  


24   the purposes of the appeal.  I'm not saying that they
  


25   can't get what's in our possession, but for purposes of
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 1   the appeal, we're not -- those would not be subject to
  


 2   further continuance.
  


 3               COMMISSIONER COYNER:  That's my intent,
  


 4   Mr. Chairman.  I -- I -- we can't have interminable
  


 5   fishing trips that just go on and on for more and more
  


 6   fish.
  


 7               COMMISSION CHAIRMAN GANS:  I agree.
  


 8               MS. TANNER:  So I would defer to Ms. Cripps
  


 9   and her staff as to whether or not 1, 2, and 3 can be
  


10   provided within the -- a week's timeframe.
  


11               COMMISSION CHAIRMAN GANS:  (Unintelligible),
  


12   please?
  


13               MR. TINNEY:  Thank you.  This is Alan Tinney
  


14   for the record.  Thank you, Mr. Chairman.
  


15               We're more than happy to give -- we -- we
  


16   already gave quarterly monitoring reports, but we will
  


17   give them again, and make sure that everybody's cc'd to
  


18   see that we've shown those also again.
  


19               Interstitial layer monitoring, as soon as we
  


20   get them in the door, we'll be more than happy to get
  


21   them.  So we'll -- we don't have it this right this
  


22   second, but we're more than happy to give them.  The
  


23   second we can get them in the door, they can -- we'll make
  


24   sure and we'll cc everybody on that.
  


25               The proposed mesa pond documentation, the
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 1   hydrogeologic site characterization report, we will go
  


 2   downstairs and look for that, and if we have it in the
  


 3   building, we'll get it to you right away.
  


 4               So that's -- so I want to make sure those are
  


 5   your three reports, Mr. Chairman and Commissioner
  


 6   Coyner -- those are the three that we have to give under
  


 7   your proposed thoughts.
  


 8               MS. TANNER:  Engineering design reports, as
  


 9   well?  Is that -- was that also included --
  


10               COMMISSIONER COYNER:  I don't know that means,
  


11   Mr. Chairman.  I'm not sure that those have been produced
  


12   yet by the company.  So I can't really say.
  


13               MR. WOODWORTH:  Yeah.  This is -- this is Tom
  


14   Woodward for NV Energy.  I've confirmed this with our
  


15   people.  We are -- we've been working diligently on this
  


16   interstitial monitoring information, since it was brought
  


17   to our attention, and we worked out that confusion.
  


18               We are -- we seem confident that we will be
  


19   able to make -- get that information to NDEP timely, so
  


20   that they could make the commitment to have all this
  


21   information out by the end of next week.
  


22               COMMISSION CHAIRMAN GANS:  All right.
  


23               COMMISSIONER COYNER:  And can we touch on the
  


24   hydrogeologic site characterization report?  To Nevada
  


25   Energy's knowledge, is that in the hands of it some branch
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 1   of NDEP?
  


 2               MR. WOODWORTH:  We were just talking about
  


 3   that.  We -- we don't know -- we don't know, but if it
  


 4   isn't, we will have no problem getting it to the --
  


 5   getting it to everybody by the same timeframe.
  


 6               MR. GARCIA:  This is Tony Garcia, NV Energy.
  


 7   So, again, talking about the different branches within --
  


 8   within NDEP, I believe the document that you're seeking
  


 9   may have been submitted to the Technical Services Group,
  


10   and it may be in the Las Vegas office as opposed to the
  


11   Carson City office.  So I would suggest you check there
  


12   also.
  


13               MR. WOODWORTH:  But we'll -- we'll definitely
  


14   work with NDEP to make sure -- if -- if they -- if they
  


15   can't find it, or if they haven't submitted it yet, it
  


16   will get there.
  


17               COMMISSIONER COYNER:  So, Mr. Chairman, this
  


18   is Commissioner Coyner again for the record.  I don't
  


19   think a subpoena is necessary for that document seeing as
  


20   how the company, at least, believes that it's in the
  


21   possession of NDEP.
  


22               COMMISSION CHAIRMAN GANS:  Yes, I -- I agree
  


23   with you.
  


24               COMMISSIONER COYNER:  So given the fact that
  


25   that those materials can be provided by the end of next
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 1   week, which it sounds like I've gotten an assurance from
  


 2   them that those -- that the three can, I'm willing to go
  


 3   forward with the current appeal hearing.
  


 4               COMMISSION CHAIRMAN GANS:  Okay.  So let's
  


 5   make sure we clarify what we just discussed.
  


 6               First of all, the documents that we've agreed
  


 7   to, which are the quarterly groundwater monitoring
  


 8   reports, the interstitial layer monitoring, and the
  


 9   hydrogeologic site characteristics reports, will be
  


10   available and presented by the end of next week.
  


11               Now, do we have any holidays to consider
  


12   during this next week period?
  


13               COMMISSIONER COYNER:  Nevada Day.
  


14               COMMISSION CHAIRMAN GANS:  Nevada Day is what?
  


15   On Friday?
  


16               COMMISSIONER COYNER:  Friday.  Go to the next
  


17   Monday.  But then you're bumping up against the Thursday
  


18   hearing, and I know -- I'm weakening on my continuance.
  


19               MR. TINNEY:  If we -- if we can -- this is
  


20   Alan Tinney, Mr. Chairman.  Can I make a simple -- if we
  


21   can get all these documents together, we'll -- we'll
  


22   provide them by Thursday.
  


23               COMMISSION CHAIRMAN GANS:  Okay.  That -- but
  


24   that's what we're basing this motion on.  They will be --
  


25   they will be available by Thursday.
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 1               MR. GALPREN:  Mr. Chairman, the design
  


 2   reports?  What was the conclusion there?  Those are
  


 3   essential for us to be able to evaluate the -- the degree
  


 4   to which the mesa ponds will be structurally sound and
  


 5   will not leak.
  


 6               COMMISSION CHAIRMAN GANS:  Mr. Garcia, what
  


 7   was the story on that?
  


 8               MR. WOODWORTH:  This is Tom Woodward, and I'm
  


 9   looking at my Environmental Services Manager to make sure
  


10   I don't say this incorrectly, but we believe all that
  


11   information has been provided to the NDEP's Technical
  


12   Services Group -- (indistinct voice in the background) --
  


13   and the Bureau of Water Resources.
  


14               But when we leave this room we will make sure
  


15   that that has been the case.  So if there's any confusion
  


16   on that, or people can't find it, we will get it to them.
  


17               COMMISSION CHAIRMAN GANS:  Mister
  


18   (unintelligible), we'll add that --
  


19            (Participants talking at the same time)
  


20               COMMISSIONER COYNER:  Mr. Chairman, this is
  


21   Commissioner Coyner, just for the record.
  


22               And am I to understand, when you say,
  


23   "engineering designs," that would be like, well, the
  


24   pond's going to look like in profile, it's going to have
  


25   this kind of slope, it's going to have this kind of base
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 1   underneath of it, it's going to have this thickness of
  


 2   plastic, that sort of thing?
  


 3               MR. GALPREN:  Mr. Coyner, yes, that's correct.
  


 4               COMMISSIONER COYNER:  Well, I'm asking the
  


 5   company.
  


 6               MR. GALPREN:  Oh, I'm sorry.
  


 7               COMMISSIONER COYNER:  I think that was
  


 8   Mr. Galpren.
  


 9               UNIDENTIFIED SPEAKER:  That was our
  


10   understanding as well, yes.
  


11               COMMISSIONER COYNER:  And that's what --
  


12   that's what you believe you've already provided and you
  


13   just need to locate.
  


14               UNIDENTIFIED SPEAKER:  That is correct.
  


15               COMMISSION CHAIRMAN GANS:  So now we know what
  


16   documents are going to be provided, and we know they're
  


17   going to go provided by Thursday.
  


18               And now the next question I have is:  Can we
  


19   stay with the existing hearing date?  I would prefer to do
  


20   that if at all possible.  Mr. Coyner, Mr. Anderson?
  


21               COMMISSIONER ANDERSON:  Yes, Mr. Chairman, I
  


22   would suggest we stick with the current date of
  


23   November 4th and 5th, 2010.
  


24               COMMISSION CHAIRMAN GANS:  Mr. Coyner?
  


25               COMMISSIONER COYNER:  As long as they're
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 1   provided by Thursday.  I think there needs to be an
  


 2   allowance for the fact if we don't make that deadline,
  


 3   that gives essentially, them the weekend, and Monday,
  


 4   Tuesday, Wednesday to consider the content of those
  


 5   documents.  It's a fairly short timeframe, a fairly short
  


 6   fuse, but as we've heard, we've been at this since last
  


 7   October.
  


 8               COMMISSION CHAIRMAN GANS:  That's correct.
  


 9   Okay.  I need to motion.
  


10               COMMISSIONER COYNER:  Okay.  I think I'll take
  


11   a shot at it.  This is Commissioner Coyner.
  


12               I would move that the hearing -- the scheduled
  


13   hearing -- the hearing scheduled be maintained for
  


14   November 4th and 5th.  Is the correct dates, John Walker?
  


15               MR. WALKER:  That is correct.
  


16               COMMISSIONER COYNER:  Okay.  November 4th and
  


17   5th, with the stipulation that -- and it should come from
  


18   NDEP, so there won't be a subpoena involved here -- but
  


19   from NDEP three groups of documents.
  


20               One, the quarterly groundwater monitoring
  


21   reports.  I understand there's two types, but
  


22   essentially -- Xerox both of them.  You know, it's just
  


23   the time at the Xerox machine.  So three groups of
  


24   documents.
  


25               The quarterly groundwater monitoring reports,


126







Capitol Reporters              (775) 882-5322


 1   the interstitial layer monitoring data, and the
  


 2   hydrologic, and the third category would be hydro --
  


 3   hydrogeologic characterization report and engineering
  


 4   design reports.
  


 5               And that's my motion.
  


 6               COMMISSIONER ANDERSON:  I'll second that
  


 7   motion.
  


 8               COMMISSION CHAIRMAN GANS:  Okay.  Before we go
  


 9   on is there any -- any discussion by the panel of the
  


10   motion?
  


11               COMMISSIONER COYNER:  Did I have in motion by
  


12   Thursday?  I'm sorry.  Kathy, can you help me?  That was
  


13   my intent.  If not, that those be documents be provided by
  


14   Thursday.  And somebody help me with the date.
  


15               MS. REBERT:  October 28th.
  


16               COMMISSIONER COYNER:  Thursday, October 28th.
  


17               MS. REBERT:  Yes.
  


18               COMMISSIONER COYNER:  Okay.
  


19               COMMISSION CHAIRMAN GANS:  Okay.
  


20               MR. GALPREN:  Mr. Chairman, Dan Galpren with
  


21   the Sierra Club.  Our -- the briefs -- our reply brief, in
  


22   which we would have to cram all this analysis, would be
  


23   due on November 1st.  So it would essentially give us
  


24   Friday, Saturday, and Sunday to incorporate what is likely
  


25   to be -- when you're including the design reports, and the
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 1   hydrogeologic site characterization reports, all the
  


 2   monitoring data, a very substantial amount of material.
  


 3               COMMISSION CHAIRMAN GANS:  From my part -- and
  


 4   I would have to get input from both Mr. Anderson and
  


 5   Mr. Coyner -- I'd be willing to go to November 2nd.
  


 6               MR. FREY:  Mr. Chairman, this is Bill Frey.
  


 7   Given -- oddly enough, the day from my brief was today,
  


 8   and then the dispute over the documents and the
  


 9   continuation came up.  And is it possible that I could
  


10   have one-day extension to file my -- my brief, until
  


11   tomorrow?
  


12               COMMISSION CHAIRMAN GANS:  If my fellow
  


13   Commissioners have no problem with it, I have no problem
  


14   with it.
  


15               COMMISSIONER COYNER:  Well, let's discuss that
  


16   point, Mr. Chairman.  This is Commissioner Coyner.
  


17               Those are fairly onerous timeframes, it seems
  


18   like, given what we went through today.  I'm not
  


19   certain -- I'll throw this on the table, Mr. Chairman, and
  


20   let's see what you have to say in terms of the briefs.
  


21               Perhaps -- maybe given the tight timeframes
  


22   that we're trying to adhere to here with regards to the
  


23   hearing, are briefs still necessary?  And I'm going to put
  


24   that on the table and let you shoot bullets at it.
  


25               COMMISSION CHAIRMAN GANS:  Let me let
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 1   RoseMarie Reynolds weigh in on this.
  


 2               COMMISSIONER COYNER:  The reason -- excuse me,
  


 3   Mr. Chairman.
  


 4               The reason we require briefs is to focus the
  


 5   argument.  Essentially, that's what the purpose of the
  


 6   briefs are, and I'm a great proponent for briefs.
  


 7   Don't -- don't get me wrong, because that's exactly what
  


 8   they're designed to do is to, you know, get the extraneous
  


 9   out and focus exactly what it is that we're appealing
  


10   here.
  


11               So -- but we have now created a fairly tight
  


12   timeframe box, especially with the fact that we've added
  


13   some document requirements and so forth.  What -- I just
  


14   want that to be considered.
  


15               COMMISSION CHAIRMAN GANS:  Okay.
  


16               MS. REYNOLDS:  And you should -- this is
  


17   RoseMarie Reynolds for the record, and you should remember
  


18   that the reply brief that Mr. Galpren was referencing, is
  


19   optional.  So if the Commission wants to change their
  


20   order on the briefs, they are able -- you can do that, if
  


21   that's what the Commission wants to do.
  


22               COMMISSION CHAIRMAN GANS:  Any comments,
  


23   Mr. Anderson or Mr. Coyner?
  


24               COMMISSIONER COYNER:  Again, Mr. Chairman,
  


25   this is Alan Coyner for the record.


129







Capitol Reporters              (775) 882-5322


 1               You know, I don't want to create a monster.  I
  


 2   don't want to put people into boxes where they have to
  


 3   burn 24 hour candles to make things happen, especially
  


 4   with regards to the briefs.  I'm sympathetic to the
  


 5   attorneys, believe it or not.
  


 6               So I guess, again, if -- if it's humanly
  


 7   possible, that would be a good thing.  I think a lot of
  


 8   this is going to be end -- end up in the hearing, anyway,
  


 9   with regards to relevancy.  It will be decided upon there
  


10   regardless of the briefs.
  


11               So, again, I'm leaving it up to your judgment,
  


12   I guess, on -- on that point.
  


13               COMMISSION CHAIRMAN GANS:  Let me ask the
  


14   three parties, the Appellant, NDEP, and Intervenor, what
  


15   opinions they hold on these briefs, and we'll start with
  


16   Appellant.
  


17               MR. GALPREN:  Well, Mr. Chairman, to receive,
  


18   you know, this amount of material just one week prior to
  


19   the hearing, even without -- without respect to the
  


20   briefs, means that at least from my part and probably my
  


21   expert, we will be working twenty -- around the clock.
  


22               I would greatly prefer to see at least a week
  


23   or two weeks of delay, so that the Commission can have the
  


24   benefit of our most considered judgment and the best
  


25   decision could be made by the Commission.
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 1               You know, so to receive this amount of
  


 2   material on Thursday and need to crank out a brief by
  


 3   Monday would be almost impossible.  And so -- and so,
  


 4   again, I am urging that we have some reasonable amount of
  


 5   time after receipt of -- after the deadline for the
  


 6   receipt of all these materials, to be able to work that
  


 7   into our presentation, both in the briefs and in the
  


 8   hearing.
  


 9               These materials are not intuitive to many
  


10   persons, including myself, and though we have a tremendous
  


11   expert assisting, we -- we want to be sure that we fully
  


12   understand them and their significance, so that we can
  


13   fully work that into -- into both our briefs and the
  


14   presentation.
  


15               We'd like to see the second or third week of
  


16   November, at minimum, rather than holding to the current
  


17   schedule, both with respect to the hearing and with
  


18   respect to the briefing schedule.
  


19               COMMISSION CHAIRMAN GANS:  Okay.  We have a
  


20   motion on the (unintelligible due to electronic beeping),
  


21   as you know, and I take your answer as because of the
  


22   shortness of time, you would prefer not to have to do
  


23   briefs.  And that's -- that's what I'm going to take the
  


24   answer to my question, and I'm going to go on now to NDEP.
  


25               MR. FREY:  You know, you -- I -- I appreciate
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 1   what -- what's been said, and, you know, rather than waive
  


 2   the brief entirely, we could -- I would be happy to just
  


 3   provide sort of a road -- roadmap of what our rebuttal to
  


 4   the opening brief that's been filed is, in the interest of
  


 5   just giving the Commission where we're headed, so -- to
  


 6   make things smoother on -- on the 4th and 5th.
  


 7               MS. REYNOLDS:  Just for the record, this is
  


 8   RoseMarie.
  


 9               Bill, you're assuming that the Commission has
  


10   read that opening brief, and that has not been provided to
  


11   them.
  


12               MR. FREY:  Oh, I wasn't assuming it, but I was
  


13   saying that at some point they may read that.  Again --
  


14   okay --
  


15               MS. REYNOLDS:  Okay.  Because usually what
  


16   happens --
  


17               MR. FREY:  Yeah.
  


18               MS. REYNOLDS:  -- for clarification for the
  


19   other attorneys, as well, is once the complete -- once all
  


20   of the briefs have been received, once then a packet will
  


21   go out the Commission containing all those briefs.  They
  


22   don't receive it, you know, one at a time as they are
  


23   filed.  So I just want to make sure everyone understands
  


24   that.
  


25               MR. FREY:  Yes, thank you.  So, Mr. Chairman,
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 1   what I was thinking was that you would read them all at
  


 2   one time.  And since one has been filed, at least, I'd
  


 3   like to have -- I don't know -- something to direct where
  


 4   we're headed, but if you're not going to read theirs, then
  


 5   there's no need for me to file one.
  


 6               COMMISSION CHAIRMAN GANS:  Mr. Woodward?
  


 7               MR. FREY:  I don't know if that made sense.
  


 8               COMMISSION CHAIRMAN GANS:  Yes, it does.
  


 9               Mr. Woodworth?
  


10               MEMBER WOODLAND:  Yes, thank you.
  


11               Actually, with RoseMarie's clarification,
  


12   which was very helpful, I think I've changed my answer.  I
  


13   was originally leaning towards the fact that we would like
  


14   to have at least have submitted our response brief to the
  


15   Appellants, just for some parity, but if -- if what I'm
  


16   hearing is correct, and they won't see any of the briefs,
  


17   then we're certainly fine not filing any briefs.
  


18               MS. REYNOLDS:  Well, and that's something that
  


19   is up for question right now, is whether or not you want
  


20   them not to see briefs at all.
  


21               MEMBER WOODLAND:  From our per -- from NV
  


22   Energy's perspective, if they're going to see Appellant's
  


23   brief, we would certainly like to -- I mean, we've already
  


24   drafted it.  I was actually getting worried about my -- my
  


25   27 minutes left to file it.  But, I mean, we would like to
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 1   send our response to that, if they're going to look at
  


 2   one, but if they're not going to look at one, then I don't
  


 3   need too send mine.  That's kind of our view.
  


 4               COMMISSIONER COYNER:  And, mr. Chairman if
  


 5   I -- Mr. Woodward, are you done?
  


 6               MEMBER WOODLAND:  I'm sorry.  I am, yes.
  


 7               COMMISSIONER COYNER:  Mr. Chairman,
  


 8   Commissioner Coyner again for the record.  I'm a little --
  


 9   I'm getting a little nervous now, because of the jamming
  


10   all this into one tight frame around 10 days or so.  And
  


11   again I think what we need to remember, as an appeal
  


12   panel, is we essentially create a record that is useful to
  


13   the Court, because the next stop after us is court.
  


14               And so, you know, if there is a -- if there's
  


15   an indication that we tried to make the process overly
  


16   impacted, as far as time goes, and the attorneys --
  


17   RoseMarie can maybe tell me better -- does that create a
  


18   sort of a fait accompli with regards to the quality of our
  


19   decision?
  


20               MS. REYNOLDS:  I'm not sure I understand.
  


21               COMMISSIONER COYNER:  Did I give you -- did I
  


22   give you the question correctly?  I'm always a little
  


23   nervous about appeal hearings in terms of creating a good
  


24   record for the Court.  That's essentially what we want to
  


25   do, if it's going to go to trial, beyond us.
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 1               And so, you know, I hate to -- I hate the
  


 2   hurry things and make things inconsiderate and rushed to
  


 3   the extent that it renders the quality of the decision
  


 4   that we make, as an appeal panel, vulnerable or weak.  And
  


 5   that's kind of where I'm getting with this, is we're
  


 6   almost trying to put on square peg in a round hole.
  


 7               Because to me, personally, a continuance is
  


 8   fine.  I don't have a problem with a continuance, as far
  


 9   as my schedule goes, but that would have to be the wisdom
  


10   of the panel, I guess, and -- after you've heard what
  


11   you've heard.  And I'm certainly willing to change my
  


12   motion if, in our wisdom, after hearing issues about
  


13   briefs and so forth we want to extend the time frame.
  


14               COMMISSIONER ANDERSON:  Mr. Chairman, this is
  


15   Pete Anderson.  After the three hours today and having two
  


16   days in our hearing schedule coming up, I feel fully
  


17   informed regarding the situation, and look forward to the
  


18   discussions on the 4th and 5th.  So I'm inclined to forge
  


19   ahead without briefs at this point.
  


20               COMMISSION CHAIRMAN GANS:  Okay.
  


21               Mr. Coyner, we have a motion on the table from
  


22   you.  Did you want to modify the motion or shall we go
  


23   forward with the motion?
  


24               COMMISSIONER COYNER:  Well, the motion as set,
  


25   makes certain document requirements that have to be
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 1   provided timely.  It could continues with the November 4th
  


 2   and 5th hearing schedule, and I think the motion would
  


 3   have to be amended to meet Mr. Anderson's thought to
  


 4   include a waiver of briefs.
  


 5               COMMISSION CHAIRMAN GANS:  Okay.
  


 6               COMMISSIONER COYNER:  And I will so move that.
  


 7   So if Mr. Anderson will second that amendment to the
  


 8   motion.
  


 9               COMMISSIONER ANDERSON:  Pete Anderson for the
  


10   record.  Yes, I second that motion.
  


11               COMMISSION CHAIRMAN GANS:  Okay.  Any further
  


12   discussion to the panel on the motion and second?
  


13               Hearing none, all those in favor signify by,
  


14   "Aye."
  


15               COMMISSIONER COYNER:  Aye.
  


16               COMMISSIONER ANDERSON:  Aye.
  


17               COMMISSION CHAIRMAN GANS:  And all those
  


18   against, signify with, "Nay."
  


19                         (No response)
  


20               COMMISSION CHAIRMAN GANS:  Okay.  The ayes
  


21   have it.  It's unanimous.
  


22         (The vote was unanimously in favor of motion)
  


23               COMMISSION CHAIRMAN GANS:  RoseMarie, is there
  


24   any other business we need to conduct on this hearing?
  


25               MS. REYNOLDS:  No.
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 1               COMMISSION CHAIRMAN GANS:  Okay.
  


 2               COMMISSIONER COYNER:  Mr. Chairman, a final
  


 3   question for the -- Commissioner Coyner.  Then I assume,
  


 4   RoseMarie, we will not see the brief that was filed by the
  


 5   Appellant.
  


 6               MS. REYNOLDS:  That is correct.
  


 7               COMMISSIONER COYNER:  Okay.  That's fine.  I
  


 8   just wanted to make that clear.
  


 9               COMMISSION CHAIRMAN GANS:  All right.
  


10               COMMISSIONER COYNER:  We'll see everybody on
  


11   the 4th.
  


12               COMMISSION CHAIRMAN GANS:  We'll thank all the
  


13   tones for your patience and the respect you've shown
  


14   today.  We'll do the same thing and have the same type of
  


15   a hearing coming up.
  


16               Thank you very much.
  


17               UNIDENTIFIED SPEAKER:  Thank you.
  


18               MR. MIXON:  I'm sorry.  I'm sorry.  This is
  


19   Chris Mixon in Las Vegas.  I understand that this
  


20   preliminary hearing was recorded, and I'm just curious if
  


21   a transcript will be made of the hearing and available to
  


22   the parties?
  


23               COMMISSION CHAIRMAN GANS:  Mr. Walker?
  


24               MR. WALKER:  This is John Walker.  If you send
  


25   us a letter, we can look at that.  However, you may have
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 1   to pay for that transcript.  We don't have that ability to
  


 2   make people pay for transcripts, but if you send me a
  


 3   letter or an email, we'll see what we can do.
  


 4               I can definitely get you an electronic copy as
  


 5   soon as -- as soon as you contact me.
  


 6               MR. MIXON:  Okay.  Very good.  Thank you.
  


 7               COMMISSION CHAIRMAN GANS:  Thank you all.
  


 8   Good-bye.
  


 9               MS. TANNER:  Thank you.
  


10               COMMISSION CHAIRMAN GANS:  Thank you.
  


11               AUTOMATED RECORDING:  We're sorry.  Your
  


12   conference is ending now.  Please hang up.
  


13               TELECONFERENCE MONITOR:  Thank you.  Thank you
  


14   for calling the AT&T Teleconference Replay System.
  


15               (Recorded proceedings concluded)
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 4               I, CARRIE HEWERDINE, the undersigned, do
  


 5   hereby certify that the foregoing pages, numbers 1 through
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           1          TELECONFERENCE ON THURSDAY, OCTOBER 24, 2010



           2                              -o0o-



           3



           4                TELECONFERENCE MONITOR:  Conference for Cathy



           5    Rebert, Conference I.D. ZKR1064.



           6                Please excuse the interruption.  Recorder has



           7    been added.



           8                COMMISSIONER COYNER:  Hello, it's Alan.



           9                MR. WOODWORTH:  Hello, Alan.  Tom Woodworth on



          10    the line for NV Energy.  I'm not sure who you are, but --



          11                COMMISSIONER COYNER:  Oh, that's all right.



          12    It's just Alan Coyner.  I'm one of the panel.  Thank you,



          13    Todd (sic).



          14                MS. CRIPPS:  Hi, this is NDEP.  This is



          15    Colleen, and Alan Tinney, Shannon Harbor, Mike Elges, and



          16    Gerald Gardner.



          17                  (Proceedings paused briefly)



          18                MS. REBERT:  Hi, is someone on the line?



          19                COMMISSIONER COYNER:  This is Alan Coyner.



          20                MS. REBERT:  Hello, Alan Coyner.  John, and I,



          21    and Pete are here.



          22                MR. WALKER:  How are you doing, Alan?



          23                COMMISSIONER COYNER:  Fine.  We need our



          24    Chairman.



          25                MR. WALKER:  Well, apparently they're not on
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           1    the line yet.



           2                COMMISSIONER COYNER:  Okay.



           3                MR. WALKER:  How's -- how's it going in Reno,



           4    Alan?



           5                COMMISSIONER COYNER:  You've got NDEP on the



           6    line, and you've got Todd (sic) Woodworth on the line as



           7    well.



           8                MR. WALKER:  Oh, excellent.  Thank you.



           9                MS. REBERT:  Who's on the line?



          10                MR. WALKER:  NDEP and NV Energy.



          11                  (Proceedings paused briefly)



          12                MS. REYNOLDS:  Hi, it's RoseMarie Reynolds



          13    with the A.G.'s Office, and I have Jim Gans with me.



          14                MR. WALKER:  Hi, RoseMarie.  This is John



          15    Walker.



          16                MS. REYNOLDS:  I'm going to put you on



          17    speaker.



          18                Can you hear us?



          19                MR. WALKER:  Yes, RoseMarie.  This is John



          20    Walker.  I'm here with Pete Anderson and Kathy Rebert.



          21                MS. REYNOLDS:  Okay.  Has anybody else joined



          22    the call yet?



          23                MR. WALKER:  My understanding that -- Mr. Tom



          24    Woodworth, are you on the line?



          25                MR. WOODWORTH:  I am, yes.
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           1                MR. WALKER:  And Alan Coyner?



           2                COMMISSIONER COYNER:  I'm here.



           3                MR. WALKER:  And NDEP, are you on the line?



           4                      (No audible response)



           5                UNIDENTIFIED SPEAKER:  NDEP is but Bill is



           6    not.



           7                MR. WALKER:  So, RoseMarie, it looks like



           8    we're waiting for Mr. Frey.



           9                MS. REYNOLDS:  Okay.  Mr. Galpern's on the



          10    phone?



          11                MR. WALKER:  I'm sorry.  I don't know.



          12    Apparently not.



          13                Did someone just join the call?



          14                MR. LIPS:  Yeah, this is Elliott Lips.



          15                MR. WALKER:  We're still waiting, Mr. Lips,



          16    for Mr. Frey and Mr. Galpren.  Everyone else is on the



          17    call.



          18                MR. LIPS:  Okay.



          19                  (Proceedings paused briefly)



          20                MR. WALKER:  Did someone just join?



          21                MR. MIXON:  Yes.  Hi, this is Chris Mixon from



          22    Las Vegas on behalf of the Sierra Club.



          23                MR. WALKER:  Thank you.  Everyone is on the



          24    call with the exception of Mr. Galpren and the State's



          25    attorney, Mr. Frey.
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           1                MR. MIXON:  Okay.



           2                  (Proceedings paused briefly)



           3                MR. WALKER:  Did someone just join the call?



           4                MR. FREY:  Yes, it's Bill Frey.



           5                MR. WALKER:  Hi, Bill.  Everyone is on the



           6    line except Mr. Galpren.



           7                MR. FREY:  Oh, okay.



           8                  (Proceedings paused briefly)



           9                MR. WALKER:  Did -- is that Mr. Galpren that



          10    joined the call?



          11                MR. GALPREN:  It is.  Hello.



          12                MR. WALKER:  Oh, excellent.  Mr. Galpren,



          13    everyone is on the line.  We're ready to go here.  I'm



          14    going to turn it back over to RoseMarie Reynolds.



          15                MS. REYNOLDS:  Hi, I'll introduce myself.  I'm



          16    RoseMarie Reynolds.  I'm with the Attorney General's



          17    Office, and I am of Counsel to the State Environmental



          18    Commission.



          19                I'm going to go ahead and turn this hearing



          20    over to our Panel Chair, who is also the Chairman of the



          21    SEC and that's (recording obliterated by beeping) Gans.



          22                MS. TANNER:  Hi, this is Lyna Tanner with the



          23    Nevada Attorney General's Office.



          24                MR. WALKER:  Lyna, everyone is on the line,



          25    and we're about to begin.
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           1                MS. TANNER:  Thank you.



           2                COMMISSION CHAIRMAN GANS:  John, I'll proceed.



           3    Thank you.



           4                First of all I want to welcome everybody.  My



           5    name is Jim Gans, and I'm Chairman of the State



           6    Environmental Commission.  And joining me today on this



           7    panel are two other Members of the Commission, Mr. Alan



           8    Coyner and Mr. Pete Anderson.



           9                Before we start I want to advise everybody



          10    that we are recording today's proceedings from the Carson



          11    City location.  John, I assume that you are taking care of



          12    that; is that correct?



          13                MR. WALKER:  That's correct.



          14                COMMISSION CHAIRMAN GANS:  Okay.  So what I



          15    want to begin with is asking each of the parties to



          16    introduce themselves.  I want to start with the Appellant,



          17    and we'll follow with the State and the intervenor.  And



          18    please, as the -- as each of these three parties introduce



          19    themselves from these various locations, please let us



          20    know who else is with you in your office or on the phone.



          21                So with that we'll start with the Appellant.



          22                MR. GALPREN:  Mr. Chairman, Dan Galpren.  I'm



          23    an attorney with the Western Environmental Law Center, and



          24    in this I'm representing the Sierra Club.



          25                Now, I came after, perhaps, other people had
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           1    signed up, but I believe that Mr. Elliott Lips is on the



           2    line from Utah.  Is that correct?



           3                MR. LIPS:  Yes, it is.



           4                MR. GALPREN:  And he is our expert



           5    hydrogeologist in this matter.  And his memorandums form a



           6    couple of the exhibits in this case.



           7                And then I believe that we also may be joined



           8    from Las Vegas by Chris Mixon.  Chris, are you there?



           9                MR. MIXON:  Yes, I am.



          10                MR. GALPREN:  Okay.  And Chris is our local



          11    Nevada Counsel, and he is assisting us on this matter.



          12                I'm not sure if Megan Anderson is on.



          13                     (No audible response)



          14                MR. GALPREN:  Okay.  So I believe that those



          15    are the only other people that are on.  With me in my



          16    office is nobody else.



          17                COMMISSION CHAIRMAN GANS:  And with Mr. Mixon,



          18    Mr. Matson (phonetic), is anybody in those offices?



          19                MR. MIXON:  Hi, this is Chris Mixon from the



          20    Wolf, Rifkin, Shapiro, Shulman and Rabkin law firm in Las



          21    Vegas for the Sierra Club, and I am by myself in my



          22    office.



          23                MR. LIPS:  This is Elliott Lips with Great



          24    Basin Earth Science in Salt Lake City, Utah, and nobody is



          25    in my office with me.
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           1                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Galpren,



           2    that should cover the Appellant.  Let's go on to the



           3    State.



           4                MR. FREY:  Good afternoon.  This is Bill Frey,



           5    and I'm in my office by myself.  And also on the phone is



           6    Lyna Tanner from the A.G.'s Office.



           7                And there are several people attending from



           8    the NDEP offices, and I'll let -- it might be easiest if



           9    Acting Administrator Cripps introduces everyone from that



          10    office.



          11                MS. CRIPPS:  Thanks, Bill.  This is Colleen



          12    Cripps.  I'm the Acting Administrator for NDEP, and with



          13    me in my office is Mike Elges, Chief of the Bureau of Air



          14    Pollution Control, Alan Tinney from Water Pollution



          15    Control, Shannon Harbor and Gerald Gardner from Water



          16    Pollution Control.



          17                COMMISSION CHAIRMAN GANS:  Okay.  Does that



          18    cover the State?  John, I'm assuming that you're -- you're



          19    in an office by yourself or is Kathy with you?



          20                MR. WALKER:  Kathy and I are here along with



          21    Commissioner Anderson.



          22                COMMISSION CHAIRMAN GANS:  Okay.  And then



          23    we'll go on to the Intervenor, Nevada Energy.



          24                MR. WOODWORTH:  Hi.  Yes, this is Tom



          25    Woodworth, in-house Counsel with NV Energy, the
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           1    Intervenor.  In my office is our Manager of Environmental



           2    Services, Tony Garcia.



           3                COMMISSION CHAIRMAN GANS:  And, Mr. Coyner,



           4    you're up there too, correct?



           5                COMMISSIONER COYNER:  I am, and I'm in my



           6    office by myself.



           7                COMMISSION CHAIRMAN GANS:  Okay.  Are there



           8    any questions by any of the parties now of who's on the



           9    phone and who will be listening and talking today?



          10                MR. FREY:  Mr. Chairman, this is Bill Frey.



          11    Could I request that everyone introduce themselves before



          12    we -- as we go along, as we talk?  I'm unfamiliar with



          13    some of the voices.



          14                COMMISSION CHAIRMAN GANS:  Sounds like a good



          15    idea.  We are recording also.



          16                MR. FREY:  Oh, great.



          17                COMMISSION CHAIRMAN GANS:  Okay.  Let me --



          18    let me proceed.



          19                Today I'll be acting as the Appeals Panel



          20    Chair for this Preliminary Hearing, and it's regarding the



          21    Appeal of the Water Pollution Control Permit Number



          22    NEV91022.  The Notice for this Preliminary Hearing was



          23    issued by the State Environmental Commission on



          24    October 8th, 2010.



          25                As way of background to this hearing, the
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           1    Water Pollution Discharge Permit in question was issued on



           2    June 24th, 2010 by the Nevada Division of Environmental



           3    Protection to NV Energy for the Reid Gardner Power Station



           4    in southern Nevada.



           5                The permit authorizes discharge of process and



           6    non-processed water to evaporation ponds located at the



           7    Reid Gardner Station.  The permit was subject --



           8    subsequently appealed by the Sierra Club through its



           9    Counsel, the Western Environmental Law Center.  The



          10    hearing currently scheduled for November -- the hearing is



          11    currently scheduled for November 4th and 5th in Reno,



          12    Nevada.



          13                On October 7th the Sierra Club filed a motion



          14    with the Commission which will be addressed today in



          15    today's Preliminary Hearing.



          16                The Sierra Club's motion seeks the



          17    following -- there are three items.



          18                One, issuance of subpoenas to compel



          19    production of documents;



          20                Two, vacatur and continuance of the November



          21    hearing;



          22                And, Three, a preliminary injunction to



          23    suspend the effectiveness of the permit and halt



          24    construction of the new waste water ponds.



          25                Accordingly, in order to focus today's
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           1    proceedings, we will confine -- and I want to



           2    re-emphasize -- we will confine oral arguments to the



           3    following specific issues:



           4                Number one, whether to issue the requested



           5    subpoenas pursuant to the Nevada Administrative Code



           6    445B.9 -- .892.  Excuse me.



           7                Number two, whether the November hearing -- if



           8    you'll recall -- should be continued pursuant to Nevada



           9    Administrative Code 445B.894, paren 1, end of paren.



          10                And, three, whether to issue a preliminary



          11    injunction as requested.



          12                The Commission's October 8th Notice also



          13    offered the opportunity to State and Intervenor to file



          14    written opposition to the Sierra Club's motions.  Both the



          15    Nevada Division of Environmental Protection and NV Energy



          16    have filed such opposition with the Commission.  In



          17    addition, a final response to these oppositions was also



          18    filed with the Commission by the Sierra Club at the close



          19    of business on October 19th.



          20                Which -- John, I want to make sure that -- I



          21    know you called me.  I'm assuming you called the other two



          22    panel members, and we all have that final answer from the



          23    Appellant.



          24                MR. WALKER:  That is my understanding.



          25                COMMISSION CHAIRMAN GANS:  Okay.  And, Pete,
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           1    do you have yours?



           2                COMMISSIONER ANDERSON:  Yes, I do,



           3    Mr. Chairman.



           4                COMMISSION CHAIRMAN GANS:  And, Alan, do you



           5    have yours?



           6                COMMISSIONER COYNER:  I do, sir.



           7                COMMISSION CHAIRMAN GANS:  Thank you very



           8    much.



           9                With this background, and noting that each



          10    panel member has reviewed the motion from the Appellant



          11    and opposing arguments from the State and Intervenor, we



          12    would like to proceed by hearing any oral arguments as



          13    warranted from the Appellant, followed by the Counsel from



          14    NDEP and ending with the Counsel of Nevada Energy.



          15                We would also request that any oral arguments



          16    presented be strictly confined to these three points of



          17    contention raised in the Appellant's motion.  And I



          18    will -- I will set pretty firm on that as we go through



          19    the arguments.  I don't want us getting off track, off



          20    course.  I'm going to try to keep this focused.



          21                After the panel decides to the -- what we



          22    would like to do first is hear the arguments from the



          23    parties on the preliminary injunction issues.  So we want



          24    to take Number 3 first.



          25                After hearing from the respective parties, we
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           1    will then move to deliberations -- "we," meaning the



           2    panel -- on that issue only.



           3                If possible, I would like to come to decisions



           4    on each of these three items today.  I certainly don't see



           5    us continuing this for another 30 days while we



           6    deliberate.  We'd like to do it today.



           7                After the panel decides the preliminary



           8    injunction issue, we will hear arguments regarding the



           9    remaining two issues concerning subpoena and request for



          10    continuance.  After hearing from the respective parties on



          11    those issues, we'll then move to deliberations, and by the



          12    panel on those two issues.



          13                Have I left anything out?  Does anybody have



          14    any questions of how I would like to proceed today?



          15                Okay.  If not, we will start with Mr. Galpren,



          16    and we'll start on the issue of the injunction.



          17                Mr. Galpren, are you can proceed.



          18                MR. GALPREN:  Okay.  Thank you, Mr. Chairman.



          19                As we indicated in our motion and response,



          20    we -- actually, there are two parts to this part of the



          21    motion.



          22                The first is that we sought suspension of the



          23    effectiveness of the permit, and, secondly, we have sought



          24    an injunction against construction activities that appear



          25    to be underway on the mesa to construct the new waste
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           1    water ponds.  Those aim to deprive NV Energy of the



           2    ability to essentially nullify the -- much of the



           3    importance of this hearing and your decision today.



           4                The concern and the threat to public health



           5    that we see is that if these ponds are constructed, and



           6    filled, and begin to be utilized during the pendency of



           7    this appeal, and they are designed and constructed



           8    similarly to the existing waste water ponds, which are



           9    leaking to groundwater, and threatening groundwater,



          10    and -- the Muddy River downstream, then you will -- then



          11    we will essentially repeat the same problem.



          12                We grant that, all things equal, it's better



          13    to have the pond -- to have these waste water ponds on the



          14    mesa than in the flood plain of the Muddy River, but the



          15    question is not whether their placement in that location



          16    is better than the existing -- than the existing location



          17    of the exists ponds.  The question is whether the permit



          18    attaches sufficient conditions and whether the



          19    Department's evaluation of the application sufficiently



          20    ensures that the environment will be protected.



          21                Once that waste water is there, there's no



          22    going back.  If it -- as has occurred on the -- on the --



          23    in the ponds in the flood plain.  If that waste water



          24    leaches through the liners and into the environment, its



          25    appearance in groundwater and then eventually in lower
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           1    reaches of the Muddy River, is inexorable.  It's not



           2    immediate, but it's inexorable.  And so while it's better



           3    to be placed up there, it would be even more -- it would



           4    be -- it is required under the law that the ponds be



           5    constructed in such a way that they are truly zero



           6    discharge.



           7                And so the time to act is now, even though the



           8    threat to groundwater as drinking water supply --



           9    potential drinking water supply or the Muddy River, may



          10    not materialize for months, perhaps, after the waste water



          11    is actually put in place.  So there is need for immediate



          12    action, as is required under the relevant statute, to



          13    avoid a substantial threat to public health, and that is



          14    why we are turning to you seeking the injunction against



          15    the construction, at least until you have decided if this



          16    case as a whole.



          17                COMMISSION CHAIRMAN GANS:  Okay.



          18                MR. GALPREN:  I think I can rest there.



          19                COMMISSION CHAIRMAN GANS:  The things that I



          20    would like you to address is my concern on whether or not



          21    the Commission has the authority to do what you're asking



          22    it to do.



          23                MR. GALPREN:  I -- yes, the Commission has the



          24    authority under the law, if it finds that there is a



          25    threat that requires -- to public health or safety that
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           1    requires immediate action.  And not that the action is



           2    required to stop an immediate threat to public health, but



           3    immediate action is required to stop a threat that will



           4    materialize to public health.  And so, yes, I think that



           5    you have -- you have the authority.



           6                Now, you are required, I think, to give proper



           7    notice and procedure to NV Energy to be able to -- for



           8    them to be able to demonstrate that they -- that there is



           9    no threat.  Basic procedural safeguards need to be played



          10    out.



          11                But unless you exercise this authority, then



          12    what may well happen is that, assuming you take any



          13    considerable time to decide this case, that will be a fait



          14    accompli.  They will perhaps rush to construct, and to



          15    fill, and then it will be very difficult -- much more



          16    difficult to resolve a problem in place than to demand a



          17    temporary suspension of their activities.



          18                I should also say that, in the alternative, as



          19    we indicated in our response to the opposition to the



          20    motion, if you decide against the injunction, we at least



          21    request that the Commission not entertain any arguments



          22    from NV Energy that their expenditure of money so far in



          23    the construction of these permits is any reason to



          24    continue with the project, in other words, any reason for



          25    you to grant -- to approve the permit.



                                          18

�









           1                They've been on notice since we filed our



           2    Notice of Appeal in late July that we are challenging this



           3    permit, in part because of the threat posed by expanded



           4    waste water ponds that that maybe inadequately designed,



           5    and so that would be our alternative formulation of our



           6    request.



           7                COMMISSION CHAIRMAN GANS:  Mr. Coyner,



           8    Mr. Anderson, do you have any questions or comments for



           9    Mr. Galpren?



          10                COMMISSIONER COYNER:  Not at this time.  This



          11    is Alan.



          12                COMMISSIONER ANDERSON:  This is Pete Anderson,



          13    not at this time.



          14                COMMISSION CHAIRMAN GANS:  Okay.  I want to



          15    make sure now, Mr. Galpren, that Mr. Mixon is -- really,



          16    you're taking care of this.  You are going to be the lead



          17    Counsel, and we're going to hear from you today from the



          18    Appellant.  Is that correct?



          19                MR. GALPREN:  That's correct.



          20                COMMISSION CHAIRMAN GANS:  Okay.  I just want



          21    to make sure we're done.  So are you -- are you -- have



          22    you completed your arguments on Item Number 3, taking it



          23    first?



          24                MR. GALPREN:  I have.  Thank you.



          25                COMMISSION CHAIRMAN GANS:  Then we will go on
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           1    from there to the State, and I think that's Mr. Frey, if I



           2    remember correctly.



           3                MR. FREY:  Yes.  Thank you, Mr. Chairman.



           4                What I heard from Mr. Galpren's argument was



           5    probably the best argument as to why the hearing should



           6    not be delayed and should move forward on November 4th and



           7    5th.



           8                There's a -- a legal presumption that the



           9    permit is valid, and I've got to disagree with Mr. Galpren



          10    that it's not NV Energy's burden to show that these ponds



          11    are not a threat.  They have a valid permit, and to get an



          12    injunction, it's actually the Sierra Club's burden to show



          13    that there's an immediate threat, not a long-term or



          14    hypothetical threat in the future, but an immediate threat



          15    that they'll be harmed.  And I think if we move forward,



          16    we'll be -- there'll be time to address that, the -- the



          17    permit as it's written -- as it's scheduled now.



          18                Additionally, you know, there's a -- there's a



          19    risk that NV Energy undertakes, and -- and that's up to



          20    them.  That's a business decision as to the speed with



          21    which they move forward, but they have a valid permit, and



          22    they're entitled to take that risk.



          23                The permit -- the new permits are an



          24    improvement to the existing permit and that's why DEP is



          25    opposed to either staying the permit or any injunctive
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           1    relief.  The permit requires that double-lined ponds be



           2    used, and it requires that they be relocated from the



           3    flood plain of the Muddy River up onto the mesa.



           4                I think Mr. Galpren made an -- an admission



           5    against interest or -- or joins us, in that what he said



           6    at the beginning of his argument, that there's no doubt



           7    that this is an improved location.  And one of the -- the



           8    reasons that NV Energy and the State wants them to move



           9    forward is they want to give -- relocate the ponds as soon



          10    as possible in advance of any sort of high water come next



          11    spring.



          12                And I think that -- that, to the extent



          13    there's a concern, having a hearing, and I know I'm mixing



          14    these two, but moving forward, having the hearing in two



          15    weeks should be certainly sufficient time to resolve these



          16    issues, without the need to -- to stay the permit or to



          17    stop the construction.



          18                Thank you.



          19                COMMISSION CHAIRMAN GANS:  Mr. Coyner,



          20    Mr. Anderson, any questions or comments of Mr. Frey?



          21                COMMISSIONER COYNER:  This is Alan.  I have a



          22    question for Bill.  Does the permit allow for both



          23    construction and filling?  In other words, the waste water



          24    actually being put in the pond?  Is it a complete permit



          25    to that point or is it just construction only or not?
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           1                MR. FREY:  No, it's both it's construction and



           2    use.



           3                COMMISSIONER COYNER:  Okay.



           4                MR. FREY:  And it's a -- just so you know,



           5    it's a five-year permit.



           6                MR. WOODWORTH:  If I -- if I may just on a



           7    factual point -- this is Tom Woodworth with NV Energy, and



           8    I'm being told by our permit person, here, Tony, that



           9    technically, you know, we obviously can't build the ponds



          10    until we get the final designs approved by the regulator.



          11                MR. GARCIA:  Which has been done.



          12                MR. WOODWORTH:  Which has been done.  Okay.



          13                MR. GARCIA:  That point also is the once the



          14    con --



          15                COMMISSION CHAIRMAN GANS:  Please identify



          16    yourselves when you speak.



          17                MR. WOODWORTH:  I'm sorry.  This is Tony --



          18    Tom Woodworth with NDEP -- with -- Tom Woodworth with NV



          19    Energy.



          20                MR. GARCIA:  Tony Garcia with NV Energy.



          21                So the way the permit is, is it authorizes us



          22    to construct the ponds, as well as discharge into the



          23    ponds, but under the final design and as-builts, we have



          24    to get approval from -- I believe it's the Division of



          25    Water Resources, confirming that the pond was constructed
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           1    properly, and then they give us the authority to discharge



           2    it into the pond.



           3                MR. FREY:  Yeah, you know -- this is Bill



           4    Frey, and I should have made that -- that point, and maybe



           5    this goes to Commissioner Coyner's question, is that it is



           6    a two-part per -- it's -- to the extent that -- or I



           7    should not say two-part, but it's a phased approach where



           8    NV Energy has to come back with design plans for approval.



           9                COMMISSION CHAIRMAN GANS:  So in your opinion,



          10    Mr. Frey -- this is Jim Gans -- is NV Energy taking a



          11    risk?  You mentioned this -- this risk that they're



          12    entitled to take the risk, but there is a risk involved is



          13    what you're saying.  This is not a clear goal signal at



          14    this point?



          15                MR. FREY:  Right.  This is a risk, because on



          16    the hearing on the 4th and 5th, you know, the Commission



          17    is free to modify the permit.  So -- so that's the risk



          18    I'm talking about.



          19                COMMISSION CHAIRMAN GANS:  Okay.  Any other



          20    comments from the panel?



          21                COMMISSIONER ANDERSON:  Pete Anderson.



          22    Nothing here, Mr. Chairman.



          23                COMMISSION CHAIRMAN GANS:  I think now we can



          24    let Nevada Energy proceed.  Tom Woodward, please.



          25                MR. WOODWORTH:  Thank you.  This is Tom
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           1    Woodworth.  I'm representing NV Energy.



           2                I -- there are a lot of -- first of all I



           3    would probably second the great majority of what Counsel



           4    Frey said for NDEP.  We certainly agree with those points.



           5                I am -- I am very tempted to respond to many



           6    of the allegations that were made by Sierra Club's



           7    Counsel, but I'm -- I'm going to take the -- the



           8    instructions of Commissioner Gans seriously.  I'm going to



           9    kind of let some of those things go.  So I'll just kind of



          10    stick to what I think is the procedural issue that's been



          11    asked of us here.



          12                And I guess it just comes down to saying that



          13    when the original motion was made, there was not really --



          14    they requested the preliminary injunction did not really



          15    cite to any regulatory authority for it, much less why the



          16    Commission would have such authority and what would the



          17    standard be for granting it.



          18                I had to take my best guess, and I -- I



          19    obviously do not want to debate whether the Commission has



          20    authority to issue a preliminary injunction, though I'll



          21    say that that's an open question.



          22                But if that authority were to exist, I think



          23    it would come through NRS 233B.140, and it's clear -- and



          24    it's clear -- as outlined in our response, and it's --



          25    it's very clear from a strict reading -- from a simple
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           1    reading of the statute that what -- such a request would



           2    have to have been made at the time they made their appeal



           3    request.  That obviously did not happen, and I pointed



           4    that out in our response.



           5                So since then we've gotten a reply from the



           6    Sierra Club saying that really what they meant was just a



           7    temporary suspension.  And I would argue that when you



           8    look at the temporary suspension provisions I -- it's hard



           9    for me to understand how continued operation of our waste



          10    water -- of -- continued operation pursuant to our



          11    approved permit would, right now, have a proven public



          12    health or safety risk that requires emergency action.



          13                NDEP has, in fact, already concluded it does



          14    not.  So I guess from a procedural standpoint what



          15    Mr. Galpren is asking for you to overlook your agency's



          16    expert advice on that position and ask you to overrule



          17    them.



          18                I think that's inappropriate, and I think it's



          19    fairly clear that they are attempting to utilize the



          20    temporary suspension provisions for an emergency event to



          21    kind of circumvent the fatal flaw they have in requesting



          22    a preliminary injunction.



          23                I believe it's somewhat of a procedurally



          24    confused request.  Even if you look past that, that there



          25    is no, I think, relief they're entitled to under the
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           1    regulation, then you look to the merits of whether a



           2    preliminary injunction is appropriate.  I think they



           3    clearly fail the well established case law in



           4    identifying -- in suggesting there is some sort of



           5    irreparable harm.



           6                We know there is contaminated groundwater



           7    on-site.  We have been working with NDEP for several years



           8    in the active characterization of those impacts that are



           9    associated with historic operations at the facility.  And



          10    there is just simply not any irreparable harm or emergency



          11    risk at this point.



          12                So I guess I can leave it at that.  And I want



          13    to respond to the risk we have in proceeding.  I think --



          14    I guess I do agree with Bill when he says -- we obviously



          15    understand that if the Commission were to overrule our



          16    approved permit, we will have to cease actions pursuant to



          17    our approved permit, and we'll have to appeal that or



          18    whatever next steps we would take.



          19                But I think we are fully within our right, and



          20    it should be expected that once we have an approved



          21    permit, that we are going to continue with our projects.



          22    We have timelines.  We have contractors, and to wait until



          23    Mr. Galpren is finished with all of his appeals, we



          24    believe, is just unreasonable.



          25                And that -- that concludes my rambling
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           1    comments.  Thank you.



           2                COMMISSION CHAIRMAN GANS:  Thank you.



           3                Mr. Anderson or Mr. Coyner, do you have



           4    questions of Tom?



           5                COMMISSIONER COYNER:  I do.  This is Coyner.



           6                Mr. Woodworth, where is the project currently?



           7    Could you describe it for us?  Is it the -- are the



           8    scrapers out there running today?  Is there -- you know,



           9    where are you in the contracting process with



          10    construction, just sort of a quick summary on that?



          11                MR. GALPREN:  Understood.  Let me



          12    defer that -- let me point that question to our



          13    Environmental Manager, who's in the room and has a better



          14    understand than I do on that.



          15                MR. GARCIA:  This is Tony Garcia, NV Energy.



          16                So upon the issuance of the permit, on the



          17    25th of July -- I believe that's the date -- we then were



          18    authorized to begin construction of the newly -- the new



          19    ponds up on the mesa.  We have, to date, already completed



          20    the construction of the tortoise fencing around those



          21    ponds.  We have already began the excavation as well as



          22    borrow material for that area.  We are -- for lack of



          23    better word, we are well into the construction of those



          24    evaporation ponds.



          25                As it stands right now our first pond should
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           1    be completely constructed and in operation by February of



           2    2011, and the second one, as approved, is supposed to be



           3    constructed and ready for operations -- I believe it's



           4    May -- I'm sorry -- April of 2011.



           5                So given that we have the construction



           6    requirements, as well as the submittal of the as-builts to



           7    the state agency from final approval and approval to



           8    discharge, if I had to take a guess, we're probably 35 to



           9    40 percent in to the construction.



          10                COMMISSIONER COYNER:  Thank you.  This is



          11    Alan.



          12                And did I understand correctly, then, Tony,



          13    that there wouldn't be fluid placed in the ponds, at least



          14    on your timeline, until February of 2011?



          15                MR. GARCIA:  That's the plan today, yes.



          16                COMMISSIONER COYNER:  All right.  Thank you



          17    very much.



          18                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



          19                COMMISSIONER ANDERSON:  One quick question for



          20    Mr. Garcia.  As you're constructing, there is an



          21    inspection process, I assume, that's in place and going



          22    on?



          23                MR. GARCIA:  As required, under the approval



          24    of the preliminary design specifications from the State,



          25    Engineer -- I should say technical service with the state,
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           1    the`-- I'm not specifically sure of any inspections, but



           2    whatever requirements were outlined in the approval



           3    process are being followed.



           4                COMMISSION CHAIRMAN GANS:  Thank you very



           5    much.



           6                I have a question also, but I'm not going to



           7    address it to Mr. Woodward.  I'm going to address it to



           8    the Commission Counsel RoseMarie Reynolds.  I'd like the



           9    have her weigh in and give me some advice or give the



          10    panel some advice on what her take is on the authority



          11    that we have on behalf of the Commission.



          12                MS. REYNOLDS:  Thank you.  This is RoseMarie



          13    Reynolds for the record.



          14                I have am not heard any arguments or any cite



          15    to any authority for the Commission to issue a preliminary



          16    injunction.  I have to state that I disagree with Nevada



          17    Energy when it cites to 233B.140 of the Nevada Revised



          18    Statute as a possible grounds for issuing a preliminary



          19    injunction.  Just so the panel knows and is familiar with



          20    that particular statute, that is addressed to the



          21    procedure that is to be followed once this Commission



          22    makes its decision in this case and the matter would be



          23    appealed to District Court.



          24                At the time that that appeal is filed with



          25    District Court, a motion for a stay would also be need to
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           1    be filed.  So it's addressing a District Court procedure,



           2    not a procedure before this commission.



           3                The Commission has very specific enumerated



           4    duties, and those duties and its authority is found in



           5    Nevada Revised Chapter 445A, specifically NRS 445A.425,



           6    subsection 4 states, "The Commission may hold hearings,



           7    issue notices of hearings, issue subpoenas requiring the



           8    attendance of witnesses and the production of evidence,



           9    administer oaths and take testimony as it considers



          10    necessary to carry out the provisions of this section and



          11    for the purpose of reviewing standards of water quality."



          12                In addition, NRS 445A.605 on appeals states



          13    that "The Commission shall affirm, modify, or reverse any



          14    direction or" -- excuse me -- "The Commission shall



          15    affirm, modify, or reverse any action of the director



          16    which is appealed to it."



          17                It's my opinion that the Commission does not



          18    have any authority under the statutes to issue preliminary



          19    injunctions.



          20                COMMISSION CHAIRMAN GANS:  Any questions or



          21    comments from the panel, Mr. Anderson or Mr. Coyner?



          22                COMMISSIONER ANDERSON:  No.  That helps a lot



          23    to clarify the issue.  Thank you.



          24                MR. WOODWORTH:  And could -- this is Mister --



          25    this is Tom Woodworth from NV Energy.  Can I respond
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           1    quickly to Ms. Reynolds' comments?



           2                COMMISSION CHAIRMAN GANS:  Sure.  Go ahead.



           3                MR. WOODWORTH:  Okay.  I just wanted to say



           4    that I -- I -- I totally agree, and perhaps I was being a



           5    little too polite in my response.  I did not want to -- I



           6    did not want to turn this proceeding into an argument on



           7    the Commission's authority.



           8                So how I tried to phrase it was to the extent



           9    they had such authority, that was the best answer I could



          10    come up with was 233B.140, but for what it's worth and for



          11    the record, I certainly agree, and perhaps I should have



          12    said that more clearly in my response.



          13                MR. GALPREN:  This is Dan Galpren.  Can I



          14    respond, as well?



          15                COMMISSION CHAIRMAN GANS:  Absolutely.



          16    Proceed.



          17                MR. GALPREN:  First of all, I agree with your



          18    Counsel that 233B.140 is inapposite.  That only allows



          19    for -- that allows for petition for judicial review to



          20    contest a final decision in a contested case.  That



          21    decision has not yet been made by you.



          22                But I do believe that under NRS 233B.127 the



          23    Commission is able to suspend -- and the term is "any



          24    license," but license's otherwise -- is defined elsewhere



          25    to include permits.  You are permitted to suspend a permit
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           1    so long as the standard is met, and that is that the



           2    agency finds that public health -- I'm quoting -- "the



           3    agency finds that public health, safety, or welfare



           4    imperatively require emergency action and incorporates the



           5    findings to" -- "to that effect in its order."



           6                And previous to that, as I indicated before,



           7    you're required to give the Applicant due process to



           8    discuss the facts of the matter.  So I think that you --



           9    do you have the authority.  It probably has rarely, if



          10    ever, been exercised by the Commission, but it's there in



          11    the Administrative Procedures Act, which also applies to



          12    the Commission.



          13                Now, in terms of sufficient evidence to ground



          14    a decision, that would require us to have -- to get into



          15    an evidentiary discussion about the actual performance of



          16    the existing prongs and whether that foretells similar



          17    problems with the ponds in the mesa.



          18                Much of that evidence has, as we will be



          19    discussing soon, been withhold from the Sierra Club,



          20    despite our repeated requests for it.  It was very



          21    interesting for me to hear Mr. Garcia note that the



          22    authorization for construction had been provided to NV



          23    Energy by NDEP after NV Energy had submitted the required



          24    design documents.  We have been seeking those design



          25    documents from NDEP for months now.
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           1                We, in addition, however, have provided to the



           2    Commission the same visual and photographic evidence of



           3    substantial contamination from the existing ponds on the



           4    mesa, which we have presumed are going to be of



           5    essentially the same design as the ponds -- I'm sorry --



           6    the ponds on the flood plain of the Muddy River, which we



           7    have had to assume would be of similar design as the ponds



           8    in the mesa.



           9                And we provided to -- we provided to you the



          10    memorandum that Mr. Lips provided to me of his



          11    observations of likely leaching from those ponds.  If you



          12    allow, then, I would like to ask Mr. Lips to describe what



          13    the existing evidence, that has been provided to us in the



          14    few documents that have been provided to us, as to



          15    groundwater monitoring say about the existing design of



          16    the ponds, and also what he observed looking down at



          17    existing ponds E and the -- and the apparent leachate



          18    below them, because it goes to the question of whether



          19    imperative emergency action is required.



          20                MS. TANNER:  This is Lyna Tanner with NDEP.  I



          21    would interpose an -- an objection to that, if I may,



          22    Mr. Commissioner.



          23                COMMISSION CHAIRMAN GANS:  Yes.  I agree.



          24    I -- Mr. Galpren, I do not want to get involved out too



          25    far in this.  I mean, we're getting into the hearing part
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           1    of it now.  We're just trying to address the injunction.



           2    I understand where you're going with the irreparable



           3    emergency action.



           4                I certainly am having a tough time getting my



           5    hands around the fact that you don't want to Reid Gardner



           6    to do -- to do any construction because of potential



           7    leakage, and yet it seems to me, from what I heard from



           8    all parties, is that this action is to address exactly



           9    what you're afraid is happening or will happen in those



          10    existing ponds.



          11                It sounds to me like we really need to go



          12    forward and get this going right away.  I -- I personally,



          13    so far, don't see the emergency nature -- the immediate



          14    emergency, right now, of what's going on out there.



          15    You've not swayed me or given me enough information



          16    that -- I'm not afraid to afraid to work on power of



          17    injunction if we have to.  I'm concerned that we don't



          18    have it, and I'm -- and I'm also concerned even if we do



          19    have it that we don't meet the requirement of this



          20    emergency action that you spoke of earlier.



          21                So I'm just sharing with you my concern, my --



          22    my confusion, my hesitancy here, and I think we're at a



          23    point now where I'd like to go into the deliberations of



          24    the whole panel.  I think I have heard what I need to



          25    hear.
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           1                Mr. Anderson, Mr. Coyner, if there's something



           2    more you have questions of any of these three gentleman,



           3    please be my guest, but I do want to get into the -- the



           4    deliberation.



           5                Before we do, I do want to give RoseMarie



           6    another opportunity to address Mr. Galpren, because they



           7    are looking at these NRS's.  RoseMarie?



           8                MS. REYNOLDS:  I am not certain -- this is



           9    RoseMarie Reynolds for the record.



          10                I am not certain that NRS 237B.127 applies to



          11    this Commission.  Typically 237B.127 is used in the



          12    context of license proceedings, for example, for a doctor



          13    who's going out and is harming the public.  And the



          14    problem is that those agencies that hand out licenses and



          15    that would be operating under this specific Chapter



          16    237B.127, within their statutes I believe that there are



          17    statutes that address that agency's ability to issue a



          18    preliminary injunction.  We don't have that equivalent in



          19    445A.  445A.145, subsection 4 says nothing about being



          20    able to issue preliminary injunctions.



          21                So I'm just not sure that under 127 that that



          22    overcomes what's in 445A.425(4).  Thank you.



          23                COMMISSION CHAIRMAN GANS:  Okay.  This is the



          24    time that we are going to deliberate.



          25                Mr. Anderson, Mr. Coyner, do you have any
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           1    comments, any discussions that you would like to share?



           2                COMMISSIONER COYNER:  This is Alan Coyner for



           3    the record.



           4                I'm -- I'm of the opinion that we don't have



           5    the ability to go into a preliminary injunction on the



           6    permit, itself.



           7                I have a question for RoseMarie, though.



           8    RoseMarie?



           9                MS. REYNOLDS:  Uh-huh.



          10                COMMISSIONER COYNER:  Does the Appellant have



          11    the ability -- are there means of relief for the



          12    Appellant?  In other words, can they go to court, to a



          13    judge, and get an injunction if they believe there's



          14    imminent harm?



          15                MS. REYNOLDS:  I'm hesitant to answer that



          16    question because I don't believe that that is within my --



          17                COMMISSIONER COYNER:  Okay.



          18                MS. REYNOLDS:  -- authority.



          19                COMMISSIONER COYNER:  So they may or may not



          20    have other legal remedies?



          21                MS. REYNOLDS:  They may or may not have other



          22    legal remedies.  What those specific remedies are, I don't



          23    believe I can say.



          24                COMMISSIONER COYNER:  Okay.  My second



          25    thought, Mr. Chairman, is that any threat to the
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           1    environment or to the public doesn't occur until the first



           2    drop of waste water hits the pond.  And up until that time



           3    Nevada Energy is essentially proceeding on the basis that



           4    their design and construction will be found satisfactory



           5    during the course of the appeal.  So that's a business



           6    risk that they undertake.



           7                But, again, the point of crossover -- and you



           8    can argue whether one drop is going to cause an imminent



           9    public health risk, but that is the event that -- it's the



          10    water that goes into the pond that's going to cause that.



          11                So I would be thinking along the lines of a



          12    motion that would deny the preliminary injunction request,



          13    number three.  And -- and perhaps an amendment to that or



          14    a rider to that, that would ask that Nevada Energy notify



          15    the panel or notify the Environmental Commission prior to



          16    putting any waste water into the pond.



          17                In other words, I want that date -- I



          18    understand Mr. Garcia to say it was February of 2011, but



          19    I'd like that date sort of a known date to us, so that if



          20    we do get extended, if we're still in appeals, and if



          21    we're so forth and so on, that perhaps another look could



          22    be taken at the need for imminent harm at that point in



          23    time.



          24                That -- that's sort of the way I'm thinking,



          25    Mr. Chairman.
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           1                COMMISSION CHAIRMAN GANS:  Thank you.



           2    Mr. Anderson?



           3                COMMISSIONER ANDERSON:  I would concur with



           4    Commissioner Coyner in the fact that I do not see any



           5    evidence of an imminent threat to public health, and I



           6    also agree that I don't believe this Commission has the



           7    power under the statutes at this point to grant what's



           8    being requested.



           9                So I would be happy to second the motion as



          10    prepared by Commissioner Coyner.



          11                COMMISSION CHAIRMAN GANS:  Commissioner



          12    Coyner, was that form of a motion, please?



          13                COMMISSIONER COYNER:  Well, I'd ask



          14    Commissioner Anderson if he has objection to this -- this



          15    riding thought with the motion that would require the



          16    Nevada Energy to notice the Commission prior to -- prior



          17    to placing any significant amount of waste water into the



          18    pond?



          19                I don't know if there's a testing phase that



          20    goes on, or a leak testing phase that happens, but that's



          21    sort of a watershed type of crossover point, and I'm



          22    wondering if -- I would want to know that.



          23                MR. FREY:  Mr. Chairman, this is Bill Frey.



          24                I hate to do this, could I be recognized just



          25    very briefly?  I think I can -- I think that what
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           1    Mister -- Commissioner Coyner is asking for, may already



           2    be in -- in the permit.



           3                COMMISSION CHAIRMAN GANS:  This is Jim Gans.



           4                Mr. Frey, are you saying to specifically



           5    notify the SEC?



           6                MR. FREY:  Oh, that party isn't, but -- but



           7    there's a -- there's a requirement to, one, notify --



           8    specifically to submit the engineered documents prior to



           9    construction of the actual pond, and then there's also a



          10    requirement to notify when fluid goes into them.  So



          11    maybe -- maybe those documents could be forwarded to you.



          12    I was just trying to help.



          13                COMMISSION CHAIRMAN GANS:  Okay.



          14                MR. FREY:  I'm sorry.



          15                COMMISSIONER COYNER:  Chairman, this is



          16    Commissioner Coyner.



          17                So NDEP would have the ability to notify the



          18    SEC of -- of that event taking place.  And, again, my



          19    reference is to the imminent harm thought.  You know,



          20    again, I don't currently see imminent harm, but I might



          21    rethink that upon the beginning of placement of waste



          22    water into the pond.



          23                COMMISSION CHAIRMAN GANS:  Okay.  We have a



          24    motion.



          25                And Mr. Anderson, we have a second?
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           1                COMMISSIONER ANDERSON:  That's correct.  And I



           2    would just add that there is an approval process by the



           3    Division of Water Resources, Dams Section, I believe, that



           4    will also notice us once the construction has met the



           5    requirements of the design as-builts, so forth.



           6                COMMISSIONER COYNER:  Well, Mr. Chairman, this



           7    is Commission Coyner again.



           8                Could I get some kind of assurance that will



           9    be provided to the SEC, that the placement of waste water



          10    into the ponds will be noticed to us?  That's my point of



          11    concern, and who is going to do it?  Who is responsible



          12    for that?



          13                COMMISSION CHAIRMAN GANS:  Mr. Frey, I'm



          14    assuming that would be your client?



          15                MR. FREY:  Yes, we can do that.  We'll take



          16    that on.



          17                COMMISSIONER COYNER:  Okay.  I'll -- I'll make



          18    a formal motion then, Mr. Chairman, to deny Item Number 3,



          19    which is the preliminary injunction to suspend the



          20    effectiveness of the permit and halt construction of new



          21    waste water ponds, with the addition that the State



          22    Environmental Commission be noticed by NDEP prior to the



          23    placement of waste water into the ponds.



          24                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



          25                COMMISSIONER ANDERSON:  I'll second that
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           1    motion.



           2                COMMISSION CHAIRMAN GANS:  Okay.  It's been --



           3    motion's been made and seconded.



           4                Is there any discussion on the motion by the



           5    panel?



           6                COMMISSIONER COYNER:  None here.



           7                COMMISSION CHAIRMAN GANS:  Okay.  If none,



           8    signify -- all those in favor signify by "Aye."



           9                COMMISSIONER ANDERSON:  Aye.



          10                COMMISSIONER COYNER:  Aye.



          11                COMMISSION CHAIRMAN GANS:  Aye.



          12                Those not in favor signify by "Nay."



          13                          (No response)



          14                COMMISSION CHAIRMAN GANS:  Okay.  It's



          15    unanimous.  The motion passes.



          16          (The vote was unanimously in favor of motion)



          17                COMMISSION CHAIRMAN GANS:  Well, that is the



          18    first item.  I want to now proceed to Items 1 and 2, which



          19    is the subpoena and the continuance of the hearing.



          20                Again we'll go in the same order.  We'll use



          21    the same process.  In this case, however, looking over the



          22    documents that was given to me by Mr. Walker, it seems



          23    like these two items kind of go hand in hand or they at



          24    least affect each other.



          25    Mr. Galpren, would it be acceptable to you if we take
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           1    these two together?  If you think there's some harm in



           2    that, please -- please tell me and let me know.



           3                MR. GALPREN:  I think there's no harm.



           4                COMMISSION CHAIRMAN GANS:  Okay.  So will you



           5    please proceed then with your arguments on Items 1 and 2,



           6    which is the subpoena and the continuance?



           7                MR. GALPREN:  Thank you very much,



           8    Mr. Chairman.



           9                The Sierra Club has made every effort at



          10    considerable expense to secure the documents that are



          11    relevant to its appeal.  In our motion and in our response



          12    to the opposition to the motion, we have detailed some of



          13    Sierra Club's efforts that were made in September, either



          14    to or through Gerald Gardner or Shannon Harbor at NDEP,



          15    and since her entry in this case, Deputy Attorney General



          16    Carolyn Tanner.



          17                But I also want to let you know that the



          18    Sierra Club made three on-site visits to NDEP's Carson



          19    City offices, to review NV Energy Reid Gardner files



          20    related to this permit, and on each occasion NDEP provided



          21    us six but highly incomplete files for us to review.



          22                At the same time, on each occasion we flagged



          23    all the documents that were arguably relevant to this



          24    matter, for copying, and -- through an independent service



          25    in our later analysis.  That process, of course, added an
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           1    additional amount of time, about 10 days on the back end



           2    of each visit.



           3                Our first attempt was by or through John



           4    Barth, who's an attorney with the Western Clean Energy



           5    Campaign and me on June 30.  Most importantly for



           6    today's -- for this hearing, despite our request prior to



           7    June 30th, for all permit and compliance documents that



           8    were relevant to NV Energy's Reid Gardner files, those



           9    files that were provided failed to include the additional



          10    quarterly groundwater monitoring reports that we're still



          11    seeking, any additional -- any interstitial leachate



          12    collection data from the existing double-lined ponds, any



          13    pond design documentation, either for the newly proposed



          14    mesa ponds or the existing ponds, and failed to provide



          15    any site characterization for the mesa in terms of data or



          16    documents.



          17                The second trip was by a Sierra Club activist,



          18    Emily Rhodenbaugh, formerly a professional staff with the



          19    Sierra Club, on July 29.  That was done in conjunction



          20    with hydrogeologist Elliott Lips, who is on the phone, and



          21    was on the phone with Emily then as she sorted through



          22    hundreds of documents and maps.  And we had many of those



          23    flagged again for copying.  Those included design



          24    documents for some, but not all of the existing ponds



          25    only, but none of the other requirements -- none the other
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           1    required documents, including design documents for the



           2    mesa ponds, the quarterly monitoring reports, the



           3    interstitial leak detection data, and reports, and so on.



           4                The third trip occurred on August 12.  Again,



           5    this was the Rhodenbaugh-Lipps duo.  Again files were



           6    produced by NDEP, but these also failed to contain any



           7    information about the newly prosed ponds, again no



           8    engineering design reports, no site assessment reports.



           9    This is August 12.  And I believe that Mr. Garcia just



          10    testified that approval, including approval of the design



          11    of the mesa ponds was -- I think you said July 25.



          12                There was some additional relevant engineering



          13    reports about the design of the existing ponds provided to



          14    us at that time, but none about the newly -- about the new



          15    mesa ponds.



          16                Now, in our October 6th motion to you, just



          17    two weeks ago, we explained our attempts in September to



          18    secure the missing documents, and also the reason they're



          19    needed for this appeal, and that is this:  NDEP's failure



          20    to provide these data and NV Energy's refusal to provide



          21    any evidence -- documentation that NDEP says is with NV



          22    Energy, not it, simply impairs Sierra Club's ability to



          23    fully establish the record of NV Energy's compliance or



          24    non-compliance with the 2005 permit.



          25                As we indicate in our filings, the issue of
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           1    non-compliance with the prior permit is directly on point



           2    in this appeal, because the long relevant regulations



           3    disallowed NDEP to renew a discharge permit, not to



           4    mention a permit to expand and alter operations, in



           5    addition to renewal, to an applicant that's failed comply



           6    with its existing discharge permit.



           7                And in October -- in Exhibit 2 to our



           8    October 6th motion, we further delineated the type,



           9    nature, name, and date of the data and documents that have



          10    been withheld, that we believe are in the possession of



          11    NDEP and/or NV Energy, that is needed for the appeal.



          12                That exhibit was a memo from Mr. Lips to me on



          13    October 4th, and I am prepared, if the Commission would



          14    like, to question Mr. Lips about the importance of these



          15    materials to his assessment of the question of NV Energy's



          16    compliance with the effluent limitations and other



          17    requirements from the 2005 permit.



          18                In our October 19 response to the opposition



          19    to this motion, we further detail how this data and these



          20    documents are relevant to our appeal, and I should also



          21    say, as well, by implication, why review of those



          22    documents should have informed NDEP's decision making on



          23    this appeal.



          24                This is done in Exhibit 3 to our October 19



          25    filing, and again since he helped produce this document, I
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           1    could examine Mr. Lips on the question of the relevancy of



           2    any of these documents to our appeal.



           3                I think what -- what Sierra Club has clearly



           4    established is that the materials are relevant to its



           5    preparation, that we have made every reasonable effort to



           6    secure them, that all -- or at least much of these



           7    materials are in the possession of NDEP or NV Energy, that



           8    Sierra Club had the right to them, and that withholding



           9    impairs the Sierra Club from presenting to the Commission



          10    a full analysis of NDEP's compliance with the law or



          11    non-compliance in the course of granting this -- this



          12    fundamentally incoherent permit.



          13                Now, lastly, the Intervenor, NV Energy, has



          14    argued that a lot of the documents that Sierra Club seeks



          15    were -- pertained to the February 2008 Administrative



          16    Order on Consent, which NV Energy has signed, to



          17    characterize and to remediate some of the substantial



          18    groundwater contamination that has occurred presumably



          19    from discharges from existing ponds or other facilities at



          20    the Reid Gardner site, and so since they pertain to that,



          21    they're not relevant to this proceeding and so can be



          22    withheld from Sierra Club.



          23                Four points to make, I think, on this.  First,



          24    we agree with the Attorney General.  The relevancy



          25    question is a determination for the hearing, not here.  I
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           1    mean, certainly if the materials are shown to be remotely



           2    important for Sierra Club to be able to fully understand



           3    the scope of the -- the scope of the question of NV



           4    Energy's compliance with the prior permit, then Sierra



           5    Club should have access to those public records.  They



           6    should not be withheld.



           7                But secondly, the point that I made -- and I



           8    think, in response, bears repeating here -- a document



           9    that is produced and that pertains to the Administrative



          10    Order on Consent can also be relevant to the question of



          11    NV Energy's compliant with his existing permit.  And here



          12    that is the case I think was for all the documents that



          13    even arguably could be said to have been produced pursuant



          14    to the Administrative Order on Consent.



          15                But thirdly, let's take a look at if we can,



          16    Sierra Club's Exhibit 2 to the Motion.  Appendix A lists



          17    the documents that Sierra Club seeks from NDEP and from NV



          18    Energy.



          19                COMMISSION CHAIRMAN GANS:  Mr. Galpren, let me



          20    interrupt to make sure the panel members know exactly what



          21    you're talking about, that they have them in front of



          22    them.



          23                MR. GALPREN:  Okay.



          24                COMMISSION CHAIRMAN GANS:  Mr. Anderson and



          25    Coyner?



                                          47

�









           1                MR. GALPREN:  I'm looking at Exhibit 2 to the



           2    motion.  This is Appendix A to the October 4 memorandum



           3    from Elliott Lips to me.  So here I'm considering the



           4    documents that arguably could be relevant to



           5    Administrative Order on Consent.



           6                COMMISSIONER ANDERSON:  Mr. Chairman, this is



           7    Pete Anderson.  It's the one that starts out, "List the



           8    permit supporting documents requested from NDEP on



           9    September 13 but not received from BCA on September 30th,"



          10    that list, Appendix A?



          11                MR. GALPREN:  Yes.



          12                COMMISSIONER ANDERSON:  Okay.  I've got it.



          13                COMMISSIONER COYNER:  I have it as five



          14    pages --



          15                MR. GALPREN:  That's right.



          16                COMMISSIONER COYNER:  -- page 1, 5, and so



          17    forth, and a long list of documents.



          18                MR. GALPREN:  Right, and so the pages that I'm



          19    looking at right now are pages 5 and 6 from that exhibit.



          20                COMMISSION CHAIRMAN GANS:  Okay.  I have them



          21    in front of me.  I think the other panel members have them



          22    also.



          23                COMMISSIONER ANDERSON:  Yes.



          24                COMMISSION CHAIRMAN GANS:  Okay.  Please



          25    proceed, Mr. Galpren.
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           1                MR. GALPREN:  Thank you.  The Administrative



           2    Order on Consent was signed in February 2008.  There are



           3    only a few of the documents listed on these two pages that



           4    were published subsequent, and so arguably even in



           5    compliance, or for the purpose of showing compliance with



           6    the Administrative Order on Consent.  Many of these



           7    documents are published well before the Administrative



           8    Order on Consent was even signed.



           9                And then secondly, looking two pages back in



          10    that same exhibit, if we can, starting on page 2 of 6 of



          11    the exhibit, Mr. Lips delineated the categories of other



          12    information that we have sought.  The first on page 2 of



          13    six is the complete record of quarterly groundwater



          14    monitoring reports.



          15                Now, these reports are required -- are



          16    directly required in the permit to be submitted, not to



          17    the Bureau of Corrective Actions only, but first to the



          18    Bureau of Water Pollution Control with a copy to the



          19    Bureau of Corrective Actions.



          20                Secondly, with respect to interstitial layer



          21    monitoring, monitoring of the amount and characteristics



          22    of the waste water that makes it -- that has made it



          23    through the first liner in the existing ponds to the



          24    interstitial monitoring, this, too, is expressly required



          25    in the 2005 permit.  By the way, these are also required



                                          49

�









           1    in the 2010 permit.



           2                And it's unclear if this information has at



           3    all been reviewed by the Bureau of Corrective Actions, but



           4    it's clearly required to be reviewed and reported to the



           5    Bureau of Water Pollution Control.



           6                The third item, the proposed mesa pond



           7    documentation -- clearly it's essential for -- for the



           8    Bureau of Water Pollution Control to have evaluated that



           9    information, and we've just learned that, in fact, they



          10    did evaluate that information.  But still those design



          11    documents and the site characteristics of the mesa, the



          12    hydrogeological site characteristics have been withheld,



          13    despite our repeated requests for that information.



          14                And so the -- NV Energy's arguments, that



          15    because some of -- some of this information is relevant to



          16    the AOC, all of this information can be withheld, simply



          17    fails, not only with respect to this additional



          18    information, that is required to be reported directly to



          19    the Bureau of Water Pollution Control, but also with



          20    respect to the documentation that even arguably could be



          21    said to be relevant to the build-up of the history, the



          22    context in which the Administrative Order on Consent was



          23    finally signed in February 2005.



          24                And finally let me note that by its own terms,



          25    that February 2008 Administrative Order on Consent cannot
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           1    be used as a shield by NV Energy or the Department to



           2    relieve the Department from evaluating NV Energy's



           3    compliance with the express terms in the permit.



           4                And I will cite just two sentences from the



           5    2008 Administrative Order on Consent.  On page 41 it says



           6    that "This AOC in no way relieves NV Energy of its



           7    responsibility to comply with any federal, state, or local



           8    law or regulation."



           9                And finally the first sentence of Section



          10    22.10, on page 42, flatly states that "This AOC is neither



          11    a permit nor a modification of a permit."  So whatever



          12    relation any particular document may have to the context



          13    in which the AOC was drafted or to potential compliance



          14    demonstrations where the AOC, provides absolutely no



          15    argument that those documents can be withheld -- no



          16    support for any argument that those documents could be



          17    held from the Sierra Club or any other member of the



          18    public that is seeking them.



          19                So the information is clearly needed by the



          20    Sierra Club to undertake this appeal.  The Sierra Club has



          21    the right to it.  And because of our repeated requests for



          22    this information, site visits, and so on to NDEP have



          23    not -- have not resulted in our ability to secure those



          24    documents, we seek the Commission's equitable -- the use



          25    of its equitable power under the statute that your Counsel
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           1    cited, NRS 445A.425 and the corresponding regulation, to



           2    issue subpoenas for those documents and for those



           3    documents to be produced to Sierra Club in sufficient time



           4    for Sierra Club and its experts to be able to analyze



           5    those documents and utilize them in its briefing and in



           6    its argument.



           7                And then that then, if I can, Mr. Chairman,



           8    turn to Section 2 of the motion, vacatur and continuance



           9    in the proceedings, we seek the Commission's setting of a



          10    new hearing date and a new briefing schedule that is



          11    established with sufficient time for Sierra Club, and for



          12    that matter, for NDEP and NV Energy, to be able to



          13    evaluate these documents in the context of briefing and



          14    the hearing.



          15                If these documents were produced for the



          16    Sierra Club in the morning of November 4 -- and we're



          17    talking about several score of them -- we would simply not



          18    have the opportunity to even become familiar with them.



          19    These often require some considerable thought and



          20    analysis, and we want to be able to give them the



          21    attention that they deserve.  That's the reason why we



          22    have joined our motion for subpoena of the documents with



          23    a request for a vacatur, both of the hearing schedule and



          24    of the briefing schedule, and seek action by the



          25    Commission to set a -- to a set time that is -- that is
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           1    sufficient for the documents to be provided to the Sierra



           2    Club or at least provided to a copying service and thence



           3    transmitted to the Sierra Club in time enough for us and



           4    who else wants to, to analyze the materials, to



           5    incorporate that into our briefing and into our



           6    presentation at hearing.



           7                Thank you.



           8                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Anderson



           9    and Mr. Coyner, questions of Mr. Galpren?



          10                COMMISSIONER COYNER:  This is Commissioner



          11    Coyner for the record.



          12                Mr. Galpren, with regards to the list of the



          13    documents, how did you know that these documents even



          14    exist?  You haven't been given up them yet, but yet you



          15    note -- obviously they're very detailed.  They have names,



          16    dates, titles, so forth.  Are they referenced in other



          17    documents that you were provided, and you just haven't



          18    been able to get those documents yet?  Is that a correct



          19    assumption?



          20                MR. GALPREN:  That's correct.  So are you



          21    looking then -- is it Mr. Coyner to whom I'm speaking?



          22                COMMISSIONER COYNER:  Yes.



          23                MR. GALPREN:  At Exhibit 3 in response to



          24    opposition to the motion?



          25                COMMISSIONER COYNER:  I am.  I'm now looking
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           1    at the table and --



           2                MR. GALPREN:  Okay.



           3                COMMISSIONER COYNER:  -- your response to the



           4    five-page table.



           5                MR. GALPREN:  Exactly.



           6                COMMISSIONER COYNER:  There's get a list here,



           7    and you've broken them nicely into not received and



           8    received.  And I'm assuming -- that was any assumption



           9    there it most -- in a lot of these cases, although as you



          10    say, groundwater monitoring reports are required by the



          11    permit, so they should be there.



          12                MR. GALPREN:  Yes.



          13                COMMISSIONER COYNER:  But others of these are



          14    detailed, you know, assessments by a geotechnical company



          15    or so forth.  So they must have been referenced in another



          16    document and then --



          17                MR. GALPREN:  Yes.



          18                COMMISSIONER COYNER:  -- you were asking for



          19    that.  So --



          20                MR. GALPREN:  Yes.



          21                COMMISSIONER COYNER:  -- that was my



          22    understanding.



          23                MR. GALPREN:  Yes.



          24                COMMISSIONER COYNER:  Okay.



          25                MR. GALPREN:  And just to briefly elaborate,
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           1    the first five categories or up threw updated operation



           2    and maintenance manual, these are all required under the



           3    permit, or we presumed that they are documents, such as



           4    the site characterization reports and the engineering



           5    design reports that we presume that the department would



           6    have evaluated prior to granting this permit.



           7                And then the rest of these were all listed on



           8    what was called the encyclopedia of supporting



           9    documentation, a document that had been produced by



          10    contractor, I believe, for NV Energy, when it provided a



          11    host of other documents to NDEP.  We were provided with



          12    that, along with a number of other documents during my



          13    June 30th review of files at NDEP, and many of these



          14    documents provide the kind of information that we believe



          15    were or should have been evaluated by NDEP before coming



          16    to the conclusion that placement of -- that continuation



          17    of the permit would be sufficiently protective of the



          18    environment both with respect to the ponds in -- that



          19    currently exist in the flood plain of the Muddy River and



          20    with respect to the newly proposed ponds on the mesa.



          21                And I should also note that I believe that



          22    this entire list -- yes, this entire list is -- the first



          23    three pages are all not received, and then we have listed



          24    a number of the documents that were received.  And I



          25    should hasten to add that the Department did partially
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           1    respond to our September 8th request, and was able to



           2    find, and secure, and provide to a copying service, about



           3    half of the documents that we are seeking.



           4                But those do not provide sufficient



           5    information to fully characterize the site conditions that



           6    are relevant both are respect to the Muddy River flood



           7    plain, the ponds, and the mesa area.



           8                COMMISSIONER COYNER:  And, Mr. Chairman, if I



           9    might, one quick follow-up.



          10                I understand that, Mr. Galpren.  I understand



          11    the historic contents of the documents of the reason why



          12    you might seek them.  What I don't see in this list of



          13    documents is the documents that would have been submitted



          14    most recently for the most recent permit.



          15                Am I -- am I missing something here?  Am I



          16    flat -- flat missing something?  These all look they're



          17    historic documents that pertain to the current pond, the



          18    ones that are out there, not the ones that are under



          19    construction.  There must have been engineering reports,



          20    investigations, and evaluations that were done from the



          21    new permits for the --



          22                MR. GALPREN:  Yes.  That's -- that is our



          23    understanding, too, and that would be the reason why we



          24    continue to seek those documents, and they have not been



          25    provided.  That's category 3.
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           1                COMMISSIONER COYNER:  Okay.



           2                MR. GALPREN:  Proposed mesa ponds



           3    documentation.



           4                COMMISSIONER COYNER:  But not in this list of



           5    five pages here.  These are all essentially historic



           6    documents.



           7                MR. GALPREN:  Yes.



           8                COMMISSION COYNER:  Okay.  I just wanted to be



           9    clear.  So there's another whole, you know, pile of paper



          10    that you're seeking that is basically relevant to the



          11    current permit, the new permit, we should call it?



          12                MR. GALPREN:  Well, the first five items --



          13    well, okay.  Let -- let me put it directly here.



          14                The central theory of our case is that there



          15    is a history of non-compliance on the part of the



          16    Applicant with its prior permit.  In order to fully



          17    characterize that history, we need to have the documents



          18    that explain what has happened.  That includes clearly



          19    monitoring reports at least from 2005 through present.  It



          20    includes the reports to the second category there, of data



          21    and analysis as to the amount of and characteristics of



          22    the water -- waste water that is detected between the two



          23    liners of the existing ponds.  That's required to be



          24    reported under the permit.  It includes, as you indicated,



          25    the -- you know, the design reports and the hydrogeologic
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           1    site characterization reports that should have been



           2    provided to NDEP with respect to the newly proposed ponds



           3    in the mesa and so on.



           4                All that information we have been seeking and



           5    continue to seek.  We received a portion of the first, a



           6    portion of the groundwater monitoring reports, but as you



           7    can see, we have not received many of those, including for



           8    2002, 2003, '4, '5, '6 -- '8 -- three-quarters -- and



           9    three-quarters of '9.  None of those -- we have not been



          10    able to secure those.



          11                All that information clearly should have been



          12    provided to NDEP in the -- with the application materials.



          13    We, of course, did receive the draft permit.  We did



          14    receive the comments.  We did receive the prior permit,



          15    the current permit, the response to comments and so on.



          16                I didn't indicate -- we did not indicate



          17    that -- those documents in this listing.



          18                COMMISSIONER COYNER:  One -- sorry,



          19    Mr. Chairman.  One more quick follow-up.



          20                I assume there was a hearing or at least a



          21    permit hearing held by NDEP with regards to the permit.



          22    Did you attend it, and were any of those documents present



          23    at that hearing?



          24                MR. GALPREN:  I -- I did not.  I provided



          25    extensive -- I, myself, provided extensive comments, but
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           1    there were activists with the Sierra Club, members of the



           2    Sierra Club who did attend, and did secure any documents



           3    that were there, but none of the documents that we're



           4    still seeking were there at the time.



           5                COMMISSIONER COYNER:  Thank you.  That's what



           6    I need to hear.



           7                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



           8                COMMISSIONER ANDERSON:  Mr. Chairman, I'd like



           9    to hear from NDEP before I have any questions.  Thanks.



          10                COMMISSION CHAIRMAN GANS:  Very good.



          11                I have a question, again, of RoseMarie.  We do



          12    have subpoena authority?  I mean, I'm asking the --



          13                MS. REYNOLDS:  Yes.



          14                COMMISSION CHAIRMAN GANS:  -- the same thing



          15    that I asked before.



          16                MS. REYNOLDS:  Yes.  This is RoseMarie



          17    Reynolds, for the record.



          18                Yes.  Under NAC 445B.892, the -- as well as



          19    NRS Chapter 445A, the Commission does have the power to



          20    issue subpoenas.



          21                COMMISSION CHAIRMAN GANS:  Okay.  So that's



          22    not a question on this particular motion.



          23                Mr. Galpren, one of the things that -- that I



          24    again have to get my arms around is, you know -- and I



          25    agree with your first statement when you said the
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           1    relevancy question is not -- is for the hearing, not here.



           2    I do agree with that.



           3                However, I'm wondering how -- how many of



           4    these documents you're really looking for.  I -- I think



           5    at least now that I've got your motion, which you gave us



           6    on the 19th, gives me a little more information about what



           7    documents we're talking about.



           8                My question to you would be on the second --



           9    on the second motion you have.  How long are you thinking



          10    you need to review and analyze all these documents?



          11    Because that's going to affect the second motion -- your



          12    second motion.



          13                MR. GALPREN:  Yes.  Was this Mr. Chairman



          14    speaking?



          15                COMMISSION CHAIRMAN GANS:  Yes.  I'm sorry.



          16                MR. GALPREN:  Yes.  Yes, Mr. Chairman.



          17                Elliott?  May I -- Elliott, are you still on



          18    the line?



          19                MR. LIPS:  Yes.



          20                MR. GALPREN:  Mr. Chairman, could I have our



          21    expert, who would be compelled to review each and every



          22    document, including all their footnotes, answer that



          23    question first?



          24                COMMISSION CHAIRMAN GANS:  Certainly.



          25                MR. LIPS:  If we received all of the documents
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           1    that are on this Exhibit 3 to the reply, it would probably



           2    take me two to three weeks to go through them and review



           3    the relevant information, and understand, and prepare a



           4    full, you know, picture for a hearing, probably a minimum



           5    of three weeks.



           6                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Galpren,



           7    does that satisfy you?  Is that something that you feel is



           8    reasonable?



           9                MR. GALPREN:  Yes.  I mean, Mr. Chairman,



          10    we -- I -- I think that we stated in our opening that we



          11    seek an additional three weeks for that purpose,



          12    subsequent to actually receiving the documents.



          13                COMMISSION CHAIRMAN GANS:  I understand.  So



          14    what I am to understand -- and correct me -- I'm not



          15    trying to put words in your mouth -- from your argument,



          16    is that about three months have gone by, and you have been



          17    unable to prepare for the hearing, because you have not



          18    had the documents you need to prepare.



          19                I'm really simplifying this, but I'd like to



          20    know what's -- what's happened for three months, and now



          21    we're going to have to have another three weeks, at least,



          22    by the time you get -- after you get the documents.



          23                MR. GALPREN:  Thank you.



          24                Well, what's happened, as I tried to indicate.



          25    Is that we three times went to Carson City and reviewed
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           1    the files, and we have made repeated public records



           2    requests.  And then since the entry of the Deputy Attorney



           3    General, Carolyn Tanner, we have also submitted requests,



           4    at her request, through her to NDEP.



           5                In addition, we submitted a request to NV



           6    Energy.  We have received some documents, some -- a



           7    considerable amount of documents, as you can see in the



           8    last several pages, and we have reviewed those.



           9                And we have received some considerable data



          10    from NDEP, but not sufficient for us to know, with any



          11    degree of precision, what exactly has been going wrong and



          12    what we can recommend, reasonably, at hearing.  I mean, we



          13    certainly will do the best that we can, if we are required



          14    to go forward with only a partial record.



          15                And we believe that, for example, the sparse



          16    groundwater monitoring information that we have been given



          17    access to is -- is some evidence, but we believe that we



          18    need to provide significant evidence, and we believe that



          19    the evidence that's being withhold from us will enable us



          20    to provide a much stronger account and -- and provide --



          21    and put on a much stronger case at hearing.



          22                So we have been -- the -- the short answer to



          23    your question is that we have been trying, repeatedly, in



          24    every way that we know how, to get this information to



          25    which we believe we have a right.
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           1                COMMISSION CHAIRMAN GANS:  Okay.  Thank you.



           2    I will reserve any other questions I have until after we



           3    hear from the State and NDEP.



           4                So, Mr. Frey, I think it's your turn.



           5                MR. FREY:  Thank you, Mr. Chairman.



           6                You know, after high school I swore off



           7    reading Franz Kafka or any other Kafka-esque type novel,



           8    but these hearings or what Sierra Club's is asking for at



           9    these hearings is very difficult to for me to get my arms



          10    around.  They seem to be requesting:  Give us all the



          11    documents we need to put on a hearing against you, and



          12    don't leave any out or it will be your fault.



          13                Now, Mr. Galpren and his associates have come



          14    for -- in three times into the office.  They're entitled



          15    to get any document we have that hasn't been determined to



          16    be confidential, and I don't think that's even an issue in



          17    this matter.  But they are certainly are entitled to the



          18    documents.  But as Mr. Coyner -- Commissioner Coyner



          19    pointed out, some of these documents are 10 years old.



          20                And I have two responses to that:  One, what



          21    were they doing in the intervening 10 years and how could



          22    that possibly be relevant?



          23                What Mr. Galpren is trying to do -- and he's



          24    made no bones about this -- is to put on a case



          25    challenging the 2008 AOC, and this is the wrong forum.
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           1    The Commission has no jurisdiction over that AOC.  What he



           2    keeps asking us for is -- Sierra Club wants to get



           3    documents to determine that NV Energy is out of compliance



           4    with that AOC, take that information, and then use that to



           5    demonstrate non-compliance with the previous permit.



           6                That's unacceptable.  What Mr. Galpren



           7    needs -- and if he keeps asking the State to give him all



           8    the documents that he needs -- is simply this:  Are there



           9    any findings of alleged violations and orders that were



          10    issued as a result of the 2008 AOC, or, more importantly,



          11    what are the violations that occurred under the 1995



          12    permit?  Those are the non-compliance issues relevant to



          13    the reissuance of this permit.



          14                If he had a beef with non-compliance of the



          15    2008 AOC or anything else, he needs to go to court.  Now,



          16    it's not my job to direct him how the law works, but I



          17    feel I have to.



          18                There are laws out there, independent of the



          19    SEC jurisdiction, that allows people to get injunctions,



          20    allows them to get subpoenas, allows them to get



          21    documents, allows them to bring suit to enforce



          22    environmental laws.  But the way to do that is not under



          23    the guise of attacking the 2010 permit, and that's exactly



          24    what he's doing.



          25                What he need -- can ask is:  Did you review
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           1    this document or not, in enforcing -- (unintelligible)



           2    issued the permit.  That's the end of it.  We either



           3    reviewed it or we didn't, but a discussion as to why we



           4    didn't review some document that was put into it an



           5    appendix that NV Energy consultant prepared for some



           6    reason has nothing to do with this permit appeal.



           7                I -- I don't want to go through the details of



           8    every single one of these documents.  We will have the



           9    office open eight hours a day from here, you know, until



          10    the hearing.  He can have any document he wants.



          11                MS. TANNER:  May I add, Bill, if you're --



          12                MR. FREY:  Yes, please.



          13                MS. TANNER:  This is Lyna Tanner from the



          14    office -- from the Nevada Attorney General's Office, just



          15    because I'm sort of being implicated, personally,



          16    interestingly enough in these documents.



          17                I think it is a very simple issue.  Obviously



          18    they can ask for whatever they want under the public



          19    records law.  The question is asking for whatever they



          20    want, whether or not it's available, is grounds for



          21    continuing the appeal hearing on a water permit.  And we



          22    would submit that it is not.



          23                You know, the motions filed here are sort of



          24    out -- you know, an outrage that when they sent a request



          25    on September 13th, and -- and I responded to them as best
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           1    I could, on September 21, which, by the way, is within the



           2    public records deadlines of five working days, for



           3    documents that had what I would argue little relevance to



           4    this proceeding, and then to say that because I indicated



           5    that we would provide them as soon as possible, that



           6    somehow I'm stipulating that they're relevant to this



           7    appeal, is outrageous.



           8                You know -- and to say -- and to say, before



           9    the Commission, that we provided an incomplete response is



          10    also disingenuous.  The -- I provided to Mr. Galpren a red



          11    line of the location of those documents that were listed,



          12    as Mr. Frey indicated, from an encyclopedia provided by a



          13    consultant to Nevada Energy, of those documents that were



          14    part of our public record.



          15                Now, if they think other documents should have



          16    been considered by NDEP, that's an argument for them to



          17    make in their appeal, but we don't have any obligation to



          18    provide them with documents that were never provided to



          19    us.  That was the point.



          20                Now, as far as some of the documents -- I



          21    think Mr. Coyner correctly asked, you know, are you --



          22    you're look at these historic documents.  What about the



          23    documents that are -- that are relevant to the issuance of



          24    this permit?  Now, some of them, Mr. Commissioners, deal



          25    with permit documents that are required post-permit
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           1    issuance.  And so those documents are coming in, and as



           2    they're coming in we would certainly would proceed them to



           3    them, but at the time that they were asking for them they



           4    were not yet available.



           5                So we're doing our best to comply with their



           6    public records request, but that's a very different issue



           7    than saying, well, now I need a continuance, because you



           8    haven't given me Bureau of Corrective Action documents



           9    that have no application to the appeal of a water permit.



          10                MR. GALPREN:  Mr. Chairman, can I respond or



          11    should we --



          12                COMMISSION CHAIRMAN GANS:  Excuse me just a



          13    moment.  Mr. Frye, this is still your floor.



          14                MR. GALPREN:  Ah.



          15                COMMISSION CHAIRMAN GANS:  Do you have any



          16    other comments, Mr. Frey?



          17                          (No response)



          18                COMMISSION CHAIRMAN GANS:  I heard a beep.



          19    Did -- did somebody leave?



          20                MS. TANNER:  Oh, maybe we lost him.  Can we --



          21    can we take a quick -- I'll try to email him.  If we can



          22    take a quick break, I'll try to find him again.



          23                COMMISSION CHAIRMAN GANS:  Okay.  We will take



          24    a quick five-minute break, and we're coming right back



          25    together.  We're going to stay on and stay right by this
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           1    phone, so don't anybody leave.  Ms. Tanner, please see if



           2    you can get him back.



           3                MS. TANNER:  Well, I need him.



           4                  (Proceedings paused briefly)



           5                COMMISSIONER COYNER:  So can we say we'll



           6    resume at a certain time.



           7                COMMISSION CHAIRMAN GANS:  Yes.



           8                COMMISSIONER COYNER:  When what time will you



           9    set, Mr. Chairman?



          10                COMMISSION CHAIRMAN GANS:  The time here,



          11    Alan -- it says three minutes after 3:00.  So we'll get



          12    back in eight minutes after 3:00.  I want to keep this



          13    going.  I do not want to drag it out.



          14                COMMISSIONER COYNER:  Thank you.



          15               (Proceedings recessed as indicated)



          16                MR. FREY:  Hi, this is Bill Frey.  I don't



          17    know what happened, but I was cut off.



          18                COMMISSION CHAIRMAN GANS:  Okay.  We've



          19    gone -- Ms. Tanner is looking for you.  Is she still



          20    there?



          21                MS. TANNER:  I'm here.



          22                COMMISSION CHAIRMAN GANS:  Oh, good.



          23                MS. TANNER:  We're good.



          24                MR. FREY:  I think my phone and my computer



          25    all went off at the same time.
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           1                COMMISSION CHAIRMAN GANS:  Okay.  Hold on just



           2    a minute, because I think Mr. Coyner wanted to leave for



           3    just a couple minutes.



           4                MR. FREY:  Okay.



           5                COMMISSION CHAIRMAN GANS:  When he gets back,



           6    we'll start.



           7                  (Proceedings paused briefly)



           8                COMMISSION CHAIRMAN GANS:  Mr. Coyner, are you



           9    back yet?



          10                      (No audible response)



          11                  (Proceedings paused briefly)



          12                COMMISSION CHAIRMAN GANS:  Mr. Coyner?



          13                COMMISSIONER COYNER:  I am here.



          14                COMMISSION CHAIRMAN GANS:  Thank you very



          15    much.



          16                Mr. Frey is back on the line.  He just had



          17    gotten disconnected somehow.  So we proceed.



          18                Mr. Frey, Ms. Tanner made some statements.



          19    You may not have heard them all, but I -- you still have



          20    the floor as far as I'm concerned, and I want to make sure



          21    you're -- that you were done.



          22                MR. FREY:  Yeah.  I -- thank you,



          23    Mr. Chairman.  I'm sorry.  I don't know what went wrong



          24    here, but my computer and phone all went dead at the same



          25    time.
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           1                I just want to add one comment at the end,



           2    and -- and then we can move on.



           3                We -- Sierra Club has brought up this Bureau



           4    of Corrective Action, AOC, a number of times.  What -- the



           5    obligation that the Bureau of Water Pollution Control has



           6    or NDEP has, statutorily, is to look at the preceding



           7    permit, not anything else, but the preceding permit, and



           8    see if they're in compliance with that.  And I guess I'm



           9    repeating myself.  That's a pretty simple step, and if



          10    they have a problem with that, they need to be in a



          11    different forum.  Thanks.



          12                Thank you.  And I apologize again for the



          13    being cut off.



          14                COMMISSION CHAIRMAN GANS:  Okay.  Before you



          15    leave the floor here I want to make sure that Mr. Anderson



          16    or Mr. Coyner doesn't have any questions or comments of



          17    you.



          18                COMMISSIONER COYNER:  I'll wait to hear in NV



          19    Energy.



          20                COMMISSION CHAIRMAN GANS:  Okay.  I do have



          21    one question, pretty simple.



          22                Ms. Tanner, do I get from your comments that



          23    you have provided Sierra Club with any and all documents



          24    that you have or they have the opportunity to get any and



          25    all documents you have?
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           1                I mean, does the subpoena power apply to NDEP



           2    because they haven't given documents?  I -- I'm a little



           3    confused on this.



           4                MS. TANNER:  Well, I guess I'm a little



           5    confused on what they're asking, as well.  I will say that



           6    since this motion came up, I -- I was transferred to



           7    another case.  So I'm no longer lead Counsel, and I had



           8    some follow-up.



           9                I sent -- on my letter that I sent to



          10    Mr. Galpren on September 21st, I went through, line by



          11    line, each one of those documents that was in our



          12    possession, and there were a few that I needed to follow



          13    up on.  And I have since followed up on.  I probably need



          14    to just final follow-up, but there was some confusion on



          15    our part, you know, for what (unintelligible) brought up



          16    the groundwater monitoring reports, for instance, and it



          17    was unclear if they were asking for Bureau of Water



          18    Pollution Control monitoring, reports, which would have



          19    been provided already, or if they were asking for



          20    Corrective Action's monitoring reports.  So there was some



          21    confusion there.



          22                So I certainly have a response, and I do



          23    believe that some of the things that they were asking for



          24    were not yet provided, but as was indicated earlier on the



          25    call, I think some of the design for the -- for the mesa



                                          71

�









           1    ponds -- I believe -- and I'll defer to NDEP, that that



           2    has since been provided.  But, again, those were pending



           3    documents -- documents pending the issuance of this



           4    permit.



           5                So -- but as far as, you know, the statement



           6    that, well, we gave an incomplete response, it's not



           7    necessarily true.  There were a number of documents, and



           8    we highlighted each and every one that were never in our



           9    possession, and I referred them to Nevada Energy.



          10                They are entitled to the documents that are in



          11    our possession, because those are public records, and we



          12    don't have a dispute with that, and they don't really need



          13    to subpoena to get that.  What they need -- if they need a



          14    subpoena from Nevada Energy, that's a different issue, and



          15    I won't speak to that.



          16                But -- or if they have a problem saying that



          17    those documents in Nevada Energy's possession should have



          18    been in our possession, which is unfortunately much of



          19    what Mr. Galpren was saying, he was saying you -- NDEP,



          20    you need to go get us those documents, and my response



          21    was, no, that's not part of our public records.  I don't



          22    have an obligation to go pick those up for you.  You go



          23    talk to Nevada Energy.



          24                Same thing with the site assessment, their --



          25    or their site access.  They were very upset that NDEP
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           1    didn't give them access to NV Energy's private property.



           2    Again, that's not our position.  That's not our duty, nor



           3    would we ever be able to do that.  Again, they'd have to



           4    deal with Nevada Energy.



           5                So we gave them what we had in our public



           6    record at the time of my response, September 21st, and I



           7    do have a follow-up, and we -- and we can talk about that,



           8    but it's not extensive.  It's certainly not anywhere near



           9    the number of documents that he's looking for.  And,



          10    again, whether or not those are relevant to the issue of



          11    this permit appeal is a totally separate issue.  And so by



          12    me simply responding to the public records request, I'm



          13    not stipulating that any of those documents are relevant



          14    to the issue of the water permit.



          15                COMMISSION CHAIRMAN GANS:  Question -- I



          16    probably don't have to ask, but I will, anyway:  So what I



          17    hear you saying is you're not making any relevancy



          18    decisions on behalf of anyone, because I see -- I note,



          19    and I know Mr. Galpren said this is in -- in his motion.



          20    He says:  The failure of NDEP.  So it's like you failed to



          21    do so you were supposed to do or give something that you



          22    had, and you're telling me that is not the case.



          23                MS. TANNER:  Yes.



          24                COMMISSION CHAIRMAN GANS:  Okay.  Okay.  I'm



          25    with the other panel members.  I don't have any other
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           1    comments until we hear from Nevada Energy.  So we'll go to



           2    Nevada Energy next.



           3                MR. WOODWORTH:  Are you ready for me?  This is



           4    Tom Woodworth, NV Energy.



           5                COMMISSION CHAIRMAN GANS:  Yes, sir.



           6                MEMBER WOODLAND:  Thank you.  And, again, we



           7    very much parrot the responses that have been made by



           8    NDEP's Counsel, Mr. Frey and Ms. Tanner.



           9                You know, I was also a little -- a statement



          10    was made several times by Sierra Club's Counsel that NV



          11    Energy has argued that NDEP has a right to withhold



          12    documents, and I have to take issue with that, because I



          13    have not certainly not said that in any of our pleadings.



          14    In fact, we said quite the opposite, in quote, "Sierra



          15    Club is always free to submit requests for public records



          16    pursuant to the Nevada Open Records Law, regardless of



          17    relevance to this proceeding."



          18                And I think that's the point we're trying to



          19    make that.  He -- Mr. Galpren and Sierra Club have the



          20    right under the Nevada Open Records Law to get whatever



          21    documents NDEP has, whether it's relevant to this



          22    proceeding or not.  And if -- and I would have every



          23    reason to suspect that NDEP is doing everything in their



          24    power to get those documents to them.



          25                The separate issue at relevance to this
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           1    proceeding, is whether or not they have the right to



           2    subpoena for documents.  And I don't feel Sierra Club has



           3    been constrained by the law or regulations in place that



           4    are -- for this proceeding, but I do feel constrained to



           5    go by them, and I'm going to look to NAC 445B.892, which



           6    provides the Commission subpoena power, and the



           7    Commission -- the Commission's subpoena power is upon good



           8    cause shown.



           9                What our argument is, is that there's been no



          10    good cause shown to allow for a subpoena.  I say that for



          11    two reasons.  One, something that's already been mentioned



          12    numerous times, and we feel strongly about it on our end



          13    is relevance.  There is no argument, and there is no



          14    disagreement on our end that there is existing groundwater



          15    impacts in the vicinity of the site associated with



          16    historic operations or at least likely associated.



          17                We have entered into an AOC with NDEP.  We



          18    have spent large sums of money and will for several years



          19    going forward, to investigation, characterize, and



          20    remediate those impacts, not relevant to this proceeding.



          21    None of those ponds, subject to the AOC, are subject to



          22    this permit.



          23                And with respect to the timeframe it has taken



          24    the -- for the response to Mr. Galpren's point that



          25    they've tried for several months to get documents that
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           1    they feel are relevant, and they haven't been able to get



           2    them, I'll just remind everyone of the timeline here.



           3    This permit was the notice of proposed action by the



           4    agency with was issued -- make sure I said this right --



           5    October 21st, 2009.  Here we are a year after that.



           6                So they have had -- they were involved in the



           7    public hearings.  They submitted written comments.  I



           8    don't understand -- now, I know they've become much more



           9    aggressive in the last few months, but again it's not like



          10    they've been -- it's not like they haven't had ample time



          11    to pursue this.  There -- it's been a year, and it's been



          12    a year where they feel they still haven't received all the



          13    documents they requested.  Well, maybe that's the case.



          14    Maybe it isn't.



          15                But did they take those actions at the proper



          16    time, during the public comment period?  Are those



          17    materials even relevant to this proceeding?  Those are the



          18    issues that I think are relevant and I think they're



          19    relevance specifically to your stat -- your regulatory



          20    authority in 892.



          21                I do not believe, and we do not believe here,



          22    as Intervenors, that Mr. Galpren, the Sierra Club have



          23    given any evidence of good cause to issue a subpoena and



          24    related, obviously, for the same reasons, to vacate the



          25    hearing date issue a new scheduling order.
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           1                And that's it.



           2                COMMISSION CHAIRMAN GANS:  Okay.  Mr. Anderson



           3    and Mr. Coyner, again?



           4                COMMISSIONER ANDERSON:  This is Pete Anderson.



           5                Just a question for Mr. Galpren.  The table



           6    that arrived on October 19th, when was that produced?



           7                MR. GALPREN:  In Exhibit 3?



           8                COMMISSIONER ANDERSON:  Yes, sir.



           9                MR. GALPREN:  Probably we finished that the



          10    day before.  And this is just a summary with some comments



          11    as to their relevance of the -- I think it's Exhibit



          12    Number 2 from the motion on October 6th.



          13                COMMISSIONER ANDERSON:  Okay.  So --



          14                MR. GALPREN:  But I wanted to -- we wanted to



          15    show the specific relevance since that was -- since the



          16    question was raised about that, by the opposition,



          17    specific relevance each of these documents.



          18                COMMISSIONER ANDERSON:  Okay.  So when you



          19    went to the visit NDEP's offices in Carson City, did you



          20    have a table such as this to go down to request your



          21    information?



          22                MR. GALPREN:  No, we didn't.  We asked for --



          23    well, in June 30th, all information as to compliance,



          24    and -- compliance with the prior permit of NV Energy's



          25    Reid Gardner site.  And then we asked for specific
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           1    additional documents that weren't in the first -- that



           2    were not available to us by follow-up email to Gerald



           3    Gardner, both before the July visit and before the August



           4    visit.



           5                And those documents -- some of those were



           6    determined to be in the archives.  Some of those documents



           7    were determined to be with the Bureau of Corrective



           8    Action.  So we needed to, you know, coordinate with NDEP



           9    to be able to view the documents.



          10                But we never were able to -- they -- they



          11    never were able to produce -- or never did produce any of



          12    the first three sets of critical documents that are in



          13    Exhibit 3, the balance of the quarterly monitoring



          14    reports, and any information with respect to the quantity



          15    or characteristics of the waste water in the -- analyzed



          16    by the interstitial layer monitoring, and have provided --



          17    and still have not provided any information as to the



          18    characterization of the site on the mesa or any of the



          19    engineering design reports for the newly proposed ponds.



          20                Categories 4 and 5 were supposed to be



          21    submitted pursuant to the current permit, and we certainly



          22    want to be able to review that prior to the hearing.



          23    Those were required to are be submitted by NDEP by the end



          24    of September.  We still haven't received those.  And none



          25    of those were part of the list -- the larger list that
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           1    comprises the balance of this, that we received, the list,



           2    itself, from NDEP at the end of June.



           3                So the balance of this are documents that we



           4    sought so that we could fill in the holes, given the



           5    absence of information that was provided in June, so that



           6    we could piece together what is happening in the absence



           7    of their providing us with the direct documentation as to



           8    the design of the mesa ponds and site characteristics.



           9                And -- and any of the historical and current



          10    monitoring of groundwater -- I'm sorry -- of the



          11    interstitial waste water monitoring and the balance of the



          12    quarterly groundwater monitoring reports.



          13                The first one is expressly required to be



          14    provided to the Bureau of Corrective Action pursuant to



          15    the permit in 2005, Section 2B2.  The second interstitial



          16    layer monitoring is required to be provided to the Bureau



          17    of Water Pollution Control pursuant to the permit Sections



          18    1A2 and Sections 1A1.



          19                And then the characterization -- character --



          20    characteristics of the mesa site and the engineering



          21    design reports for the proposed ponds, those were



          22    obviously required to be provided to NDEP, and we simply



          23    have sought them and have not received them.



          24                COMMISSION CHAIRMAN GANS:  Mr. Woodworth, this



          25    is Jim Gans.  I guess I don't understand what you're
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           1    saying.  The Item 3 -- let's start there, the most recent



           2    one you just talked about.



           3                They were supposed to be -- I mean, you're



           4    tying to find them, or they weren't submitted, or I -- I'm



           5    not understanding what you're saying.



           6                MEMBER WOODLAND:  Was that addressed to



           7    Mr. Galpren or Mr. Woodworth?  I'm sorry.



           8                COMMISSION CHAIRMAN GANS:  Mr. Woodworth.



           9    Excuse me.



          10                MEMBER WOODLAND:  NV Energy?



          11                COMMISSION CHAIRMAN GANS:  Yes.  You just



          12    made --



          13                MS. REBERT:  Galpren just made that statement.



          14                COMMISSION CHAIRMAN GANS:  Who made that last



          15    statement?



          16                MEMBER WOODLAND:  That was Mr. Galpren.



          17                COMMISSION CHAIRMAN GANS:  Oh, I'm sorry.



          18    Then it is to you.  I thought it was still -- I -- what I



          19    don't understand is:  You're saying these are documents.



          20    You got them on a list.  You haven't gotten them, and yet



          21    I understand that they were supposed to be submitted.



          22    These are documents that you believe NV Energy has?



          23                MR. GALPREN:  So this is Dan Galpren.  That



          24    question is addressed to me?



          25                COMMISSION CHAIRMAN GANS:  Yes.
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           1                MR. GALPREN:  Yes.  Okay.  We're -- we're



           2    again looking at Exhibit 3 in response to the opposition



           3    to the motion.



           4                So the first five sets:  Quarterly groundwater



           5    monitoring reports, interstitial layer monitoring,



           6    proposed mesa ponds documentation, updated sampling and



           7    analysis plan, and updated operations and maintenance



           8    manual, those sets of documents were not on any list.



           9                Those documents are -- were either required to



          10    be -- and -- and data, were either required to be



          11    submitted to the Bureau of Water Pollution Control on a



          12    regular basis pursuant to terms of the 2005 permit.  And



          13    also I should say identical terms in the 2010 permit, or,



          14    with respect to the documentation as to the proposed mesa



          15    ponds, we believe were obviously required to be reviewed



          16    by NDEP before it could make its relevant findings and



          17    determinations precedent to issuing the permit.



          18                Then the balance of these documents, we



          19    believe, many of them were reviewed or should have been



          20    reviewed by NDEP, and so we believe that many of them



          21    should be in the files of NDEP.  For example,



          22    correspondence between the Applicant and NDEP.  That



          23    correspondence should be with NDEP.  That's on the fourth



          24    item of page 2 or -- for example, the item right above



          25    that, NDEP's 1999 Hydrogeologic Assessment Principle
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           1    Components and Data Needs.  That's an NDEP document.  It



           2    should be with NDEP, and we should not be forced to go to



           3    NV Energy for documents that clearly should be with NDEP.



           4                And then another -- a number of these



           5    documents, it's true, are fairly old.  For example, some



           6    of these documents have to do -- were -- were published in



           7    2004 or 2005; one in 2003, having to do with the



           8    hydrogeologic characterization of the existing waste water



           9    pond sites or proposed sites.



          10                But let's have that information because we



          11    have no other information as to the background



          12    hydrogeologic conditions, and in order to be able to



          13    fairly assess what is happening to groundwater, you want



          14    to also be able to assess what the natural background



          15    conditions should be, and so that's the reason why those



          16    are relevant.



          17                COMMISSION CHAIRMAN GANS:  Well, I'm not going



          18    to judge the relevancy yet.  I'm just trying to figure out



          19    where these documents are.  Ms. Tanner and -- and -- do --



          20    you don't have these five?



          21                MS. TANNER:  I can go through -- (coughing)



          22    excuse me.



          23                Sorry.  I've been operating under bronchitis



          24    (coughing).



          25                MR. FREY:  While -- while Ms. Tanner is
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           1    coughing, may I say something, Mr. Chairman?  This is Bill



           2    Frey.



           3                COMMISSION CHAIRMAN GANS:  Sure.



           4                MR. FREY:  On the first page -- and I've



           5    already scrolled past -- past it.  I'm on the computer,



           6    but about -- go down one, two, three, four -- the fourth



           7    document that they're requesting.  Updated sampling



           8    analysis plan was requested September 13th.  It was due



           9    September 25th of 2010, but this document that they're



          10    asking for had no role in whether to issue the permit or



          11    not.  This document was required as part of the permit.



          12                So in their case -- I mean, there's a lot of



          13    documents in here.  I just singled those -- that one and



          14    the next one out.  But, you see, these are documents, it's



          15    true.  I don't know if they have them or not.  Certainly



          16    they're entitled to them.  But we're being asked to



          17    provide these documents and allow time to review them when



          18    on their face we know that they were not decision



          19    documents.



          20                UNIDENTIFIED SPEAKER:  Well --



          21                MS. TANNER:  And I -- I would -- this is Lyna



          22    Tanner.  I would concur with that and (coughing) I believe



          23    Item Number 3, 4, and 5 all were conditions of the permit,



          24    including -- engineering design reports were required to



          25    be submitted prior to construction.  The site preparation
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           1    is not construction.  So that -- at least as of last week



           2    that was not yet available, although I do believe we



           3    thought that might have been coming in, and I think there



           4    was a reference to that, in fact, that it did come in.



           5                In regards to the quarterly groundwater



           6    monitoring report, I had indicated earlier that there was



           7    some confusion on that point, and this has sort of been



           8    put on hold, given all of this motion work, but



           9    essentially we were under the impression that all the BCA



          10    monitoring reported been provided through Legal Copycats,



          11    that they did, in fact, have those.



          12                And with the exception of archives 2002, 2003



          13    discharge monitoring reports generated as a condition of



          14    the per -- of the prior permit, Sierra Club had access to



          15    and did, in fact, according to our records, copy those



          16    back in August.



          17                So -- and then as far as the interstitial



          18    layer monitoring, this one is a little bit unusual, and



          19    I'll defer to NDEP as that this actually has been



          20    provided, I believe it was an error in the prior permit.



          21    It was required, but there was no deadline, and so the new



          22    permit corrects that.  They are to provide that



          23    information on a certain schedule.



          24                So under the prior permit it just said, you



          25    know, thou shalt provide, and so that -- that information,
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           1    I believe, was in the process of being cleared up.  And I



           2    think it -- again I would defer to NDEP, but I believe



           3    that if that information came in, it's come in -- come in,



           4    in just the past few days.



           5                MR. GALPREN:  Mr. Chairman, is it possible to



           6    respond to some of these points?



           7                COMMISSION CHAIRMAN GANS:  Well, I want to



           8    hold on just a second.  I've let this go.  I didn't ask



           9    Mr. Woodworth if he was done or not.



          10                MEMBER WOODLAND:  Oh, absolutely, sir, yes.



          11    This is -- this is Tom Woodworth and I was finished with



          12    my remarks.



          13                COMMISSION CHAIRMAN GANS:  Okay.  I want to



          14    make sure.  And also I want to make sure that Mr. Coyner



          15    and Mr. Anderson -- I want to make sure that you have your



          16    questions and comments answered before I go any further.



          17                COMMISSIONER COYNER:  This is Commissioner



          18    Coyner.



          19                I've kind of got, you know, three bags of



          20    documents here.  I've got these older documents, which may



          21    or may not be relevant, and which may or may not be in the



          22    position NDEP.



          23                It would be convenient, although I guess that



          24    because of the timing, NDEP didn't have to be able to go



          25    through this list and say, not in our possession, you
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           1    know, we don't got the Intelligence Corporation 1986



           2    Hydrogeologic Study that's referred to here, whether



           3    they're relevant or not, but at least to be able to



           4    respond to that.



           5                Any documents that were relevant to the new



           6    permit, the one that was just issued, I would think --



           7    unless, as Mr. Frey has indicated, they are conditioned on



           8    the permit, I would have think those would be all in a box



           9    somewhere, all in a bunch, and that you'd have ready



          10    access to those.



          11                So I'm a little confused why the Appellant



          12    seemingly doesn't have the ability to have those or -- or



          13    they can't be provided.  That one's still a question in my



          14    mind.



          15                The third bag is stuff that's ongoing all the



          16    time, the groundwater monitoring reports.  I should be



          17    able to walk over the two blocks to NDEP, tomorrow and my



          18    lunch break and pull out the first quarter report of 2009



          19    for these groundwater reports.  I mean, it should be that



          20    simple.  And why three visits to NDEP didn't result in



          21    that is -- I can't understand that in my head.  Whether



          22    it's relevant or not.  It may or may not be.  That will be



          23    decided at the hearing.



          24                But you know, that -- that type of data, you



          25    know, should be just right at people's fingertips or
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           1    should be posted on the Internet as some have advocated.



           2    So I'm thinking about those three bags.  I'm less



           3    concerned about the first one, because that's historic.



           4    It may or may not be relevant.  That will be decided at



           5    the hearing.



           6                The second, which was the stuff that was



           7    essentially in the box where the new permit was



           8    discussed -- you know, like -- I'm sure someone went out



           9    and did a site characterization on the soils, for where



          10    they want to put these new ponds.  Was that considered



          11    when the permit was being vetted?  You know, what



          12    documents were considered when the permit was under



          13    consideration by NDEP of the current data, not stuff



          14    historic, not stuff down below.  And I don't see that



          15    list.  I will have a -- I wasn't at the NDEP hearing, so I



          16    don't know what they provided at the permit hearings.



          17                And then the third thing about ongoing



          18    groundwater monitoring data, that should be as plain as



          19    the nose on your face.  So I'm really a little bit



          20    confused, and I can sympathize a little bit with the



          21    Appellant here.  If I'm confused, then certainly they are.



          22                COMMISSION CHAIRMAN GANS:  Okay.  Can either



          23    Mr. Woodworth or Bill, can you shed any light on



          24    Mr. Coyner's confusion?



          25                MEMBER WOODLAND:  This is Mister`-- this is
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           1    Tom Woodworth with NV Energy.



           2                I really can't speak to the issues in terms



           3    of -- all I can say is NV Energy has certainly submitted



           4    everything that they've been required to do to NDEP, and



           5    I -- I have every reason to understand that NDEP's doing



           6    everything in its power to get those documents to -- to



           7    the Appellant.



           8                I mean, our issue has always been two --



           9    two-fold.  Relevance -- I mean, we know they're entitled



          10    to the documents, but is it relevant to this proceeding,



          11    and should it be a basis to suspend their subpoena?



          12                But, yeah, I won't go into that a lot any



          13    further already.  So -- but that's all we can add to this



          14    discussion.



          15                COMMISSION CHAIRMAN GANS:  Well, in the -- in



          16    the motion -- I think this is the October 6th motion --



          17    Sierra Club is alleging that you have refused -- very



          18    simply, the word is in the motion -- you have refused to



          19    provide the materials.



          20                MEMBER WOODLAND:  NV Energy has -- NV Energy



          21    has directed -- we had a -- I had a personal conversation



          22    with Mr. Galpren, and I instructed him that any requests



          23    for documentation he should direct them to NDEP, and that



          24    we have provided everything to NDEP that we are required



          25    to under the application.
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           1                But I can't imagine it would be surprising to



           2    anybody that we're not -- we have no obligation to provide



           3    anything to somebody who is suing us at this point.  We



           4    provided everything we're required to, to the regulator.



           5    And if they have -- if they have a request of those



           6    documents, they're entitled to request them from the



           7    regulator.



           8             (Participants talking at the same time)



           9                COMMISSION CHAIRMAN GANS:  I have a further



          10    question to follow up with Mr. Woodworth.



          11                So am I correct in simply assuming, from what



          12    you said, that the subpoena isn't going to do -- make any



          13    difference as far as NV Energy is concerned, anyway?  Is



          14    that what you're saying.



          15                MEMBER WOODLAND:  No, no, no.  Of course, not.



          16    If -- I mean, I was trying -- I mean, I didn't want



          17    to explain to Mr. Galpren how he should go about doing



          18    this, but obviously if we have an enforceable subpoena,



          19    we're going to comply with it, but we don't have one right



          20    now.



          21                And we don't think they're entitled to



          22    subpoena documents that are irrelevant to this proceeding.



          23    And so that's why we were challenging the subpoena aspect



          24    of it.  If they -- what I explained to Mr. Galpren is:  He



          25    is entitled to anything he wants from NDEP under the Open
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           1    Records Act.  I don't believe what he's requesting of us



           2    is relevant to this permit proceeding.  So I'm not willing



           3    to provide it to him.



           4                Obviously, he's -- if he goes to you guys and



           5    is able to get an enforceable subpoena, and you guys



           6    believe, in your judgment, it's relevant, and that's



           7    forced upon us, we're obviously going to comply.



           8                COMMISSION CHAIRMAN GANS:  Thank you.



           9                MEMBER WOODLAND:  Yeah.



          10                COMMISSION CHAIRMAN GANS:  Mr. Coyner,



          11    anything else?



          12                COMMISSIONER COYNER:  Well, I would be more



          13    comfortable if I knew what documents were provided to the



          14    public at the permit hearing, when the new permit was



          15    discussed, if there was a list, if there was a map, if



          16    there was a picture, if there was a cartoon.  I would be



          17    very happy -- you know, that would make me feel a little



          18    bit better, because that should be readily available.  As



          19    I said, that should be in the box, and constrained, and --



          20    and simply should be able to be provided to anyone.



          21                If he -- if the Appellant is having a problem



          22    getting those types of documents, I`-- I'm a little



          23    concerned.  These historic ones, I'm not -- I'm not too --



          24    you know, somebody read a report, and it referenced a 2002



          25    document, and the 2002 document is not there, I'm not
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           1    really concerned about that, and that's a subject for



           2    another day.



           3                Stuff that was provided at the permit



           4    hearing -- you said, the activists were there.  I would



           5    assume that they picked up any documents that were made



           6    available to the public.  So those should be available to



           7    Mr. Galpren.  He should have them.



           8                And then this -- the groundwater monitoring



           9    stuff, again, there may or may not be relevant, but if



          10    people are having trouble obtaining those, that makes me



          11    not happy with the system.  So that's -- that's my



          12    commentary, Mr. Chairman.



          13                COMMISSION CHAIRMAN GANS:  Mr. Commissioner



          14    Anderson?



          15                COMMISSIONER ANDERSON:  Well, all of the



          16    discussion, I think, we're on the about the same place



          17    here, Mr. Chairman.  I agree.  I think if there's an issue



          18    with not being able to get the current documents that were



          19    a part of the decision making process for this permit,



          20    then that needs to be resolved.  And I guess I'd like to



          21    hear from Mr. Frey to that respect.



          22                MR. FREY:  Sure.  This is Bill Frey.



          23                And we are not hiding or keeping the



          24    Appellants from any documents.  I hope I've made it clear



          25    that whatever documents we have, unless they're
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           1    confidential, they're entitled to have.



           2                Ms. Tanner identified one group of documents,



           3    monitoring reports, that we were confused as to which



           4    monitoring reports they were referring to, the monitoring



           5    reports at Bureau of Corrective Actions or the monitoring



           6    reports at the Water Pollution Control, but that's simple



           7    to -- to straighten -- to fix.



           8                She was going to send out a letter to that,



           9    and I said hold off.  We're having the hearing today.



          10    Let's just get it all over with at one time.



          11                MS. TANNER:  And --



          12                MR. FREY:  The problem is I -- I can't keep



          13    saying, you know -- Sierra Club's position is we keep --



          14    we keep not giving them documents, but when they come in



          15    we copy them -- we send to the Copy Store any document



          16    they select.  You see, I'm being put in a position of



          17    trying -- I will always lose this argument that you



          18    haven't supplied the documents I need.



          19                Because no matter what I do, they're going to



          20    say, uh, that's not the ones we need.  We need the ones



          21    that show that you're guilty.  I don't know what those



          22    ones are, but --



          23             (Participants talking at the same time)



          24                MR. GALPREN:  That's very objectionable.



          25                MR. FREY:  (Unintelligible) and they can have



                                          92

�









           1    everything -- like I say, every document we have is a



           2    public document.



           3                Mr. Coyner, you've been right on that.  I



           4    understand your -- your three groups of documents.



           5    Obviously the one in the future, we can't supply.  The



           6    ones, you know, in -- what do you call it -- the



           7    warehouse, you know, those may be way over.  But if it's



           8    in the building -- and there are some documents down in



           9    the Las Vegas, a shelf of documents there, but if we have



          10    the document and -- we will provide it.



          11                I can't -- you know, until this list came out,



          12    I don't have a way of reading their minds as to what --



          13    not only don't I have that capability, if I had it, I



          14    don't have to use it.



          15                MS. TANNER:  This is Lyna Tanner.  May I --



          16    Bill, may I put a finer point on that?



          17                MR. FREY:  Sure.



          18                MS. TANNER:  I -- I do appreciate the comment



          19    by Chairman Coyner that, you know, certain documents



          20    should be readily available.



          21                And I think if you -- you know, think back



          22    about what was said today, Mr. Galpren indicated that



          23    their first visit, that they came to NDEP in Carson City,



          24    which is where Water Pollution Control permit files are



          25    located, to look at all of those documents that were
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           1    relevant to the issuance of the permit.  That was back in



           2    June.



           3                Now, in September they -- they list out a



           4    number of documents that, with all due respect, are



           5    primarily related to Bureau of Corrective Action.  Those



           6    files are located in Las Vegas.  So, again, there was some



           7    confusion on -- on whether (sic) they mean by monitoring



           8    reports, groundwater monitoring reports.



           9                Are they talking about the discharge



          10    monitoring reports to which we have a record that they



          11    copied, that, by the way, contain actually the similar



          12    data to the groundwater monitoring reports that they're



          13    requesting from the Bureau of Corrective Action?  And



          14    then, more importantly, is that relevant to the



          15    issuance -- to the issue of whether or not they get a



          16    continuance?



          17                So, again, it's not that we're refusing to



          18    provide it.  It's that they -- they have been given



          19    opportunity to -- to access those documents that were



          20    relevant to the issuance of the permit.  They got that



          21    back in June.  Three months later they make a request for



          22    Bureau of Corrective Action documents, which I would argue



          23    are not relevant.



          24                And, yes, they're entitled to see them, but



          25    the question is:  Does that entitled them to a continuance
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           1    of the appeal of a water permit?  And I would say the



           2    answer is no.



           3                COMMISSION CHAIRMAN GANS:  Thank you.



           4                MS. TANNER:  And -- and, your Honor, and



           5    I'm -- excuse me.  I always say your Honor.



           6                And -- and Mr. Chairman, NDEP is on this call,



           7    and they can certainly answer any questions about



           8    documents that were provided and the manner in which they



           9    were provided if there are any specific questions that I



          10    haven't -- that I or Mr. Frey haven't answered.



          11                COMMISSION CHAIRMAN GANS:  Thank you.



          12                Mr. Galpren, I think I cut you off a little



          13    earlier.  We're about ready -- the panel is about ready to



          14    go into deliberation.  Is there anything else that you



          15    wanted to add?



          16                MR. GALPREN:  Yes.  Absolutely, Mr. Chairman.



          17    Thank you for the opportunity.



          18                The -- I can't -- I can't respond to all of



          19    these things that were said, but let's be very clear about



          20    this.  The quarterly groundwater monitoring reports are



          21    required under the permit to the Bureau of Corrective



          22    Actions, under the permit Section 2B2.



          23                And there can be no doubt that those documents



          24    are within the control of the Bureau of Water Pollution



          25    Control, not merely the Bureau of Corrective Actions.
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           1                It's true that the permit requires a copy of



           2    them to be sent to BCA, but the primary repository -- the



           3    agency that -- the bureau that is responsible to oversee



           4    permit compliance, is the Bureau of Water Pollution



           5    Control.



           6                Second, with respect to the interstitial layer



           7    monitoring, contrary to what Ms. Tanner told you a few



           8    minutes ago, the 2005 permit and the 2010 permit are no



           9    different with respect to the reporting periods.  Each



          10    requires that leakage rates shall be reported in units of



          11    average gallons per day, per month, per pond, so monthly



          12    reporting.



          13                That material is -- or is -- is required to be



          14    reported to the Bureau of Water Pollution Control.  NV



          15    Energy has just stated that they provide all the



          16    information that they're required to, to the Bureau of



          17    Water Pollution Control, and I don't know how we could



          18    have been any more clear about what we were seeking than



          19    when we asked for -- asked for this data.



          20                The information as to the hydro --



          21    hydrogeologic site characterization of the mesa, we've



          22    already heard that that material -- well, at least the



          23    engineering design reports -- I'm presuming that they also



          24    provided site characterization reports -- was provided and



          25    formed the basis for NDEP's approval on July 25 of -- of a
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           1    construction permit.



           2                So why then could we not receive that



           3    documentation that we asked for, hydrogeologic site



           4    characterization of the mesa and the engineering design



           5    reports?  There's been no claim of confidential business



           6    information.  There's been no explanation for failing to



           7    give us those materials.



           8                So these are materials, at least the first



           9    three categories, that are clearly required to be provided



          10    to NDEP on a regular basis or clearly required to be



          11    provided to NDEP through the permitting process.



          12                As to the other documents with -- that have



          13    been identify through a document that was provided to us



          14    by NDEP, in response to our request for information, we



          15    need those documents in part because they have declined to



          16    give us the -- the other relevant information, the



          17    quarterly -- the historical quarterly groundwater



          18    monitoring reports, including through 2009, the historical



          19    and current interstitial layer of monitoring reports,



          20    and -- and so on.



          21                And we need them also so that we can be able



          22    to come up with an assessment as to the background



          23    conditions of -- the hydrogeologic background conditions



          24    against which the performance of the existing ponds, which



          25    continue under the current permit, and the performance of
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           1    the proposed new ponds can be adequately predicted.



           2                Without that information, we will not be able



           3    to make the kind of arguments that we wish to make at the



           4    hearing and in briefing that namely the permit terms are



           5    either sufficiently protective or insufficiently



           6    protective of the environment.



           7                I think I can leave it there.



           8                COMMISSION CHAIRMAN GANS:  Okay.  Thank you



           9    very much.



          10                We will now go into our deliberations, the



          11    panel deliberations.  I'd ask -- or give the panel a



          12    couple of thoughts.



          13                Number one, I think the law is pretty specific



          14    about good cause for our deliberation or our decision.  I



          15    think there may be also -- if we decide not -- are



          16    inclined not to do the subpoena, we could also ask that



          17    certain public documents be made available as soon as



          18    possible or as a -- as a condition of our deliberation.



          19                And I want to bring to the attention of the



          20    panel, on page 7 of 8, of the motion by Sierra Club,



          21    October 6th.  There's a sentence at the very end that



          22    says, "In the alternative, in the event the SEC denies



          23    requested action on Number 1, Sierra Club requests a



          24    one-week delay in the presentation of brief" -- "of



          25    briefing schedules."
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           1                So Mr. Coyner and Mr. Anderson, I'd like to



           2    make sure that you kind of keep these in the back of your



           3    mind, and at least provide the panel with your thoughts on



           4    where we should go with this.



           5                COMMISSIONER COYNER:  This is Commissioner



           6    Coyner.  Did we have a date certain for submittal of



           7    briefs, RoseMarie?



           8                MS. REYNOLDS:  Yes, we did.



           9                COMMISSIONER COYNER:  And that was?



          10                MS. REYNOLDS:  The date for the Appellant's



          11    opening brief was earlier this month, and the Appellant



          12    did file their brief, although they've requested the right



          13    to supplement their brief based on what happens at this



          14    hearing today.



          15                If I -- my memory serves me correctly, I



          16    believe that the State and the Intervenor's brief, in



          17    response to that opening brief, are due today, and then



          18    the reply brief, if the Appellate chooses to file one, I



          19    believe is due either at the end of next week or at the



          20    beginning -- like November 1st or 2nd.



          21                COMMISSIONER COYNER:  Which is the week of the



          22    currently-scheduled appeal hearing, November 4 and 5.



          23                MS. REYNOLDS:  Right.



          24                COMMISSION CHAIRMAN GANS:  Correct.



          25                COMMISSIONER COYNER:  Mr. Chairman, could I
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           1    ask NDEP a question?



           2                COMMISSION CHAIRMAN GANS:  Absolutely.



           3                COMMISSIONER COYNER:  With regards to the



           4    grouping of the documents -- and, Bill, if you're going to



           5    respond, I'm looking at the five-page document list, the



           6    hit list.



           7                MR. FREY:  Yes, sir.  I -- need to reopen it



           8    on my computer.



           9                COMMISSIONER COYNER:  Okay.



          10                MR. FREY:  But just a second.



          11                COMMISSIONER COYNER:  Well, I can you can do



          12    this off the top of your head.



          13                MR. FREY:  Yeah, sure.



          14                COMMISSIONER COYNER:  Can you tell me in group



          15    one, which is the quarterly groundwater monitoring



          16    reports -- I understand they're in two different sections



          17    of NDEP -- but do they exist?



          18                MR. FREY:  I believe so.



          19                COMMISSIONER COYNER:  They exist.



          20                MR. FREY:  Yes.



          21                COMMISSIONER COYNER:  So they were submitted



          22    by the company promptly, and they -- they all exist.  So



          23    they should be available, and I think a part of what I



          24    heard they've already been copied -- some of them.  So --



          25                MR. FREY:  Some of them have been.  I mean,
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           1    they can be put in a room to go through.



           2                COMMISSIONER COYNER:  Right.  So --



           3                MR. TINNEY:  Can I -- can I poke in?  This is



           4    Alan Tinney.



           5                COMMISSIONER COYNER:  Sure.



           6                MR. TINNEY:  I have a question,



           7    Mr. Commissioner.



           8                Bill, is that okay?



           9                MR. FREY:  If it's okay with the Commissioner



          10    it's, fine.



          11                COMMISSION CHAIRMAN GANS:  Absolutely.  Go



          12    right ahead.



          13                MR. TINNEY:  Thank you, Mr. Chair.  This is



          14    Alan Tinney for the record.



          15                To answer those questions, number one, I want



          16    to make sure that everybody understands.  We've given



          17    everything that we have -- that we know that we have.



          18    They've never been -- we've never blocked them from any



          19    document, as both of the attorneys have said -- have said.



          20                Number two is at the hearing there was never



          21    no request of any documentation, because the only thing



          22    that was done at the hearing, Mr. Coyner, that asked



          23    earlier, was -- it was a hearing, and that was the first



          24    time that Sierra Club had ever shown up, and there was no



          25    request of any documents to be brought to the hearing.  So



                                         101

�









           1    the only thing at the hearing was the permit and the fact



           2    sheet at the time.



           3                You know, we cannot provide documents that are



           4    not in our building.  So the only thing we can provide is



           5    what we have.  We have no other way to provide it.  So



           6    they've been in our building.  We provided them everything



           7    that we know that we have.



           8                So, you know, I'm not sure if I've answered



           9    your question, but we can only provide what we have in the



          10    building, and we've provided everything that we have.



          11                COMMISSIONER COYNER:  So they -- Mr. Chairman,



          12    if I might ask Mr. Tinney a question.



          13                Quarterly groundwater monitoring reports, and



          14    they've got a long list here -- multiple years, your



          15    position is they have those?



          16                MR. TINNEY:  Mr. Chairman, thank you,



          17    Mr. Coyner.



          18                Those quarterly monitoring reports, we ran



          19    that as out of the quarterly monitoring reports was part



          20    of the AOC.  They were provided that through an email from



          21    Mister`-- Mrs. Shannon Harbor out of BCA.  We did not --



          22    we did not read that as the discharge monitoring reports



          23    as part of the permit.  They're two different reports, but



          24    they were provided those, anyway.  So, yes.



          25                COMMISSIONER COYNER:  This is yes.
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           1                Interstitial layer monitoring -- again,



           2    Mr. Tinney, you don't have to answer this -- whoever knows



           3    this.



           4                The company provided all of those according to



           5    the conditions of the first permit, the 2005, I believe it



           6    is permit.  To your knowledge, they've submitted their



           7    required interstitial layer monitoring reports?



           8                MR. TINNEY:  Would you like me to answer that



           9    one, again, Mr. Commissioner?  This is Alan.



          10                COMMISSIONER COYNER:  Whoever has the



          11    knowledge.



          12                MR. TINNEY:  Okay.  Ms. Lyna -- Ms. Lyna



          13    Tanner actually said that correctly earlier.  That was a



          14    part of the permit that has no date time of when those are



          15    submitted.  They're getting those submitted as we speak



          16    right now and will provide them as soon as we get them in



          17    the building.



          18                The units that Mr. Galpren was talking about



          19    was a unit on how they deliver them to us, not of when



          20    they're supposed to deliver it to them.



          21                It's the units of -- of -- the dimensional



          22    unit of what they're supposed to deliver them to us in,



          23    not when they're supposed to give them to us.  We have



          24    fixed that in the 2010 permit to make sure that they're



          25    part of the quarterly monitoring report, the DMR's of the
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           1    2010 permit.



           2                MEMBER WOODLAND:  And this is Tom Woodworth



           3    with NV Energy, and that is absolutely correct.  We have



           4    recently learned that this was something that was -- there



           5    was just a confusion in interpretation for exactly the



           6    reasons that were said, and this had been fixed now,



           7    whereas -- contrary to what Mr. Galpren said, there is



           8    very distinct difference between a 2005 and 2010 permit.



           9                The 2005 permit does not include the following



          10    sentence I'm going to read from the 2010 permit, "All



          11    leakage rates to be reported with quarterly report."  That



          12    wasn't in there before and now it is.  And now that



          13    situation has been clarified.  As soon as NDEP brought



          14    this to our attention, our people have been immediately



          15    working to get that information collected.



          16                COMMISSIONER COYNER:  So I guess -- again,



          17    this is Commissioner Coyner for the record -- the reports



          18    that would have been generated from 2005, with regards to



          19    leak monitoring, report monitoring, exist or they don't



          20    exist?  They don't exist?



          21                And I'm a geological engineer, and the mining



          22    industry, I think, reports this stuff all the time.  It's



          23    not like it's some kind of foreign -- foreign thing to us.



          24    We are very capable of leak monitoring and detection with



          25    regards to cyanide heap leach.
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           1                So -- so do or do not the interstitial layer



           2    monitoring reports exist?



           3                MR. TINNEY:  I -- I just make -- I want to



           4    make sure that -- before I said it on the record, but,



           5    yes, the information does exist.  We are right now



           6    compiling it to make sure that we have everything, all the



           7    dates, the entire terms -- entire terms properly



           8    documented, but, yes, the information does --



           9             (Participants talking at the same time)



          10                COMMISSIONER COYNER:  Back to 2005?



          11                MR. TINNEY:  Yes.



          12                COMMISSIONER COYNER:  And -- and, again,



          13    Mr. Chairman, I don't want to belabor the point, but I



          14    think the Appellant has a point, that if -- let's just



          15    that NV Energy was going to come in and propose to



          16    construct an identical cell up on top of the hill as to



          17    what they're building down below, and if the building --



          18    ones down below, for whatever reason, are adjudged at the



          19    hearing as inadequate, that would be relevant to me --



          20                COMMISSION CHAIRMAN GANS:  Point taken.



          21                COMMISSIONER COYNER:  -- and I would want to



          22    know that --



          23                COMMISSION CHAIRMAN GANS:  Yeah.



          24                COMMISSIONER COYNER:  -- if the plastic was



          25    thicker, or thinner, or whatever.
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           1                So with regards to that, it would seem like



           2    that -- those -- that material -- again, it's from a



           3    historic system.  The system may not have been adequate to



           4    current standards.  I don't know.  So how relevant is it



           5    to the new permit?  I'm not sure.



           6                But I can tell you if they're coming in and



           7    saying, "I want to build the same one that I did down



           8    there," and the other one didn't work -- the first one



           9    didn't work, that would be relevant to me.



          10                So it's good that that information is going to



          11    be available.  I would like to think that the Appellant



          12    could be provided that information with adequate time to



          13    do that sort of analysis that I just did in my head, sort



          14    of on the fly.  So I mean, okay.  I'm there.



          15                How about this hydrologic -- okay -- those are



          16    both kind of historic, you do a sort of comparative



          17    analysis, all that sort of thing.  It could be relevant.



          18    But this Number 3 -- wasn't there or isn't there available



          19    a geological engineering report on the proposed site for



          20    these ponds?



          21                Being a geological engineer, I would think



          22    there would be one.



          23                MEMBER WOODLAND:  This is Tom Woodworth at NV



          24    Energy.  There certainly are, and they would --



          25                COMMISSIONER COYNER:  And was it in the
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           1    possession of NDEP or is in the possession of NDEP?



           2                MR. GARCIA:  This is Tony Garcia with NV



           3    Energy.



           4                So as required for any engineering technical



           5    designs like that, we have to do the hydro -- the



           6    geotechnical study.  That study has been done.  I'd have



           7    to confirm it, but I believe when the application was



           8    submitted, it was referenced and the specifications and



           9    design -- again, I'm not sure that the actual report was



          10    submitted, but it was probably referenced.  We'd have to



          11    follow up on that, but we can confirm that it was done.



          12                COMMISSIONER COYNER:  Does NDEP want to



          13    comment?  Do you have a copy that report in your



          14    possession?



          15                COMMISSION CHAIRMAN GANS:  Mr. Frey?



          16                MR. FREY:  I'd have to defer to Alan.  Alan



          17    Tinney.



          18                MR. TINNEY:  Mr. Chairman, Alan Tinney,



          19    Mr. Commissioner Coyner.



          20                We would have to look at that.  But let me



          21    take it back just for a second on what's required to issue



          22    a permit.  The issuance of a permit is required upon an



          23    application.  All this other information is -- all these



          24    other documents, and the documents -- and I also want to



          25    make sure that the interstitial fluid leakage rate of the
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           1    2005 permit -- there was no specific date that that was



           2    required to be turned in.  So there's no compliance



           3    issues.



           4                I'm sure they have the ability to do it.  I'm



           5    sure that they can do it.  I'm sure they will have the



           6    reports into us, and we'll provide them once we have them



           7    in our building.



           8                The second question is the hydrogeological



           9    report.  We'd have to look and see if actually that report



          10    was in the building.



          11                But, you know, please remember that all these



          12    ponds are zero discharge per mo -- ponds.  They're not



          13    going to be going into the -- you know, into any of the --



          14    any of the soil.  So we'll be reviewing the document of



          15    the construction and the -- and the -- and the engineering



          16    design documents of the pond once submitted prior to



          17    construction of the ponds.



          18                COMMISSIONER COYNER:  Well, I guess I thought



          19    I heard NV Energy -- this is Commissioner Coyner again,



          20    for the record -- that NV Energy is out there with the



          21    scrapers building the ponds.



          22                MR. WOODWORTH:  And -- and this is Tom



          23    Woodworth.  I think we misspoke earlier, because there was



          24    on some confusion on our end.  But the site that -- I'll



          25    let Tony Garcia state it, because the information was sent
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           1    to NDEP.  It's just a different department, apparently,



           2    that receives it.  So --



           3                MR. GARCIA:  This -- this is Tony Garcia of NV



           4    Energy.  So the way that we -- the way we have handled and



           5    work with NDEP, it's -- it's multiple departments within



           6    NDEP, where the application to renew the waste water



           7    discharge permit was directly in communication -- in -- in



           8    cooperation with the Bureau of Water Pollution Control



           9    permitting.  That would be Alan Tinney's group.



          10                As far as the design and specifications of the



          11    new ponds, that design specification, and along with



          12    whatever additional supporting documents, went to NDEP



          13    Technical Services.



          14                The third party that we dealt with, in getting



          15    the dam safety part of that approved, was with the NDEP



          16    Bureau of Water Resources, which is another different



          17    department.  So where we kept hearing about we can't find



          18    the document, there's three different divisions or



          19    departments within NDEP that we've been cooperating with,



          20    all of which have regulatory authority to either, number



          21    one, grant the permit, authorize the design and



          22    specifications, and then the final design for the dam



          23    safety part and the authority to discharge water is a



          24    different division.



          25                So there's -- there's documents throughout
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           1    NDEP.  They're not all just in one department.



           2                MR. TINNEY:  So we misspoke when we said we



           3    hadn't submitted the information to NDEP.  What was meant



           4    was that it was submitted to NDEP, but it was sent tot eh



           5    appropriate department within NDEP.



           6                UNIDENTIFIED SPEAKER:  That is correct.



           7                MR. GALPREN:  Mr. Coyner?  This is Dan



           8    Galpren.  I would just like to say, if I can, that I can



           9    quickly for the record in responding to Mr. Tinney and



          10    also to Mr. Woodworth, I -- I cannot let it stand without



          11    objecting to the characterization of the 2005 permit as



          12    not requiring reporting of interstitial layer monitoring



          13    analysis.



          14                The permit clearly says that it will be



          15    reported separately for each month, and daily flow for



          16    each month shall also be reported.  And it also says



          17    leakage rates shall be reported in units, of average



          18    gallons per day, per month, per pond.



          19                So I think that the Applicant was on fair



          20    notice, not as to what particular day of any particular



          21    quarter they need to report this information, but that



          22    information needed to be reported on a monthly basis



          23    rather than simply maintained within the offices of NV



          24    Energy.



          25                COMMISSION CHAIRMAN GANS:  Mister --
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           1                MR. GALPREN:  That's -- that's an important



           2    compliance issue with respect to the 2005 permit.



           3                COMMISSION CHAIRMAN GANS:  We understand your



           4    point, and I think that's been asked and answered.



           5    Whether you accept that answer or not, I don't know, but I



           6    do know I feel it's been answered.  And I don't want to



           7    being back and revisit that any more.



           8                MR. GALPREN:  Okay.



           9                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



          10                COMMISSIONER ANDERSON:  You know, this is a



          11    very complex situation here.  I guess if I understand the



          12    discussion with Commissioner Coyner, there is a lack of



          13    information today regarding interstitial layer monitoring,



          14    and I guess to some degree we need a clear roadmap here of



          15    how the process is to work.



          16                I feel like I'm at a bit of a loss to make



          17    a -- come to a conclusion here until I fully understand



          18    what the process for the permitting and the three



          19    different areas of NDEP or Water Resources, and how it all



          20    fits together.



          21                COMMISSION CHAIRMAN GANS:  Let me just make a



          22    comment as part of the panel.  I understand what



          23    Mr. Anderson is saying, because I had to share some of



          24    that concern or confusion.



          25                Where I stand is I -- I don't have a problem
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           1    with continuing the hearing.  I am -- I'm reluctant to



           2    pursue a subpoena power, given what I've heard today.



           3                So my -- the direction I would probably go



           4    with this or certainly consider, if the other panel



           5    members concur, would be a direction of, okay, let's give



           6    some more time, which would also give, in the alternate, a



           7    little more time with the briefing schedule, and a little



           8    more time with the hearing.



           9                I'm reluctantly saying this, because I hate to



          10    drag these things out.  It -- these things can just go on



          11    and get a life of their own.  If the panel wants to



          12    consider -- and I'm trying to do this so we can get on



          13    with this -- maybe a 30-day extension until early



          14    December.  I want to be careful.  We're all getting into



          15    the holiday season, but I'd like to get this thing done as



          16    soon as possible.



          17                So with that, as a suggestion, Mr. Coyner,



          18    Mr. Anderson, if you've got any alternatives or ideas



          19    other than, I'd certainly like to hear it.



          20                COMMISSIONER COYNER:  This is Commissioner



          21    Coyner.



          22                I came in reluctant to extend the schedule,



          23    because NV Energy has put at business risk, as they move



          24    forward.  We have a February date for -- for the pond



          25    filling that's in front of us, that I view as a sort of a
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           1    watershed date.



           2                But I'm -- I'm still uncertain -- I don't



           3    have -- I don't have, although I've heard from NDEP, that



           4    they've provided everything they have in the building,



           5    and -- but yet I hear relative -- two offices, and three



           6    different agencies, that might have relevancy to this



           7    permit or not.  That's led me to be a little less certain



           8    of moving forward.



           9                I guess I'd like to hear from the three



          10    parties -- this would be briefly -- from Nevada Energy,



          11    and Sierra Club, and from NDEP, their feelings about a



          12    continuance.



          13                COMMISSION CHAIRMAN GANS:  We'll take them in



          14    the same order before, and the Appellant first.



          15                MR. GALPREN:  Thank you, Mr. Chairman and



          16    Members.



          17                Well, a 30-day extension would be adequate



          18    if -- if there's not a tremendous delay in getting the



          19    necessary data and documents.  To expedite, it probably it



          20    would be good if I and my expert could speak directly to



          21    NDEP officials who would be in charge of trying to, you



          22    know, aggregate this information and convey it to us.



          23                As I said in the opening, I think that we need



          24    about -- at minimum of three weeks subsequent to actually



          25    receiving the information to be able to, you know, fully
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           1    digest it and utilize it in our briefing and the hearing.



           2                So 30 days -- if we're talking about 30



           3    working days that could work, so long as -- so long as the



           4    information is received within the first 10 days.  Now, I



           5    don't know how else to answer that question.  We need



           6    sufficient time to be able to read the documents and to be



           7    able to analyze it.



           8                COMMISSION CHAIRMAN GANS:  Okay.  I -- I will



           9    say, to clarify, before we go on to NDEP, I was thinking



          10    of 30 calendar days, not 30 work days.  So I guess I'm not



          11    absolutely tied to that, but that's what I would



          12    recommend.



          13                So let's go on to NDEP.



          14                MR. FREY:  Yeah, thank you, Mr. Chairman,



          15    yeah.  You know, in the course of an hour and a half we



          16    went from three weeks to six weeks.



          17                We're opposed to the continuance because



          18    they'll will be another one and another one.  Because -- I



          19    mean, we're going the supply documents -- and I hear what



          20    you're saying on this, and I hear what the other



          21    Commissioners are saying, too.



          22                But we have a list, and we'll provide those



          23    documents, but is there going to be another list and then



          24    another list, and then what about these documents?  You



          25    see, we've had them -- we've had the Sierra Club over
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           1    three times, and we give them the documents that we have.



           2    And I understand you're in a difficult position that



           3    it's -- we said and then they say.



           4                But we need some finality to this, and we need



           5    to get this on so that if, in fact, we do prevail, that



           6    the construction of these new ponds can go on, because



           7    they are an improvement to the environment.



           8                I take what Commissioner Coyner said.  You



           9    know, he wants to know if they leak or not, but whether



          10    they leak or not, I -- I have to just conclude that brand



          11    new ones are going to be better than two- or



          12    three-year-old ones.  I mean, maybe there's something



          13    wrong with that, but I just think that way.



          14                And so -- if you're -- and I understand your



          15    entertaining this continuance, but I have to just plead



          16    with you to put some kind of control on this, because we



          17    are you at the mercy of all these hearings, no, we didn't



          18    get the documents.



          19                COMMISSION CHAIRMAN GANS:  Understood.



          20                MR. FREY:  Thank you.



          21                MR. WOODWORTH:  And this is Tom Woodworth from



          22    NV Energy.  We -- we would, of course, obviously second



          23    what Mr. Frey said.  We could just point out two things.



          24                I mean, we certainly do understand that



          25    Appellant has the right and it's certainly relevancy to
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           1    look at documents that were part of this application



           2    process.



           3                But we would just make two points that we made



           4    earlier.  It should be limited to what is truly relevant



           5    to this proceeding, and, secondly, I would still argue



           6    that this is coming late in the process.  They had the



           7    opportunity to make these requests as early as



           8    October 2009.



           9                They didn't decide to make this request -- and



          10    I might be off by a week here, and I'm sure Counsel will



          11    correct me, but they came in to NDEP's offices in around



          12    June 2010, and they made requests in June.  Then when the



          13    got the abeyance of their appeal, no more action until



          14    September.



          15                I feel that they could have done this stuff



          16    well -- well earlier, during the public comment phase, and



          17    I feel like NDEP and particularly us are left to suffer



          18    because they're now going to be making these requests now,



          19    this late, and that kind of impacts our finality.



          20                That all said, I don't think we're going win.



          21    I don't know if we're going to persuade you on that point,



          22    but if the documents were relevant, and we had a



          23    limitation to these continuances, NV Energy doesn't



          24    necessarily disagree with the point that they should have



          25    the ability to look at documents that are relevant to the
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           1    application.



           2                COMMISSION CHAIRMAN GANS:  Gentlemen, with



           3    that, I want to make clear that all, you know, as far as



           4    I'm willing to go is 30 calendar days, period.  No more



           5    extensions.  It's the end.  We've got to move forward with



           6    this, if we even go that far.



           7                I would also suggest that maybe the Items 1



           8    and 2 -- I agree with Mr. Coyner.  I think that as soon as



           9    those are available or wherever they are, we -- we can --



          10    we can see some -- some amount of legitimacy to those, but



          11    as far as the rest of the list goes and everything else



          12    going on, there's not going to be any more lists.  We're



          13    not going to continue to delay this, for the very reasons



          14    that NV Energy is saying and NDEP.



          15                So that's where I am.  Mr. Coyner,



          16    Mr. Anderson, anything you can add or want to change is



          17    fine with me.



          18                COMMISSIONER COYNER:  Mr. Chairman, this is



          19    Commissioner Coyner.  I -- I believe -- and I'm just going



          20    to group them into three items, one, two, and three, and



          21    they're the first three items on the list of documents.



          22    I'm really not concerned about the rest.



          23                It would seem to me that there's been evidence



          24    presented that they already copied some of these, maybe



          25    not some of the other ones, because they were in two
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           1    locations, but that should be readily resolved, like next



           2    week, on the quarterly groundwater monitoring reports.



           3                The interstitial layer monitoring, there's



           4    obviously some sort of miscommunication or difficulty.  It



           5    looks like it's being handled, being resolved.  I'd like



           6    to see that in some somebody's hands, if somebody could



           7    provide me with a timeframe, that could tell me that would



           8    be done by the end of next week, I'd appreciate it.



           9                The hydrologic site characterization report, I



          10    believe exists.  I think it told it exists.  Again,



          11    speaking as a geological engineer, that document should be



          12    easily provided, unless there's a reason not to provide



          13    it.



          14                And that one I would even venture into the



          15    subpoena realm, because it could be a very key document



          16    with regards to the site and the suitability of the site.



          17    But, again, if it exists, it's as easy as tomorrow, if the



          18    subpoena is issued, it has to be produced.  So in my mind,



          19    I see most of those three things being resolved within a



          20    week.



          21                Knowing the difficulty of getting everyone



          22    together, and Mr. Walker went quite a -- quite a length to



          23    get those two dates secured, I'm almost willing to go with



          24    the assurances the -- with assurances that those three



          25    documents, nothing else could be provided, with the



                                         118

�









           1    original hearing date.



           2                And I believe that they can be provided by the



           3    end of next week.



           4                COMMISSION CHAIRMAN GANS:  Mr. Anderson?



           5                COMMISSIONER ANDERSON:  I would concur,



           6    Mr. Chairman.  I think that all three of those can be



           7    produced readily, quickly.  And that would certainly give



           8    the Appellant enough time to take a look at them before



           9    the November 4th hearing.  I concur without objection.



          10                COMMISSION CHAIRMAN GANS:  Okay.  Then what I



          11    need is a motion.



          12                COMMISSIONER COYNER:  Well, I would give --



          13    before I make a motion, I would give NDEP one more shot



          14    at:  Is that a realistic expectation?  And if it's not, I



          15    need to hear that, because then I'd entertain the idea of



          16    a continuance.



          17                MS. TANNER:  This is Lyna Tanner for the



          18    Attorney General's Office.  We'd defer to Ms. Cripps' and



          19    her staff as far as whether or not dealing with 1, 2, and



          20    3 can be provided.



          21                And I guess I just want to make sure I



          22    understand, on top of that, that the remaining documents



          23    listed as not received, we're not going to worry about for



          24    the purposes of the appeal.  I'm not saying that they



          25    can't get what's in our possession, but for purposes of
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           1    the appeal, we're not -- those would not be subject to



           2    further continuance.



           3                COMMISSIONER COYNER:  That's my intent,



           4    Mr. Chairman.  I -- I -- we can't have interminable



           5    fishing trips that just go on and on for more and more



           6    fish.



           7                COMMISSION CHAIRMAN GANS:  I agree.



           8                MS. TANNER:  So I would defer to Ms. Cripps



           9    and her staff as to whether or not 1, 2, and 3 can be



          10    provided within the -- a week's timeframe.



          11                COMMISSION CHAIRMAN GANS:  (Unintelligible),



          12    please?



          13                MR. TINNEY:  Thank you.  This is Alan Tinney



          14    for the record.  Thank you, Mr. Chairman.



          15                We're more than happy to give -- we -- we



          16    already gave quarterly monitoring reports, but we will



          17    give them again, and make sure that everybody's cc'd to



          18    see that we've shown those also again.



          19                Interstitial layer monitoring, as soon as we



          20    get them in the door, we'll be more than happy to get



          21    them.  So we'll -- we don't have it this right this



          22    second, but we're more than happy to give them.  The



          23    second we can get them in the door, they can -- we'll make



          24    sure and we'll cc everybody on that.



          25                The proposed mesa pond documentation, the
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           1    hydrogeologic site characterization report, we will go



           2    downstairs and look for that, and if we have it in the



           3    building, we'll get it to you right away.



           4                So that's -- so I want to make sure those are



           5    your three reports, Mr. Chairman and Commissioner



           6    Coyner -- those are the three that we have to give under



           7    your proposed thoughts.



           8                MS. TANNER:  Engineering design reports, as



           9    well?  Is that -- was that also included --



          10                COMMISSIONER COYNER:  I don't know that means,



          11    Mr. Chairman.  I'm not sure that those have been produced



          12    yet by the company.  So I can't really say.



          13                MR. WOODWORTH:  Yeah.  This is -- this is Tom



          14    Woodward for NV Energy.  I've confirmed this with our



          15    people.  We are -- we've been working diligently on this



          16    interstitial monitoring information, since it was brought



          17    to our attention, and we worked out that confusion.



          18                We are -- we seem confident that we will be



          19    able to make -- get that information to NDEP timely, so



          20    that they could make the commitment to have all this



          21    information out by the end of next week.



          22                COMMISSION CHAIRMAN GANS:  All right.



          23                COMMISSIONER COYNER:  And can we touch on the



          24    hydrogeologic site characterization report?  To Nevada



          25    Energy's knowledge, is that in the hands of it some branch
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           1    of NDEP?



           2                MR. WOODWORTH:  We were just talking about



           3    that.  We -- we don't know -- we don't know, but if it



           4    isn't, we will have no problem getting it to the --



           5    getting it to everybody by the same timeframe.



           6                MR. GARCIA:  This is Tony Garcia, NV Energy.



           7    So, again, talking about the different branches within --



           8    within NDEP, I believe the document that you're seeking



           9    may have been submitted to the Technical Services Group,



          10    and it may be in the Las Vegas office as opposed to the



          11    Carson City office.  So I would suggest you check there



          12    also.



          13                MR. WOODWORTH:  But we'll -- we'll definitely



          14    work with NDEP to make sure -- if -- if they -- if they



          15    can't find it, or if they haven't submitted it yet, it



          16    will get there.



          17                COMMISSIONER COYNER:  So, Mr. Chairman, this



          18    is Commissioner Coyner again for the record.  I don't



          19    think a subpoena is necessary for that document seeing as



          20    how the company, at least, believes that it's in the



          21    possession of NDEP.



          22                COMMISSION CHAIRMAN GANS:  Yes, I -- I agree



          23    with you.



          24                COMMISSIONER COYNER:  So given the fact that



          25    that those materials can be provided by the end of next
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           1    week, which it sounds like I've gotten an assurance from



           2    them that those -- that the three can, I'm willing to go



           3    forward with the current appeal hearing.



           4                COMMISSION CHAIRMAN GANS:  Okay.  So let's



           5    make sure we clarify what we just discussed.



           6                First of all, the documents that we've agreed



           7    to, which are the quarterly groundwater monitoring



           8    reports, the interstitial layer monitoring, and the



           9    hydrogeologic site characteristics reports, will be



          10    available and presented by the end of next week.



          11                Now, do we have any holidays to consider



          12    during this next week period?



          13                COMMISSIONER COYNER:  Nevada Day.



          14                COMMISSION CHAIRMAN GANS:  Nevada Day is what?



          15    On Friday?



          16                COMMISSIONER COYNER:  Friday.  Go to the next



          17    Monday.  But then you're bumping up against the Thursday



          18    hearing, and I know -- I'm weakening on my continuance.



          19                MR. TINNEY:  If we -- if we can -- this is



          20    Alan Tinney, Mr. Chairman.  Can I make a simple -- if we



          21    can get all these documents together, we'll -- we'll



          22    provide them by Thursday.



          23                COMMISSION CHAIRMAN GANS:  Okay.  That -- but



          24    that's what we're basing this motion on.  They will be --



          25    they will be available by Thursday.
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           1                MR. GALPREN:  Mr. Chairman, the design



           2    reports?  What was the conclusion there?  Those are



           3    essential for us to be able to evaluate the -- the degree



           4    to which the mesa ponds will be structurally sound and



           5    will not leak.



           6                COMMISSION CHAIRMAN GANS:  Mr. Garcia, what



           7    was the story on that?



           8                MR. WOODWORTH:  This is Tom Woodward, and I'm



           9    looking at my Environmental Services Manager to make sure



          10    I don't say this incorrectly, but we believe all that



          11    information has been provided to the NDEP's Technical



          12    Services Group -- (indistinct voice in the background) --



          13    and the Bureau of Water Resources.



          14                But when we leave this room we will make sure



          15    that that has been the case.  So if there's any confusion



          16    on that, or people can't find it, we will get it to them.



          17                COMMISSION CHAIRMAN GANS:  Mister



          18    (unintelligible), we'll add that --



          19             (Participants talking at the same time)



          20                COMMISSIONER COYNER:  Mr. Chairman, this is



          21    Commissioner Coyner, just for the record.



          22                And am I to understand, when you say,



          23    "engineering designs," that would be like, well, the



          24    pond's going to look like in profile, it's going to have



          25    this kind of slope, it's going to have this kind of base
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           1    underneath of it, it's going to have this thickness of



           2    plastic, that sort of thing?



           3                MR. GALPREN:  Mr. Coyner, yes, that's correct.



           4                COMMISSIONER COYNER:  Well, I'm asking the



           5    company.



           6                MR. GALPREN:  Oh, I'm sorry.



           7                COMMISSIONER COYNER:  I think that was



           8    Mr. Galpren.



           9                UNIDENTIFIED SPEAKER:  That was our



          10    understanding as well, yes.



          11                COMMISSIONER COYNER:  And that's what --



          12    that's what you believe you've already provided and you



          13    just need to locate.



          14                UNIDENTIFIED SPEAKER:  That is correct.



          15                COMMISSION CHAIRMAN GANS:  So now we know what



          16    documents are going to be provided, and we know they're



          17    going to go provided by Thursday.



          18                And now the next question I have is:  Can we



          19    stay with the existing hearing date?  I would prefer to do



          20    that if at all possible.  Mr. Coyner, Mr. Anderson?



          21                COMMISSIONER ANDERSON:  Yes, Mr. Chairman, I



          22    would suggest we stick with the current date of



          23    November 4th and 5th, 2010.



          24                COMMISSION CHAIRMAN GANS:  Mr. Coyner?



          25                COMMISSIONER COYNER:  As long as they're
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           1    provided by Thursday.  I think there needs to be an



           2    allowance for the fact if we don't make that deadline,



           3    that gives essentially, them the weekend, and Monday,



           4    Tuesday, Wednesday to consider the content of those



           5    documents.  It's a fairly short timeframe, a fairly short



           6    fuse, but as we've heard, we've been at this since last



           7    October.



           8                COMMISSION CHAIRMAN GANS:  That's correct.



           9    Okay.  I need to motion.



          10                COMMISSIONER COYNER:  Okay.  I think I'll take



          11    a shot at it.  This is Commissioner Coyner.



          12                I would move that the hearing -- the scheduled



          13    hearing -- the hearing scheduled be maintained for



          14    November 4th and 5th.  Is the correct dates, John Walker?



          15                MR. WALKER:  That is correct.



          16                COMMISSIONER COYNER:  Okay.  November 4th and



          17    5th, with the stipulation that -- and it should come from



          18    NDEP, so there won't be a subpoena involved here -- but



          19    from NDEP three groups of documents.



          20                One, the quarterly groundwater monitoring



          21    reports.  I understand there's two types, but



          22    essentially -- Xerox both of them.  You know, it's just



          23    the time at the Xerox machine.  So three groups of



          24    documents.



          25                The quarterly groundwater monitoring reports,
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           1    the interstitial layer monitoring data, and the



           2    hydrologic, and the third category would be hydro --



           3    hydrogeologic characterization report and engineering



           4    design reports.



           5                And that's my motion.



           6                COMMISSIONER ANDERSON:  I'll second that



           7    motion.



           8                COMMISSION CHAIRMAN GANS:  Okay.  Before we go



           9    on is there any -- any discussion by the panel of the



          10    motion?



          11                COMMISSIONER COYNER:  Did I have in motion by



          12    Thursday?  I'm sorry.  Kathy, can you help me?  That was



          13    my intent.  If not, that those be documents be provided by



          14    Thursday.  And somebody help me with the date.



          15                MS. REBERT:  October 28th.



          16                COMMISSIONER COYNER:  Thursday, October 28th.



          17                MS. REBERT:  Yes.



          18                COMMISSIONER COYNER:  Okay.



          19                COMMISSION CHAIRMAN GANS:  Okay.



          20                MR. GALPREN:  Mr. Chairman, Dan Galpren with



          21    the Sierra Club.  Our -- the briefs -- our reply brief, in



          22    which we would have to cram all this analysis, would be



          23    due on November 1st.  So it would essentially give us



          24    Friday, Saturday, and Sunday to incorporate what is likely



          25    to be -- when you're including the design reports, and the
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           1    hydrogeologic site characterization reports, all the



           2    monitoring data, a very substantial amount of material.



           3                COMMISSION CHAIRMAN GANS:  From my part -- and



           4    I would have to get input from both Mr. Anderson and



           5    Mr. Coyner -- I'd be willing to go to November 2nd.



           6                MR. FREY:  Mr. Chairman, this is Bill Frey.



           7    Given -- oddly enough, the day from my brief was today,



           8    and then the dispute over the documents and the



           9    continuation came up.  And is it possible that I could



          10    have one-day extension to file my -- my brief, until



          11    tomorrow?



          12                COMMISSION CHAIRMAN GANS:  If my fellow



          13    Commissioners have no problem with it, I have no problem



          14    with it.



          15                COMMISSIONER COYNER:  Well, let's discuss that



          16    point, Mr. Chairman.  This is Commissioner Coyner.



          17                Those are fairly onerous timeframes, it seems



          18    like, given what we went through today.  I'm not



          19    certain -- I'll throw this on the table, Mr. Chairman, and



          20    let's see what you have to say in terms of the briefs.



          21                Perhaps -- maybe given the tight timeframes



          22    that we're trying to adhere to here with regards to the



          23    hearing, are briefs still necessary?  And I'm going to put



          24    that on the table and let you shoot bullets at it.



          25                COMMISSION CHAIRMAN GANS:  Let me let
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           1    RoseMarie Reynolds weigh in on this.



           2                COMMISSIONER COYNER:  The reason -- excuse me,



           3    Mr. Chairman.



           4                The reason we require briefs is to focus the



           5    argument.  Essentially, that's what the purpose of the



           6    briefs are, and I'm a great proponent for briefs.



           7    Don't -- don't get me wrong, because that's exactly what



           8    they're designed to do is to, you know, get the extraneous



           9    out and focus exactly what it is that we're appealing



          10    here.



          11                So -- but we have now created a fairly tight



          12    timeframe box, especially with the fact that we've added



          13    some document requirements and so forth.  What -- I just



          14    want that to be considered.



          15                COMMISSION CHAIRMAN GANS:  Okay.



          16                MS. REYNOLDS:  And you should -- this is



          17    RoseMarie Reynolds for the record, and you should remember



          18    that the reply brief that Mr. Galpren was referencing, is



          19    optional.  So if the Commission wants to change their



          20    order on the briefs, they are able -- you can do that, if



          21    that's what the Commission wants to do.



          22                COMMISSION CHAIRMAN GANS:  Any comments,



          23    Mr. Anderson or Mr. Coyner?



          24                COMMISSIONER COYNER:  Again, Mr. Chairman,



          25    this is Alan Coyner for the record.
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           1                You know, I don't want to create a monster.  I



           2    don't want to put people into boxes where they have to



           3    burn 24 hour candles to make things happen, especially



           4    with regards to the briefs.  I'm sympathetic to the



           5    attorneys, believe it or not.



           6                So I guess, again, if -- if it's humanly



           7    possible, that would be a good thing.  I think a lot of



           8    this is going to be end -- end up in the hearing, anyway,



           9    with regards to relevancy.  It will be decided upon there



          10    regardless of the briefs.



          11                So, again, I'm leaving it up to your judgment,



          12    I guess, on -- on that point.



          13                COMMISSION CHAIRMAN GANS:  Let me ask the



          14    three parties, the Appellant, NDEP, and Intervenor, what



          15    opinions they hold on these briefs, and we'll start with



          16    Appellant.



          17                MR. GALPREN:  Well, Mr. Chairman, to receive,



          18    you know, this amount of material just one week prior to



          19    the hearing, even without -- without respect to the



          20    briefs, means that at least from my part and probably my



          21    expert, we will be working twenty -- around the clock.



          22                I would greatly prefer to see at least a week



          23    or two weeks of delay, so that the Commission can have the



          24    benefit of our most considered judgment and the best



          25    decision could be made by the Commission.
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           1                You know, so to receive this amount of



           2    material on Thursday and need to crank out a brief by



           3    Monday would be almost impossible.  And so -- and so,



           4    again, I am urging that we have some reasonable amount of



           5    time after receipt of -- after the deadline for the



           6    receipt of all these materials, to be able to work that



           7    into our presentation, both in the briefs and in the



           8    hearing.



           9                These materials are not intuitive to many



          10    persons, including myself, and though we have a tremendous



          11    expert assisting, we -- we want to be sure that we fully



          12    understand them and their significance, so that we can



          13    fully work that into -- into both our briefs and the



          14    presentation.



          15                We'd like to see the second or third week of



          16    November, at minimum, rather than holding to the current



          17    schedule, both with respect to the hearing and with



          18    respect to the briefing schedule.



          19                COMMISSION CHAIRMAN GANS:  Okay.  We have a



          20    motion on the (unintelligible due to electronic beeping),



          21    as you know, and I take your answer as because of the



          22    shortness of time, you would prefer not to have to do



          23    briefs.  And that's -- that's what I'm going to take the



          24    answer to my question, and I'm going to go on now to NDEP.



          25                MR. FREY:  You know, you -- I -- I appreciate
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           1    what -- what's been said, and, you know, rather than waive



           2    the brief entirely, we could -- I would be happy to just



           3    provide sort of a road -- roadmap of what our rebuttal to



           4    the opening brief that's been filed is, in the interest of



           5    just giving the Commission where we're headed, so -- to



           6    make things smoother on -- on the 4th and 5th.



           7                MS. REYNOLDS:  Just for the record, this is



           8    RoseMarie.



           9                Bill, you're assuming that the Commission has



          10    read that opening brief, and that has not been provided to



          11    them.



          12                MR. FREY:  Oh, I wasn't assuming it, but I was



          13    saying that at some point they may read that.  Again --



          14    okay --



          15                MS. REYNOLDS:  Okay.  Because usually what



          16    happens --



          17                MR. FREY:  Yeah.



          18                MS. REYNOLDS:  -- for clarification for the



          19    other attorneys, as well, is once the complete -- once all



          20    of the briefs have been received, once then a packet will



          21    go out the Commission containing all those briefs.  They



          22    don't receive it, you know, one at a time as they are



          23    filed.  So I just want to make sure everyone understands



          24    that.



          25                MR. FREY:  Yes, thank you.  So, Mr. Chairman,
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           1    what I was thinking was that you would read them all at



           2    one time.  And since one has been filed, at least, I'd



           3    like to have -- I don't know -- something to direct where



           4    we're headed, but if you're not going to read theirs, then



           5    there's no need for me to file one.



           6                COMMISSION CHAIRMAN GANS:  Mr. Woodward?



           7                MR. FREY:  I don't know if that made sense.



           8                COMMISSION CHAIRMAN GANS:  Yes, it does.



           9                Mr. Woodworth?



          10                MEMBER WOODLAND:  Yes, thank you.



          11                Actually, with RoseMarie's clarification,



          12    which was very helpful, I think I've changed my answer.  I



          13    was originally leaning towards the fact that we would like



          14    to have at least have submitted our response brief to the



          15    Appellants, just for some parity, but if -- if what I'm



          16    hearing is correct, and they won't see any of the briefs,



          17    then we're certainly fine not filing any briefs.



          18                MS. REYNOLDS:  Well, and that's something that



          19    is up for question right now, is whether or not you want



          20    them not to see briefs at all.



          21                MEMBER WOODLAND:  From our per -- from NV



          22    Energy's perspective, if they're going to see Appellant's



          23    brief, we would certainly like to -- I mean, we've already



          24    drafted it.  I was actually getting worried about my -- my



          25    27 minutes left to file it.  But, I mean, we would like to
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           1    send our response to that, if they're going to look at



           2    one, but if they're not going to look at one, then I don't



           3    need too send mine.  That's kind of our view.



           4                COMMISSIONER COYNER:  And, mr. Chairman if



           5    I -- Mr. Woodward, are you done?



           6                MEMBER WOODLAND:  I'm sorry.  I am, yes.



           7                COMMISSIONER COYNER:  Mr. Chairman,



           8    Commissioner Coyner again for the record.  I'm a little --



           9    I'm getting a little nervous now, because of the jamming



          10    all this into one tight frame around 10 days or so.  And



          11    again I think what we need to remember, as an appeal



          12    panel, is we essentially create a record that is useful to



          13    the Court, because the next stop after us is court.



          14                And so, you know, if there is a -- if there's



          15    an indication that we tried to make the process overly



          16    impacted, as far as time goes, and the attorneys --



          17    RoseMarie can maybe tell me better -- does that create a



          18    sort of a fait accompli with regards to the quality of our



          19    decision?



          20                MS. REYNOLDS:  I'm not sure I understand.



          21                COMMISSIONER COYNER:  Did I give you -- did I



          22    give you the question correctly?  I'm always a little



          23    nervous about appeal hearings in terms of creating a good



          24    record for the Court.  That's essentially what we want to



          25    do, if it's going to go to trial, beyond us.
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           1                And so, you know, I hate to -- I hate the



           2    hurry things and make things inconsiderate and rushed to



           3    the extent that it renders the quality of the decision



           4    that we make, as an appeal panel, vulnerable or weak.  And



           5    that's kind of where I'm getting with this, is we're



           6    almost trying to put on square peg in a round hole.



           7                Because to me, personally, a continuance is



           8    fine.  I don't have a problem with a continuance, as far



           9    as my schedule goes, but that would have to be the wisdom



          10    of the panel, I guess, and -- after you've heard what



          11    you've heard.  And I'm certainly willing to change my



          12    motion if, in our wisdom, after hearing issues about



          13    briefs and so forth we want to extend the time frame.



          14                COMMISSIONER ANDERSON:  Mr. Chairman, this is



          15    Pete Anderson.  After the three hours today and having two



          16    days in our hearing schedule coming up, I feel fully



          17    informed regarding the situation, and look forward to the



          18    discussions on the 4th and 5th.  So I'm inclined to forge



          19    ahead without briefs at this point.



          20                COMMISSION CHAIRMAN GANS:  Okay.



          21                Mr. Coyner, we have a motion on the table from



          22    you.  Did you want to modify the motion or shall we go



          23    forward with the motion?



          24                COMMISSIONER COYNER:  Well, the motion as set,



          25    makes certain document requirements that have to be
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           1    provided timely.  It could continues with the November 4th



           2    and 5th hearing schedule, and I think the motion would



           3    have to be amended to meet Mr. Anderson's thought to



           4    include a waiver of briefs.



           5                COMMISSION CHAIRMAN GANS:  Okay.



           6                COMMISSIONER COYNER:  And I will so move that.



           7    So if Mr. Anderson will second that amendment to the



           8    motion.



           9                COMMISSIONER ANDERSON:  Pete Anderson for the



          10    record.  Yes, I second that motion.



          11                COMMISSION CHAIRMAN GANS:  Okay.  Any further



          12    discussion to the panel on the motion and second?



          13                Hearing none, all those in favor signify by,



          14    "Aye."



          15                COMMISSIONER COYNER:  Aye.



          16                COMMISSIONER ANDERSON:  Aye.



          17                COMMISSION CHAIRMAN GANS:  And all those



          18    against, signify with, "Nay."



          19                          (No response)



          20                COMMISSION CHAIRMAN GANS:  Okay.  The ayes



          21    have it.  It's unanimous.



          22          (The vote was unanimously in favor of motion)



          23                COMMISSION CHAIRMAN GANS:  RoseMarie, is there



          24    any other business we need to conduct on this hearing?



          25                MS. REYNOLDS:  No.



                                         136

�









           1                COMMISSION CHAIRMAN GANS:  Okay.



           2                COMMISSIONER COYNER:  Mr. Chairman, a final



           3    question for the -- Commissioner Coyner.  Then I assume,



           4    RoseMarie, we will not see the brief that was filed by the



           5    Appellant.



           6                MS. REYNOLDS:  That is correct.



           7                COMMISSIONER COYNER:  Okay.  That's fine.  I



           8    just wanted to make that clear.



           9                COMMISSION CHAIRMAN GANS:  All right.



          10                COMMISSIONER COYNER:  We'll see everybody on



          11    the 4th.



          12                COMMISSION CHAIRMAN GANS:  We'll thank all the



          13    tones for your patience and the respect you've shown



          14    today.  We'll do the same thing and have the same type of



          15    a hearing coming up.



          16                Thank you very much.



          17                UNIDENTIFIED SPEAKER:  Thank you.



          18                MR. MIXON:  I'm sorry.  I'm sorry.  This is



          19    Chris Mixon in Las Vegas.  I understand that this



          20    preliminary hearing was recorded, and I'm just curious if



          21    a transcript will be made of the hearing and available to



          22    the parties?



          23                COMMISSION CHAIRMAN GANS:  Mr. Walker?



          24                MR. WALKER:  This is John Walker.  If you send



          25    us a letter, we can look at that.  However, you may have
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           1    to pay for that transcript.  We don't have that ability to



           2    make people pay for transcripts, but if you send me a



           3    letter or an email, we'll see what we can do.



           4                I can definitely get you an electronic copy as



           5    soon as -- as soon as you contact me.



           6                MR. MIXON:  Okay.  Very good.  Thank you.



           7                COMMISSION CHAIRMAN GANS:  Thank you all.



           8    Good-bye.



           9                MS. TANNER:  Thank you.



          10                COMMISSION CHAIRMAN GANS:  Thank you.



          11                AUTOMATED RECORDING:  We're sorry.  Your



          12    conference is ending now.  Please hang up.



          13                TELECONFERENCE MONITOR:  Thank you.  Thank you



          14    for calling the AT&T Teleconference Replay System.



          15                (Recorded proceedings concluded)
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